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THE  LAW  OF  INFANTICIDE. 

When  a  new-bom  illegitimate  child,  which  has  never  been  seen  alive 
except  by  its  mother,  is  found  dead,  the  ready  suspicion  is,  that  it  has 
been  murdered  by  her.  That  suspicion  is  of  course  strengthened 
if  it  be  hidden  in  a  trunk,  or  thrown  into  a  pool,  or  put  mto  the 
fire ;  and  the  suspicion  will  become  conviction  with  the  unscientific 
and  the  vulgar,  if  its  throat  be  cut,  its  body  mangled,  or  a  ligature 
^  left  tied  about  its  neck.  But  for  the  scientific  there  are  many 
fificttit  questions  to  be  answered — some  of  them,  when  confined  by 
tbe  restrictions  and  limitations  of  a  humane  and  cautious  jurispru- 
dence, altogether  unanswerable — before  the  certainty  of  a  perpetrated 
iQurder  can  be  established.  These  questions  relate  to  how  and  when 
the  child  died ;  whether  before,  during,  or  after  birth ;  and  whether 
by  wilful  or  accidental  violence.  If  it  died  before  complete  birth, 
it  is  not  an  in&nt  in  the  eye  of  the  law^  but  a  foDtus  merely;  if  it 
die  by  the  pressure  of  parturition,  or  by  accidental  iniuiy,  or  from 
congenital  oisease,  known  or  unknown^  no  one  is  to  blame  for  its 
deato ;  and,  accordingly,  there  can  never  be  infanticide,  either  when 
the  child  dies  before  complete  birth,  or  during  birth,  or  after  birth, 
fit>m  some  cause  for  which  no  one  is  responsible. 

Physiologists  define  somatic  death,  or  the  death  of  the  entire  body, 
to  take  place  when  the  action  of  the  heart  ceases;  but  thev  have  no 
piactical  definition  of  when  the  life  of  a  child  begins.  Abstractly 
considered,  the  life  of  the  being  begins  immediater^  on  conception; 
but  the  period  at  which  conception  takes  place  is,  generally  speaking, 
nnascertainable,  or  known  only  to  the  mother.  And  there  is  no  other 
point  which  can  be  fixed  physiologically  as  the  beginning  of  vitalitv; 
the  old  notion  of  quickening  at  the  fourth  or  fifth  month  being  quite 
^asinary  and  uncertain ;  actual  quickening  having  taken  place  at 
A^  date  of  conception.  Until  the  child  be  oom,  it  is  a  foetus;  but 
if iom  prematurely,  before  the  seventh  month  or  thereby,  it  will  be 
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an  abortaon  or  expelled  foetus,  and  not  a  child  capable  of  indepen- 
dent existence.  Long  before  mature  birth,  its  heart  has  been  beat- 
ing, from  the  fifth  month,  at  the  rate  of  130  beats  a  minute,  growing 
slower  as  the  months  run  on ;  and  there  is  no  fixing  when  the  heart 
began  to  beat^  so  that  the  commencement  of  the  heart's  action  is  also 
nnascertunable.  But  before  birth  the  child  does  not  breathe.  Its 
lungs  grow,  but  do  not  respire.  Blood  circulates  in  their  tissues,  bat 
no  air  reaches  their  tubes  and  cells  to  aerate  the  circulating  blood. 
They  lie  against  the  backbone  in  a  narrow  chest,  dark-coloured  like 
the  liver.  At  birth  this  arrangement  is  changed.  The  air  rashes 
into  the  lungs,  and  thej  inflate  as  the  infant  cries,  giving  them 
their  first  exercise — ^very  violent  to  begin  with.  Resjuration,  then, 
is  the  chief  change  at  birth ;  and  the  appearance  and  condition  of  the 
lungs  are  the  proof  of  it.  They  are  changed  in  colour,  from  the  dark 
yellowish-blue  liver  colour  to  a  pinkish  blue ;  they  crepitate,  or 
glide  away  from  pressure  in  the  hand,  like  an  air-cushion ;  there 
is  a  good  deal  more  blood  in  them,  and,  upon  the  whole,  they  are 
heavier.  But — and  what  is  of  the  most  importance  as  a  test—the 
lungs,  which  sink  in  pure  water  before  respiration,  both  in  their  en- 
tire state  and  in  pieces,  float  after  respiration,  both  in  their  entire 
state  and  when  cut  into  portions.  This  last  is  called  the  hvdrostatie 
testy  and  depends  on  the  decrease  of  the  specific  gravity  of  the  lun^ 
owing  to  the  presence  of  air  in  them,  and  diflused  through  their  tis- 
sues into  the  smallest  cells. 

The  hydrostatic  test  may  be  ftilfilled  in  three  ways,  exclusive  of 
complete  living  birth.  (1.)  The  lungs  may  be  artincally  inflated; 
(2.)  they  may  be  inflated  by  gases  generated  during  decomposition; 
and  (3.^  by  respiration  antecedent  to  complete  birm.  The  first  is 
never  likely  to  give  rise  to  any  difficulty  in  a  trial  for  child-mnrder ; 
for  artificial  inflation  of  the  lungs  is  very  unlikely  to  be  attempted 
by  any  woman  likely  to  be  suspected  of  cnild-murder ;  and,  besides, 
the  artificial  inflation  is  never  so  conxplete  as  the  natural.  The 
second  can  only  be  a  source  of  difficulty  when  the  body  has 
lain  a  considerable  time,  and  decomposition  has  gone  on  consider- 
ably ;  but  the  third  is  a  source  of  difficulty — great  difficulty  in  the 
opinion  of  all  medical  jurists,  insurmountable  difficulty  in  the  opinion 
of  many  of  the  most  eminent.  This  arises  from  the  fact,  that 
children  have  been  known,  though  very  rarely,  to  breathe  in  the 
utenis  after  the  rupture  of  the  membranes,  and  in  the  vagina  daring 
birth,  and  after  the  protrusion  of  the  head  before  the  birth  of  the 
entire  body  ;  the  child's  body  sticking  in  the  vagina  owing  to  unusual 
breadth  of  shoulders,  or  the  weakness  and  relaxation  of  the  expul- 
sive efforts  of  the  uterus.  Between  the  lungs  of  a  child  that  h^ 
breathed  in  that  way,  and  the  lungs  of  a  child  that  has  breatlisa 
after  complete  birth,  there  is  no  sure  distinction.  In  the  opinion  ot 
some,  full  inflation  can  never  take  place  before  complete  birth ;  hut 
Taylor,  in  his  wrfl-known  Medical  Jurispmdencey  gives  a  case  where 
eacn  lung  floated  when  cut  into  sixteen  pieces,  and  after  they  had 
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been  subjected  to  forcible  compression  in  a  folded  cloth  (there  was 
an  absence  of  crepitation  however) ;  and  in  this  case  the  child  was 
bom  dead,  its  brain  ha^'ing  been  broken  np  and  partly  evacuated 
before  it  had  left  its  mothei^s  body,  and  before  it  cried.  I)r  William 
Hunter  puts  this  difScultvr  very  clearly,  in  his  essay  ^^  On  the  Un- 
certainty of  the  Signs  of  Xiife  in  Bastard  Children."  '^  A  child  will 
commonly  breathe  as  soon  as  its  mouth  is  bom  or  protruded  from 
the  mother ;  and,  in  that  case,  may  lose  its  life  before  its  body  be 
bom,  especially  when  there  happens  to  be  a  considerable  interval 
between  what  we  may  call  the  birth  of  the  child's  head  and  the  pro- 
trasion  of  its  body.  And  if  this  may  happen  when  the  best  as* 
astance  is  at  hand,  it  is  still  more  likely  to  happen  when  there  is 
nwie, — ^this  is,  where  the  woman  is  delivered  by  herself.'* 

The  hydrostatic  test,  then,  which  is  the  best  and  only  test  of  life 
at  the  time  of  birth,  does  not  prove  complete  living  birth.  The 
child  may  die  in  being  bom,  or  it  may  be  wilfully  destroyed  in  being 
bom,  and  in  both  cases  it  may  have  breathed ;  and  yet  there  would 
be  no  sure  evidence  that  it  died,  or  had  injuries  inflicted  to  cause  its 
deadi,  after  complete  expulsion  from  the  Dody  of  its  mother.  That 
renders  it  impossible  to  fix  when  the  child  died,  and  therefore 
impossible  to  prove  child-murder,  unless  the  child  has  been  seen  living^ 
becaose  the  wilftd  destruction  of  the  child  may  have  taken  place 
before  it  was  fully  bom.  Its  skull  may  have  been  fractured,  or  its 
brain  pierced  by  a  sharp  instrument,  or  it  may  have  been  strangled 
after  it  has  breathed  and  before  it  is  bom. 

There  is  also  considerable,  though  not  by  any  means  so  hopeless  un- 
certainty, as  to  the  means  by  which  a  child  has  died;  the  soft  tissues  of 
its  body  not  readily  retaining  any  distinctive  mark,  and  its  hfe  being 
fragQe  and  subject  to  many  accidents.  Suffocation  leaves  no  decided 
nuurks  unless  undue  violence  has  been  used ;  and  suffocation  may  take 
place  among  the  natural  discharges,  or  by  its  mouth  lying  against 
the  wet  clothes,  when  the  mother  is  delivered  alone,  before  she  can 
rise  to  save  her  child.  Strangulation  mav  take  place  in  delivenr  by 
the  umbilical  cord  being  twisted  around  the  neck  of  the  child,  whicn 
is  a  veiy  common  occurrence,  and  one  likely  to  prove  fatal  when 
there  is  no  skilled  hand  there  to  extricate  the  child.  Fracture  of 
the  bones  of  the  skull,  by  their  being  forcibly  driven  against  the 
hones  of  the  pelvis  during  delivery,  is  not  uncommon ;  and  if  the 
mother  is  sitting  or  partially  standing  when  delivered,  or  even  lying 
on  her  side,  a  rail  nrom  her  pers6n  may  fracture  the  skull  of  the 
child.  Drowning  in  adults  is  almost  invariably  accompanied  by 
water  in  the  stomach,  and  bloody  mucus  in  the  air-tubes,  which 
sometimes  reaches  the  mouth ;  but  the  infant  has  not  acquired  the 
habit  of  swallowing,  and  the  bloody  mucus  has  been  seen  in  con- 
vulsions. In  fine,  unless  some  of  the  tissues  be  destroyed,  the  skull 
smashed,  or  the  throat  cut,  or  a  punctured  wound  be  made  into  the 
kain,  spine,  heart,  or  other  vital  part,  or  unless  a  cord  be  left  about 
tbe  necK,  or  some  such  obvious  symbol  of  artificial  violence  be  used. 


4  THE  LAW  OF  INFANTICIDE.  [Jan. 

the  death  may  ahuost  always  be  accounted  for  by  natural  causes. 
But  still,  though  there  be  evidence  which  would  convince  the  vulgar 
of  the  death  being  caused  b;^  it  (for  why  else  should  it  be  applied  ?), 
yet  there  are  no  certain  signs  by  which  it  can  be  settled  whether 
the  violence  was  applied  before  death  or  veiy  shortly  after  it. 
When  a  wound  is  made  in  a  living  body,  the  edges  of  it  evert  or 
curl  back,  and  the  tissues  under  the  skin  press  forward  as  if  to  pre- 
vent the  loss  of  blood.  If  a  severe  blow  be  given,  the  blo<xl  is 
driven  from  the  capillaries,  some  of  them  bursting,  and  stagnates  in 
a  blue  mark  termed  ecchj^mosis ;  and  imder  a  very  tight  ligature  the 
same  thing  is  seen,  the  tissues  under  it  being  infiltrated  with  blood. 
But  all  this  happens  in  precisely  the  same  way  after  the  action  of 
the  heart  has  ceased  and  the  body  is  virtually  dead,  so  long  as  the 
local  tissues  affected  retain  their  vitality,  which  they  do  until  the 
rigor  mortis  supervenes. 

Such,  generally,  is  the  uncertainty  as  to  the  when  and  the  why 
a  child  has  died ;  and  the  manner  in  which  if  affects  the  issue  of 
trials  for  child-murder  is  of  the  highest  interest  and  importance. 
Many  more  acquittals  take  place  upon  the  doubt  as  to  the  time 
when,  than  as  to  the  means  oy  which,  the  child  died ;  the  latter 
varying  much  according  to  circumstances,  and  depending  upon 
moral  considerations,  not  upon  science,  as  the  former  almost  con- 
stantly does. 

In  England,  conviction  for  child-murder  is  very  rare,  as  the 
English  judges  have  long  been  accustomed  to  charge  juries  that  the 
Crown  must  prove  complete  living  birth.  Baron  I^arke,  at  the 
Herts  Lent  assizes,  in  1841,  put  the  point  thus : — ^^  There  is  a 
degree  of  doubt  whether  the  infant  has  been  bom  alive.  The  law 
requires  that  this  should  be  clearly  proved,  and  that  the  whole  bod}f 
of  the  child  should  have  come  from  the  body  of  the  parent."  And 
on  this  doubt  mothers  have  been  acquitted  even  when  a  ligature  of 
tape,  or  of  rag,  has  been  found  about  the  neck  of  the  de^  infant, 
and,  in  more  than  one  case,  when  its  skull  has  been  firactured  or 
its  throat  cut.^ 

Our  Scotch  judges  have  not  been  so  explicit  in  their  statement  of 
the  law,  although  our  indictments  always  contain  an  assertion  of 
the  prisoner's  guilt,  to  the  effect  that  she,  having  been  delivered  of  a 
living  child,  old  murder  the  same — leaving  it,  however,  for  the 
judge  to  denne  what  delivery  is  in  law.  It  has  been  the  custom 
rather  to  allow  juries  to  bring  in  verdicts  of  culpable  homicide,  than 
to  follow  out  boldly  and  logically  the  principle  of  the  law,  as  ex- 
plained by  medical  jurisprudence,  witn  its  numane  but  sceptical 

^  Most  of  the  important  English  cases  are  commented  on  in  Taylor's  Medical 
Jurisprudence^  in  a  very  snggestiye  way.  In  reading  that  useful  hook,  it  is  wdl 
for  a  lawyer  to  remember  that  the  author  of  it  writes  as  a  physiologist,  who 
considers  the  proof  of  complete  living  birth  anomalous  and  unreasonable.  In 
Cox's  Criminal  Cases,  from  1843  to  1855,  there  is  not  a  single  reported  con< 
Yiction  for  child-murder. 
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results;  or,  what  is  more  common  still,  these  unfortunate  mothers 
We  escaped  with  a  yearns  imprisonment  for  concealment  of  preg- 
nancy. But  recently,  the  logical  and  scientific  manner  of  viewing 
this  crime  of  infanticide,  and  the  judicious  manner  of  avoiding  the 
escape  of  an  intended  and  veiy  probable  culprit  on  the  one  hand, 
and  awarding  an  excessive  punishment  on  the  other,  stood  forth  in  a 
contrast  so  decided,  that  we  hope  it  will  bring  them  into  collision, 
and  allow  some  sort  of  eouitable  rule  to  arise  out  of  their  ruins. 

Two  cases  of  in&nticiae  were  tried  at  the  last  Autumn  Circuits, — 
tbe  one  at  Perth,  and  the  other  at  Ayr, — almost  identical  in  every 
important  circumstance,  but  quite  different  in  the  result.    Jane 
M^ntyre,  tried  at  Ayr  before  Lord  Ardmillan,  was  an  out^door 
worker;   noticed  by  ner  neighbours  to  have  been  visibly  in  the 
£unily  way  for  some  months.     On  22d  June  she  complained  of 
weakness  in  the  legs,  and  left  off  working  a  little  after  five  o'clock. 
She  sat  down  for  a  little,  and  was  in  a  few  minutes  seen  going 
away  homewards  through  the  fields  by  the  nearest  road.     She  had 
been  deUvered  of  a  chila  on  the  way  home ;  and  the  child  was  found 
three  days  aft;er,  by  persons  directed  to  the  spot  by  her.    Around 
the  child's  neck  was  a  piece  of  white  tape,  passed  once,  and  tied  very 
tightly,  indenting  the  flesh  deeply.     She  confessed  to  various  wit- 
nesses that  she  had  killed  the  child  with  this  tape ;  and  in  her  de- 
claration she  said, — "  I  was  lying  on  the  ground  when  I  gave  birth 
to  the  child,  and  it  was  bom  aUve.     1  took  away  the  child's  life  by 
tyin^  a  piece  of  tape  round  its  neck.     The  child  was  dead  before  I 
left  it"    The  medical  report  stated  that  the  lungs  covered  the  heart, 
and  floated  in  water;  but  contained  no  definite  signs  of  strangulation, 
the  heart  being  natural,  and  no  injury  being  observed  in  the  trachea 
or  ecchymosis  about  the  neck.   *  So  far  this  case  was  virtually  iden- 
tical with  that  of  Jean  Macallum,  tried  at  Perth  before  the  Lord 
Justice-Clerk.     She  was  dairy-maid  at  Braco  Castle,  and  had  been 
suspected  of  being  in  the  family  way,  though  she  had  mentioned  it 
to  no  one  except  the  father  of  the  child.  ^  On  31st  July  she  rose  at 
her  usual  hour  of  half- past  five  in  the  morning  to  milk  the  cows;  being 
to  appearance  well,  though  she  had  moaned,  and  exhibited  signs  of 
illness  on  the  previous  nignt.   She  came  in  about  eight,  as  usual;  only 
a  little  later  than  usual.    Between  ten  and  twelve  sne  was  missed  and 
sought  after.     The  hen-house  door  was  observed  to  be  locked,  which 
it  neyer  used  to  be ;  and,  as  some  of  the  women  about  the  place 
were  looking  for  her,  she  came  out,  looking  pale,  and  her  clothes 
wet  as  if  she  had  been  washing  them,  and  at  one  part  marked  with 
blood.  Her  child  was  found,  immediately  on  suspicion  being  aroused, 
by  some  of  her  fellow-servants  in  a  bag  in  the  hen-house,  with  her 
garter — a  piece  of  black  tape — wound  three  times,  and  very  tightly, 
round  its  neck,  and  knotted.     In  her  declaration  she  stated  that 
she  tied  her  garter  around  the  child's  neck,  and  that  it  never  cried 
or  moved ;  and  to  several  witnesses  she  said  that  the  child  would 
lave  cried  if  she  had  let  it.     The  lungs  were  fiilly  inflated  in  every 
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part,  and  when  cut  in  24  pieces,  every  piece  floated  buoyantly. 
The  doctors  did  not  think  they  could'  have  oeen  so  fully  inflated  if 
the  child  had  not  been  bom  alive.    They  did  not  appear  to  have 
filled  the  chest  so  completely  as  in  the  other  case;  and  that  was  the 
only  point  of  evidence  &vourable  to  Jane  Macallum.     She  segre- 
gated herself  from  help ;  Jane  M'Intyre  was  on  her  way  home. 
She  was  perfectly  self-possessed  botlv  before  and  after  the  deed; 
M^ntyre  was  melancholy,  silent,  and  irritable  for  months  before; 
and  in  the  left  hemisphere  of  the  brain  of  M^Intyre's  child  there 
was  a  clot  of  blood  which  was  quite  sufficient  to  account  for  its 
death,  and  with  which  it  could  not  have  lived.    In  neither  case  was 
there  any  proof  of  life  except  the  hydrostatic  test ;  in  neither  case 
was  there  any  evidence  that  the  child  had  been  bom  alive,  except 
the  ligature  which  the  mother  had  placed  about  its  neck  with  the 
view  to  kill  it,  if  it  were  really  living.   But  the  two  judges  who  ad- 
dressed the  juries  entertained  difierent  views,  or  had  matured  differ* 
ent  opinions  of  the  law  as  to  complete  birth.    The  counsel  in  both 
cases  msuntained  that  there  was  no  evidence  that  the  child  was 
folly  bom  alive ;  and  the  counsel  in  M^tyre's  case  further  main- 
tained that  she  was  no  competent  jud^  as  to  whether  the  child  was 
alive  or  not,  and  that  its  death,  accordmg  to  the  signs,  could  be  satis- 
factorily accounted  for  by  another  cause  than  stran^ation.    Lord 
ArdmiUan,  the  presiding  judge  in  this  case,  in  his  diarge,  told  the 
juiy  that  the  hydrostatic  test  was  uncertain,  and  admitted  that  the 
medical  evidence  as  to  life  was  conflicting,  and  therefore  doubtful. 
'^But,  in  a  case  of  doubtful  evidence,''  proceeded  he,  '^what  is  so 
invaluable  as  the  evidence  of  an  eye-vritness  who  saw  the  whole 
thing  done?     And  that  witness  in inis  case  is  the  prisoner  herself. 
She  tells  that  the  child  was  bom  alive — that  she  choked  it — ^that  she 
saw  it  die,**  etc.,  etc.     And  so  his  lordship  left  her  case  to  the  juiy, 
without  a  word  as  to  the  necessity  of  the  public  prosecutor  proving 
that  the  child  was  fully  bom  alive,  or  as  to  the  insufficiency  of  the 
prisoner's  own  declaration  to  prove  by  itaelf  so  material  a  part  of  the 
case.    To  the  jury  who  tried  Jean  Macallum,  the  Lord  Justice- 
Clerk  himself,  no  tyro  in  medical  jurisprudence,  laid  down  as  law 
most  emphatically,  that  the  prosecutor  must  prove  beyond  doubt 
that  the  child  was  fully  bom  alive,  and  detached  from  its  mother. 
He  said  that — 

^  Murder  is  the  highest  species  of  homicide ;  but  that  no  species  of 
homicide  whatever  can  be  committed,  except  upon  an  independent 
human  being.  A  child,  in  law,  has  no  independent  existence  until 
it  be  fully  bom  and  detached  from  its  mother  ;^  and  it  Is  not,  until 

^  One  poiDt  in  the  medical  report  was  not  tamed  to  aocount  in  this  case. 
The  DayeLstring  was  cut  at  two  inches  or  so  from  the  hody*  and  untied,  and 
there  had  been  no  hemorrhage.  To  ub  this  seems  to  show  that  the  blood  wu 
not  circulating  when  the  navel-string  was  cut,  for  if  so,  there  would  have  been 
hemorrhage.  The  head  of  Qreenacre's  Tictim  was  almost  drained  of  blood,  and 
the  physiologica]  inference  in  that  case  was,  that  the  blood  had  been  circulating 
rery  shortly  before  decapitation.    The  probability  was,  that  she  had  been 
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tint  has  tak^i  place,  a  human  being.  It  is  a  fcBtos  merely,  haying 
00  separate  existence  firom  its  mother ;  and  although  the  destruction 
of  a  toBtos  be  a  crime,  with  which  law  knows  how  to  deal,  it  is  not 
mnrder,  which  was  the  only  crime  charged.  Two  questions  arose 
from  the  medical  evidence,  and  could  be  answered  by  it  alone :  (1.) 
Whether  the  child  was  bom  alive  T  and  ^2.^  Whether  the  prisoner 
took  away  its  life  ?  Both  doctors  were  of  opmion  that  the  hgature  and 
the  appearances  were  quite  sufficient  to  account  for  death,  and  there 
was  no  other  way  of  accounting  for  it,  as  the  child  had  come  to  its 
foil  tiine,  and  seemed  healthj  in  all  its  or^ns ;  and  he  was  afraid, 
if  thejr  came  to  the  conclusion  that  the  child  had  been  ftdly  bom 
alhe,  that  they  must  also  come  to  the  conclusion  that  its  life  had 
been  taken  away  by  the  hgature.  But  the  question  of  complete 
lirth  had  to  be  determined  first ;  and  as  to  that  question,  the  medi- 
cal evidence  proved  two  facts,  and  not  more  than  two:  (1.)  It 
proved  that  respiration  had  taken  place  t6  a  certain  extent ;  and 
(2.)  it  proved  that  the  blood  was  circulating  at  the  time  or  shortly 
before  the  tape  was  tied  about  the  neck.  But  partial  respiration 
often  takes  place  before  the  child  is  completely  bom;  and  the 
doctors  did  not  say  that  it  could  not  have  taken  place  to  the  extent 
seen  in  this  case,  although  they  did  not  think  it  likely ;  and  medical 
iorists  are  agreed  as  to  the  fact,  that  ecchymosis  can  take  place  on  a 
Wy  recent^  dead  if  still  warm.  The  doctors  spoke  with  great  and 
pzuiseworthy  caution ;  and  they  did  not  say  more  than  that  their 
^impres^on'  was  that  the  child  had  been  bom  alive.  There  was 
00  other  evidence.  No  one  saw  this  child  move :  no  one  heard  it 
ay.  And  in  settling  the  question,  whether  it  had  been  fiiUy  bom 
ali?e,  he  was  of  opimon  that  the  jury  must  throw  the  ligature  out  of 
riew.  The  prisoner  might  intend  to  kill  the  child,  and  her  moral 
guilt  might  be  as  black  as  if  she  had  done  it ;  but  the  crime  charged 
was  murder ;  and  what  she  intended  signified  nothing,  as  that  crime 
could  be  committed  only  on  a  being  proved  to  be  alive,  whereas  this 
child  might  have  been  alive  when  partly  bom,  and  dead  when  full 
bom." 

The  results  of  the  two  charges  were,  that  the  Ayr  jury  convicted 
Jane  M^ntyre  of  culpable  homicide,  the  judge  having  told  them 
that  it  was  in  their  power  to  do  so ;  and  the  I^rth  jury  found  the 
chai]ge  against  Jane  Macallum  ^^  not  proven."  The  latter  was  set 
free^  and  the  fi>rmer  had  sentence  of  penal  servitude  for  life.  A 
most  unequal  conclusion  it  was  to  two  trials  in  all  respects  so  simi- 
lar; and  a  conclusion  indicating  that  our  criminal  law  of  infanticide 
requires  to  be  understood  in  the  first  instance,  and  to  be  revised  in 
the  second,  and  that  with  all  convenient  speed.  The  simple  and  indu- 
bitable fact  is,  that  when  a  mother  destroys  her  child's  life  a  few 

tioiioed  by  a  blow,  and  beheaded  when  insensible.  By  reasoning  oonvenely 
Qpon  this  nntied  umbilical  cord  and  want  of  htemorrhage,  we  think  the  child 
vas  moot  probably  dead  before  the  cotrd  was  cnt,  and  therefore  before  the  child 
m  dttaehdd  from  the  mother. 
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minutes  after  birth;  and  before  any  one  has  seen  it  living,  it  is  next 
to  impossible — v^e  should  say  quite  impossible — for  any  medical  prac- 
titioner to  be  sure  that  it  nas  been  fully  bom  alive ;  and  it  is  only 
those  who  know  little  about  the  subject  who  will  dare  to  swear  that 
any  postrmortem  signs  are  conclusive  of  complete  living  birth. 

Of  all  human  occupations,  findinjg  fault  is  perhaps  the  easiest. 
Yet  we  find  no  fault  with  any  man,  least  of  all  with  jLord  Ardmil- 
Ian,  whose  sound  common  sense  and  genuine  benevolence  never 
desert  him  ;  nor  with  any  other  judge,  wno,  like  him,  cannot  charge 
for  a  verdict  of  murder  on  the  doubtful  evidence  of  complete  birtn, 
and  is  reluctant  that  an  intending  murderess  should  escape.  We 
do,  however,  most  emphatically  blame  the  existing  law  as  to  infan- 
ticide, which  science  can  always  evade,  and  whi^  ignorance  will 
apply  so  as  to  confound  the  innocent  with  the  guilty.  To  propose 
a  remedy  is  not  so  ea^  ;  but,  so  far  as  we  can  see,  the  best  remedy 
would  be,  to  libel  infanticide  with  the  alternative  of  foeticide,  and 
affix  an  arbitraiy  punishment  to  both.  That  would  be  a  sufficiently 
relevant  form  of  indictment,  as  the  two  crimes,  like  theft  and  reset, 
rape  and  assault,  with  intent,  merge  indistinguishably  into  each 
otner ;  and  the  lower  ofience  is  often  proved,  where  the  higher  is  not, 
and  ought  not,  to  be  proved.  If  the  mother  destroy  the  cnild  before 
it  is  fulTy  bom,  that  is  fccticide,  for  she  kills  a  foetus  merely :  if  there 
be  doubts  as  to  whether  it  was  fully  bom,  then  she  kills  a  foetus  at 
the  very  lowest.  This  sort  of  alternative  would  catch  all  those 
culprit  mothers  who  intercept  respiration  and  independent  life  by 
being  delivered  in  baths,  or  allowing  their  ofispring  to  drop  from 
the  womb  into  water,  so  that  they  never  breathe  at  all.  If  a  woman 
about  to  be  a  mother  wilfully  retire,  and  shut  herself  ofi^  from  help, 
and  her  child  be  found  dead,  then  let  the  presumption  of  law  be 
against  her,  but  not  to  the  irrational  extent  of  holdmg  her  a  mur- 
deress. There  was  some  reason  and  sound  policy  in  that  statute 
which  brought  tribulation  upon  the  unhappy  prototypes  of  Efiie 
Deans ;  only  the  punishment  of  death  following  such  a  presumption 
of  law  was  monstrous  and  inhuman.  At  present  the  alternative  lies 
between  murder  and  culpable  homicide ;  but  the  destruction  of  a 
half-bom  child  is  not  homicide  of  anv  sort ;  and  if  the  destruction  of 
it  be  intentional,  that  act  wants  the  distinctive  characteristic  of 
culpable  homicide,  which  is  unintentional  homicide.  To  allow 
Junes  to  compromise  their  doubts  as  to  complete  birth  by  bringing 
m  a  verdict  of  culpable  homicide,  may  reach  justice  in  a  rude  way  ; 
but  it  reaches  justice  through  two  errors  in  law : — the  one  is,  by 
forgetting  that  homicide  cannot  be  perpetrated  except  upon  an  in- 
dependent human  being ;  the  other,  by  disregarding  the  established 
doctrine,  that  culpable  homicide  has  total  want  of  intention  to  kill 
for  its  essential  characteristic. 

To  those  poor  mothers  who  destroy  their  own  offspring  society 
had  better  not  be  too  hard ;  for  no  misfortune  is  so  crushing  as 
theirs,  so  deserving  of  pity.     What  untold  misery  they  suffer  before 
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thev  are  driven  to  snrpass  the  ti^ess  in  ferocity !  Respectable  so- 
ciety, with  its  pharisaic  wajrs,  its  oroad  phylacteries,  and  its  procla- 
mations to  ^'  stand  off!  I  am  holier  than  thou !"  tends  to  make  them 
what  thej  are :  there  need  be  no  winking  at  that  fact.  They  de- 
serve some  punishment ;  bat,  in  general,  they  do  not  deserve  it  so 
much  as  the  fathers  of  their  children,  who  deceive  the  frail  creatures, 
and  then  desert  them.  It  is  a  pity — ^almost  an  iniquity — ^that  the 
father  of  a  child  which  is  murdered  by  its  mother  because  he  has 
revised  to  support  it,  should  not  be  her  partner  in  punishment. 
What  he  does  deliberately  she  does  through  despair,  often  in  mad- 
ness. 


THE  LAW  OF  DEATHBED. 

Natttrallt  all  lawyers  are  jealous  of  any  interference  with  "  the 
well  settled  principles"  of  our  common  law.  We  are  prone  to  regard 
its  ancient  rules  as  consecrated  by  the  genius  of  a  generation  wiser 
than  the  present.  However  anomalous,  so  long  as  they  do  not  oper- 
ate positive  injustice,  they  must  be  let  alone.  Veneration,  however, 
is  sometimes  mistaken  for  prejudice ;  and  the  feeling,  after  all,  may 
«me  from  that  partiality,  common  to  every  class,  of  preferring  to  hear 
of  the  excellencies  of  their  own  peculiar  system,  rather  than  of  its 
defects.  Laws,  in  order  to  be  of  any  value,  ought  to  adapt  them- 
selves to  the  changes  that  necessarily  take  place  in  every  country ; 
bat  to  the  circumstances  in  which  manv  of  these  old  consuetudinary 
laws  were  founded  we  have  no  longer  any  parallel,  and  it  is  now 
time  that  these,  with  the  causes  of  their  institution,  should  be  num- 
bered with  the  past. 

Blackstone  observes  that  "  there  is  nothing  more  difficult  than  to 
ascertain  the  precise  beginning,  and  first  spring,  of  an  ancient  and 
long  established  custom ;"  and  we  have  an  excellent  illustration  of 
this  in  the  Law  of  Deathbed,  which  is  so  hidden  in  antiquity,  that 
our  institutional  writers  do  not  agree  as  to  its  ori^n.  Some  have 
ascribed  it  to  the  protection  of  persons  dying  from  the  importunities 
and  machinations  of  "  the  Popish  clergy,  who  having,  for  their  own 
corrupt  ends,  forged  purgatory  and  prayers  for  the  dead,  the  power 
of  indulgence  and  pardon  of  sins,  did  thereby  deceive  the  Christian 
world,  and  obtained,  especially  upon  deathbed,  so  large  donations  to 
their  clergy,  to  the  prejudice  of  the  donator^s  lawful  heirs,  which 
therefore  our  ancient  custom  hath  wisely  provided  against."^  That 
this  is  an  incorrect  supposition,  is  abundantly  obvious.  The  law  was 
in  existence  when  the  Roman  Catholic  clergy  were  all-powerful  in 
Scotland,  when  they  were  the  principal  legislators,  and  when  they 
would  certainly  have  prevented  any  such  obstruction  to  their  inter- 
ests firom  coming  into  force.     We  rather  agree  with  Lord  Karnes, 

'  Stair,  iii.  4,  27. 

▼OL.  m. — VO.  XXV.  JAlfUART  1869.  B 
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in  regarding  it,  not  as  a  new  rule  of  law  introduced  at  any  particular 
time,  but  as  the  result  of  a  restriction  upon  the  early  feudal  system, 
which  prevented  a  proprietor  from  disposing  of  his  estate,  or  any 
part  of  it,  to  the  prejudice  of  his  heir.  When  the  heir  had  thus  a 
right  in  the  property  during  his  ancestor's  lifetime,  of  which  he  could 
not  be  defeated,  there  could  be  no  room  for  the  law  of  deathbed ; 
but  when  the  ancestor  came  to  have  the  power  ofdisposing  or  giving 
away  his  property  held  in  fee-simple,  witiiout  the  consent  of  the  heir, 
this  became  a  very  natural,  and,  as  at  first  instituted,  was  a  most 
judicious  exception. 

If  the  reader  reflects  upon  the  state  of  Scotland  two  hundred  and 
fifty  years  ago,  and  looks  at  the  simple  statement  of  this  law,  as  con- 
tained in  that  record  of  legal  curiosities,  the  Regiam  Magistatem^  he 
will  agree  with  us  in  thinking  that  it  was  not  only  a  wise  provision 
in  the  circumstances,  but  was  strictly  in  accordance  with  common 
sense.  It  is  there  stated  that,  ^'  where  a  man  in  deadly  sickness 
maketh  an  alienation  which  in  health  he  did  not  think  of,  the  same 
is  presumed  to  be  done  through  trouble  of  mind,  not  deliberately, 
nor  by  good  advice." 

This  principle  soon  began  to  be  applied  in  an  extraordinary  man- 
ner by  the  Court ;  for,  no  matter  how  long  the  maker  of  the  deed 
might  live  after  its  execution,  whether  months  or  years,  it  was  held 
to  be  reducible,  if  the  heir  proved  that  the  party  died  of  the  disease 
of  which  he  was  ill  at  the  time  of  granting  the  deed.  It  was  irre- 
levant to  aver  that  the  granter  was  perfectly  sensible,  and  in  as  full 
possession  of  his  mental  faculties  as  he  had  ever  been,  when  he 
signed  the  deed,  or  that  he  afterwards  convalesced,  although  confined 
to  his  own  house. — (Richardson  v,  Sinclair,  30th  July  1 655,  M.  3291.) 
Hence  the  Lords  declared,  in  an  early  case,  '^  a  disposition  in  lecto 
cBgrihidinis  to  be,  when  a  person  contracted  an  illness  whereof  he 
died,  and  was  not  able  to  go  out  of  his  house  without  help ;  and  all 
dispositions  made  in  prejudice  of  the  heir  during  the  time  of  his 
being  in  that  state,  are  null." — (Maxwell  v.  Fairley,  7th  July  1629, 
3303.)  It  is  quite  plain  from  this,  and  a  long  series  of  other  cases, 
that  the  law,  as  administered,  was  intended  smely  for  the  benefit  of 
the  heir-at-law,  and  not  in  the  least  for  the  protection  of  persons 
dying  fi?om  the  importunities  of  friends,  or  the  "  rapacity  of  the 
clergy."  The  presumption  of  "  trouble  of  mind,"  etc.,  might  be  re- 
dargued by  proof.  Custom  introduced  two  circumstances,  either  of 
which  was  sufficient,  if  established,  to  set  aside  the  presumption : 
these  were  the  going  to  kirk  or  to  market  after  executing  the  deed. 
But  it  is  difficult  to  understand  how  the  proof  of  convalescence  should 
have  come  to  be  limited  to  these  acts ;  and  still  more  so,  how  either 
of  them  should  have  been  fixed  upon  as  conclusive  proof  of  reconva- 
lescence.  A  negative  reason  is  assigned  for  this,  viz.,  that  if  a  per- 
son was  not  able  to  Join  public  worship,  or  to  transact  his  ordinary 
business,  "  he  could  not  be  viewed  as  having  that  degree  of  bodily 
health  which  was  presumed  necessary  to  the  judicious  disposition  of 


1859.]  THE  LAW  OF  DEATHBED.  11 

Ills  estate !"  Everybody  knows  that  there  are  diseases  which  so 
affect  a  person  as  to  leave  his  understanding  perfectly  hale  and 
roroDs,  and  yet  incapacitate  him  for  business,  or  irom  exposing  him- 
f  to  the  inclemencies  of  the  open  air,  and  the  unwholesome  at* 
mosphere  of  a  church.  On  the  other  hand,  there  are  men  who  may 
bare  been  long  retired  from  business,  and  others  who  may  never 
have  entered  a  church ;  and  how  are  they  to  validate  a  disposition  of 
their  heritage  executed  after  they  have  been  seized  with  the  first 
symptoms  of  a  mortal  disease?  They  are  to  survive  for  sixty  days 
after  signing  the  deed  I  So  says  the  last  piece  of  legislation  on  the 
object  (Stat.  1696,  c.  4) ;  <^but  prejudice  always,  as  of  before,  to 
<|Qarrel  and  reduce  the  said  rights  and  deeds,  if  it  shall  he  alleged 
and  proven  that  the  person  was  so  affected  by  the  sickness  the 
time  of  the  doing  of  the  said  deeds,  that  he  was  not  of  sound  judg«- 
ment  and  understanding."  It  had  been  determined  and  declared  by 
the  Lords  of  Session,  before  this  Act  was  passed,  that  every  going 
to  kirk  or  market  would  not  do ;  or,  in  the  words  of  the  Act  of 
Sedenmt  (29th  Feb.  1692),  ^^  If  their  coming  to  church  or  mercate 
be  not  done  in  such  a  solemn  manner  as  may  give  some  evidence  of 
tbeir  convalescence  without  supportation  or  straining  of  nature,"  the 
law  was  in  danger  of  being  frustrated,  as  ^^  some  might  think  it 
sufficient,  if  parties,  after  subscriving  such  dispositions,  come  to  the 
church  at  any  time,  and  make  a  turn  or  two  therein,  though  there 
were  no  congregation  at  the  time ;  and  likewise,  if  they  make  any 
merchandise  privily  in  a  shop  or  crame,  or  come  to  the  mercate* 
place  when  there  is  no  public  mercate,  and  all  this  performed  before 
their  own  picked  out  witnesses ;"  therefore  the  Lords  declared  that 
the  visit  to  cliurch  and  market  would  not  be  sustained  as  an  excep- 
tion to  the  plea  of  deathbed,  unless  such  visit  be  made  ^'  in  the  day- 
time, and  when  people  are  gathered  together  in  the  church  or 
churchyard,  for  anv  public  meeting,  civil  or  ecclesiastic,  or  when 
people  are  gathered  together  in  the  market-place  for  public  market." 
It  appears  that  this  Act  of  Sederunt  had  been  conceived  necessary, 
as  pirties  had  purpoady  gone  to  church  or  market,  after  executing 
their  settlements,  in  order  to  make  them  valid.  Sometimes  the 
testator  was  assisted,  and  that  rendered  his  trouble  vain,  even  al- 
though he  had  walked  a  quarter  of  a  mile  on  coming  within  sight  of 
the  cnorch,  and  survived  for  two  years  afterwards  I — (Clieland,  5th 
Dec.  1672,  3305.)  Sometimes  he  took  a  ride  on  horseback,  visiting 
friends  and  trading  with  farmers,  and  that  was  not  sufficient. — 
(Monntonhall,  Feb.  1683,  M.  3320.)  Nor  was  it  held  sufficient,  in 
a  comparatively  recent  case,  that  he  attended  two  public  meetings 
f^^armng  the  interests  of  the  county,  in  the  business  of  which  he 
took  a  part.— (Maitland,  15th  May  1815,  F.C.) 

Such  is  the  law  of  deathbed.  It  gives  the  right  to  the  heir  or 
Ws  creditors,  or  the  Crown,  of  challenging  any  deed  conveying 
heritage  which  has  been  executed  after  the  grantor  has  contracted 
the  disease  of  which  he  subsequently  dies.     The  grantee  is  limited 


12  THE  LAW  OF  DEATHBED.  [Jan. 

to  three  pleas  in  defence :  either  that  be  went  to  church,  or  to 
market,  or  survived  for  sixty  days  after  executing  the  deed.  In 
the  abstract,  the  law  does  not  commend  itself  by  expediency,  and 
in  operation  it  gives  rise  to  injustice  and  anomalies.    In  the  first 

Elace,  there  appears  no  good  reason  why  the  heir  in  heritage  should 
ave  a  shield  of  such  an  extraordinary  character  thrown  around  his 
right  of  primogeniture.  Why  should  he  be  thus  privileged  more 
than  the  heir  in  mobilibus  ?  The  latter,  indeed,  nas  his  claim  to 
succession  more  equitably  founded,  and  that  is  the  only  difference 
between  them.  If  the  deceased  happen  to  be  the  victim  of  fraud 
or  facility,  whereby  the  personal  succession  has  been  materially 
affected,  no  matter  how  long  before  his  death,  the  executor  has  a 
title  to  reduce, — but  he  must  prove  his  case,  and  so  ought  the  heir. 
It  is  neither  a  hardship  in  the  one  case  nor  in  the  other ;  but  it  is 
a  hardship  to  lay  the  onus  probandi  upon  the  person  in  whose 
favour  the  deed  has  been  made,  and  to  restrict  the  proof  to  two 
acts, — of  which  we  shall  treat  immediately.  The  presumption  on 
which  the  challenge  rests  is  ill  founded,  because  every  presumptio 
juris  et  de  jure  ought  to  be  drawn  from  facts  so  notorious  that  tney 
almost  infer  a  certainty.  But  if  a  person  is  capable  of  rationally 
disposing  etiam  in  articulo  mortis  of  thousands  of  pounds  in  public 
stock,  why  should  he  not  have  the  same  rights  with  respect  to  an 
acre  of  land. 

Deathbed  is  altogether  a  misnomer.  It  is  not  necessary  for  the 
heir  to  allege  or  prove  that  his  ancestor  was  confined  to  bed  at  all 
(Robertson  v.  Fleming,  Feb.  1652,  Stair,  iii.  4,  28)  ;  and,  as  Lord 
Braxfield  remarked  in  one  case  (Crawford  v.  Kincaid,  27th  July 
1782,  Hailes  907),  '^  a  man  may  grow  weaker  and  weaker,  and  die 
without  any  formed  disease  at  all,  yet  his  settlement  may  be  reduced 
ex  capite  lecti.*'     Nay,  an  old  institutional  writer  (Craig,  i.  12,  38) 

f)ropounds  the  question  seriously,  whether,  if  a  man  accepts  a  chal- 
enge  to  fight  a  duel,  in  which  he  is  afterwards  killed,  would  he  be 
held  to  have  been  on  deathbed  ?  He  answers  it  in  the  affirmative, 
but  it  is  difficult  to  understand  his  process  of  reasoning.  It  might 
be  as  well  said,  that  if  a  person  arrange  to  attend  a  steeple-chase, 
and  be  killed  in  consequence,  he  was  on  deathbed  before  he  went. 
In  two  old  cases,  it  was  held  that  a  man  awaiting  capital  punishment 
was  on  deathbed  (Cant  v.  Rae,  M.  3328,  Graeme  3329),  on  the 
principle  of  holding  him  as  dead  already  who  is  condemned  to  die  ! 
The  acts  by  which  reconvalescence  is  presumed  are  equally  ab- 
surd. In  point  of  fact,  the  going  to  church  does  not  prove  restora- 
tion to  health ;  and  it  is  not  a  relevant  answer  to  the  plea  that  the 
granter,  when  there,  showed  symptoms  of  being  ill  (Ormiston  v. 
Greig,  17th  May  1821).  And  in  one  case  the  Court  dispensed 
with  the  visit  to  church  altogether,  in  respect  that  the  deceased  had 
been  a  quaker  (Livingstone  v,  Goodale,  3321).  What  a  market 
is,  has  never  been  properly  determined.  In  these  days  of  commercial 
facility,  we  are  accustomed  to  regard  every  shop  as  a  public  market ; 
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bat  the  present  state  of  things  does  not  seem  to  have  been  contem- 
plated two  hundred  years  ago.  It  was  only  after  a  long  litigation 
that  the  Cross  of  Edinburgh  was  found  to  be  a  public  market ! 
(Earl  of  Roseberry  v.  Primrose,  Nov.  24, 1736,  M.  3322) ;  and  yet, 
in  another  case  (Mountonhall,  M.  3320),  the  deceased,  after  signing 
the  deed,  rode  some  miles  into  Edinburgh,  spoke  to  some  parties  in 
the  High  Street,  i)ought  barley  in  a  public-house,  and  afterwards 
booght  and  traded  at  Fisherrow ;  but  the  deed  was  reduced.  It 
mast  have  been  a  regularly  instituted  market-place  at  one  time,  no 
matter  what  it  may  have  become.  And,  accordingly,  the  plea  was 
not  sustained  where  the  testator  had  visited  the  town  of  Berwick,  but 
omitted  to  sally  through  an  old  market  there  (Paterson's  Trustees 
r.  Johnson  and  Husband,  June  24,  1816,  Mur.  Bepts.).  It  re- 
quires  no  argument  to  see  the  absurdity  of  these  presumptions.  A 
man  seized  with  the  first  symptoms  of  an  illness — it  may  be  a  dan- 
gerous one— -without  anticipating  death  within  sixty  days,  is  placed 
oa  the  horns  of  a  dilemma, — either  to  take  a  run  through  the  market- 
place, or  join  in  the  first  prayer  of  a  morning  at  church,  or  hazard 
the  future  support  of  his  dependents  on  the  chances  of  his  surviv- 
aiice  for  sixty  aays.  He  must  have  been  a  sensible  man  who,  per- 
plexed with  these  alternatives,  petitioned  the  Court  to  send  some  of 
their  members  to  visit  him,  and  determine  whether  or  not  he  was 
fit  to  make  a  settlement :  they  did  so,  and  reported  favourably  of 
his  sanity.  He  must  have  been  in  lectOy  for  he  died  of  his  disease 
shortly  forwards ;  but  the  Court,  in  a  reduction,  could  not  get 
over  their  own  report  (Gilbert,  3d  Dec.  1608,  M.  3205). 

On  public  grounds,  we  think  the  law  is  objectionable.  It  tends 
to  hamper  persons  in  their  transactions  as  to  heritable  property. 
Any  man  may  do  business  with  another  without  knowing  he  has 
the  germ  of  mortal  disease  in  him,  and  will  die  within  sixty  days 
without  attending  kirk  or  market.  The  law,  however,  applies  to 
ail  deeds  affecting  heritage,  whether  these  be  alienations,  bonds,  or 
long  leases,  or  any  other  deed  which  the  heir  may  conceive  to  be 
prejudicial  to  his  rights.  He  has  thus  the  power  of  rescinding  any 
bom  fide  transaction  entered  into  by  his  ancestor  with  a  third 
party  within  the  sixty  days. 

In  connection  witn  this  subject  there  is  only  one  other  anomaly 
we  need  mention  before  closing  this  paper.  Suppose  a  man  has 
made  a  settlement  in  liege  poustie-— cutting  out  the  heir  it  may  be— 
and  on  deathbed  he  is  induced  to  execute  another,  containing  a 
revocation  of  the  former  deed.  The  second  deed  is  reducible  as  a 
conveyance,  but  it  is  good  as  a  revocation  of  the  first  deed ;  and  thus 
the  heir,  who  is  most  likelv  to  have  access  to  the  testator  on  death- 
bed, may,  by  a  very  simple  device,  defeat  his  ancestor's  deliberate 
wishes.  Nor  is  it  of  any  consequence  that  the  second  deed  is  in 
favour  of  the  same  person  as  the  first  (Battey  v.  Small,  2d  Feb.  1815, 
f.  C,  and  Crawford  v.  Coutts,  14th  March  1806,  Bligh's  Repts,  p. 
655)  ;  as  in  all  other  questions  of  conveyancing  intention  is  disre- 
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garded.  This  is  entirely  opposed  to  the  spirit  of  the  law  as  origin- 
ally  institatedy  which,  as  we  nave  seen,  conferred  the  power  of  cual- 
lenge  on  the  heir  only  if  the  deed  made  in  ^'  deadly  sickness"  was 
such  that  <*in  health  he  (the  granter)  did  not  think  of ;"  at  the 
same  time,  it  shows  clearly,  what  we  have  endeavoured  to  point  out, 
that  the  law  has  been  administered  by  the  Court  solely  for  the 
benefit  of  the  heir,  without  regard  to  any  other  object. 


THE  SUPREME  COURTS-EXCLUDED  JURISDICTION. 

Finality  of  decision  by  the  inferior  courts,  in  matters  of  small 
importance,  is  to  be  regarded  as  one  of  the  first  objects  of  a  system  ot 
law.  The  saving  in  time  and  cost  is  taken  to  be  a  sufficient  com- 
pensation for  the  chance  blunders  into  which  the  inferior  tribunal 
may  fall.  But  where  the  law  is  silent  on  the  subject,  the  general 
power  of  control  exercised  by  the  Supreme  Courts  cannot  be  done 
away  with,  even  by  consent  of  parties,  unless  such  be  expressly  per- 
mitted by  a  clause  similar  to  that  which  occurs  in  the  Sherifi*  Court 
Act  (16  and  17  Vict.,  c.  80,  sec.  23).  The  Legislature  has,  how- 
ever, in  various  forms,  excluded  the  jurisdiction  of  the  Supreme 
Courts  in  certain  questions  of  inferior  moment.  The  mode  in  which 
this  has  been  efiected — or,  rather,  the  extent  to  which*  the  exclusion 
has  been  deemed  effectual — ^may  not  be  an  uninteresting  subject  of 
inouiry. 

The  clauses  excluding  jurisdiction  may  be  divided,  according 
to  their  form,  into  four  classes.  The  first  form  of  clause  is  the 
simplest  and  oldest,  and  was  formerly  in  common  use.  In  acts  creat- 
ing new  offences,  or  giving  a  new  statutory  jurisdiction,  a  clause 
was  made  to  enact  that  the  inferior  court — Sheriff,  or  Justices  of 
the  Peace — should  ^^ finally  hear  and  determine"  all  causes  tried 
under  the  authority  of  the  Act.  Strang  to  s^,  the  meaning 
of  these  few  words  is  not  yet  fully  ascertamed.  Fifty  years  ago  it 
was  held  not  to  exclude  review  upon  the  meiits  (Guthrie  v.  Cowan, 
10th  Dec.  1807,  F.  C).  Kecently,  there  was  a  full  argument  upon 
the  construction  of  a  clause  identical  in  substance,  in  a  case  under 
the  Workman's  Act  (M'Lean  v.  Steele,  24th  Nov.  1856,  2  Irvine 
553).  The  Court  evaded  the  decision  of  the  general  point,  holding 
that  their  practice  under  that  special  statute,  never  to  review  on  the 
merits,  barred  them  fi:om  discussing  the  question.  The  Workman's 
Act  is  the  only  one  now  of  much  consequence  in  which  so  simple  a 
form  of  clause  is  still  retained ;  and  there  is  no  room  for  doubt,  that 
the  rule  adopted  by  the  Court  of  Justiciary  in  regard  to  it  ought  to 
be  followed  m  other  cases. 

The  second  form  of  clause  is  of  more  fi'equent  occurrence.  It 
adds  to  the  declaration  that  the  decree  shall  be  final,  an  enactment 
such  as  this  : — "  that  it  shall  not  be  subject  to  appeal,  and  shall  not 
be  removed  or  removable  into  any  court  of  law,  or  restrained  or 
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restrainable  by  any  conrt  of  equity ;  and  that  no  advocation,  sus- 
pension, or  reauction  shall  be  competent.'*  This  example  is  taken 
trom  the  Friendly  Societies  Act  (13  and  14  Vict.,  c.  115,  sec.  27). 
Althongh  the  wording  varies  a  good  deal,  the  excluding  clauses  in  the 
late  Sheriff  Court  Act  (16  and  17  Vict.,  c.  80,  sec.  22),  applying  to 
causes  not  exceeding  the  value  of  L.25 ;  in  the  Schoolmasters  Act 
(43  Geo.  in.,  c.  54,  sec.  16);  and  in  ihe  Home  Drummond  and 
Forbes  Mackenzie  Acts  (9  Geo.  IV.,  c.  58,  sec.  26,  and  16  and 
17  Met.,  c.  67,  sec.  16)  ;  are  substantially  the  same.  This  form 
undoubtedly  excludes  review  upon  the  merits,  and  in  general  upon 
all  questions  of  law  which  are  not  questions  of  jurisdiction  or  com- 
petency. 

The  third  form  of  clause  is  got  by  adding  to  the  second  a  further 
enactment,  that  proceedings  are  not  to  be  ouashed  for  "  want  of 
form."  These  words  are  intended  to  save  the  inferior  courts  from  the 
consequences  of  neglecting  technicalities.  The  clause  occurs,  unqua- 
lified, in  the  Nuisances  femoval  (11  and  12  Vict.,  c.  123,  sec.  20) 
and  the  Kail  way  Clauses  (Scotland)  Acts  (8  and  9  Vict.,  c.  33,  sec. 
149) ;  and,  as  far  as  penalties  and  forfeitures  are  concerned,  in  the 
Poor  Law  Amendment  (8  and  9  Vict.,  c.  83,  sec.  85)  and  the  late 
Lunacy  Acts  (20  and  21  Vict.,  c.  71,  sec.  108).  In  the  Night 
and  Day  Poaching  Acts  (9  Geo.  IV.,  c.  69,  sec.  7,  and  2  and  3 
Wil.  IV.,  c.  68,  sec.  15)  it  occurs  with  the  addition,  "that 
no  warrant  of  commitment  shall  be  held  void  by  reason  of  any  defect 
therein,  provided  it  be  therein  alleged  that  the  party  has  been  con- 
victed, and  there  be  a  good  and  valid  conviction  to  sustain  the 
^ame."  In  the  Justice  of  Peace  SmaU  Debt  Act  (6  Geo.  IV.,  c. 
4?,  sec.  14),  and  the  Merchant  Shipping  Act  (17  and  18  Vict.,  c. 
104,  sec.  542),  the  grounds  of  review  are  limited  to  two — "  corrup- 
tion or  malice"  on  the  part  of  the  judge,  which  may  be  held  to 
iiiiplj,  that  review  on  the  ground  of  "  want  of  ibrm "  is  excluded. 
Under  this  third  form  of  clause  the  important  matter  is,  of  course, 
to  determine  what  want  of  form  is,  and  how  to  distinguish  it  from 
want  of  substance  or  incompetency. 

The  first  example  of  the  fourth  form  of  clause  is  to  be  found 
in  the  SheriflF  Small  Djebt  Act  (1  Vict.,  c.  41,  sees.  30  and 
31).  It  may  be  considered  rather  as  a  clause  defining  the  court 
and  the  mode  of  proceeding,  by  which  certain  sentences  enjoying 
statntoiy  finality  may  be  reviewed.  For  it  will  be  found  that  the 
groimds  on  which  this  form  of  clause  aUows  review,  are  substan- 
tially the  same  as  those  on  which  they  may  be  opened  up  at  common 
la^.  After  declaring  that  no  decree  decided  '^  under  tne  authority 
of  the  Act"  is  to  be  subject  to  review  on  the  ground  of  irregularity, 
"^^r  on  any  ^x>und  or  reason  whatever,"  the  clause  provides  for 
appeal  to  the  J  usticiaiy  Court,  and  enacts  that  "  such  appeal  shall 

^*  competent  only  when  founded  on  the  ground  of  corruption,  or 

jnalice  and  oppression  on  the  part  of  the  Sheriff,  or  on  such  deviations 
in  point  of  form  firom  the  statutory  enactments  as  the  Court  shall 
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think  took  place  wilfally,  or  have  prevented  substantial  justice  from 
having  been  dwie,  or  on  incompetency  including  defect  of  jurisdic- 
tion of  the  sheriff."  This  clause,  it  may  be  mentioned,  has  not 
been  repealed  by  the  22d  section  of  the  late  Sheriff  Court  Act 
(Aitken  v.  Learmonth,  27th  April  1855,  2  Irvine  156).  It  has 
been  repeated  in  the  Oeneral  Police  Act  (13  and  14  Vict.,  c.  33, 
sec.  369),  the  Edinburgh  and  other  police  Acts,  with  the  exception 
that  the  words,  "  or  have  prevented  substantial  justice  from  having 
been  done,"  ai*e  omitted.  This  clause  is  effectual  in  its  limitation  of 
the  forum  and  form  of  remedy  competent  to  a  party  complaining  of 
any  proceedings  appearing  to  be  carried  on  under  the  authority  of 
these  Acts.  Jt  has  been  held  to  deprive  the  Court  of  Session  of  all 
jurisdiction  whatever  (Graham  v.  Mackay,  15th  March  1848,  6  Bell 
214)  ;  and  it  would  be  held  equally  to  exclude  any  other  method  of 
complaint  than  the  one  prescribed.  If  a  case  should,  however,  happen 
in  which  it  was  impossible  for  the  complainer  to  have  adopted  the 
statutoiy  remedy,  it  may  be  assumed  that  such  remedies  as  the 
common  law  might  have  allowed  are  still  available.  Under  a  clause 
somewhat  similar  in  the  Glasgow  Police  Act,  where  the  statute 
enacted  that  all  appeals  were  to  be  made  to  the  Circuit  Court  of 
Justiciary,  the  High  Court  has  more  than  once  quashed  sentences 
by  way  of  suspension,  where  the  remedy  which  tne  Circuit  Court 
could  nave  given  would  have  come  too  late  to  be  of  service  (Bain  v. 
O'Neill,  16th  Dec.  1854,  1  Irvine  583). 

With  regard  to  the  mode  in  which  these  various  forms  of  clause 
have  been  construed,  it  may  be  stated  in  general  that  review  upon 
the  merits,  and  of  all  the  judgments  of  the  inferior  court  upon  mat- 
ters of  evidence  or  of  common  law,  or  upon  the  construction  of  sta- 
tutes, so  far  as  these  do  not  touch  upon  Questions  ofjurisdiction  and 
competency,  is  excluded  (Lindsay  v.  (Jrr,  11th  Feb.  1831,  9  S. 
426).     Review  on  the  ground  that  the  inferior  court  had  impro- 
perly rejected  evidence,  has,  however,  been  admitted  under  the  first 
form  of  clause  (Leadbitter  v,  Ganikirk  Coal  Co.,  6th  Dec.  1841,  2 
Swinton  620).     Where  the  more  perfect  forms  of  excluding  clauses 
apply,  we  have  found  no  instance  of  its  admission.     The  exclusion 
of  review  on  this  ground  does  not  extend  to  instances  where  the 
rejection,  or,  it  may  be,   reception  of  the  evidence  had  been  in 
violation  of  statute,  or  had  caused  gross  injustice.     The  ground 
upon  which  review  is  most  frequently  demanded  is,  that  the  inferior 
court  has  exceeded  its  jurisdiction,  or  that  for  some  other  reason  the 
proceedings  before  the  inferior  court  were  incompetent.     Where  the 
objection  to  the  jurisdiction  or  competency  does  not  appear  ex  fa^ 
the  inferior  court  must,  if  it  be  raised  there,  in  the  first  place,  dispose 
of  it  by  judgment.     This  judgment  may  be  right  or  wrong,  but  it  is 
a  judgment  competently  given  (MoflFat  r.  Denham,  20th  June  1829, 
7  S.  781).     When  the  objection  does  appear  ex  facie^  the  inferior 
court  cannot  competently  pronounce  a  judgment,  and  this  will  hold, 
equally,  whether  the  inferior  court  were  aware  of  the  objection  or 
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not  Seview  on  this  ground  is  never  held  to  be  excluded.  The  dis- 
tinction pointed  out  is  of  importance^  as  regulating  the  method  in 
which  the  party  claiming  redress  must  proceed.  In  the  first  case, 
he  ought  to  proceed  in  the  ordinary  course  of  law  as  against  a  sen- 
tence competently  given,  but  erroneous,  and  not  final  (Craigie  c. 
imi,  25th  June  1827,  2  W.  and  S.  642 ;  and  Erskine  t?.  Kerr,  12th 
Dec  1857,  20  D.  277).  Hence  appeal  to  the  Quarter  Sessions  or 
sheriff  ought  to  be  taken  before  appealing  to  the  Supreme  Courts. 
In  the  other  case,  he  will  proceed  at  once  to  the  Supreme  Court  to 
claim  protection  6rom  invalid  proceedings  (Sim  v.  Hodgert,  24th 
Feb.  1831,  9  S.  507 ;  McGregor  v.  Latour,  13th  Nov.  1854,  i.  Irv. 
579).  This  distinction  is  apt  to  be  overlooked,  and  very  frequently 
»  overlooked  in  practice ;  but  if  it  be  correct,  there  is  a  risk  that  an 
application  to  the  Supreme  Court  may  be  refused,  because  appeal 
had  not  been  taken  to  some  intermediate  court  which  might  have 
rightly  decided  the  question,  and  whose  decision  might  have  been 
acquiesced  in.  The  cause  of  this  distinction  being  overlooked,  is  pro- 
bably the  desire  not  to  multiply  steps  of  appeal.  Where  the  review 
of  any  intermediate  court  is  m  every  case  excluded,  as  under  the 
Sher^  Small  Debt  Act,  the  distinction  has,  of  course,  no  practical 
value.  But  there  are  numerous  statutes  under  which  review  by  the 
sheriff-depute  or  Quarter  Sessions  is  authorised ;  and  it  must  oe  re- 
membered that  appeal  to  them  is  not  cut  off  by  general  clauses  ex- 
cluding the  review  of  other  courts  (Threshie  v.  Saffley,  19th  April 
1852,  J.  S.  563).  Under  another  head  may  be  classed  various 
groands  of  review;  as  that  there  has  been  malice  or  corruption  on 
the  part  of  the  judge;  or  that  there  has  been  oppression,  the  com- 
plainer  having  suffered  gross  injustice.  When  a  relevant  statement 
of  such  an  objection  is  made,  the  Supreme  Court  always  orders  en- 
quiry, and,  if  the  statement  be  verified,  quashes  the  proceedings  com- 
plained of.  Lastly,  it  may  be  a  relevant  ground  for  claiming  review, 
that  there  has  been  wilful  or  gross  disregard  of  statutory  provisions, 
or  gross  irregularity  in  the  proceedings. 

There  is  no  want  of  authority  for  the  general  principles.  ^^  It 
^sa  agreed,^'  says  the  report  of  an  old  case,  "  that  a  right  of  review 
in  the  case  of  the  smallest  excess  of  power  was  essential"  (Loudon  v. 
The  Ayrshire  Eoad  Trustees,  28th  May  1793,  M.  7398).  In  another 
case  Liord  Jeffirey  remarks,  that  if  the  statute  ^^  be  plainly  applied 
to  matters  to  which  it  is  not  applicable,  there  is  no  doubt  that  such 
excess— or  mistake  of  the  limits  of  statutory  jurisdiction — can  never 
have  the  privile^  of  finality,  but  will  be  corrected  by  the  courts  of 
common  law"  (Edinburgh  and  Glasgow  Railway  Co.  r.  Hopetoun, 
Ut  July  1840,  2  D.  1255).  Lord  iKory  states :  "  It  is  laid  down 
in  many  cases,  that  where  substantial  injustice  has  been  done,  the 
clauses  preventing  review  do  not  preclude  this  Court  [of  Justiciarv] 
from  giving  redress"  (Graham  v.  Linton,  24th  Nov.  1856,  2  Ir- 
vine 558).     Lord  President  Boyle  thus  stated  other  grounds  of 

VOL.  HL— -NO.  XXV.  JANUARY  1869.  C 


18  THE  SUPREME  COURTS —  [Jan. 

review :  "  When  there  has  been  a  denegatio  juatiticB  ot  gross  irregu- 
larity in  the  proceedings,  it  has  been  frequently  decided  that  this 
Court  is  entitled  to  interfere"  (Edinbnrgn  Water  Co.  v.  Malcolm, 
15th  Jan.  1840,  2  D.  829).  Lord  Corehouse,  speaking  of  a 
decision  by  the  Quarter  Sessions  on  appeal,  defined  tne  exceptions 
to  the  rule  of  statutory  finality  to  be  three :  "  (1.)  If  the  justices 
have  acted  corruptly;  (2.)  if  they  have  exceeded  their  powers; 
and,  lastly,  if  they  have  refused  to  exercise  the  appellate  jurisdiction 
with  which  they  are  vested"  (Lang  v.  Craig,  21st  Feb.  1833, 
11  S.  424).  These  exceptions  are  stated  sufficiently  broadly;  but 
another  must  be  added:  "It  is,"  said  Lord  Cottenham,  "a  principle  of 
the  law  of  this  country,  and  equally  of  the  law  of  Scotland,  that  where 
a  special  authority  or  jurisdiction  is  given  by  Act  of  Parliament,  the 
provisions  of  the  Act  shall  be  strictly  performed.  The  jurisdiction 
IS  given  with  all  the  accompaniments  which  the  Legislature  thought 
proper  to  engraft  upon  the  enactments,  and  those  provisions  are  not 
permitted  to  oe  departed  firom.  The  one  part  as  well  as  the  other 
IS  essential  to  the  jurisdiction  given"  (Forrest  tr.  Harvey,  25tli 
April  1845,  4  Bell's  Appeal  Cases,  197).  And  a  most  able  judge, 
whose  recent  death  the  profession  have  to  lament,  declared  once,  with 
accustomed  energy,  that  "it  would  be  quite  intolerable  were  parties 
able  to  set  at  defiance  the  deliberate  provision  of  an  Act  of  rariia- 
menf'  (Robertson  v.  Hart,  24th  Dec.  1842,  1  Broun  468). 
The  general  principles  are  thus  clear ;  but  in  their  application  to 

I)ractice  many  aifferences  of  opinion  have  arisen.  In  most  of  the 
eading  cases  in  this  branch  of  law,  the  bench  has  been  divided 
on  the  question  at  issue.  It  may  be  of  service  if  we  give,  by  way  of 
illustration,  examples  of  the  mode  in  which  some  of  these  principles 
have  been  applied;  and,  first,  of  the  plea  of  Incompetency  and  Excess 
of  Jurisdiction.  Under  this,  it  is  competent,  in  a  process  of  review, 
to  plead  that  the  inferior  court  had  no  exclusive  powers,  the  statute 
founded  on  not  having  come  into  operation  (Phin  r.  Brisbane,  2d 
July  1839,  1  D.  1142).  Or  it  may  be  maintained  that  the  sub- 
ject-matter of  the  cause  decided  did  not  fall  within  the  statute. 
Thus  a  decree  of  the  Justice  of  the  Peace  Small  Debt  Court  was 
suspended  because  it  decerned  for  a  debt  which  could  not  be  sued 
for  under  the  Act  establishing  the  jurisdiction  (Miller  v,  M^Callum, 
14th  Nov.  1840,  3  D.  65).  Again,  in  the  course  of  proceedings, 
the  inferior  court  may  have  exceeded  its  powers  in  disposing  of  the 
action.  As,  on  a  complaint  concluding  for  payment  of  an  account, 
it  may  have  given  decree  for  damages  (Glasgow  and  South-Westem 
Railway  Co.  r.  Wilson,  6th  May  1855,  2  Irvine  162);  or  on  a  sum- 
mons at  common  law,  it  may  have  given  decree  for  a  statutory 
penalty  (M'Connel  v.  Scott,  21st  Nov.  1840,  3  D.  128).  Lastly, 
the  court  may  have  given  decree  against  a  defender  not  falling 
within  its  jurisdiction  (Dunbar  v.  Levack,  10th  Feb.  1858,  20  D. 
538).  In  order  to  settle  a  question  of  jurisdiction,  it  may  some- 
times be  necessary  for  the  Superior  Court  to  order  an  investigation 
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into  ft  disputed  maUer  of  feet,  although,  in  general,  no  objection  is 
entertained  which  does  not  appear  ex  fade  of  the  ppceedingp.  Where 
a  matter  of  &ct  is  in  dispute,  the  first  question  is,  whether  it  affects 
the  merits  or  the  competencj.  In  criminal  cases  the  rule  appears 
to  have  been  adopted,  that  wherever  the  disputed  fact  is  oi  the 
essence  of  the  offence — that  is,  wherever,  but  for  it,  there  would 
have  been  no  offence  at  all — the  final  decision  is  committed  to  the 
inferior  court.  This  principle  was  adopted  by  a  majority  of  one  on 
a  full  bench  of  the  Justiciary  Court  ^(jraham  t?.  Linton,  vi  supra). 
It  is  a  principle  neither  very  intelligible,  nor  very  easily  recon- 
ciled with  former  decisions,  nor  very  easily  applicable  to  future 
pnu^tice. 

Where  the  exemption  firoro  review  for  "  want  of  form  "  occujrs,  it 
is  necessanr  to  determine  whether  the  objectbn  stated  to  the  decree 
or  conviction  is  to  form  or  to  competency — to  form  or  to  substance, 
as  it  is  sometimes  phrased.  To  do  this,  we  must  consider,  first, 
what  was  intended  to  be  done  by  the  thing  objected  to;  and  then 
whether  it  was  ineffectually  done,  by  reason  of  any  informality  in 
doing  it,  or  by  reason  of  its  being  in  the  circumstances  incompetent 
to  do  it  in  any  manner  whatever.  Thus  a  conviction  is  not  invalid 
from  "  want  of  form,"  but  from  incompetency,  when  a  man  who 
is  cited  to  appear  on  the  3d  of  a  month,  is  convicted  on  the  17th 
(Waddel  t;.  Komanes,  4th  March  1857,  2  Irvine  611),  since  no 
amount  of  attention  to  form  could  render  it  competent  to  convict 
a  man  at  a  court  to  which  he  had  never  been  cited.  It  is  also 
more  than  an  informality  if  a  complaint  be  si^ed  by  a  person  hav- 
ing no  authority  to  do  so  under  the  Act  (Forrest,  ut  supra) ;  or 
if  the  interest  of  the  prosecutor  be  not  set  forth  (Herbert  v.  Box* 
bargh,  26th  Dec.  1855,  2  Irvine  346) ;  or  if  the  complaint  Ubel 
a  wrong  statute  (Strachan  t^.  Fraser,  12th  March  1842,  1  Broun 
63) ;  or  if  an  essential  part  be  omitted  (McGregor  v.  Latour,  13th 
Nov.  1854,  1  Irvine  579) ;  or  if  no  locus  delicti  be  stated  (Yeaman 
r.  Tod,  11th  July  1836,  1  Swinton  247);  or  if  decree  be  pro- 
nounced in  an  action  which  has  fallen  from  want  of  being  ad- 
joaroed  (Malonie  v,  Jeffrey,  22d  Jan.  1840,  2  Swinton  485) ;  or  if 
the  sentence  be  indefinite  (Grant  v.  Grant,  3d  Dec.  1855,  2  Irvine 
277). 

No  protection  will  be  given  in  any  case  to  an  irregularity  involv- 
ing a  (usregard  of  the  statute  giving  jurisdiction,  as  where  a  course 
of  procedure  which  it  does  not  warrant  is  followed  (Flowerdew  v. 
Bathie,  4th  July  1850,  12  D.  1178) ;  or  where  in  the  proceedings 
the  evidence  of  <me,  as  inspector  or  otherwise,  who  under  the  statute 
was  disqualified,  is  admitted  (Robertson  v.  Hart,  24th  Dec.  1842, 
1  Broun  468) ;  or  where  common  principles  have  been  violated, 
as  by  taking  evidence  without  swearing  the  witnesses  (Home  v, 
Uenderson,  24th  May  1825, 4  S.  30),  or  in  a  court  from  which  the 
poblic  have  been  excluded  (Orr  v.  M^Callum,  25th  June  1855,  2 
Irvine  183). 
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In  civil  courtSy  it  is  fortunately  a  rare  occurrence  that  parties 
have  to  complain  of  having  suffered  from  malice  or  oppression  on 
the  part  of  the  judge,  or  of  having  received  substantial  injustice. 
The  summary  proceedings  adopted  in  police  courts  afford  by  no 
means  unfrequent  examples.  Apparently,  no  other  courts  stand  in 
greater  need  of  a  speedy  and  strict  and  economical  power  of  review. 
What  amounts  to  oppression  necessarily  depends  upon  the  &cts 
and  circumstances  oi  the  individual  case.  But  no  nnality  clause 
can  protect  proceedings,  for  example,  where  parties  are  placed  at 
the  bar  and  convicted  of  serious  crimes  without  any  proper  notice 
of  the  accusation  before  they  come  into  court  (Devany  r.  Anderson, 
16th  Dec.  1854,  1  Irvine  588);  or  where  parties  are  summoned 
as  witnesses,  and  then  tried  as  criminals  (Ritchie  v,  Pilmer, 
20th  Dec.  1848,  J.  Shaw  142) ;  or  where  a  child  of  fifteen  is 
apprehended,  lodged  in  prison  all  night,  and  next  morning  tried 
and  sentenced  to  twenty  days'  imprisonment  for  a  trifling  assault 
(Crawford  v.  Blair,  17th  Nov.  1866,  2  Irvine  511). 


RECENT  CASES  IN  MERCANTILE  LAW. 

Some  time  ago  a  Legal  Annual  was  attempted  in  Scotland.  In 
1840  a  substantial  volmne  of  150  Pdg^s  made  its  appearance,  under 
the  title  of  "  Annual  Sketch  of  the  JProgress  of  the  Law  of  Scot- 
land, embracing  the  leading  decided  points  and  statutory  provisions 
of  the  past  vear.  By  Arthur  Connell,  Esq.,  Advocate."  This  is 
now  generally  admitted  to  have  been  a  most  excellent  publication. 
It  presented  a  connected  view  of  the  whole  of  the  law  and  legisla- 
tion of  the  year — differing  &om  a  mere  digest  in  this,  that  ^^  in  stat- 
ing the  more  important  of  the  decided  points,  a  short  sketch  is  usually 
given  of  the  relative  state  of  the  law,  so  as  to  enable  the  reader  to 
see  more  clearly  the  precise  bearing  of  the  new  matter." — Preface, 
The  scheme  seems  to  have  failed  commercially,  as  the  first  volume 
is  the  last ;  but  this  reference  to  the  forgotten  labours  of  Mr  ConDell 
(certainly  deserving  a  better  fate)  will  explain  sufficiently  the  object 
which  we  have  in  view  in  the  present  series. 

NEGOTIABLE  INSTRUMENTS. 

Form. — What  is  a  negotiable  instrument  I  The  question  may 
arise  in  two  ways : — 1st,  Is  the  document  receivable  in  evidence  for 
want  of  a  stamp  ?  or,  2d,  Is  it  capable  of  transmission  by  indorsa- 
tion ?  To  be  open  to  the  objection  on  the  one  hand,  or  to  have  the 
quality  of  indorsability  on  the  other,  it  must  satisfy  the  requisites  of 
a  bill  or  promissory  note.  Bills  are  the  creation  of  mercantile  usage ; 
but  originally,  by  the  common  law,  promissory  notes  for  the  payment 
of  money  werc  ineffectual  unless  in  the  regular  form  of  deeds  (Ersk. 
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3,  2,  24).  Summaiy  execution  was  introduced,  with  respect  to 
foreign  bills,  by  1681,  c.  20 ;  with  respect  to  inland  bills,  by  1696, 
c.  26 ;  and  promissory  notes  were  placed  on  the  same  footing  as  bills 
by  12  Geo.  III.,  c.  72,  and  23  Geo.  III.,  c.  18,  whether  holograph 
or  not.  The  hurry  of  business  requires  that  documents  ot  debt 
should  be  as  brief  as  possible,  and  the  cases  which  now  occur  gener- 
ally raise  the  question, — 1st,  Whether  the  document  was  a  promise  to 
pay,  or  an  acknowledgment  of  debt,  or  a  special  agreement  between 
the  parties?  To  make  it  a  promissory  note  it  must  have  these 
requisites : — 1st,  The  promise  must  be  express ;  2d,  The  payment 
most  bear  to  be  maae  absolutely,  and  not  in  a  particular  form ; 
3d,  It  must  be  a  payment  of  money,  and  money  only ;  4th,  There 
mast  be  a  payee,  either  named  expressly  or  designed  as  the  bearer ; 
5th,  The  note  must  be  payable  at  a  definite  term,  and  at  all  events. 
In  short,  to  give  a  note  a  commercial  character,  its  leading  feature 
must  be  an  express  promise  to  pay  money,  absolute  and  unaccom- 
panied with  conditions.  ^^A  promissory  note,"  says  a  learned 
American  jadge,  ^^  is  a  courier  without  Inggage ;  it  must  be  free 
from  all  contingencies  and  conditions  that  would  embarrass  it  iu  its 
course." 

There  are  many  cases  in  the  books  which  show  the  narrowness 
of  the  distinction  between  a  promissory  note  and  an  acknowledg- 
ment of  debt.  "  I.  O.  U.  L.IO,"  is  an  acknowledgment  of  resting 
owing  receivable  as  evidence  of  the  debt ;  "  I.  O.  U.  L.IO,  which 
I  will  repay,"  would  be  a  promissory  note  requiring  a  stamp,  and 
not  to  be  judicially  regarded  without  it.  The  leadmg  case  m  the 
Scotch  Courts  is  Krie  v.  Smith,  28th  May  1827,  11  S.  473.  Four 
documents  were  objected  to  for  want  of  a  stamp  :  two  in  this  form — 
"  Sir,  I  hereby  adoiowledge  that  I  have  this  day  received  from  you 
L.20  stg.,  for  which  I  shall  account ;"  and  two — "  Dear  Sir,  I  have 
this  day  received  from  you  L.25  stg.,  which  I  shall  repay  you  when 
demanded."  The  latter  were  held  to  be  promissory  notes,  the  first 
were  not.  In  this  case.  Lord  Medwyn  says  that  the  test  is  not  whether 
the  document  is  capable  of  summary  execution ; — of  course  not,  be- 
cause it  may  be  subscribed  with  initials  only ; — or,  whether  it  is  cap- 
able of  indorsation  ;  but  this  latter  position  can  hardly  be  maintained. 
The  note  is  not  objectionable  under  the  Stamp  Laws  if  it  is  not  a  pro- 
niissory  note ;  and  if  it  is  a  promissory  note,  it  is  capable  of  valid 
indorsement.  So  that  my  Lord  is  just  reasoning  in  a  circle.  The 
first  two  instruments  in  this  case  were  thought  not  to  have  a 
commercial  character,  because  for  the  word  "  pay"  there  occurs  the 
word  "account."  But  a  promissory  note  does  not  require  any  par- 
ticular terms.  If  the  worn  "  account "  means  to  satisfy  the  debt  on 
a  given  day,  it  comes  to  pretty  much  the  same  thing  as  if  "  pay  " 
had  been  the  expression  employed.  And  so  the  English  Courts 
We  held.  "  I  promise  to  account  with  A.B.,  to  order,  value  re- 
ceived by  me,"  has  been  held  to  be  a  good  note  within  the  statute 
(Byles,  10,  and  cases  there  eited).     The  Americans  have  gone  still 
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further.  They  hold  that  "  Due  A.B.  L.IO,  for  value  received;"  or, 
"  Due  A.B.  or  bearer  L.5,  payable  on  demand ;"  or,  "  Due  A.B. 
L.5,  borrowed  money,"  are  more  than  bare  acknowle4gment8  of 
debt ;  the  expression  '^  due  "  is  equivalent  to  a  promise  to  pay,  and 
so  gives  the  note  all  the  qualities  of  a  gpod  negotiable  instru- 
ment. They  have  even  held  that  a  writing  in  this  rorm  falls  within 
the  same  class : — "  Good  to  B.C.  or  order,  for  L.30  of  borrowed 
money.  (Signed)  J.  M."  (Hare  and  Wallace's  Cases,  vol.  i.,  p. 
319). 

Keverting  to  the  Scotch  cases,  we  find  that  our  courts  have  sus- 
tained, as  valid  notes,  writings  in  this  form :  ^^  B.eceived,  etc.,  which 
I  shall  repay  when  required"  (Alexander,  Feb.  26,  1830);  "Ro- 
ceived,  etc.,  which  I  shall  repay  any  time  when  required "  (Mcin- 
tosh, IStli  May  1830).  The  ca^  of  Haddin  v.  M'Ewan,  16  S.  331, 
is  the  same  as  Pine:  ^^We  acknowledge  to  have  borrowed  and 
received  from  you  L.lOO,  which  we  shall  repay  you  at  the  term." 
There  being  no  difference  between  the  words  "  pay  "  and  "  repay," 
it  was  held  to  be  a  good  note.  To  the  same  effect  is  Scott,  9  x). 
1347,  where  the  writing  in  question  was  as  follows :  '^  Having 
balanced  our  accounts  to  this  date,  by  which  I  am  found  owing  you 
the  sum  of  L.2100,  which  I  am  to  pay  you  on  demand,  with  in- 
terest ; "  and  Milne,  14  D.  849 :  "  Mary,  I  am  owing  you  the  sum 
of  L.300,  which  money  I  shall  pay  you  when  called  for.'*  Both 
were  held  to  be  good  promissory  notes,  requiring  a  stamp. 

If  the  document  contains  express  words  or  promise,  the  mere 
recital  of  collateral  matter  will  not  avoid  the  instrument.  Jn  Isles 
V.  Gill,  14  S.  996,  the  action  was  founded  on  a  letter  in  the  follow- 
ing terms :  '^  Sir,  pay  the  bearer  the  sum  of  L.40  sterling,  and 
charge  the  same  against  my  account  of  wright  work  for  jour 
house."  This  was  considered  to  be  essentially  a  bill  of  exchange : 
if  it  had  stopped  at  ^^  account,"  it  would  have  been  unquestionably 
so ;  and  it  was  considered  that  the  addition  of  the  words,  of  ^^  wrigbt 
work  for  your  house,"  did  not  essentially  alter  its  nature.  See  also 
Taylor  v.  Hutchinson,  13th  Feb.  1845.  On  the  other  hand,  if  the 
recital  of  collateral  matter  interfere  with  the  absolute  obligation  to 
pay,  the  note  vnll  be  invalid.  For  instance,  a  document  whereby 
the  granter  obliged  himself  to  pay  L.27  at  Whitsunday  first,  or 
^^  grant  you  my  bill,  with  interest,"  was  not  a  promissory  note ;  it 
was  an  obligation  to  grant  a  bill,  conditional  on  failure  of  payment. 
But,  on  the  otlier  hand,  the  same  objection  did  not  apply  where  the 
writing  was  a  promise  to  pay,  and  grant  a  stamped  dUI  when  re- 
quired. This  was  considered  a  good  note;  the  undertaking  to  pay 
tne  money  being  absolute  (Ashby,  3  M.  and  P.  186).  In  the  case 
of  Millar,  13  S.  117,  there  was  an  acknowledgment  of  L.80,  with 
an  obligation  to  repay  the  principal  '^  at  any  time,  on  getting  six 
months'  notice."  This  was  neld  not  to  be  a  promissory  note ;  it 
was  said  to  be  more  like  a  bond ;  but  the  true  ground  of  the  in- 
validity is  not  referred  to  in  the  judgment.     It  is  not  a  promissory' 
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note,  because  the  ptBtnonitioti  stipulated  for  makes  the  term  of  pay- 
ment micertain. 

This  inquiry  has  been  suggested  by  a  judgment  of  Lord  Ard- 
millan  (Braic^  3d  March  1858,  20  D.  728),  refusing  a  commercial 
character  to  two  documents  in  these  terms :  ^Eaxnburgli^  March 
24,  1850. — I  hereby  acknowledge  to  have  received  ftom  James 
Braid,  my  son-in-law,  the  sum  otL.7,  10s.  on  loan,  and  which  sum 
is  to  be  repaid  by  me,  with  interest  at  the  rate  of  five  per  cent. 
Adam  Linton."  The  second  was  as  follows:  ^^Edinbnrghy  April 
28, 1853. — ^I  hereby  acknowledge  to  have  received  on  loan  from  my 
son-in-law,  James  braid,  the  sum  of  L.l,  Is.  6d.,  and  which  sum  1 
promise  to  repay  him  with  interest  at  the  rate  of  five  per  cent."  It 
was  pleaded  by  the  defender,  that  the  documents  founded  on  not 
being  stamped,  and  being  of  the  nature  of  promissory  notes,  were 
noil  under  the  Stamp  Laws;  but  Lord  Ardmillan  refused  efiect  to 
the  oUection,  observing  in  his  note  that  ^  the  smallness  of  the  sum, 
the  enanicter  of  a  document  as  a  voucher  within  the  family,  the 
s^uhtion  for  interest,  and  the  want  of  any  term  of  payment,  com- 
bine to  render  the  tests  of  a  promissory  note  inapplicable."  With 
the  greatest  possible  deference,  these  considerations  are  inapplicable 
to  iSe  case.  (1.)  The  smallness  of  the  sum  cannot  affect  the  ques- 
tion, because,  under  48  Geo.  lU.,  c.  88,  sec.  2,  negotiable  bills,  or 
notes,  or  drafts,  are  good  for  any  sum  above  20s.  in  Scotland— the 
L.5  limit  of  7  Geo.  IV.,  c.  6,  applying  only  to  England.  (2.) 
The  feet  of  its  relating  to  a  fkmily  transaction  cannot  avoid  the 
document,  if  otherwise  valid.  (3.)  Still  less  is  it  affected  by  the 
stipulation  for  interest.  (4.)  The  absence  of  a  term  of  payment  is 
immaterial,  because  silence  on  that  point  would  imp(»i;  payment 
on  demand.  It  rather  appears  to  us  tnat  the  notes  are  promissory. 
In  the  second  the  words  are  express — "  which  sum  I  promise  to 
repay "  The  only  variation  in  the  first  is  the  conversion  of  the 
expression  into — "  which  sum  is  to  be  repaid  by  me."  It  appears 
to  us  that  these  words  mean  something  more  than  a  bare  admission 
of  a  debt,  and  so  it  has  been  expressly  determined  by  the  courts  of 
England.  In  Brookes  v,  Elkins,  2  M.  and  W.  74,  a  writing  in  this 
form— « I.  O.  U.  L.20,  to  be  paid  on  the  22d  inst."— was  held  to 
be  a  note  requiring  a  stamp.  So  Mr  Justice  Byles  says,  in  his 
book,  "  *  I  do  acknowledge  myself  to  be  indebted  to  A.  in  L.lOO,  to 
be  paid  oh  demand,  for  value  received,'  was,  after  solemn  argument, 
hela  to  be  a  good  note  within  the  statute;  the  words  '  to  be  paid' 
amounting  to  a  promise  to  pay — ^the  Court  observing  that  the  same 
words  in  a  lease  would  amount  to  a  covenant  to  pay  rent."  The 
l^unds  stated  are  therefore  not  sufficient  to  support  the  above 
judgment.  We  suspect  the  most  weighty  reason  by  which  Lord 
Ardmillan  was  influenced  is  one  which  judges  are  not  presumed  to 
take  into  account — ^^  It  would  be  a  very  severe  apph'cation  of  the 
pendties  of  the  Stamp  Act  to  apply  them  to  such  a  document." 
The  case  went  into  the  Inner  House  on  a  reclaiming  note ;  but  the 
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Second  Division  found  it  unnecessary  to  consider  the  points  stated 
in  Lord  Ardmillan's  interlocutor. 

In  Hughson  v.  Cullen,  11th  Dec.  1857,  20  D.  271,  Mr  Cullen, 
W.S.,  charged  the  suspender  upon  the  following  promissory  note : 
^^ Edinburgh^  6th  Aug,  1853. — Li.250  st^.  Six  months  ai)«r  date. 
I,  as  disponee  and  assignee  of  Miss  Barbara  Rough,  promise  to  pay 
to  John  Cullen,  W.S.,  within  the  Royal  Ban]|:  here,  the  sum  of 
L.250  stg.,  as  per  Mr  Cullen's  letter  of  this  date,  for  value.  And. 
D.  Hughson,  disponee  and  assignee  of  Miss  Barbara  Rough."  The 
Court  viewed  the  charge  as  mtended  to  fix  personal  liability  on 
Hughson,  whereas  he  undertook  no  personal  responsibility;  but 
their  lordships  refrained  fcom  deciding  the  question,  whether,  when 
a  party  is  bound  in  a  particular  character,  and  not  personally,  the 
warrant  to  charge  was  competent.  As  Lord  Curriehill  observed, 
there  is  no  objection  to  a  diligence  that  it  is  used  against  a  trustee, 
because  upon  it  he  could  have  arrested  the  trust  funds.  Whether 
he  could  have  followed  up  a  charge  against  Hughson  in  his  admini- 
strative character,  by  putting  him  in  jail,  may  be  a  nice  enough 
question ;  but  the  matter  determined  by  the  Court  was,  that  the 
reference  to  Cullen's  letter  imported  it  Dodily  into  the  instrument. 
This  letter  said  that  the  grantor  was  not  liable  personally ;  therefore 
there  was  no  liquid  debt,  unqualified  with  conoitions  and  ab^lutely 
due,  such  as  was  reauisite  to  found  summary  execution.  <'  Taking 
the  letter  and  the  oill  together  (said  Lord  Deas),  the  utmost  that 
can  be  said  is,  that  they  are  equally  binding  with  a  bond  in  the 
same  terms.  They  may  raise  the  presum})tion  that  a  bond  raises: 
they  do  not  raise  tne  presumption  that  a  bill  raises.  Before  we  can 
say  there  is  any  liability,  we  must  first  see  whether,  and  to  what 
extent,  there  are  funds  realised." 

Non-onerosity. — ^Every  bill  or  note  is  presumed  to  have  been 
granted  for  value,  whether  it  bears  to  have  been  so  or  not.  The 
words  commonly  added,  "  value  received,"  are  immaterial,  and  are 
"  only  inserted  (says  Ashhurst,  J.)  ex  majori  cantela,  in  order  that 
the  payee  may  be  able  to  recover  on  the  document  for  money  lent, 
or  money  had  and  received,  in  case  the  instrument  should  be  defec- 
tive in  other  respects  as  a  bill  of  exchange  "  (White  r.  Sedwick, 
1  Ross'  Cases,  C.  L.  120).  Although  it  is  the  general  rule  that  the 
presumption  of  value  can  only  be  overturned  by  the  writ  or  oath  of 
the  party  suing  on  the  bill,  there  are  cases  where  the  Court  has 
permitted  an  inquiry  into  the  whole  circumstances.  In  Campbell 
V.  Dryden,  12th  June  1827,  the  defence  was,  that  an  indorsee  (pur- 
suing the  acceptor  of  an  accommodation  bill)  was  not  an  onerous 
holder,  and  had  retired  the  bill  as  agent  for  the  party  accom- 
modated out  of  the  latter^s  funds.  The  Court  held  that,  in  the 
face  of  such  an  allegation,  the  circumstance  of  his  name  being  on 
the  back  of  the  document,  as  indorsee,  did  not  entitle  him  to 
insist  that  he  should  only  be  put  upon  his  writ  or  oath.     Advert- 
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ing  to  this  case  in  Hunter  v.  George's  Trustees,  2iih  May  1832, 
woen  the  hitter  was  in  the  House  of  Lords,  Lord  Wynford  said, 
^An  indorsee  who  has  obtained  a  bill  by  fraud  from  the  indorser,  or 
to  whom  it  has  been  indorsed,  by  collusion  with  the  indorser,  for 
the  purpose  of  cheating  creditors,  would  not  be  likely  to  confess 
that  he  was  not  a  bona  fide  holder,  or  to  iumish  written  evidence 
that  would  destroy  his  right  to  sue  on  the  bill  indorsed  upon.  The 
modem  cases  show  that  evidence  raising  a  suspicion  of  fraud  pre- 
Teats  the  application  of  the  rule,  and  lets  in  circumstantial  evidence 
to  prove  the  want  of  bona  fide  consideration  for  the  indorsement." 
la  other  words,  if  the  bill  is  impetrated  by  fraud,  it  is  not,  in  point 
of  fact,  that  which  it  purports  to  be,  the  bill  of  the  granter;  and 
therefore  the  loss  falls  upon  the  indorsee,  whether  onerous  or  no. 
For  the  like  reason,  the  use  of  force  annuls  the  instrument ;  and  a 
bill  so  obtained  is  ineffectual  even  in  the  hands  of  an  onerous  in- 
dorsee (1  Ross,  C.  L.  151).  An  example  of  the  application  of  the 
above  rule  is  Anderson  t?.  Lorimer,  2l8t  Nov.  1857,  20  D.  74,  where 
the  suspender  was  allowed  a  proof  pro  ut  de  jure^  that  the  bill  on 
which  he  was  charged  had  been  signed  blank,  on  the  understanding 
that  it  was  to  be  filled  up  for  a  sum  much  less  than  the  amount  it 
bore.  So,  where  the  partr  founding  on  the  bill  makes  statements 
on  record  inconsistent  with  its  onerosity,  the  general  rule  is  ex- 
cluded. Thus  a  char^r  stated  that  the  bill  was  granted  in  reference 
to  a  joint  adventure  ^  which  there  were  four  parties),  and  the  sus- 
penoer  accepted  it  {or  the  purpose  of  providing  the  necessary  outlay 
in  connection  with  the  transaction ;  and  that  his  sliare  of  the  loss 
was  less  than  the  amount  of  the  biU.  This  was  held  to  show  that 
it  was  an  accommodation  bill — the  amount  due  depending  on  an 
accounting  between  the  parties.  Process  was  therefore  sisted  to 
enable  the  charger  to  bring  an  accounting,  the  onus  of  proving  the 
joint  adventure  lying  on  him  (Blackwood  r.  Hay,  19th  Feb.  1858, 
:JOD.  631). 

By  consideration  is  meant  legal  consideration;  and,  therefore, 
the  &ct  of  a  bill  or  note  being  granted  for  a  gaming  or  other 
illegal  debt  is  a  good  defence  in  a  question  between  the  first  par- 
ties to  the  instrument.  In  Don  v.  Richardson,  16th  June  1858, 
20  D.  1138,  Sir  Wra.  Don  was  sued  as  the  acceptor  of  a  bill  for 
L.360,  drawn  in  London  by  one  Green.  It  was  pleaded  that  the 
bill  was  granted  for  payment  of  bets,  or  alleged  bets,  lost  by  the  sus- 
pender to  the  respondent,  or  to  him  and  others  for  whom  he  acted ; 
and  that,  therefore,  there  was  no  real  or  legal  value  given  for  it. 
The  bill  being  drawn  in  England,  the  opinion  of  Mr  Lush,  Q.  C, 
was  tak^i ;  and  he  makes  this  concise  statement  of  what  is  appre- 
hended to  be  as  good  Scotch  as  English  law.  "  1.  That  a  bill 
granted  without  value  is  not  void,  but  may  be  recovered  by  a  bona 
idi  onerous  holder.  2.  That  such  bill  cannot,  however,  be  reco- 
vered by  one  who  is  not  holder  for  value.    3.  That  a  hill  granted  for 
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a  gaming  debt  is  not  void,  but  may  be  recorered  fi*om  a  bona  fide 
onerous  holder;  by  which  expression  I  mean  a  person  who  has  giren 
value  for  the  bill  without  notice  that  it  teas  given  for  a  gaming  debt. 
4.  That  such  a  bill  cannot  be  recovered  by  one  who  is  not  an  oner- 
ous holder,  or  one  who  had  notice  and  knowledge  of  its  nature  and 
origin.  5.  That  a  debt  arising  out  of  bets  on  horse  races  is  a 
gaming  debt.  6.  That  a  bill  granted  for  a  bet  is  held  as  granted 
for  an  illegal  consideration,  and  is  good  in  the  hands  of  a  bona  fide 
indorsee  for  value/*  It  would  rather  appear  that  such  a  case  would 
be  an  exception  to  the  rule,  that  no  value  can  only  be  established 
by  the  holaer's  writ  or  oath.  Lord  Neaves  indicates  an  opinion  to 
tnat  effect,  that  the  suspender  would  be  entitled  to  a  proof  pro  ut 
dejurey  both  of  the  fact  of  the  gaming,  and  the  chareer^s  knowledge 
of  that  fact.  But  this  point  was  not  expressly  decided ;  the  Court 
finding  that  the  suspender's  statements  on  record  are  not  such  as  to 
entitle  him  to  a  proof  ^ro  ut  dejurey  but  without  prejudice  to  any 
proof  by  writ  or  oath. 

The  case  of  Frost,  June  16,  1858,  20  D.  1135,  shows  that  adop- 
tion is  a  good  answer  to  a  defence  of  forgery.  The  suspender  hav- 
ing got  an  issue  of  forgery,  the  charger  was  found  entitled  to  a 
counter  issue,  as  to  *^  whether  the  complainer,  the  said  James  Frost, 
after  a  demand  having  been  made  upon  him,  adopted  his  signature 
to  the  said  bill,  now  alleged  to  be  forged,  as  his,  and  held  himself 
out,  or  suffered  himself  to  be  held  out,  as  liable  in  the  contents  of 
the  same  as  co-acceptor.  Dickson  v.  Lee  Brothers,  May  18,  1858, 
20  D.  945,  shows  the  form  of  issue  taken  to  prove  that  a  promissory 
note  was  granted  in  order  to  carry  out  a  pactum  illieitum  between  a 
bankrupt  and  one  set  of  his  creditors,  who  ostensibly  agreeing,  along 
with  the  body  of  creditors,  to  a  composition  of  seven  shillings  in  the 
pound,  at  the  same  time  received  the  note  in  question,  under  a 
secret  and  collusive  agreement  that  they  should  obtain  a  further 
payment  of  three  shillings  a  pound. 

Indorsation, — ^It  is  a  common  error  among  mercantile  men,  that 
you  can  pass  a  document  by  simply  writing  your  name  on  the  back. 
Only  three  classes  of  mercantile  instruments  have  this  privilege — 
bills,  promissory  notes,  and  bills  of  lading.  In  the  case  of  bills  the 
privilege  has  been  the  creature  of  usage,  beginning  no  one  can  tell 
when ;  promissory  notes  acquired  the  quality  from  9ie  12  Geo.  III., 
c.  72,  sec.  86 ;  and  in  bills  of  lading  no  right  of  action  passed  by  in- 
dorsement (in  England  at  least)  till  the  Act  18  and  19  Vict.,  c.  3. 
Some  time  ago  the  attempt  was  made  to  introduce  a  new  kind  of  cir- 
culating media,  called  iron  scrip,  which  passed  from  hand  to  hand  like 
a  bank  note,  and  would  have  enabled  persons  to  gamble  and  specu- 
late with  no  other  stock  in  trade  than  a  teeming  imagination.  They 
were  in  this  form : — "  I  will  deliver  1000  tons  No.  1  pig  iron,  free 
on  board  here,  when  required,  after  10th  Sept.  next,  to  the  party 
lodging  his  document  with  me."'  The   right  of  the  holder  to  sue 
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on  this  document  was  contested  in  Dixon  v.  Borill,  Court  of 
Session,  Feb.  21,  1854,  House  of  Lords,  July  29,  1856  ;  and 
Dimmodi:  v.  Dizon,  1857 ;  and  their  invalidity  was  conclusively 
establi^ed.  The  only  way  of  validly  transferring  a  right,  under 
any  instrument  other  than  a  bill,  a  promissory  note,  or  bill  of  lad- 
iog,  is  by  assignation. 

The  question,  what  passes  by  indorsation  t  was  again  raised  ii^ 
Barstow  v.  Inglis  and  Hay,  with  reference  to  a  bank  cfeposit  receipt. 
The  receipt  was  in  the  usual  terms : — '^  Keceived  by  the  Umon 
Bank  of  Scotland,  to  the  credit  of  a  deposit  account  in  name  of 
William  Maltman,^'  etc.  On  the  back  of  this  Maltman  indorsed, 
'^Fay  Mr  William  Inglis  or  order," — ^intending,  it  was  said,  the  sum 
to  be  lifted  and  given  to  a  sister.  Maltman  died  in  March ;  and  in 
May  Inglis  went  to  the  bank  and  got  the  money.  Here  two  questions 
arose :  either  this  was  a  valid  indorsation,  sufficient  to  transfer  the 
contents  of  the  document ;  or,  it  was  a  mandate  to  the  bank  to  pay 
Inglis.  The  Com*t  decided  that  a  deposit  receipt  is  not  indorsaole, 
and  that  the  writing  on  the  back  was  a  mandate  to  pay,  which  fell 
by  the  death  of  the  mandant;  consequently,  Inglis  was  obliged  to 
refund.  Lord  Ardmillan,  who  heard  the  case  both  as  Ordinary  and 
when  sitting  temporarily  in  the  Inner  House,  in  a  remarkably  able 
judgment,  put  the  invalidity  of  the  indorsation  as  a  transference  of 
the  pioperty  of  the  money  in  the  clearest  possible  light.  ^^  A  de- 
posit receipt,"  he  says,  ^'  is  transferable  by  indorsation,  to  the  effect 
of  enabling  the  indorsee  to  draw,  and  of  entitling  the  bank  to  pay 
the  amount ;  but  this  is  quite  consistent  with  the  total  absence  oi  all 
right  of  property  therein.''  The  indorsee  may  be  a  mere  servant ; 
possession  of  the  document,  it  has  been  decided,  creates  no  presump- 
tion that  he  is  anything  else ; — ^and  thus  is  wanting  one  of  the  lead- 
ing qualities  of  a  ne^tiable  instrument ;  the  presumption,  namely, 
that  the  holder  or  mdorsee  is  a  holder  for  value.  If  the  privilege 
of  negotiability  is  to  be  extended  beyond  bills  and  pronussory  notes, 
it  plamly  can  only  be  effected  by  special  statute. 
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Oh  a  former  occasion  we  endeavoured  to^  ascertain  what  answer  the 
law  of  England  gaye  to  this  question ;  and  we  shall  now  follow  up 
the  inquiry  by  an  examination  of  the  Scotch  cases  on  the  subject. 
The  doctrine  of  the  institutional  writers  and  the  older  cases  are, 
perhaps,  to  be  received  now  with  some  hesitation,  for  the  later  cases 
show  a  growing  disposition  to  discriminate  between  words  -of  mere 
abuse  and  an  actual  wrong. 

However,  to  begin  at  me  beginning,  we  find  Sir  George  Mac- 
kenzie gives  us  no  more  precise  mformation  than  that  ^'  unwarrant' 
ahU  expre$8i(m8j  as  to  call  a  man  a  cheat,"  are  actionable  (Treatise 
on  Criminal  Law^Part  i.,  tit.  xxx.,  sec.  2).     Bankton's  definition  is 
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foller,  but  not  more  precise.  ^*  A  verbal  injury  is  where  words  are 
flpoken  to,  or  concerning  one,  whereby  he  is  defamed,  whether  they 
anect  his  life,  liberty,  estate,  reputation,  trade  or  profesrion,  or 
charge  him  with  a  feul  disease,  whereby  his  character  is  blemished'^ 
(Institute,  Bk.  i.,  tit.  x.,  sec.  24).  According  to  Erskine,  "contu- 
melious words,  which  tend  to  vilify  character,  or  render  it  little  or 
contemptible,"  are  actionable  (Institute  iv.  4,  80).  These  defini- 
tions, it  will  be  seen,  include  several  classes  of  words.  For,  firatly, 
thef  include  all  imputations  of  criminal,  dishonourable,  or  immoiul 
conduct,  whether  tne  imputart;ions  be  general,  or  apply  to  any  spe- 
cific instance ;  and,  secondly,  they  include  every  reproachfiil  or  con- 
temptuous word  which  can  injure  the  feelings  or  expose  to  ridicule; 
— and  they  have  been  always  thus  interpreted  in  practice.  Hence 
there  are  m  Scotland  two  recognised  grounds  on  which  damagee 
may  be  awarded — injuiy  to  reputation^  and  injury  to  feelings.  The 
latter  is  the  only  intelligible  CTOund  on  which  damages  are  here 
awarded — contrary  to  the  English  practice — ^where  the  words  have 
■not  been  published  to  third  parties  (Brown  v.  Wason,  22dMar. 
1838,  M^Farlane  Reports,  p.  38 ;  Bryson  v.Inglis,  16th  Jan.  1844, 
6  D.  p.  368). 

It  is  unnecessary  to  give  any  illustrations  of  the  working  of  these 
principles,  so  far  as  imputations  affecting  honesty  are  concerned. 
fiVen  when  expressed  in  general  terms,  and  when  not  amounting  to 
charge  of  crime,  they  are  actionable  (Scott  v,  Doherty,  4th  Aug. 
1848,  6  D.  p.  5).  Thus,  to  say  a  man  is  a  dieat  (Miller  r. 
Mackay,  26th  Nov.  1811,  16  F.  C,  p.  860),  or  a  vagabond 
(Brown  r.  Jameson,  22d  Nov.  1810,  Hume,  p.  640),  or  a  scoundrel 
(Christian  v.  Kennedy,  6th  July  1818,  1  Mur.  428),  is  actionable. 
Again,  imputations  upon  chastity  are  actionable  in  a  similar  manner 
(M<Culloch  V.  Little,  17th  Dec.  1850,  13  D.  p.  334).  Imputa- 
tions upon  professional  skill  are  likewise  actionable  (Alexander 
V.  McDonald,  16th    July    1826,  4  Mur.  p.  94).     One  case  is  re- 

[)orted,  in  which  an  action  of  this  kind  was  sustained  in  almost 
udicrous  circumstances ;  the  charge  being,  that  the  defenders  had 
called  the  pursuer  a  doctor  instead  of  a  physician  (Memis  v.  Jop, 
12th  July  1776,  M.  App.,  voce  Delinauency,  No.  2).  As  an  illus- 
tration that  it  is  not  necessary  that  the  words  should  inmute  any 
moral  stain,  maybe  cited  the  case  of  Sheriff  r.  Wilson,  1  Mar.  1855, 
17  D.  528.  This  is  one  of  the  few  recent  examples  of  a  discussion 
upon  the  relevancy  in  actions  for  defamation.  The  defender  had  re- 
peatedly published  in  his  newspaper,  articles  ridiculing  the  personal 
appearance,  manners,  and  habits  of  the  pursuer,  making  imputa- 
tions rather  of  an  offensive  than  defamatory  nature.  The  defender 
argued  that  the  words  were  not  actionable,  as  there  was  no  imputa- 
tion upon  honeatv  or  morality.  The  Court  unanimously  rejielled 
the  objections.  l*o  say  that  "  a  person  in  the  constant  practice  of 
indulging  to  excess  in  ardent  spirits,"  is  actionable  (Aird  v,  Ken- 
nedy, 22d  Feb.  1851,  13  D.  775).     A  case  is  reported,  in  which  the 
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Gomt  lield  that  it  was  actiona1>Ie  **  to  represent  the  pursuer^s  con- 
duct  as  a  missioiiarY  as  indecorons  and  onseemly  "  (Davis  v.  Miller, 
fth  July  1855,  17  D.  1050). 

The  Kmitations  of  the  general  prmciple  which  are  recognised  itt 
the  law  of  Scotland,  are  founded  npon  two  grounds.  The  fint  is, 
that  where  words  of  general  abuse  are  used  without  premeditation, 
in  vident  passion  or  in  drunkenness,  and  are  retractedi  by  the  party 
usbg  them  on  his  return  to  his  senses,  th^  form  the  sulnect-matt^, 
Dot  for  an  action  of  damages,  but  (or  a  pohce  complaint  for  a  breach 
of  the  peace.  This  principle  cannot,  nowever,  be  said  to  be  very 
finidy  established,  but  it  has  a  good  basds  of  common  sense  to  rest 
upon.  No  damage  is,  in  point  of  &ct,  inflicted  by  words  so  used ; 
and  as  to  the  injury  to  the  feelings,  every  sensible  man  ought  to  be 
satisfied  with  an  apoloOT.  The  principal  cases  in  which  it  was  re- 
cognised will  be  found  m  Hume's  Decisions.  In  Shand  v.  Finnie, 
lOth  Feb.  1802,  p.  612,  the  Court  were  of  opinion  that  the  offence 
imputed  was  **  of  the  nature  of  a  disorder,  or  breach  of  the  peace, 
ratiier  than  act  of  slander,"  ^'  and  that  the  proper  course  would 
have  been  to  complain  to  the  magistrates,  concluding  for  a  petty 
fine."  Ia  another  action,  M^Crae  v.  Stevenson,  15th  Nov.  1806, 
Hume,  p.  631 ,  ^  It  was  thought,"  the  reporter  says,  ^^  that,  properly 
SBeddng,  this  was  not  a  case  of  slander  or  defamation  on  which  a 
oaim  could  lie  for  damages  at  the  suit  (^  the  private  party.  It  was 
rather  a  case  of  abusive  words,  tending  to  a  breacn  of  the  peace^ 
and  cognssable^  perhs^  on  a  complaint  at  the  flscal's  instance  for  a 
fine."  The  doctrine  is  fiurther  supported  in  Bankton,  Book  i.,  tit 
z.,  sec.  25,  and  Erskine's  Institute,  Book  i.,  tit  iv.,  sec  80.  We  should 
be  sornr  if  such  a  wholesome  doctrine  as  this  were  not  still  the  law 
of  Scotland.^ 

J'he  second  principle  which  limits  the  general  rule,  is  the  well- 
known  one,  de  minimis  non  curat  prcstor.  Where  the  injury  com- 
plained of  is  very  trifling,  the  Court  will  dismiss  the  action.  A 
trifling  verbal  injury  is  probably  about  as  difficult  to  define  as  a 
trifling  assault.  The  strength  which  language  must  have  to  make 
it  actionable,  and  the  force  which  a  blow  must  have  to  make  it  cri- 
nunal,  are  matters  of  degree ;  yet,  no  one  disputes  that  to  fillip  a 
man's  ear  does  not  make  a  criminal  assault,  and  that  to  call  a  man 
s  goose  does  not  give  a  good  ground  of  action.  It  is  left,  necessa- 
nlj,  to  the  discretion  of  the  Court  to  determine  whether  an  imputa- 
tion be  sufficiently  serious  to  warrant  being  sent  to  a  jury,  or  too 
frirolous  to  merit  further  notice.  An  illustration  of  tne  mode  in 
which  this  discretion  is  exercised  is  afforded  by  the  case  of  Friend 
p.  Skelton,  2d  March  1855,  27  Juiist  234,  where  the  Lord-Presi- 
dent remarked :  ^^  To  say  that  a  person  has  been  drunk  once,  is  not 
necessarily  actionable.    It  depends  on  the  circumstances  averred. 

^  Od  this  point  reference  may  also  be  made  to  the  cases  of  Ewart  v.  Mason, 
SthXIarch  1806,  Hame,  p.  633;  M'Guffie  v.  M*Done11,  16th  Feb.  1809»  Hume, 
^38  ;  and  to  other  cases  there  reported. 
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For  example,  to  say  that  a  cler^^nan  waa  drank  in  the  pulpit — to 
take  an  extreme  case — is  so.  Here,  however,  it  is  a  habit  oi  being 
drank,  which  is  said  to  have  been  imputed  to  the  pursuer,  which  is 
a  relevant  statement.''  As  a  deduction  fix)m  the  principle  under 
consideration,  it  would  follow,  that  where  parties  have  mutually  dd- 
famed  each  other,  and  the  expressions  used  on  each  side  have  pretty 
much  the  same  character,  the  Court  cannot  be  called  on  to  settle  to 
whom  some  small  balance  of  damages  may  be  due.  In  this  case, 
the  relevancy  would  not  be  affected  by  the  doctrine  which  has  been 
recently  established,  that  an  issue  of  compenmtio  injuriarum  cannot 
be  ^rHiitH  .  to  a  defender  in  the  pursuer^s  action  (Tullis  v»  Crich- 
ton,  8th  March  1850,  12  D.  867).  It  would  be  competent  for  the 
Court  to  look  at  the  defender's  counter  action  as  well  as  to  the  pur- 
suer^s  action,  and  to  dismiss  both,  where  it  waa  admitted  on  both 
records,  that  mutual  defamation  to  about  the  same  extent  had 
taken  place  (Cusine  v.  Begbie^  10th  Dec.  1803,  Hume  622). 

From  this  outline  of  the  law  of  actionable  words,  as  administered 
by  the  Court  of  Session,  it  will  be  observed  that  the  law  is  entirely 
consuetudinary.  We  have  not  been  able  to  refer  to  any  statute. 
Further,  the  law  is  entirely  Scotch.  It  is  a  branch  which,  singular 
to  say,  has  never,  to  any  considerable  extent,  experienced  the  cor- 
rective influence  of  the  House  of  Lords ;  but  probably  the  first  case 
that  is  carried  thither  will  result  in  a  wholesome  restriction  of  our 
existing  notions  regarding  what  constitutes  libellous  matter.  Cer- 
tainlv  mere  words  of  abuse  ought  not,  in  any  well  regulated  com- 
mumfy,  to  form  a  ground  of  action,  luiless  the  pursuer  is  in  a  posi- 
tion to  instruct  substantial  damage. 
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THE  MONTH. 

715^  Coming  Session  of  Parliament — Adjustment  of  Issues — ITie 
Western  Bank  Cases — Juries  in  Civil  Causes — Offences  against 
the  Registration  Act, 

The  year  opens  without  a  sinde  topic  of  legal  interest,  present  or 
prospecdve.  The  meeting  of  Parliament  approaches,  and  the  Ques- 
tion is  heing  put,  What  does  the  Lord- Advocate  propose  f  Will  he 
attempt  to  emulate  his  distinguished  predecessor,  or,  on  the  part 
of  the  Grovemment,  rest  content  with  his  borrowed  lustre  f  But 
an  inquiry  preliminary  to  all  others  is,  How  can  he  superintend 
Scotch  legislation  without  a  seat?  Scotch  law  is  so  impenectly  re- 
presented in  the  House  of  Commons,  that  the  absence  of  both  the 
Lord-Advocate  and  the  Solicitor-General  will  be  a  serious  incon- 
renience.  The  Dean  of  Faculty  has  now  ^ot  other  things  to  attend 
to,  and  Mr  Donlop  is  too  independent  to  be  much  depended  upon. 
We  hope,  therefore,  some  arrangement  is  in  progress  for  enauiing 
one  or  other,  or  both  of  the  chief  law-officers  of  the  Crown,  to  get 
into  the  House  of  Conunons,  if  this  is  not  deemed  inconsistent  with 
the  existing  aspect  of  political  afiairs. 

Meantime,  it  has  been  officially  announced  that  a  bill  has  been 
prepared  for  bringing  subjects  held  burgage  under  the  Lands  Titles 
Act  This  measure,  as  it  originally  stood,  made  no  exception  in 
favour  of  burgage  tenure ;  but  it  was  found  necessary  to  deal  with 
this  dass  of  nghts  separately.  That  they  should  now  be  placed  on 
the  same  fi>oting  as  other  real  property,  is  a  necessary  result  of  the 
satisfaction  with  which  the  Inghs  Act  has  been  eveiywhere  re- 
ceived. The  only  difficulty  wiU  be  the  compensation  due  to  the 
Town  Clerks  of  Royal  Burghs.  The  Lord- Advocate  is  also  com* 
mitted  to  an  extension  of  the  Small  Debt  form  of  process  in  the 
Sheriff  Courts.  With  a  cheap  form  of  appeal  to  either  the  Cir- 
cuit Court  or  'the  Court  of  Session  on  matters  of  law,  and  tlie 
free  use  of  professional  aid,  there  can  be  no  possible  objection  to 
an  enlar^ment  of  the  sphere  of  this  most  useful  tribunal.  In 
point  of  fact,  whether  the  extension  is  made  or  no,  a  provision  for 
some  kind  of  appeal  has  become  absolutely  indispensable.  Another 
useful  reform  is  in  contemplation.  Recently,  we  pointed  out  a  mis- 
take in  the  Valuation  Act  which  gives  a  right  or  appeal  firom  the 
Assessor  to  the  Lord  Ordinary,  witnout  saying  when,  where,  or  how. 
The  statute  is  silent  as  to  the  mode  in  which  the  &cts  shall  be  as- 
certained, or  the  grounds  on  which  review  is  competent.  During 
the  past  year  the  cases  laid  before  the  Lord  Ordinary  presented 
several  most  delicate  questions  of  law ;  and  considerable  difficulty 
was  felt  in  the  absence  of  all  statutory  direction  as  to  the  mode  of 
procedure.  It  is  understood  that  the  attention  of  Parliament  will, 
during  the  coming  session,  be  directed  to  the  matter. 

No  one  who  is  in  the  habit  of  attending  either  division  of  the 
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Inner  House,  can  fail  to  be  stnaick  wkh  the  vexatious  manner  in 
which  valuable  public  time  is  wasted  in  the  adjustment  of  issues. 
This  is  no  doubt  a  most  important  step  in  a  cause ;  but  there  is  no 
reason  why  four  judges,  for  an  entire  forenoon,  should  be  engaged 
in  settling  the  point  in  dispute  between  parties,  or  in  seeing  bow 
iar  it  is  covered  by  the  record.  There  is  an  uizfortunate  detect  in 
the  Act  of  1850  on  this  point.  After  providing  for  the  lodgment 
of  the  issues  proposed,  and  the  enrolment  of  the  case  before  the  Lord 
Ordinary,  sec.  38  goes  on  to  enact — ^^  If  such  issue  or  issues  be  not 
adjusted  and  settled  with  tJie  consent  of  parties  at  the  meeting  or  en- 
rolment as  fixed,  or  at  a  second  such  meeting  or  enrolment  for  the 
same  purpose,  if  such  second  meeting  or  enrolment  shaU  be  ap- 
pointed by  the  Lord  Ordinary,  the  Lora  Ordinary  shall  immediately 
report  the  matter  to  the  Inner  House,  by  whom  such  issue  or  issues 
shall,  upon  such  report,  be  immediately  adjusted  and  settled."  Par- 
ties seem  now  to  make  it  a  point  of  differing  in  every  case;  and  the 
consequence  is,  the  Lord  Ordinaiy  becomes  immediately  powerless 
in  the  matter.  He  can  do  nothing  save  of  consent.  In  tnis  manner, 
a  lai^e  amount  of  what  is  propeny  Outer  House  work  is  thrown  on 
the  £kner  House,  to  the  great  obstruction  of  the  general  business. 
The  extent  to  which  the  evil  has  grown,  is  shown  by  the  fatit  that, 
notwithstanding  a  protracted  sitting  eveiy  day  since  the  Court  met, 
a  comparatively  faint  impression  has  this  year  been  made  on  the 
accumulated  arrears. 

The  Western  Bank  is  a  cheerless  Christmas  topic ;  but  the  in- 
terests involved  are  so  vast,  and  the  questions  mooted  so  important 
to  the  law,  that  we  may,  perhaps,  be  pardoned  for  here  adverting  to 
the  present  posture  of  the  litigation.     There  are  actions  against  the 
Directors  at  the  instance  of  different  classes  of  shareholders ;  and 
another  has  been  raised  at  the  instance  of  the  liquidators.     These 
o£Scers  have  also  availed  themselves  of  the  powers  contained  in  the 
recent  Joint  Stock  Companies  Acts,  to  apply  to  the  Court  by  peti- 
tion for  decree  against  tae  shareholders  whom  they  may  certify^  to 
be  in  arrear  of  calls.     The  Act  says  that  the  Court  may  grant  the 
decree  if  it  shall  appear  to  them  to  ^^  be  just  and  beneficial ;"  and 
the  proceeding  being  ea  parte^  some  difficulty  was  felt  as  to  how, 
judicially,  they  could  form  an  opinion  on  the  subject.     The  terms 
of  the  enactment  were,  however,  too  sweeping  to  be  got  over,  and 
decree  issued  accoixlingly.      It  is  now  competent  for  any  of  the 
shareholders  to  avail  himself  of  his  remedy — which  is  suspension, 
with  or  without  caution  or  consignation,  according  as  the  circum- 
stances may  seem  to  justify.     Already  a  suspension  is  in  dependance, 
awaiting  the  judgment  of  the  Lord  Ordinary,  in  which  ne  will  be 
called  on  to  settle  the  point  determined  by  the  English  Courts  of 
Equity,  in  Brockwell's  case,  Ayre's  case,  and  Duranty's  case.    The 
suspender,  a  Mr  Inglis,  residing  at  Brunstane  Mill,  near  Mussel- 
burgh, purchased,  on  the  15th  October  1857  (only  a  month  before 
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the  Bank  stopped),  from  Mr  Wm.  Colvin,  Glasgow,  20  shares,  at 
the  price  of  !L.74,  123.  6d. ;  and  the  following  day  obtained  the  same 
namber  from  Mr  C.  K.  Dunlop,  at  the  price  of  L.71.  The  pur- 
chase is  alleged  to  have  been  made  on  the  faith  of  the  reports  of  the 
Directors  for  1856  and  1857,  recommending,  on  both  occasions 
(notwithstanding  the  known  insolvency  of  the  concern),  that  9  per 
cent,  should  be  divided,  and  a  large  balance  of  profits  carried  to  rest 
and  guaranteed  fund.  The  case  is  rested  (1)  on  the  ipso  facto  dis- 
solution of  the  company  under  the  35th  Article  of  their  contract, 
in  conseouence  of  the  loss  of  more  than  one-fourth  of  the  capital 

£'or  to  tne  date  of  the  purchase ;  and  (2)  in  respect  of  the  false  and 
udulent  statements  and  representations  of  the  Directors  in  their 
reports;  and  the  false  and  fraudulent  declaration  of  dividends— 
which  were  approved  of  and  adopted  by  the  shareholders — the  sus- 
pender pleads  that  he  is  not  liable  in  the  payment  of  calls.  The 
first  ground — that  the  Company,  at  the  date  of  the  transaction,  was 
not  a  living,  but  a  defunct,  corporation,  of  which  there  were  no 
kkoger  any  shares  to  transfer,  or  that  could  be  transferred — seems 
to  be  settled  by  the  case  of  Allan  v.  Wright,  7th  June  1853,  15  D. 
727.  There,  in  a  question  between  a  purchaser  and  seller  of  shares 
in  the  Glasgow  Commercial  Exchange  Company, — considerable 
reliance  was  placed  on  a  provision  in  the  contract,  that  "  if  it  shall 
at  any  time  be  found  tnat,  on  balancing  the  Company's  books, 
losses  were  sustained"  to  a  given  amount,  ^^such  losses  shall,  ipso 
focto,  dissolve  and  put  an  end  to  the  Company ;"  and,  therefore,  it 
was  maintained,  that  there  could  be  no  legal  validity  in  the  transfer 
of  the  shares.  But  the  Court  negatived  this  position.  "Every  part- 
ner," says  Lord  Fnllerton,  "  is  entitled  to  sell  shares,  and  deal  as  if 
the  company  is  existing,  until  he  is  made  aware  that  it  is  dissolved ; 
and,  on  the  other  hand,  every  person  dealing  with  a  partner,  is 
boond  to  satisfy  himself  and  look  to  the  chances,  before  he  enters 
into  the  transaction."  In  other  words,  the  bona  fides  of  the  parties 
gave  validity  to  the  sale.  The  case,  however,  would  have  had  ob- 
viously a  different  result,  if  an  innocent  member  of  the  public  had 
been  dealing  with  Directors,  cognizant,  or  who  ought  to  have  been 
coOTiizant,  of  the  real  state  of  the  facts. 

The  second  ground  of  action  is  the  more  feasible  one,  that  the 
sale  is  tainted  with  fraud,  not  on  the  part  of  the  shareholders,  but 
by  those  intrusted  with  the  fuU  management — that  the  fraud  of  the 
agent  binds  the  principal — that  the  Directors  or  the  company  could 
not,  therefore,  have  sued  for  calls ;  and  if  so,  no  more  can  the  liqui- 
dators who  have  come  in  their  room.  The  answer  is,  that  it  was  not 
a  transaction  with  the  company,  or  one  for  the  benefit  of  the  company, 
or  one  to  which  they  were  a  party  in  any  way.  No  contract  is  void 
by  reason  of  the  fraud  of  a  third  person,  where  the  parties  to 
it  are  blameless,  and  therefore  the  ground  of  action  set  forth  is  no 
answer  to  a  claim  by  the  liquidators,  acting,  not  for  the  company, 
bat  for  the  company's  creditors.     This  is  the  distinction  between  tibe 
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present  case  and  the  cases  of  A3rre  and  Brockwell.  An  appeal 
having  been  taken  in  the  fomer,  the  principle  of  both  it  and  Brock- 
well  is  now  under  review  of  the  Loros  Justices.  If,  however,  it  is 
upheld  as  sound  law,  it  settles  for  ever  the  very  equitable  rule,  that 
where  a  man  buys  stock  from  a  company,  or  the  Directors  of  the 
company,  on  the  faith  of  the  Directors'  reports,  he  is  entitled  to  be 
exempted  from  all  liability,  on  proof  that  the  statements  therein  were 
false  and  fraudulent  But  this  is  a  totally  different  case  from  a 
transaction  in  the  ordinary  intercourse  of  the  Stock  Exchange,  be- 
tween one  member  of  the  public  and  another,  no  wiser.  The  reader 
will  see  the  distinction  very  clearly  drawn  by  the  Master  of  the  Rolls 
in  Duranty^s  case,  which  is  given  in  this  month's  Digest  of  En^ish 
Cases.  MI  Duranty  bought  his  shares  from  another  shareholder,  in 
October  1857,  upon  the  faith,  he  said,  of  reports  issued  in  July  pre- 
vious, now  since  found  to  be  untrue.  The  Master  of  the  Rolls  said, 
that  the  important  question  was,  whether  the  false  representation 
was  made  by  one  of  the  parties  to  the  contract,  or  by  a  third  person 
who  induced  one  of  them  to  enter  into  it.  If  one  of  the  parties  to 
the  contract  made  the  false  representation,  the  contract  was  void, 
and  the  parties  would  be  remitted  to  their  original  position ;  but  if  a 
third  person,  by  misrepresentation,  induced  one  party  to  enter  into 
a  contract,  and  the  other  party  to  the  contract  was  not  privy  to  such 
misrepresentation,  but  entered  into  the  contract  fairly,  the  contract 
could  not  be  impeached ;  but  the  person  making  the  misrepresenta- 
tion would  be  liable  to  an  action  for  damages  by  the  party  who  had 
been  deceived  by  it.     Mr  Duranty  must,  theremre,  bear  the  conse- 

Juences ;  but  it  Scott  v.  Dixon  should  be  upheld  in  the  Queen's 
^ench,  he  could  pursue  his  remedy  by  action  against  the  individual 
Directors  for  the  false  representations  by  which  he  was  induced  to 
buy  shares.  Accordingly,  the  name  of  Mr  Duranty  was  retained  on 
the  list  of  contributors.  With  no  wish  to  prejudge  the  question  in 
this  country,  it  is  impossible  to  refrain  from  saying,  that  the  above  is 
obviously  the  only  sound  view  of  the  question  which  can  be  adopted. 

It  is  a  relief  to  turn  from  this  vexed  question  to  the  amusing  ex- 
travagances- which  certain  English  juries  have  recently  manifested. 
These  have  had  the  effect  of  bringing  the  boasted  institution  into 
complete  contempt.  Our  views  on  the  subject  of  jury  trial  in 
civil  causes  have  been  too  frequently  stated  to  need  repetition.  The 
introduction  bodily  into  this  country  of  the  whole  jury  system  of 
England,  with  its  rules  and  other  technicalities ;  its  requiring  the 
jury  to  be  starved  into  agreement,  and  other  absurdities,  was  one  of 
the  greatest  misfortunes  which  Scotch  law  ever  suffered.  If  people 
will  have  the  decision  of  twelve  ignorant  men,  instead  of  the  deter- 
mination of  a  practised  lawyer,  accustomed  to  hold  the  balance  be- 
tween right  and  wrong,  truth  and  error,  some  modification  should 
have  been  imade  in  the  system,  such  as  was  partially  effected  by 
the  Dunlop  Act.     The  English  public  are  now  beginning  to  feel 
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the  ol^ectioiis  to  which  the  tribunal  is  open.  In  several  recent  cases, 
so  senous  has  been  the  miscarriage  of  justice,  that  a  Parhamentaiy 
inquiry  into  the  whole  subject  is  spoken  of.  In  matrimonial  causes, 
the  principles  so  luminously  stated  by  Lord  Stowell,  are  set  at  de- 
fiance. In  one  case  (Keats  v.  Keats),  we  read,  with  some  amuse- 
ment, that  a  juror  positively  declines  to  accept  Sir  C.  CresswelFs 
definition  of  condonation,  till  he  is  curtly  told  by  the  judge,  that  it 
is  none  of  his  business  to  meddle  with  matters  which  be  does  not 
understand — that  the  judge  is  judge  of  the  law— the  juror,  of  the 
facts.  In  a  patent  case  at  Liverpool,  they  are  told  to  say,  1st, 
Whether  a  certain  process  was  new ;  and  2d,  Whether  there  was 
aoy  novelty  in  its  application.  They  found  generally  for  the  plain- 
tiiis,  when  it  was  accidentally  discovered,  that  they  had  not  under- 
stood Lord  Campbell's  directions,  and  they  ultimately  found  for  the 
defendants.  In  another  case — an  action  on  the  ground  of  deceit — 
it  was  ruled  by  the  judge,  that  connivance,  on  the  part  of  the  defend- 
ant, with  a  certain  party  guilty  of  fraud,  made  him  an  accomplice. 
They  reply,  they  can't  believe  that  he  was  guilty  of  fraud ;  but  the 
terror  of  beong  locked  up  all  night,  without  fire  or  refreshment,  soon 
resulted  in  a  verdict,  utterly  inconsistent  with  their  former  belief  in 
the  defendant's  innocence — their  judgment  was  for  the  plaintiff, 
damages  L.300.  These  absurdities  were  culminated  in  the  Queen's 
Bench,  with  the  following  amusing  scene.  An  action  was  brought 
by  a  commercial  traveller  against  the  Great  Northern  Railway, 
to  recover  oom})ensation  for  injuries  sustained  by  reason  of  the  train, 
in  which  he  was  a  traveller,  running  into  another,  in  consequence  of 
the  river  Trent,  during  an  unprecedented  flood,  having  overflowed 
its  banks,  and  swept  away  the  loundations  of  the  line.  Lord  Camp- 
bell told  the  jury,  of  course,  to  find  a  verdict  for  the  defendants,  if 
they  thought  the  flood  was  unforeseen  and  unparalleled  in  the  neigh- 
bourhood, that  there  was  nothing  to  indicate  danger,  and  that  the 
train  was  not  proceeding  at  excessive  speed.  K,  however,  they  were 
of  opinion  that  there  was  negligence  on  the  part  of  the  company, 
they  would  find  a  verdict  for  the  plaintiff,  with  adequate,  but  mo- 
derate, damages.  The  jury,  after  being  absent  more  than  two  hours, 
returned  into  court,  when  the  foreman  said  they  had  agreed  to  a 
verdict  for  the  plaintiff — ^Damages  one  farthing.  The  preposterous 
absurdity  of  this  decision  is  too  manifest.  The  plaintiff  was  obvi- 
ously either  entitled  to  substantial  damages,  or  to  nothing  at  all. 
The  Chief  Justice  refused  to  receive  their  verdict :  they  returned, 
after  a  space,  with  the  same  finding.  Again  they  are  remitted  to 
their  chamber,  but  with  no  better  result :  on  their  return  the  follow- 
ing colloquy  ensues : — 

Lord  Campbell. — Well,  ^^entlemen,  have  you  agreed  on  jour  verdict  ? 

The  Foreman. — My  Lord,  tbere  is  no  chance  of  our  coming  to  an  agreement. 

Lord  Campbell. — 1  can  only  order  you  to  return  to  your  chamber  and  deli- 
berate again  upon  your  v^ict.  That  is  what  the  law  requires,  and  what  it  is 
fflj  duty  to  enforce. 

The  Foreman. — That  is  all  we  can  say. 
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A  Jttiyman. — ^We  have  been  over  it  so  often  that  there  is  no  chance  of  oar 
agreeing. 

Lord  Campbell. — The  law  is  binding  on  me  and  you,  although  not  to  force 
jour  consciences.     You  must  return,  and  be  locked  up  until  you  agree. 

A  Juryman. — We  have  agreed. 

Lord  Campbell. — You  have  agreed  in  a  yerdict  which  I  must  say  is  contrary 
to  law,  to  justice,  and  to  common  sense.  I  am  astonished  at  it.  No  judge  ever 
sat  upon  the  bench  with  a  greater  respect  for  juries  than  I  have ;  and  the  more 
I  have  assisted  in  the  administration  of  justice  in  conjunction  with  juries,  ^the 
more  I  have  admired  the  admirable  tribunal  which  they  formed.  It  does  sur- 
prise me,  to  find  that  gentlemen  of  your  intelligence  will  now,  after  being  told 
that  your  yerdict  cannot  be  received,  and  is  a  verdict  contrary  to  law,  justice, 
and  common  sense,  persist  in  a  verdict  for  the  plaintiff;  giving  it  as  your  opinion 
that  there  was  negligence  on  the  part  of  the  company,  whereby  the  plaintiff  suf- 
fered such  severe  injuries  as  were  described  in  the  evidence,  and  yet  cutting  him 
off  with  a  farthing.     That  is  not  creditable.     You  will  return  to  your  chamber. 

A  Juryman. — Does  your  Lordship  refuse  to  receive  the  verdict? 

Lord  Campbell. — I  do  refuse  to  receive  it,  as  the  law  requires  me.  YouVnust 
return  to  your  chamber  and  reconsider  your  verdict. 

The  jury  then  withdrew. 

Thejurj  were  according! j  locked  up  all  night;  and  next  morn- 
ing, when  they  were  brought  into  court,  the  miserable  wretches, 
without  food  or  rest  for  four-and-twenty  hours,  presented,  as  may  be 
supposed,  a  woful  picture. 

The  names  of  the  jury  having  been  called  over. 

Lord  Campbell,  addressing  them,  said — Gentlemen,  are  you  all  agreed  on 
your  verdict? 

The  Foreman. — We  are  not.     We  have  not  come  to  any  agreement. 

Lord  Campbell. — Well,  if  you  tell  me  that  is  a  reasonable  answer,  and  one 
which  the  law  contemplates,  I  will  sanction  it ;  but  I  must  repeat,  that  the  answer 
you  first  gave  yesterday,  when  you  were  asked  if  you  were  agreed  upon  your 
verdict,  that  you  found  for  the  nlaintiff  one  farthing  damages,  was  not  a  reason- 
able answer,  and  one  which  the  law  sanctions,  fur  tlus  reason,  because  it  was  quite 
clear  you  had  not  agreed.  And  I  must  use  the  freedom  to  say  it  is  quite  clear 
you  had  not  then  agreed  that  the  plaintiff's  sufferings  arose  from  the  defendants' 
negligence,  or  it  would  have  been  impossible  for  vou  not  to  have  given  him  more 
than  a  furthing  damages,  for  he  was  a  respectable  man.  He  had  suffered  se- 
verely, and  had  done  nothing  to  disentitle  himself  to  damages,  and  to  which  by  law 
he  is  entitled  to  for  what  he  has  endured.  It  was  quite  clear  your  verdict  was 
contradictory  on  its  face,  and  was  not  really  what  you  intended.  It  was  my 
duty  last  night  to  say  I  could  not  receive  it,  and  it  now  turns  out  you  were 
not  then  agreed,  and  that  being  the  case  now,  I  will  discharge  you  from  further 
attendance. 

Several  Jurymen. — Thank  you,  my  Lord. 

Lord  Campbell. — The  law  contemplates  that  juries  might  not  agree,  but  the 
period  at  which  they  shall  be  discharged  depends  upon  the  judge's  discretion. 
When  there  appears  to  be  danger  to  life  or  health  from  longer  confinement,  or 
there  is  no  reasonable  prospect  of  their  agreeing,  the  judge  in  his  discretion  will 
release  them  from  further  attendance.  At  assizes,  according  to  the  traditional 
law  upon  the  subject,  a  jury  who  did  not  agree  ought  to  be  kept  in  confinement 
during  the  assize,  and  at  its  conclusion  be  carried  by  the  judge  in  a  cart  along 
with  him  to  the  boundary  of  the  next  county,  and  there  shot  into  a  ditch  (laugh- 
ter). With  regard  to  London,  the  sittings  are  such  that  they  must  go  on  con- 
tinuously for  a  long  time,  and  therefore,  the  judge  has  the  power  of  discharging 
them  according  to  his  (^scretion.  And  now,  you  having  sat  up  all  nigh^  I 
am  afraid  much  to  your  inconvenience,  but  in  obedience  to  the  law,  and  having 
reason  to  believe  that  the  health  of  some  of  you  is  in  a  very  precarious  state,  and 
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there  htsng  no  prospect  of  jour  agreeing,  I  discluurge  you.  Such  is  the  state  of 
the  law  at  present.  I  may  mention,  that  I  have  given  notice  of  bringing  in  a 
bill  next  session  of  Parliament  to  alter  the  law  upon  tlie  subject.  I  never  would 
for  a  moment  wish  to  encroach  on  the  maxim  which  has  hitherto  governed  it  in 
EngkDd,  that  no  one  shall  be  convicted  of  a  crime  unless  a  jury  are  unanimously 
of  opinion  that  he  is  guilty.  But  with  regard  to  civil  causes,  my  opinion  is, 
it  should  not  be  necessary  that  all  the  twelve  jurymen  should  concur  in  a  verdict 
—that  when  a  majority,  or  a  certain  number,  concurred  in  opinion,  nine  or 
ten,  the  verdict  may  be  taken  and  acted  upon,  unless  it  should  afterwards  be  dis- 
approved of  by  the  Court.  I  shall  submit  such  a  measure  to  the  consideration 
of  Pariiament  in  the  ensuing  session,  and  I  am  in  hopes  the^  will  agree  to  it ; 
and  I  think  it  will  be  an  improvement  in  the  proceedings  of  juries  in  this  country. 
As  jou  cannot  now  agree,  this  trial  must  go  for  nothing,  and  it  will  be  necessary 
to  have  another  jury  summoned,  which  I  hope  may  be  unanimous  in  opinion, 
either  for  the  plaintiff  or  for  the  defendant,  upon  the  merits  of  the  case ;  and 
pre  a  verdict  tluit  may  be  satisfactory  to  the  country.    You  are  discharged. 

This  is  a  fair  specimen  of  the  practical  working  of  this  peculiarly 
English  institution.    If  it  is  productive  of  such  iniquitous  results 
in  Its  natire  country,  where  it  has  been  tenderly  fostered  for  cen- 
turies imder  a  system  of  law  adapted  to  its  nature  and  requirements, 
can  we  wonder  that  it  has  been  a  total  failure  in  our  own  country  ? 
It  was  rudely  transplanted — the  soil  was  uncongenial — it  was  utterly 
repugnant  to  our  prior  practice,  our  habits,  and  our  sympathies — 
we  never  did  understand  it,  and  we  don't  understand  it  yet.     There- 
fore it  is  that  in  Scotland  the  institution  is  not  growing,  and  does 
not  deserve  to  grow,  in  public  favour.     It  is  the  roughest  instru- 
ment for  the  administration  of  justice,  in  questions  of  civil  right,  that 
has  ever  been  devised  by  the  roily  of  man.     It  is  an  exciting  lottery. 
It  is  impossible  a  priori  to  anticipate  the  result  except  in  two  classes 
of  cases,  and  in  these  the  verdict  is  always  sure.     An  action  by  a 
servant  for  injuries  sustained  in  his  master^s  employment,  or  a  right* 
of  road  case,  universally  ends  in  a  verdict  for  the  pursuer.     No  evi- 
dence, no  skill,  no  amount  of  preparation  in  other  cases  will  render 
a  party,  having  right  on  his  side,  certain  of  a  favourable  issue ;  and 
the  enormous  expense   and  reluctance   of  the  Court  to  interfere 
>nth  verdicts,   almost  preclude  any  hope  of  redress.      The  great 
evil  is  the  ignorance,   stupidity,   and  inexperience   of  the  juries. 
The  class  of  men  who  usually  enter  the  jury-box  are  not  gifted  with 
the  Quality  of  mind  capable  of  appreciating  evidence,  nor  training, 
whicii  would  enable  them  to  keep  up  their  attention  during  apro- 
tracted  trial ;  nor  education,  to  understand  half  that  is  said.     They 
are  nearly  asleep  before  the  case  is  half  done ;  and  generally,  the 
verdict  flows  from  the  crotchet  of  an  individual  more  forward  than 
the  rest.     The  Act  of  Mr  Dunlop,  which  allows  a  verdict  to  be  re- 
turned by  a  vote  of  9  to  3,  after  six  hours'  imprisonment,  has  proved 
a  total  ndlure.    It  is  notorious  that  at  every  sittings  men  resign 
their  opinions  to  get  rid  of  their  imprisonment, — a  farmer  has  a 
market  to  attend  next  day,  and  the  train  leaves  at  six  o'clock,  and 
he  has  engagements  at  home  in  the  evening, — ^why  should  he  sit  on 
for  six  hours  and  disarrange  all  his  own  concerns,  when  he  can  get 
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freedom  and  the  same  fee  for  his  work,  by  yielding  his  opinion  and 
agreeing  with  his  opponents  ?  The  minority,  too,  always  triumph. 
One  jury  lately  diviaed  8  to  4.  The  fiumer,  whose  case  we  have  just 
sketched,  was  one  of  the  majority.  He  yielde^l  first,  and  the  other 
seven  followed  him,  and  the  verdict  was  returned  in  favour  of  the 
opinion  of  the  minority.  If  the  institution  is  to  be  kept  up  in  civil 
cases,  the  law  should  at  once  be  altered,  so  as  to  allow  a  verdict  to 
be  returned  by  a  bare  majority,  afler  a  deliberation  of  one  hour. 

It  is,  however,  scarcely  worth  raising  a  discussion  upon  such  a 
point  as  this.  The  improvement  would  only  be  partial,  and  would 
not  touch  the  radical  evil  of  a  barbarous  system.  Justice  should  be 
administered  in  the  light  of  day,  and  under  the  responsibility  of  ex- 
pressed opinions.  Why  should  men  be  obliged  to  submit  to  the 
secret  decision  even  of  a  jury  f  The  evidence  is  led  in  open  court. 
Let  the  grounds  of  judgment  be  there  delivered  also,  in  order  that 
parties  may  see  that  their  interests  have  not  been  disposed  of,  as 
they  sometunes  are,  by  th6  toss  of  a  halfpenny.  Of  course,  not  one 
juryman  out  of  a  thousand  of  the  low  class  who  constitute  our  com- 
mon juries,  could  express,  in  intelligible  language*,  the  grounds  of  his 
opinion,  supposing  ne  had  any.  Therefore,  the  question  always 
returns,  why  shoiild  we  take  uneducated  men  to  dispose  of  matters 
of  fact,  when  we  can  get  educated  judges,  trained  to  the  consideration 
of  evidence,  and  to  tliat  balance  of  mind  which  legal  education 
always  gives?  Suppose  that,  instead  of  an  uneducated  jury,  a 
question  of  fact  were  tried  before  three  judges,  and  that  the  grounds 
of  judgment  were  given  in  open  court,  we  venture  to  think  that 
there  would  be  more  cases  of  fact  tried,  and  less  irritation  and  dis- 
satisfaction among  the  lieges  with  our  legal  institutions.  Undoubt- 
edly, this  would  i^equire  an  extension  of  the  sittings  of  the  Court, 
and  impose  heavier  labours  upon  the  judges  ;  but  there  is  a  balm 
for  every  wound  and  a  comfort  for  every  sorrow — an  addition  to  the 
judges'  salaries  would  be  a  cheap  bargain  to  the  country. 

In  his  address  to  the  Sheriffs  at  Perth,  the  Lord  Justice-Cleri 
announced  to  them  that  in  futm'e  it  would  generally  Ml  to  be  their 
duty  to  try  persons  charged  with  giving  false  information  to  the 
Registrars,  or  otherwise  violating  the  recent  Registration  Act.  This 
arrangement  seems  to  be  judicious  ;  for  a  few  months'  imprisonment 
is  the  highest  punishment  that  has  yet  been  awarded  for  any  trans- 
gression of  this  Act ;  but  it  is  a  pity  that  as  yet  nothing  has  been 
settled  as  to  the  relevancy  of  inoictments  under  this  statute.  The 
question  is,  if  there  has  yet  been  a  relevant  indictment  framed  under 
it — and  we  somewhat  doubt  the  possibility  of  framing  one.  Certain 
we  are,  at  all  events,  that  more  clumsy  indictments  than  those  aim- 
ing at  relevancy,  or  even  not  aiming  at  it,  never  were  constructed. 
Hitherto  the  major  proposition  of  every  one  that  we  have  seen,  has 
been  defective,  because  it  has  given  no  complete  and  intelligible 
description  of  the  crime.     We  question  if  there  are  elements  in  the 
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Statute,  out  of  which  a  strictly  correct  major  can  be  made,  and  we, 
with  all  deference  to  the  judges  who  have  passed  these  indictments 
(to  which  no  objection  was  taken),  have  never  seen  it  done.     An 
Irish  adultress,  who  had  a  husband  in  a  lunatic  asylum,  and  who 
had  mven  birth  to  a  child,  of  which  the  father  was  her  lodger,  regis- 
teredit  as  the  child  of  that  lodger  and  herself  as  if  they  had  been  mar- 
ried persons.      She  was  brought  up  for  trial  at  Perth,  before  Lords 
Ivory  and  Deas,  in  the  Spring  Circuit  of  1857  ;  and  her  counsel  ob- 
jected, that  the  major  contained  no  part  of  the  statute,  stating  that 
she  was  "required"  to  tell  who  was  the  father  of  her  child;  and  main- 
tained that  a  married  woman  had  her  husband  as  the  presumptive 
father  of  all  her  children,  and  that  there  was  no  law  whatever  re- 
(juiring  her  to  confess  adultery.     The  judges  were  disposed  to  cer- 
tify the  indictment,  but  the  advocate-depute  deserted  his  diet  pro 
Imo  et  temporej  and  there  have  been  no  inrther  proceedings.     Then 
there  was  the  case  of  Glen  and  his  wife,  commonly  called  the  double 
bigamy  case — Glen  having  passed  off  his  wife  as  his  sister ;  and  the 
two,  by  this  fraudulent  representation  of  relationship,  having  respec- 
tively managed  to  marry  a  brother  and  sister,  of  the  name  of  Sin- 
clair.   They  were  tried  for  the  falsifying  of  the  Registrar,  by  the 
use  of  the  name  Willoughby,  which  they  nad  assumea.     In  the  Re- 
gistration Act  there  is  no  prohibition  against  any  one  changing  his 
name ;  and  so  the  man  and  wife  were  really  tried  and  punished  for 
what  \B  no  offence  at  all,  and  they  were  not  punished  for  their 
fraud,  which  was  their  only  crime.     It  is  a  pity,  when  justice  has  to 
be  reached  by  indirect  methods  of  that  sort.     At  the  same  circuit, 
two  decent  men  were  tried  for  giving  in  the  date  of  the  death  of  a 
neighbour  a  day  or  two  late,  in  order  to  help  his  widow  to  obtain  a 
Quarterns  allowance,  which  would  have  come  to  him  from  the  sailors* 
rand,  if  he  had  lived  a  day  longer.     No  objection  was  taken  to  the 
indictment ;  but  it  was  fully  more  competent,  under  the  statute,  to 
indict  the  Registrar  for  carelessness  in  receiving  the  information, 
than  those  who  were  not  "required"  to  give  him  any  information  at  all. 
If,  by  a  fiilse  document,  they  obtained  money  from  a  sailors'  fund, 
common  law  has  a  name  for  their  crime.     At  last  Perth  Circuit, 
there  was  a  man  indicted  for  registering,  as  legitimate,  two  children, 
which  a  woman,  not  his  wife,  had  born  to  him  (he  being  a  married 
man  living  separate  from  his  wife).     For  a  married  man  to  take 
a  second  wife  is  bigamy,  a  crime  at  common  law.     But  where  is  the 
law  which  prevents  a  single  man,  say,  from  calling  the  mother  of 
his  children  his  wife  t     Under  that  indictment  of  the  married  man 
Taylor,  with  no  material  modification,  an  unmarried  man  might  have 
been  tried.     If  this  Registration' Act  can  be  worked  in  that  way, 
omr  irregular  Scotch  marriages  will  become  very  dangerous. 
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FIRST  DIVISION. 

Pet,  and.  Comp,—TEE  Magistrates  of  Perth  v.  Miss  Hat. — Nov,  30, 1858. 

Procest — An  Interdict  is  not  removed  by  the  Raising  a  Reduction  of  the  Decree 

upon  which  it  proceeds. 

The  magistrates  of  Perth  enjoy  a  royal  grant  of  salmon-fishing  at  Dany 
Island,  in  the  river  Tay.  They  are  also  conservators  of  the  river.  Miss  Ha>'6 
lands  of  Seggieden  are  ex  advereo  of  the  island.  She  also  has  the  right  of 
salmon-fishing  off  these  lands.  Prior  to  1856,  she  and  her  predecessors  hav- 
ing executed  various  operations  on  the  tidal  bed  of  the  river,  and  her  tenants 
having  adopted  the  method  of  fishing  by  means  of  what  are  called  bermoney 
boats,  the  magistrates,  in  February  1856,  raised  an  action  of  declarator  and  in- 
terdict against  Miss  Hay,  and  in  February  1857  they  obtained  decree  in 
absence  against  her,  interdicting  her  both  from  interfering  with  the  alveus  of 
the  Tay  and  using  the  bermoney  boats.  But  on  24th  June  last,  her  tenants, 
by  her  directions,  resumed  that  mode  of  fisliing.  The  magisti*ates  of  Perth 
then  presented  the  present  petition,  complaining  that  Miss  Hay  and  her  ten- 
ants had  broken  the  interdict  1857}  and  praying  for  a  fine  of  L.500.  Miss  Hay 
lodged  answers,  stating  that  she  was  abroad  when  the  action  of  declarator  and 
interdict  was  raised,  and  allowed  decree  to  be  pronounced  against  her  in  ab- 
sence, from  a  misunderstanding  on  her  part,  that  it  did  not  relate  to  the  fishing 
by  the  bermoney  boat ;  that,  on  her  return  to  this  country,  she  instituted,  in 
October  1857}  a  reduction  of  the  decree,  in  so  far  as  it  related  to  the  bermoney 
boat  action,  which  was  at  present  in  dependence ;  defences  having  been  lodged 
to  it  on  12th  July  last.  She  also  understood  that  the  serving  of  the  summons 
of  reduction  of  the  decree  in  absence  would  have  the  effect  of  suspending  the 
effect  of  that  decree  until  it  should  be  ascertained,  in  the  reduction,  whether 
the  petitioners  were  entitled  to  obtain  that  decree  or  not.  It  was  on  this 
understanding  that  she  allowed  her  tenants  to  practise  the  mode  of  fishing  in 
question.  The  petitioners,  on  the  other  hand,  contended  that  the  summons  of 
reduction  did  not  remove  the  standing  interdict,  which  remained  operative 
down  to  the  present  time.  In  these  circumstances.  Miss  Hay,  on  10th  August  last, 
presented,  under  1  and  2  Vict.,  c.  86,  sec.  5,  a  note  of  suspension  of  the  decree  in 
absence,  and  the  charge  following  thereupon,  contending  that  in  the  circnm- 
stances  she  and  her  tenants  had  not  been  guilty  of  a  contempt  of  Court.  Held— 
That  although  there  had  been  here  a  breach  of  interdict,  there  was  reason  to 
think  that  Miss  Hay  was  under  some  misapprehension  as  to  her  proper  remedy. 
That,  however,  did  not  excuse  her.  She  should  have  taken  proper  advice.  If  it 
had  appeared  that  she  had  taken  advice,  and  been  advised  she  had  no  remedy, 
that  would  have  been  a  different  matter,  and  any  breach  of  interdict  would 
have  been  a  deliberate  act.  Here  it  wa^  not  so.  But,  for  the  breach  of  inter- 
dict, a  fine  of  L.20  with  expenses  must  be  imposed. 

Hamilton's  Executors  v.  Andrew  Struthbrs. — Dec.  2,  1868. 

Transaction — Loan — Reference  to  Oath. 

Hamilton's  executors  brought  an  action  against  Struthers  for  L.267,  alleged 
to  have  been  lent  by  Hamilton  to  Struthers.  Certain  acknowledgments  had 
been  granted  by  Struthers,  but  these  were  held  to  be  improbative  by  a  judg- 
ment which  was  allowed  to  become  final.  The  whole  case  was  then  referred 
to   Struthers's  oath.     It  appeared  that  Struthers  had  at  one  time  been  in 
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HuiiitoB'fl  employmeDt ;  that  in  1841  he  took  a  farm ;  and  that  Hamilton  be- 
came caatioiier  for  the  first  year's  rent,  and  for  the  proper  stocking  of  the 
(aim.  The  snms  sued  for  were  adyanced  iu  1842-d,  for  the  stocking  of  the 
hrm.  Stmthers  deponed  that  he  received,  bnt  did  not  borrow,  the  money. 
He  admitted  signing  the  acknowledgments,  but  alleged  they  were  blank  when 
be  agned  them.  On  their  being  shown  to  him,  he  did  not  say  that  they  had 
been  filled  up  in  any  manner  contrary  to  what  was  originally  intended  by 
both  parties;  bnt  he  deponed  that  when  Hamilton  agreed  to  become  cautioner 
far  thie  proper  stocking  of  the  fsrm,  he  was  to  adTanoe  money  for  that  purpose, 
spd  "  he  fnrUier  told  me  that  if  I  was  successful  in  the  farm,  and  could  give 
him  the  money,  he  would  take  it."  Again,  *'  at  the  time  before  deponed  to  of 
taking  the  first  farm,  he  said  no  more  than  that,  if  1  was  successful  in  the 
&nii  and  could  giro  him  the  money,  he  would  take  it.**  Again,  *''  Hamilton 
said,  that  if  I  were  unsuccessful,  be  would  not  expect  the  money."  But  after- 
vards,  *'  nothing  was  said  on  that  or  any  other  occasion  about  the  event  of  my 
being  unsuccessful,  and  nothing  was  said  on  that  occasion  except  about  the 
erent  of  my  being  successful.*'  Again,  shortly  before  Hamilton  s  death,  the 
defender  waited  upon  him,  and  *'  asked  him  if  anything  happened  to  him, 
what  would  become  of  these  papers,*'  t.e.,  the  acknowledgments.  *'  Hamilton 
thereupon  told  me,  I  was  to  go  on  and  never  mind  them ;  they  would  never 
come  up  agunst  me.'*  The  defender  admitted  that  he  '*  never  repiud  any 
of  these  sums  to  Mr  Hamilton  ;*'  but  being  interrogated  whether  he  is  resting 
owing  to  the  pursuer  any  of  the  sums  sued  for,  ^  he  deponed,  no."  Pleaded 
for  the  pursuers : — The  defender  having  admitted  that  he  received  the  money 
not  as  a  gift,  was  bound  to  establish  very  clearly  that  Hamilton  had  made  re- 
payment conditional.  This  he  had  failed  to  do  ;  and  he  had  equally  failed  in 
proring  a  discharge  by  Hamilton  on  his  deathbed,  even  if  that  were  not  ex- 
trinoe  to  the  oath.  The  defender  replied,  that  he  had  only  come  under  a  con. 
tingent  obligation  to  repay — he  being  liable  only  in  the  event  of  being  successful 
in  the  fiom.  Held — That  the  oath  was  affirmative  of  the  reference.  It  was  not 
said  that  the  money  was  a  gift,  and  being  admittedly  a  loan,  the  onus  was  on 
Stmthers  to  show  that  it  was  contingent,  and  he  had  failed  to  do  so.  His  own 
understanding,  that  repayment  was  contingent,  would  not  put  the  law  in  his 
own  hands.  There  mnst  have  been  express  terms  used  between  the  parties 
— whioh  the  defender  had  not  deponed  to.  The  writings,  though  improbatiye, 
conld  quite  competently  be  shown  to  the  defender  to  refresh  his  memory. 
They  then  made  part  of  his  deposition ;  and  with  the  light  which  they  cast  on 
the  tFBDMetion,  there  could  be  no  doubt  that  the  pursuers'  case  was  proved. 

CoLONBL  GoR]>ON*s  Tbust£e  V.  Masterton  Ubb. — Dec.  3, 1868. 

ON^aHonf'^Ouarantee — Liability, 

Mr  Ure  is  trustee  on  the  estates  in  Scotland  of  the  late  Sir  J.  L.  Johnstone. 
In  May  1829,  Colonel  Gordon  wrote  to  Mr  Ure  as  follows : — ^*  As  the  iaotory 
in  frvonr  of  the  Messrs  Tods  of  Edinburgh  has  lapsed  by  the  death  of  Lord 
AUoway,  and  as  I  have  so  large  a  mortgage  upon  the  Johnstone  estates  in  Scot- 
land, I  naturally  feel  desirous  that  a  person  known  to  me,  and  in  whom  I  have 
confidence,  should  be  appointed  to  supersede  Messrs  Tods  and  Romanes,  of  whom 
I  know  nothing.  I  tnerefore  recommend  my  own  agent,  Mr  James  John 
Fraser,  for  whom  I  shall  be  responsible."  In  consequence  of  this  letter  Mr 
Ore  granted  a  faciorj  in  fiivour  of  Mr  Fraser,  who  accordingly  took  the  man- 
agement of  the  estates,  and  intromitted  with  the  rents.  On  the  24th  and  25th 
of  March  1830,  in  accordance  with  an  arrangement  long  previously  made,  Mr 
Fraser's  clerk  collected  the  rents  and  feu-duties  of  the  Dumfriessnlre  estates 
doe  or  past  due  at  Candlemas  1830 ;  but  on  22d  March  1830,  Colonel  Gordon 
wrote  to  Mr  Ure — both  parties  being  then  in  London — as  follows : — ^*^  I  beg 
leave  to  acquaint  you.  that  having  determined  on  no  longer  retaining  Mr  Fraser 
as  my  agent,  it  would  not  be  agreeable  to  me  to  be  longer  responsible  for  him 
to  the  trustees  of  the  Johnstone  estates.    I  would,  therefore,  htg  the  favour  of 
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you  to  let  the  accounts  be  made  up,  and  to  procure  payment  of  the  balance^  in 
order  that  my  letter  of  obligation  in  favour  of  Mr  Fraser,  dated  the  12th  day 
of  May  last,  may  be  returned  to  me.  As  I  feel  some  anxiety  on  this  subject, 
you  will  perhaps  be  so  good  as  to  favour  me  with  a  line,  stating  when  I  may 
hope  that  the  accounts,  so  far  as  I  am  concerned  in  them,  will  be  finally 
settled.*'  The  question  now  was,  whether  Colonel  Gordon  was,  under  his 
letter  of  12th  May  1829,  responsible  for  the  rents  collected  by  Mr  Fraser  at 
Candlemas  1830.  Held—Th&t  he  was  responsible — (1.)  Because,  in  the  cir- 
cumstances, Mr  Ure  could  not  have  interpelled  Mr  Fraser  from  collecting  the 
rents;  and,  (2.)  Because  Colonel  Gordon  was  not  entitled,  in  so  summary  a 
manner,  to  put  an  end  to  the  guarantee  he  had  granted. 

Pet,  Eakl  of  Stbathmore  ;  Reap,  Stuathmobe  Trustees. — Dec.  3, 1858. 

EntaU-Statutes  11  and  12  Vict.,  c.  36,  sec.  26 ;  and  16  and  17  Vict.^  e.  94, 

sec.  8 — Improvement  Expenditure, 

The  petitioner  is  the  heir  or  institute  of  entail  in  possession  of  the  estates  of 
Glammis  and  Meigle.  The  respondents  are  testamentary  trustees  of  the  late 
Earl  of  Strathmore,  and,  as  such,  are  in  possession  of  trust-funds,  which  they 
are  directed  by  the  tinist^deed  to  invest  in  the  purchase  of  lands  to  be  entailed 
on  the  same  series  of  heirs  and  under  the  same  conditions  as  the  entail  of 
Glammis.  The  petitioner  now  applied  for  authority  to  uplift  and  apply  part 
of  these  trust-funds  in  repayment  of  improvement  expenditure  on  Glammis 
and  Meigle.  The  application  wasiounded  on  the  Act  11  and  12  Vict.,  o.  36, 
sec.  26,  and  the  Act  16  and  17  Vict.,  c.  94,  sec.  8.  The  application  was  opposed 
by  the  Strathmore  Trustees,  on  the  ground  that  the  petitioner  was  not  in  a 
position  to  avail  himself  of  either  of  these  enactments.  The  entail  of  Glammis 
was  executed  under  burden  of  a  trust,  the  object  of  which  was  not  only  to 
accumulate  funds  for  the  purchase  of  lands  to  be  added  to  the  estate,  but  also 
to  regulate  the  succession  to,  and  preserve  the  estate  till  after  the  death  of  cer- 
tain parties  excluded  from  the  succession.  It  was  provided  by  the  trust-dis- 
position that  the  trust  was  to  subsist  for  thirty  years  after  the  testators  death 
at  all  events  ;  and  until  the  death  of  the  longest  liver  of  Thomas  Boyes,  John 
Lyon,  and  Charles  Lyon,  all  of  whom  were  excluded  from  succeeding  to  the 
estate.  But  in  case  Thomas  Boyes  should  die  leaving  an  heir  of  his  body 
succeeding  to  the  title  of  Earl  of  Strathmore,  and  having  right  to  succeed 
under  the  Glammis  entail,  the  trustees  were  empowered,  after  the  lapse  of 
thirty  years  from  the  testator's  death,  to  cede  possession  to  such  heir.  This, 
however,  was  only  to  be  done  under  the  special  condition,  that  in  case  John  or 
Charles  Lyon  should  thereafter  succeed  to  the  estates,  the  trust  should  revive 
and  subsist  during  their  lives.  The  trustees  were  only  finally  to  cede  the 
estates  after  the  expiration  of  thirty  years  from  the  death  of  the  testator,  and 
after  the  death  of  the  longest  liver  of  Thomas  Boyes  and  John  Lyon  and  Charles 
Lyon.  The  petitioner  was  an  heir  of  the  bod^  of  Thomas  Boyes,  who  is  dead, 
and  some  years  ago  the  trustees  ceded  possession  to  him  of  the  estates  of  Glam- 
mis and  Meigle,  which  last  they  had  purchased  with  psrt  of  the  trust-funds,  and 
entailed  as  durected  by  the  trust-deed  ;  but  Charles  Lyon  was  still  alive.  Held — 
That  the  petitioner  and  his  heirs  never  could  have  right  to  the  trusUestate  or  its 
revenues,  unless  they  survived  Charles  Lyon,  or  unless  the  trustees  in  the  exer> 
cise  of  their  power  or  option  should,  during  his  lifetime,  make  a  cession  thereof; 
and  even  if  the  trust-money  were  all  invested,  and  an  entail  executed  and  record- 
ed as  directed  by  the  trust-deed,  the  petitioner  would  not  be  heir  of  entail  in  poa- 
session  in  the  sense  of  the  statute  16  and  17  Vict.,  or  in  any  sense  whatever. 
He  would  not  be  entitled  either  to  the  natural  possession,  or  to  the  civil  pos> 
session,  but  the  yearly  produce  would  be  held  by  the  trustees  for  behoof  of 
those  who  might  eventually  become  heirs  of  entail  on  a  future  contingency. 
If  the  petitioner  should  survive  Charles  Lyon,  and  should  then  renew  this  ap- 
plication, the  question  might  have  a  different  aspect ;  but,  in  the  meantime, 
the  application  must  be  refused. 
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YouvQ  V,  GiFFBN.— Dec.  4, 1858. 

/tfiMf—lTarran^  of  Harse^Act  19  and  20  Via.y  c.  60,  tee,  8. 

Action  for  repetition  of  the  price  of  a  draught  horse,  which  the  purBuer 
aUeged  bad  been  warranted  free  from  vice  and  unsoundness,  but,  within  ten 
days  of  the  purchase,  had  to  be  killed  for  glanders.  In  the  adjustment  of 
tssaea,  hM  on  a  construction  of  sec.  8  of  the  New  Mercantile  Law  Amendment 
Act,  19  and  20  Yict.,  c.  60,  that  the  word  ''goods"  included  horses  and 
other  animals,  and,  therefore,  that  the  pursuer  must  tHke  an  issue  of  express 
wanaoty. 

Stkwabt  (Inspector  of  Kinfauns)  v.  Henbt  (Inspector  of  Scone). — 

Dec.  10, 1858. 

Poor — Lunatic — Residential  Settlement. 

The  question  here  was,  whether  the  parish  of  Scone  or  the  parish  of 
Ijafsons  was  liable  for  the  support  of  a  pauper  lunatic  of  the  name  of  Mary 
Ajui  Peebles.  The  father  of  the  lunatic  was  bom  in  the  parish  of  Kinfauns, 
and  had  a  birth  aettlement  there.  He  acquired  a  residential  settlement  in  the 
parbh  of  Scone.  He  went  to  that  parish  in  the  year  1838,  and  remained 
there  at  least  to  the  year  1846.  The  lunatic  first  became  chargeable  against 
the  parish  in  February  1855.  She  had  been  a  lunatic  from  her  birth.  In  1846, 
aod  not  later  than  15th  May  of  that  year,  the  father  of  the  lunatic  deserted  his 
wife  and  family,  and  afterwards  resided  in  a  neighbouring  parish.  It  appeared 
alao,  that  when  he  left,  he  was  accompanied  by  another  daughter  (Elizabeth), 
vho,  however,  returned  to  Scone,  and  applied  for  and  received  parochial  aid  on 
20tli  ^y  1850.  In  these  circumstances,  the  parish  of  Scone  claimed  against 
the  parish  of  Kinfauns  to  be  relieved  of  the  aid  furnished  to  the  pauper  lunatic, 
oo  the  ground  that  the  father  had  lost  his  residential  settlement,  and  there- 
fore that  the  parish  of  his  birth  was  liable.  Pleaded  for  the  parish  of  Kinfauns : — 
The  residential  settlement  was  continued — ^first,  by  the  fact,  that  Peebles  having 
dewrted  his  wife  and  family,  and  having  no  legitimate  motive  for  staying  away, 
it  was  to  be  presumed  he  would  return  to  them, — his  wife  and  family  had 
io  the  meanwhile  remaine4  in  the  parish ;  second,  that  relief  having  been 
^mished  to  a  member  of  the  family,  not  the  lunatic,  that  interrupted  the 
oontinuity  of  the  father's  absence.  Held—Th&i  after  Peebles  deserted  his 
^ily,  four  years  and  five  days  had  elapsed  before  relief  was  furnished  to 
his  daughter  Elizabeth;  that  it  is  now  the  law,  that  mere  absence  from  a 
parish  for  a  length  of  time  destroys  a  residential  settlement ;  and  it  having  been 
held, that  where  there  is  anything  more  than  four  years'  continuous  absence,  the 
proviacm  of  the  statute  takes  effect,  although  the  period  for  becoming  charge- 
able has  ariaen  before  the  lapse  of  the  five  years,  therefore,  that  the  relief 
afforded  to  Elizabeth  did  not  interrupt  the  continuity  of  the  father's  absence. 
Further,  that  the  residence  of  the  ramily  in  the  parish — in  a  different  house 
from  that  which  the  father  occupied — did  not  destroy  the  effect  of  his  absence 
from  the  parish.  There  was  no  precedent  of  desertion  such  as  occurred  here 
being  held  to  prevent  the  operation  of  the  clause  which  extinguishes  residential 
settlement  by  absence.  Here,  the  man  was  residing  in  the  neighbouring 
parish,  and  might  be  acquiring  a  residential  settlement  there.  It  was  impossible 
that  he  could  have  two  residential  settlements.  Under  the  recent  decision  of 
Paterson  v.  Hay  (29th  Jan.  1857,  zix.  Session  Cases,  p.  382),  the  parish  of 
birth  was  liable. 

Mackenzie  (Inspector  of  Kingussie)  v.  Cameron  (Inspector  of 

Blair-Athol).— I>ec.  10, 1868. 

Poor — Betidential  Settlement — Lunatic  Pauper, 

The  question  in  this  case  was,  whether  the  parish  of  Kingussie  or  tlie 
parish  of  Blair.Athol  were  liable  for  the  support  of  Alexander  Macphersun,  a 
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Sauper  lunatic.  Macphenon  became  ill,  mentally  and  bodily,  in  April  1861. 
[e  was  not  bom  a  lunatic.  He  was  iu  1851  resident  in  Blair-Athol.  He 
then  went  to  His  parents  in  Kingussie,  of  which  parish  he  was  a  natiye.  From 
an  early  i^  he  was  in  use  to  go  to  Blair-Athol  for  employment,  returning  to 
Kingussie  for  the  winter,  and  attending  a  school  there.  The  evidence  showed 
that  his  residence  in  Blair-Athol  was  graduallv  becoming  more  fixed.     The 

garish  of  Kingussie  maintained,  that  for  the  fiye  years  previous  to  1851,  he 
ad  actually  acquired  a  residential  settlement  there.  Two  breaks  were  relied 
on  by  the  parish  of  Blair-Athol  as  destroying  the  continuity  of  his  residence,— 
one  of  six  weeks  between  22d  November  1846  and  6th  January  1847 ;  another 
alleged  break  of  about  a  year,  from  26th  May  1849  to  26th  May  1850.  In  re- 
gard to  this  last,  however,  it  was  proved  that  he  had  been  smearing  sheep  in 
Blair-Athol  in  the  autumn  of  1849  ;  that  it  was  after  Martinmas  of  that  year- 
some  witnesses  alleged  it  was  the  new  jear — before  he  returned  home  ;  and  the 
books  of  a  tradesman  in  Blair-Athol,  with  whom  he  dealt,  contained  entries 
as  early  as  March  1850.  Held — That  the  fact  of  his  going  occasionally  to  live 
with  his  parents,  at  a  time  when  he  had  no  engagement  at  Blair-Athol,  or  at 
a  season  when  his  particular  employment  was  in  abeyance,  would  not  prevent 
his  acquiring  a  residential  settlement  in  the  parish  where  he  was  really  earning 
his  livelihood,  unle^^s  the  gaps  so  created  were  very  large ;  that  those  in  ques- 
tion did  not  curtail  the  period  of  residence  at  either  end;  they  were  mere 
breaks  in  its  currency ;  and  the  presumption  afforded  by  his  former  life  wss, 
that  during  the  periods  in  question,  it  having  been  proved  that  he  was  only 
resident  with  his  parents  for  a  few  weeks,  he  was  in  tne  parish  of  Blair-Athol, 
in  which  he  earned  his  livelihood,  and,  therefore,  that  he  had  acquired  a  re- 
sidential settlement  in  that  parish. 

John  Maofarlane  v.  Robbrt  Lowis. — Deo.  10,  1868. 

Damages — Jury  Trial — Expenses, 

The  pursuer  claimed  L.I  20  damages  from  the  defender  for  loss  and  damage 
done  since  1842  to  two  of  his  fields  adjoining  the  defender's  lands,  and  to  the 
drains  in  these  fields,  by  the  defender's  operations  on  a  stream  within  his  own 
lands.  The  case  went  to  trial  on  issues  relative  to  one  year  only  ;  and  the 
jury  found  for  the  pursuer,  damages  5s.  A  rule  having  been  granted  to  show 
cause  why  a  new  tnal  should  not  be  granted,  the  pursuer  objected  to  a  new 
trial,  on  the  ground  that  the  verdict  was  not  contraiy  to  evidence ;  and  that 
he  being  content  with  the  verdict,  the  smallness  of  Uie  sum  awarded  as 
damages  was  no  reason  for  settinff  aside  the  verdict  on  the  motion  of  the  de- 
fender. The  defender  pleaded,  that  the  verdict  was  contrary  to  evidence,  and 
that,  as  the  operations  complained  of  had  been  executed  wholly  within  his  own 
ground,  it  was  necessary,  in  older  to  subject  him  in  damages  at  all,  that  it  should 
be  proved  that  his  operations  had  caused  real  loss  or  damage  to  the  pursaer. 
But  the  verdict  itself,  which  was  for  a  nominal  sum,  exclud^  that  contention, 
and  the  verdict  was  confirmed  by  the  evidence.  Held — That  this  being  an  action 
for  special  damage,  the  verdict  was  not  to  be  disturbed  except  on  strong  grounds. 
In  any  view,  the  pecuniary  value  of  the  damage  done  was  small,  the  pursuer 
having  at  the  trial  estimateid  it  at  L.6  :  there  were  no  grounds  for  indulging  the 
parties  in  fur^er  litigation. — On  the  matter  of  expenses,  the  defender  pleaded, 
that  the  pursuer  was  not  entitled  to  expenses.  With  a  verdict  for  58.,  and  the 
pursuer's  own  statement  of  the  damage  done,  the  action  should  have  been 
Drought  in  the  Small  Debt  Court.  Replied — ^The  pursuer  had  succeeded  in  get- 
ting a  verdict,  and  in  resisting  a  new  trial.  It  would  be  a  most  dangerous 
principle  to  hold,  that  when  less  damage  was  recovered  than  L.12,  the  action 
shoula  have  been  brought  in  the  Small  Debt  Court,  where  there  was  no  right 
of  review.  Held — ^That  the  justice  of  the  case  would  be  beet  met  by  allowing 
expenses  to  neither  party ;  for  although  the  pursuer  would  clearly  not  be  en- 
titled to  the  expenses  of  the  cause  generally*  tne  defender  had  lost  his  motion 
for  a  new  trial,  which  carried  expenses  against  him. 
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GsoROS  Goim  Mohko  v.  Jobm  Frassb. — Dee,  11, 1868. 

Landlord  and  Tenant — Sequestration — CompeMation — A^ent  and  Client — 

Gonfidentiality. 

In  1844  Robert  Grigor  became  a  tenant  of  a  farm  under  Mr  Ounn  Monro  for 
nineteen  years.  At  Whitsunday  1853  he  was  in  arrear  of  rent,  and  by  letter 
he  authoiised  his  landlord  to  take  immediate  possession  of  the  crop,  and  after- 
wards dispose  of  it  as  he  might  see  fit,  accounting  to  Grigor  for  any  overplus 
after  payment  of  the  landlord's  claims.  At  this  time,  Mr  Monro's  agent  was 
Mr  Donald  Stewart,  writer.  Tain — ^his  factor  was  Mr  William  Sutherland 
Fraser.  Grigor's  letter  was  given  by  bim  to  the  factor ;  and  on  the  following 
day  he  called  on  the  factor  to  request  him  to  delete  from  the  letter  a  field  of 
turnips,  which  he  said  he  had  inadvertently  included,  as  he  had  given  the 
turnips  by  special  agreement  to  a  person  of  the  name  of  Duncan,  who  had  fur- 
nished the  guano  with  which  the  turnips  were  laid  down.  A  sale,  however, 
took  place.  Duncan  attended,  and  made  lai^^e  purchases.  He  also  clumed  the 
iamips  as  hia  own  ;  but  he  offered  the  estimated  value  for  them  under  pro- 
test, declaring,  however,  that  he  would  not  pay  for  them.  Grigor  was  seques- 
trated, and  the  landlord  was  held  entitled,  as  in  a  question  with  the  trustee, 
to  set  off  the  surplus  of  the  proceeds  of  the  crop  against  a  claim  emerging  under 
the  lease  against  the  tenant,  for  not  keeping  the  houses  in  proper  repair.  But 
with  reference  to  the  turnip  crop,  the  landlord  refused  to  account  to  the 
trustee  therefor,  on  the  allegation  that  it  was  arranged  with  the  bankrupt, 
or  with  his  authority  and  assent,  that  Duncan  should  retain  the  same  in  secunty 
or  satisfaction  of  his  alleged  claim  against  the  bankrupt.  Held — That  such  an 
arnuigement  was  competent,  the  tenant  being  still  in  the  administration  of 
his  own  afifaira.  The  alleged  arrangement,  being  disputed,  was  remitted 
to  proof.  Mr  Stewart,  the  landlord's  agent,  and  Mr  Fraser,  his  factor, 
were  called  on  to  produce  their  correspondence  relative  to  the  claim  for 
the  tumipa  ;  but  they  declined,  on  the  ground  of  confidentiality, — admitting, 
however,  that  the^  did  correspond  as  to  the  expediency  of  prosecuting 
Danean  for  the  pnce — which  intention  was  abandoned.  A  question  arose, 
whether  this  correspondence  was  protected  by  confidentiality.  Held —  That 
confidentiality  is  not  limited  to  correspondence  as  to  a  pending  action,  or 
in  contemplation  of  a  particular  action.  A  party  may  take  advice  relative  to 
his  poatioQ  generally,  having  in  view  the  possibility  of  its  being  assailed  ; 
and  such  communications  are  confidential,  and  not  to  be  disclosed  except  on 
very  particular  occasions, — fraud,  of  course,  breaking  down  all  rules  on  the 
fulgect ;  and  the  Court,  on  looking  to  the  correspondence  here  called  for,  held 
it  to  be  so  privileged. 

Pej— RoBEET  Fleming  and  Othbbs  v.  Contributoriiw  or  the  Western  Bane. 

The  Liquida$Qr»f  in  a  voluntary  winding  up  of  a  Joint-Stock  Banking  Company^ 
'    may  obtain  summary  decree  against  Uontributories  witAout  notice  to  them  o/the 
appUeaiion  therefor. 

The  liquidators  of  the  W^tem  Bank  presented  this  petition  for  decree  agninst 
certain  alleged  oontributoriesof  the  Bank.  They  set  forth,  that  on  8th  December 
1857  the  Western  Bank  was  incorporated  under  the  Joint-Stock  Banking  Com-> 
panies  Act,  1867 ;  that  on  80th  December  1857  a  resolution  was  passed  at  & 
general  meeting,  requiring  the  company  to  be  wound  up  voluntarily,  in  terma 
of  flee.  102  of  the  Joint-Stock  Companies  Act,  1856,  which  resolution  was  con- 
firmed at  another  general  meeting  neld  on  Ist  February  1858,  and  the  peti- 
tioners appointed  to  be  liquidators  ;  that  the  statutory  notices  of  the  resohition  to 
wind  up  were  duly  published  ;  that,  by  aeo.  104  of  the  Joint- Stock  Companies 
Act,  1856,  the  liquidators,  in  the  case  of  a  voluntary  winding  up,  are  empowered 
to  make  ealla  upon  all  or  any  of  the  con tribu tones  to  the  extent  of  their  liabi- 
litj  ;  and  that  on  8th  February  1858  the  petitioners,  after  due  investigation 
and  consideraUon,  resolved  tm  exercise  that  power,  and  accordingly  they  made  a 
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call  of  L.25  per  share.  That  a  large  number  had  paid  this  call,  some  had  not, 
and  others  had  made  a  partial  payment ;  that,  to  enforce  this  call»  the  peti- 
tioners  had  been  twice  obliged  during  vacation  to  apply  to  the  Lord  Ordinary 
on  the  Bills  for  summary  decree  against  certain  contributories,  which  decree 
had  been  granted.  That  the  Company's  debt  stiU  amounted  to  L.d,477)^04, 
17s.  8d. ;  and  to  satisfy  this  sum  the  petitioners,  on  4th  October  1858,  resolved 
to  make  another  call  of  L.100  per  share,  which  was  duly  intimated  to  all  the 
shareholders ;  that  it  had  been  responded  to  by  certain  of  the  shareholders,  but 
not  by  others,  and  amongst  these  last  were  the  parties  against  whom  the  pre- 
sent application  was  directed.  The  petition  then  founded  on  sec.  5  of  the 
Joint-Stock  Companies  Amendment  Act,  1858,  which  deals  with  the  compulsory 
winding  up  of  a  company,  and  on  sec.  14,  which  deals  with  a  voluntary  wind- 
ing up,  and  provides,  as  under  sec.  5,  that  the  Court,  ^  if  satisfied  that  the  de- 
termination of  such  question  on  the  acquired  exercise  of  power  will  be  just 
and  beneficial,  may  accede  wholly  or  partially  to  such  application,  upon  such 
tenns,  and  subject  to  such  conditions,  as  the  Court  thinks  fit ;  or  it  may  make 
such  other  order,  interlocutor,  or  decree  on  such  application,  as  the  Court  thinks 
just.'*  The  petitioners  represented  that  it  was  just  and  beneficial  that  the  call 
should  be  enforced  ;  they  annexed  a  list  of  contributories  against  whom  they 
wished  to  enforce  it ;  and  they  prayed  the  Court  to  pronounce  forthwith  a 
decree  against  them,  with  interest  from  the  1st  November  1858,  "  in  the  same 
way  and  to  the  same  effect  as  if  they  had  severally  consented  to  registration 
for  execution  on  a  charge  of  six  days  of  a  legal  obligation  to  pay  such  call  and 
Interest,  and  that  such  decree  may  be  extracted  immediately,  and  that  no  sus- 
pension thereof  shall  be  competent  except  on  cautiou  or  consignation,  unless 
with  special  leave  of  the  Court  or  Lord  Ordinary."  The  contributories  against 
whom  decree  wa»  sought  held  about  1300  shares  of  the  bank,  and  the  sums  doe 
by  them  at  1st  November  were  about  L.130,000.  Documentary  evidence  of 
the  allegations  in  the  petition  was  produced.  Held — That  under  a  compul- 
sory winding  up,  decree  for  calls  was  clearly  to  be  given  on  an  ex  parte  state- 
ment ;  and  so  also  in  a  voluntary  winding  up,  the  proceedings  were  to  be  sum- 
mary and  ex  parte.  The  documents  referred  to  in  the  petition  afforded  prima 
facie  evidence  of  the  statements  in  the  petition.  That  being  so,  no  further  in- 
vestigation was  necessary  to  show  that  the  required  exercise  of  the  power  would 
be  just  and  beneficial.  That  question  was  one  to  be  determined  in  reference 
to  the  interests  of  the  general  estate,  and  of  the  general  body  of  shareholders 
and  creditors,  and  not  to  those  of  Individual  contributories.  The  remedy  of 
suspension,  subject  to  the  conditions  of  the  statute,  would  remain  to  individuaU. 

Thb  Lobd- Advocate  v.  Lord  'Saltoun. — Dec.  16, 1858. 

Succession  Duty — Beventte — An  Entailer  is  not  the  predecessor  of  the  substituU 

Heirs  of  Entail. 

Lady  Marjory  Saltoun  died  on  15th  November  1851.  In  1846  she  executed 
an  entail,  the  destination  in  which  was  **  to  and  in  favour  of  the  Right  Hon- 
ourable Alexander  George,  now  Lord  Saltoun,  my  only  surviving  son,  and  to 
the  heirs  of  his  body,  whom  failing,  to  Alexander  Fraser,  esquire,  eldest  son  of 
my  deceased  son  the  Honourable  William  Fraser,  and  the  heirs  of  his  body ; 
whom  failing,  etc."  Lady  Saltoun^s  eldest  son,  the  institute  in  the  entail,  was 
infeft  in  November  1846.  She  was  thus  divested  during  her  lifetime  of  all 
right  and  interest  in  the  estate.  The  defender,  Alexander  Fraser,  succeeded  to 
the  title  and  estates  in  August  1853,  upon  the  death  of  the  then  Lord  Saltoun, 
the  institute  in  the  entail.  The  present  question  related  to  the  rate  of  succes- 
sion duty  for  which  he  was  liable  under  the  stat.  16  and  17  Vict.,  c.  51.  As 
lineal  issue  of  the  maker  of  the  entail,  he  was  liable  to  duty  at  the  rate  of  1 
per  cent.,  if  the  nmker  of  the  entail  should  be  held  to  be  the  predecessor.  But 
as  a  descendant  of  a  brother  of  the  immediately  preceding  heir  of  entail  in  pos- 
session,  he  was  liable  to  a  duty  at  the  rate  of  3  per  cent.,  if  such  immediately 
preceding  heir  of  entail  in  possession  should  be  held  to  be  the  predecessor.    By 
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see.  2,  the  inooroe  of  property  to  which  a  person  becomes  beneficially  entitled 
by  nason  of  a  dispodtion,  and  every  devolution  by  law  of  any  beneficial  In- 
ter»t  in  property,  or  the  income  thereof,  upon  the  death  of  any  person,  are 
neh  a  succession ;  **  and  the  term  *  successor  f  shall  denote  the  person  so  en- 
titled ;  and  the  term  '  predecessor'  shall  denote  the  settlor,  disponer,  testator, 
obligor,  ancestor,  or  other  person  from  whom  the  interest  of  the  successor  is 
or  shall  be  derived." 

The  Lord- Advocate  claimed  succession  duty  at  3  per  cent.,  according  to  the 
decider's  relationship  to  the  late  Lord  Saltoun,  on  the  ground,  among  others, 
that  the  late  Lord  Saltoun  having  been  feudally  vested  in  the  fee  of  the  lands 
nnder  the  deed  of  entail,  and  the  defender  having  made  up  title  to  him  by  being 
served  as  his  nearest  and  lawful  heir  of  tailzie  and  provision,  and  procured  him- 
self  infeft  upon  the  decree  obtained  in  such  service,  the  late  Lord  Saltoun  was 
the  ancestor  or  other  person  from  whom  the  interest  of  the  defender  was  de- 
rived. The  defender  maintained  that  the  entailer  was  the  predecessor  of  all 
the  heirs  taking  under  her  entail,  and  therefore,  as  her  lineal  issue,  he  was 
only  liable  at  the  rate  of  1  per  cent.  He  pleaded  that  the  heirs  of  entail  get 
DO  right  from  each  other.  Although  they  serve  to  each  other,  it  b  to  take  up 
t  right  conferred  on  them  by  the  entailer.  They  all  make  up  their  titles 
nnder  the  entail.  They  can  obtain  no  right  to  the  lands  but  by  virtue  of  the 
disposition  contained  in  the  entail ;  and  as  that  was  granted  by  the  entailer, 
their  title  consequently  is  derived  from  her.  Held — That  the  defender  must 
pav  duty  according  to  his  propinquity  to  the  last  heir,  and  not  to  the  entailer. 
Lidy  Saltoun  having  divested  herself  by  the  entail,  and  conferred  the  jm 
doBMH  on  the  institute,  there  remained  in  her  no  beneficial  interest  which  the 
mbstitotes  oould  derive  from  her.  The  heir  in  possession  had  an  unlimited 
fee,  although  he  was  himself  limited  by  the  fetters.  Each  heir  succeeded  to  the 
last  heir ;  and  his  service  to  him  was  not  a  mere  form,  but  was  necessary  in 
order  to  take  the  estate  out  of  the  hatredUcu  jaeens  of  the  predecessor. 

PoLiiOCK  AND  Others  v.  William  Thomson. — Dee,  18,  185S. 

Riffkt  of  Way — Clause — Construction— 'Dumbartonshire  Road  Act. 

Pollock  and  others,  inhabitants  of  the  village  of  Waterside,  in  Dumbarton- 
shire, brought  a  declarator  of  a  right  of  way  or  footpath  from  the  village  along 
the  banks  of  the  Luggie,  where  these  belong  to  the  defender,  to  a  point  in 
the  {mblic  road  leading  from  Cumbernauld  to  Kirkintilloch.  The  defender 
pleaded,  in  bar  of  the  action,  that  the  footpath  had  been  shut  up  by  an  order  of 
tbe  Commissioners  of  Supply,  acting  under  the  Dumbartonshire  Road  Act, 
10  Geo.  4,  c.  7  If  sec.  62,  which  section  contains  a  preamble  of  its  own  : 
"  Whereas  great  inconvenience  is  often  occasioned  to  tne  public  for  want  of 
proper  powers  to  alter  the  direction  and  course  of  improper  and  inconvenient 
roada,and  to  shut  up  superfluous  and  useless  roads."  Held — That  this  section 
WIS  not  intended  to  deal  with  any  other  classes  of  roads  than  those  dealt  with 
by  the  Act  generally  ;  and  on  a  construction  of  the  whole  statute,  held — ^that 
it  was  not  intended  to  embrace  the  case  of  public  footpaths. 


SECOND  DIVISION. 
Blaib  v.  Horn  and  Othebs. — Nov,  SO,  1858. 

BiU  of  Exchange — Sexenicd  Prescription — Trust — Stats,  12  Geo,  ///.» 

c.  72,  and  23  Geo.  III.,  c.  18. 

William  Taylor  was  indebted  to  a  large  amount  to  the  Bank  of  Scotland 
aiMl  other  creditors  on  past  due  bills,  and  otherwise  in  1840,  when  he  executed 
a  trust  dispontion  for  oehoof  of  his  creditors,  whereby — on  the  narrative  that 
he  was  owing  certain  debts  to  creditors  named  ;  but  not  specifying  how  these 
debts  were  constituted,  or  acknowledging  any  special  debt — he  undertook  to 
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pay  their  claims  in  two  instalmentB,  at  one  and  two  years, — failing  payment 
of  these  instalments,  he  conveyed  some  property  to  trustees  for  behoof  of  his 
creditors.  The  instalments  not  having  oeen  paid,  the  trustees  took  poB- 
session  of  the  property ;  and  the  trust  subsisted  till  the  death  of  the 
debtor  in  1863,  when  one  of  the  creditors  was  still  unpaid.  In  an  action 
at  the  creditor's  instance,  raised  in  1853,  founded  on  four  promissory  notes 
dated  in  1839  and  1840,  which  were  all  past  due  at  the  date  of  the  trust  deed, 
the  debtor's  representatives  pleaded  pi^scription ;  to  which  it  was  answered, 
that  that  plea  was  barred  by  the  trust  deed,  by  acceding  to  which  the  pursuer 
agreed  not  to  enforce  his  claim.  The  Court,  affirming  the  judgment  of  Lord 
Benholme  (Ordinary),  sustained  the  plea  of  prescription,  and  held  that  the 
debt  could  only  be  proved  dcripto  veljurammto, 

AuthorUiet  cited  far  the  pursuer.-^Eccles  «.  Robertson,  15th  Feb.  1883,  xi. 
Sh.  and  D.,  p.  397 ;  Wood  v.  Howden  and  Others  (Dod*s  Trustees),  7th  Feb. 
1843,  V.  Dun.,  p.  607. 

SAW&B8  V.  BaIjQaibnie. — Deo.  4, 1858. 

Bankruptcy — Investigcaion — Proof-^Husband  and  Wife  —  Confidentiality— 
State,  19  and  20  Vict,  c,  76,  eec.  90  {Bankrupt  Act),  16  and  17  Vict,,  c,  20, 
eec.  Z  {Law  of  Evidence  Amendment  Act)* 

A  bankrupt's  wife  was  examined  on  an  application  by  the  trustee  for  the 
creditors,  under  the  provision  of  the  Bankrupt  Act,  sec.  90.  At  the  date  of  the 
examination  the  bankrupt  was  charged,  at  the  instance  of  the  public  prose- 
cutor, with  the  embezzlement  of  L.8232,  on  14th  June  1858,  or  about  that 
time,  or  between  8th  December  1855  and  9th  June  1858,  which  sum  was  the 
funds  of  a  bank  for  which  he  was  an  agent.  In  the  course  of  her  examination, 
the  bankrupt's  wife  was  interrogated  as  to  whether  she  was  aware  that  her 
husband  had  drawn  a  large  sum  of  money  from  the  bank  on  or  about  14th 
June  1858.  The  question  was  objected  to  on  the  ground,  that  if  the  deponent 
had  only  become  aware  of  the  fact  by  communications  made  to  her  by  her  hus- 
band, she  was  not  bound  or  entitled  to  answer  it.  The  objection  was  repelled 
by  the  sheriff-substitute,  and  an  appeal  was  dismissed  by  the  Lord  Orainary 
(Lord  Kinloch).  In  support  of  a  reclaiming  note,  it  was  argued — 1.  The 
matter  related  to  a  criminal  proceeding  against  the  bankrupt,  concerning 
which  his  wife  was  not  bound  to  give  evidence  that  might  be  used  against  him. 
2.  That  any  information  communicated  by  a  husband  to  his  wife  was  not  to  be 
disclosed,  the  confidentiality  of  such  communications  being  inviolable.  The 
Oourt  (Lords  Murray,  Cowan,  and  Benholme,  in  absence  of  the  Lord  Justice- 
Clerk  and  Lord  Wood)  refused  a  reclaiming  note,  and  adhered. 

Authoritiee  cited  fsr  the  appellant, — Redpath  v.  Forth  Marine  Insur.  Co.,  20tb 
July  1844,  vi.  Dun.,  p.  1438  ;  Paul  v.  Robb  (Laing's  Trustee),  21st  Februaiy 
1855,  xvii.  Dun.,  p.  457  ;  Nisbet  v,  M'Lellan,  28th  January  1837,  xv.  Sh.  and 
D.,  p.  439 ;  Dickson  on  Evidence,  p.  924,  sec.  1858 ;  i.  Taylor  on  Evidence, 
p.  749,  explanatory  of  doctrine  laid  down  in  ii.  Hume's  Criminal  Law,  p.  349 ; 
O'Connor  v.  Major  (Common  Pleas),  iv.  Manning  and  Grainger. 

AuthoriHee  died  far  the  Trustee, — Mackersy  v,  Mackenzie,  1st  March  1823, 
ii.  Sh.  and  D.,  p.  256  ;  Hume's  Criminal  Law,  ut  sup. 

The  PaxsiDBMT  and  Managers  of  Aberdeen  Infibuart  v.  Watt  ash 

Dunbar. — Dec.  16, 1858. 

Poor — Besidential  Settlement,  Acquisition  of— Lunatic,      Stat,  8  and  9  Viety 

c*  83,  sec,  76. 

This  action  was  raised  for  the  aliment  of  a  lunatic  pauper.  The  question 
came  to  be,  whether  the  parish  liable  therefor  was  the  parish  of  Rathen,  the 
pauper's  parish  of  birth,  or  the  parish  of  Fraserburgh,  where  he  had  some 
time  resided.  It  appeared  he  was  in  Fraserburgh  in  1841,  when  he  was  em- 
ployed in  fitting  out  a  ship,  on  board  of  which  he  intended  to  go  to  sea  as  sn 
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appientwe,  which  he  did  in  a  few  weeks ;  for  some  yean  he  was  employed  as 
a  sesmaii  on  a  ship  hailing  ftom  the  port  of  Fraserhurgh.  In  1846  Ke  took  a 
boQse  there,  and  resided  generally  in  Fraserburgh  for  fonr  years  and  eight 
months,  when  he  became  insane,  and  was  removed  to  an  asylum.  His  wife 
eontinoed  for  some  time  to  reside  in  Fraserburgh.  For  a  short  time  the  ex- 
pense of  the  pauper's  maintenance  in  the  asylum  was  defrayed  out  of  his  own 
means.  The  Court  held  that  the  parish  of  Rathen  was  liable,  the  pauper  not 
having  acquired  a  settlement  by  residence  for  five  years  in  the  parish  of  Fraser- 
bnrgb.  It  was  remarked — The  period  during  wliich  the  pauper  had  sailed  on 
vessels  from  the  port  of  Fraserburgh  was  not  residence  there,  and  his  residence 
could  only  be  held  to  commence  when  he  took  a  house  and  resided  continuously ; 
that  under  the  special  provision  of  the  statute,  continuous  residence  for  five 
years  in  one  parish  was  necessary  to  the  acquisition  of  an  industrial  settlement, 
tlthoQgh  short  absences,  incidental  to  a  residencei  were  not  to  bo  held  as  break- 
ing its  continuity  ;  because  the  experience  of  human  affairs  showed  that,  in  the 
ordinarj  case,  no  man  resided  in  a  parish  for  the  whole  of  such  a  period.  But 
the  residence  must  be  actual,  and  not  constructive ;  and  it  could  not  be  held  in 
sach  questions  that  the  pauper  was  constructively  resident^  because  he  had  a 
house,  and  his  wife  continued  to  live  in  it,  although  he  was  taken  away  insane ; — 
tach  constructive  residence  was  not  to  be  reckoned,  though  it  might  be  effec- 
tadt  in  a  que^stion  of  domicile.  When  taken  from  Fraserburgh,  the  cause 
of  bis  absence  rendered  it  likely  to  be  permanent,  and  that  absence  was  not  of 
a  nature  incidental  to  the  residence.  The  Lord  Justice-Cleik  remarked,  that 
the  ground  of  his  opinion  was  that  on  which  the  late  Lord  Justice-Clerk 
(Hope)  founded  his  view  in  the  case  Hutchison  v.  Fraser  (11th  Feb.  1858,  xx. 
Dun.,  p.  548),  and  might  be  expi*e&sed  in  almost  the  same  words,  viz. — **  It 
cannot  be  afBmied  in  point  of  law,  for  it  cannot  be  affirmed  in  point  of  fact, 
thftt  the  pauper  resided  five  years  continuously  '*  in  the  parish  of  Fraserburgh, 

Dbtburgu  v.  Baloairnie. — Dec,  17>  1858. 

Bankruptcy — InvesligcAion — Proof— Examination  of  third  parties-^  Conjwiet 
and  Confident,     Stat,  19  and  20  Vict.,  c.  79,  sbc.  90. 

The  mother-in-law  of  the  agent  of  a  bank  handed  to  him  sums  of  money  to 
be  deposited  in  an  account  she  desired  him  to  open  in  her  name  with  the  bank, 
fsr  which  he  gave  her  the  bank's  I'eceipts.  He  subsequently  became  bank- 
ropt.  The  bank  refused  to  give  the  lady  information  relative  to  her  account, 
and  she  raised  an  action  against  the  bank  for  the  sums  contained  in  the  re- 
ceipts, under  dedaction  of  such  sums  as  should  be  instructed  to  have  been 
paid  on  her  drafts.  At  the  time  that  the  defences  were  due,  she  was 
examined  on  an  application  by  the  trustee  in  the  bank  agent's  sequestra^ 
tion  under  the  provisions  of  the  90th  see.  of  the  Bankrupt  Act.  The  trustee 
was  also  the  agent  of  the  bank,  which  was  the  principal  creditor  on  the  bank* 
rapt  estate.  In  the  course  of  the  examination  she  was  interrogated  to  the 
following  effect: — 1.  Whether  she  paid  the  money  to  the  bank  herself  or 
through  the  hanknipt ;  2.  Whether  on  two  specified  dates  she  had  paid  certain 
Buma  to  the  faankmpt ;  and  3.  Whether  cheques  on  the  bunk  were  signed  by 
the  deponent  or  the  bankrupt.  These  questions  were  objected  to.  The  de- 
ponent appealed  againet  judgments  of  the  sheriff-substitute  repelling  the  ob- 
jections It  wae  pleaded  in  the  Inner  House,  that  this  course  of  examination 
*w  not  relative  to  the  bankrupt  estate; — it  was  incompetent,  as  being  in 
Rtlity  aa  endeavour,  on  the  part  of  the  bank,  to  precognosce  the  deponent  in 
order  to  prepare  defences  to  the  action  at  her  instance ;  and  as  the  brankrupt 
lud  defrauded  either  the  deponent  or  the  hank,  should  it  appear  that  he  had 
l^cfraoded  the  deponent,  she  would  have  a  elum  on  his  estate,  and  she  was  not 
in  the  meantime  to  be  examined  touching  that  claim.  The  Court  (adhering 
to  Lord  Kinloeh'f  judgment)  dismissed  the  appeals. 

AMoriti€8  for  th€  appellam.^KiBhti  v.  M'Lellan,  28tb  January  1837,  xr. 

VOL.  ni no.  XXT.  lAMUART  1859.  ^ 
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Sh.  and  D.,  p.  439;  Bedpath  v.  Forth  Marine  Insnranee  Company,  20tli 
Jnl^  1844,  vi.  Dun.,  p.  1438  ;  Paul  v.  Robb  (Laing's  Trustee),  2l8t  Feb.  1B65, 
zvii.  Dan.,  p.  467. 

M'Naughton  and  Others  v.  The  Caledonun  Railway  Co. — Dec.  17, 1868. 

JH^Mraiion — Assythmeni-^Emplqyef^s  liability  far  injwry  to  TVoribnait,  caused 

partly  by  the  fault  of  the  latter. 

In  an  action  of  damages  at  the  instance  of  the  widow  and  children  of  a  work- 
man, who  was  killed  when  engaged  in  his  work,  against  his  employers,  the 
jury  returned  a  verdict,  finding  that  the  deceased's  death  was  '*  caused  partljf 
by  default  of  the  deceased  himself,  a%kd  partly  Iw  the  fault  of  the  company  ;*' 
leaving  it  for  the  Court  to  enter  up  the  verdict  ror  the  pursuers  or  defenders, 
according  as  the  Court  should  be  of  opinion  that  the  facts  found  warranted  a 
verdict,  and  in  the  event  of  the  pursuers  being  found  entitled  to  a  verdict,  as- 
sessing damages.  The  Court,  after  hearing  parties,  held  th&t  the  verdict  should 
be  entered  up  for  the  defenders. 

The  pursuers  cited — ^Black  v.  Cadell,  9th  Feb.  1804,  Fac.  Col.,  Mor.,  p. 
13,965  ;  Brown  v,  McGregor,  26th  Feb.  1813,  Fac.  Col.  ;  Mack  v.  Allan,  17th 
Feb.  1832,  x.  Sh.  and  D.,  p.  349  ;  Allan  v.  M'Leish,  10th  July  1819,  ii.  Mur., 
p.  158  ;  Hislop  V.  Durham,  14th  March  1842,  iv.  Dun.,  p.  1168  ;  Waddell  r. 
Ballochney  Railway  Company,  8th  June  1850,  xil.  Dun.,  p.  980 ;  Whitelaw 
c.  Mofiat,  27th  Dec.  1*849,  xii.  Dun.,  p.  434 ;  Russell,  Macnee,  and  Co.,  1836  ; 
Chapman  v.  Parlane,  25th  Feb.  1825,  iii.  Sh.  and  D.,p.  401 ;  Blake  r  Midland 
Railway  Company  (Queen's  Bench),  xxi.  Law  Jouiiial  Reports,  p.  233 ;  Tho- 
roughgood  v,  Brien,  viii.  Common  Bench  Reports,  p.  115,  Smith's  Leading 
Cases  (4th  edition),  p.  220 ;  Davis  v.  Mann,  x.  Meeson  and  Wekby,  p.  546, 
and  xii.  Law  Journal  (Exchequer),  p.  10;  Bridge  v.  Orand  Junction  Railway 
Company,  iii.  Meeson  and  Welsby,  p.  244;  Butterfield  v,  Forrester,  zi.  East., 
p.  60. 

The  defenders  cited — Paterson  v.  Wallace,  in  H.  L.,  i.  Macqueen,  p.  748, 
opinion  at  p.  757 ;  Tucker  v.  Chaplain  and  Home  (1848),  ii.  Car.  and  Ker,  p. 
731  ;  Williams  v.  Richards,  iii.  Car.  and  Ker,  p.  81 ;  Luck  well  v.  Wilson,  v. 
Car.  and  Payne,  p.  735  ;  Vauderplank  v.  Miller,  Moodie,  and  Manikin,  p.  169  ; 
Venal  v.  Gardner  (Exchequer),  i.  Crompton  and  Mason,  p.  21 ;  M^l^eil  v. 
Wallace  and  Company,  7tn  July  1853,  xv.  Dunlop,  p.  818;  Chapman  v. 
Parlane,  ut  sup. ;  Whitelaw  v,  Mofiat,  ut  sup. ;  Tuff  v.  Warner,  9th  June  1857 
(Com.  Pleas),  xxvi.  Law  Journal,  p.  263. 

Flbiiino  oe  Corbet  v.  Corbet  and  Mandatories. — Dee.  18,  1858. 

Husband  and  Wife — Froees^^Declarator  of  Marriage — Esfpenses. 
The  pursuer  of  an  action  of  declarator  of  marriage  founded  on  a  writing  by  the 
defender  in  these  terms  : — **  I  hereby  acknowledge  Agnes  Fleming  to  be  mj 
wife,"  dated  in  1850.  The  pursuer  afterwards  bore  two  children  to  the 
defender,  which  were  treated  by  her  as  illegitimate ;  the  younger  child,  bom 
after  the  Registration  Act  was  in  force,  was  stated  to  the  registrar  to  be 
illegitimate,  and  the  entry  in  the  register  to  that  effect  was  signed  by  both 
parents.  The  action  of  declarator  was  raised  in  1857.  The  Lord  Ordinary 
found  that  the  pursuer  had  instructed  such  facts  as,  along  with  the  clear  and 
unequivocal  words  of  the  document  founded  on,  and  the  failure  of  the 
defender  to  prove  his  averments  (to  the  effect  that  the  document  had  been 
signed  by  him  when  intoxicated — ^had  been  got  up  and  signed  by  him  at  the 
instigation  and  solicitation  of  the  pursuer^  and  that,  since  signed,  it  had  been 
altered  in  substantialilms),  were  sufficient  to  entitle  her  to  decree  of  deda- 
rator  of  marriage,  adherence,  and  aliment;  and,  therefore,  decerning  in  terms 
of  the  libel.  On  a  reclaiming  note,  the  Court  being  of  opinion  that  the  proof 
led  was  unsatisfactory,  both  parties  having  failed  to  adduce  evidence  which 
^ould  have  been  in  their  power,  the  record  was  opened  up,  and  both  parties 
were  allowed  to  adduce  further  proof.    The  pursuer  moved  for  interim  decree 
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a^UDst  the  defender  for  ezpenaea.  It  was  argued^  in  support  of  the  motion,  that 
the  pmsuer  was  founding  on  a  document  of  the  meaning  of  which  there  was  no 
doubt;  and  having  a  judgment  in  her  favour  by  the  Lord  Ordinary,  she  had  made 
oat  such  a  ^nmaf^/de  case  as  entitled  her  to  an  award  of  expenses,  in  order  to 
enable  ber  to  clear  up  the  doubtful  position  in  which  the  defender,  by  his  own 
dehberste  act,  had  placed  her.  The  Court  refused  the  motion.  It  was 
observed  that,  although  the  pursuer  held  a  judgment  of  the  Lord  Ordinary,  it 
was  important  to  observe  how  the  Court  had  dealt  with  that  judgment,  and  it 
had  been  held  that  both  the  pursuer  and  defender  had  failed  to  adduce  evidence 
that  ought  to  have  been  adduced.  And,  besides,  the  pursuer's  case  was  by  no 
meana  clear ;  while  the  document  founded  on  was  dated  in  1860,  the  declarator 
had  not  been  raised  till  1857 ;  and,  in  tlie  meantime,  the  pursuer  had  com* 
ported  herself  as  the  mother  of  an  illegitimate  child. 

Aiakoriika  et«Ai.— Sassen  9.  Campbell,  20th  January  1819,  Fac.  Col.; 
Brown  e.  Buma,  30th  June  1843,  v.  Dunlop,  p.  1288. 

Campbell  v.  LormANs,  Finlat,  Oiceri,  and  Stewart. — Dee.  81, 1858. 

Sequutraiion — Conngnation  — Diligence — Arrestment, 

In  the  course  of  a  sequestration  for  rent,  two  creditors  of  the  tenant  eon- 
agned  a  sum  to  meet  the  rent  and  expenses,  on  the  faith  of  an  understanding 
between  the  agents  for  the  pursuer  and  for  the  tenant,  that  the  pursuer 
would  not  proceed  to  sell  the  sequestrated  furniture.  The  pursuer  sold  the 
famiture  ;  the  proceeds  were  not  sufficient  to  meet  the  rent  and  expenses  of 
process.  The  pursuer  arrested  the  consigned  fund  for  the  balance  of  rent,  etc., 
due,  and  also  lor  other  claims  which  were  constituted  by  decrees  against  the 
tenant  In  virtue  of  these  arrestments,  the  executor  of  the  pursuer  claimed 
the  consigned  money  as  the  funds  of  the  tenant  attached  by  arrestment.  It 
was  also  cUumed  by  the  two  creditors  of  the  tenant  who  had  advanced  it :  they 
stated  that  they  had  done  so  on  the  faith  of  the  understanding  above  referred 
to,  in  order  to  preserve  the  furniture,  so  as  to  enable  the  tenant  ^to  carry  on 
her  bunness  of  letting  lodgings,  and  thereby,  if  possible,  to  pay  her  debts.  In 
a  multiplepoinding  raised  by  the  sheriff-clerk,  Heid  in  the  Inner  House  (re- 
verung  the  judement  of  the  Sheriff  of  Midlothian),  that  the  consigned  money 
which  formed  the  fund  in  medio^  was  consigned  in  pursuance  of  the  negotia- 
tion for  relieving  the  furniture,  which  having  failed,  the  party  making  the 
consignation  was  entitled  to  get  up  the  consigned  money,  and  the  pursuer  of 
the  sequestration  was  not  entitled  to  attach  the  money  by  arrestment  for 
another  debt.    The  creditors  were  accordingly  preferred. 

AvAori^  cited  for  arrealer.-— Pollock  «.  Scott,  16th  July  1844,  vi.  Dun- 
^^  p.  1297. 


PaannuiaHiP — Miirepresentalum — Void  Contract,  —  Suit  instituted  by 
plaintiff  Rawlins  for  dissolution  of  a  partnership  into  which  he  had  entered 
vith  James  Wickham  (since  deceased),  and  Charles  Bailey,  under  the  firm  of 
the  Winchester  Bank,  on  the  ground  that  he  had  been  deluded  into  joining  the 
concern  by  miarepresentattons  as  to  its  condition.  The  Vice-Chancellor.-^ 
This  case  is  unfortunately  too  clear.  No  contract  for  a  partnership,  whether 
made  between  two  or  more  individuals,  where  one  of  them  enters  into  it  uuon 
the  faith  of  a  representation  which  turns  out  to  be  false,  can  be  allowed  to 
•tand.  The  latter  part  of  the  argument  on  behalf  of  the  defendants  Wickham 
baa  been  addressed  to  this,  that  in  eases  of  this  kind  all  that  a  court  of  equity 
ought  to  do  is,  to  compel  the  person  proved  to  have  been  guilty  of  making  a 
faUe  representation  to  make  such  representation  good.     That,  however,  is  not 
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the  doctrine  of  this  court  when  dealing  with  questions  of  partner^p.  Intuit 
ease  the  plaintiff  Rawlins,  who  was  desirotts  of  entering  into  a  banking  co- 
partnership with  the  late  James  Wickham  and  the  defendant  Charles  Bailey, 
was  presented — he  says  twice,  oert(^inly  once — ^with  a  statement  of  the  affairs 
of  the  then  existing  firm  into  which  he  wished  to  enter,«from  which  he  was  led 
to  believe  that  the  amount  due  from  such  firm  to  its  customers  was  L.1 1,000 
only  ;  whereas  it  has  been  established  in  evidence,  beyond  all  doubt,  that  at 
the  time  when  the  sum  of  L.  11,000  was  represented  to  him  as  the  amqunt  of 
the  liabilities  of  the  firm,  the  amount  due  to  the  customeis  was  not  less  than 
L.26,000.  The  two  material  topics  of  defence  which  have  been  insisted  upon 
are  these  :  first,  it  has  been  urged  that  the  means  of  verifying  the  representa- 
tions, which  were  unquestionably  made  to  the  plaintiff,  were  open  to  him 
bjr  examination  of  the  books.  But  that  is  no  defence  against  a  charge  of  mis- 
representation. It  frequently  happens  that  the  means  of  ascertaining  the  troth , 
in  cases  of  this  nature,  are  within  the  power  of  the  complainant ;  but  it  hss 
never  been  held  that,  in  order  to  entitle  him  to  rebcind  his  contract,  he  is  bound 
to  show  that  he  has  resorted  to  all  the  sources  of  information  within  his  power. 
The  very  motive  of  the  misrepresentation  was  to  check  inquiries  of  this  nature. 
The  contest  upon  this  point  is  one  which  scarcely  requires  the  assistance  of 
authority  ;  but  I  may  refer  to  a  case  before  Sir  J.  Leach,  Maddeford  v.  Aust- 
wich,  1  Sim.  89,  in  which  one  partner  agreed  to  purchase  his  co-partner's  share 
in  their  joint  business  for  a  sum  w^hich  he  knew  from  the  accounts  in  his  pos- 
session was  an  inadequate  consideration.  There  the  contract  was  set  aside,  al- 
though the  misrepresentation  was  one  which  might  readily  have  been  detected 
by  the  partner  to  whom  it  was  made.  The  second  topic  of  defence  to  the 
prayer  of  the  bill  which  seeks  an  entire  dissolution  of  partnership  as  to  the 
three  partners  is,  that  the  late  James  Wickham  was  himself  deceived  in  the 
matter  ;  that  be  himself  honestly  believed  the  truth  of  the  representations 
whicli  he  made.  Then  who  made  the  false  representation  ?  The  defendant 
Charles  Bailey  ?  But  when  the  late  James  Wickham  and  the  defendant  Bailey 
were  about  to  enter  into  partnership  with  the  plaintiff  Rawlins,  if  Mr  Wick- 
ham thought  fit  to  entrust  the  defendant  Bailey  to  represent  to  the  incoming 
partner  the  actual  state  of  affairs,  and  if  in  consequence  of  the  representations 
so  made,  the  partnership  formed  upon  the  strength  of  those  representations  is  to 
be  dissolved,  then,  so  far  as  regards  the  defendant  Bailey,  the  whole  contract  is 
at  an  end.  However,  it  is  of  no  consequence  whether  the  guilty  foundation  of 
this  contract  lay  with  the  defendant  Bailey,  or  the  late  James  Wickham,  or,  as 
had  been  alleged,  with  a  person  who  was  at  that  time  the  clerk  of  botl^ 
partners.  The  principles  of  equity  with  regard  to  the  law  of  principal  and 
agent  make  it  necessary  to  declare  that  both  the  defendant  Bailey  and  the  late 
James  Wickham  are  answerable  for  the  effects  of  the  falsehood,  and  that  the 
contract  in  question  cannot  stand. — (Rawlins  «.  Wickham,  32  L.  T.  Rep.  85.) 
Solicitor — Duty  of. — The  Court  of  Exchequer  has  ruled  that  it  is  no  part 
of  the  duty  of  an  attorney  to  ascertain  the  value  of  the  security,  unless  specially 
directed  so  to  do.  An  advance  having  been  asked  by  A.  of  B.  and  C,  two  tros 
tees,  it  was  arranged  that  the  defendant,  the  borrower's  solicitor,  should  act  for 
all  parties.  Prior  to  this  arrangement,  he  had  told  C.  that  he  would  be  re- 
sponsible for  the  title,  but  requested  C.  to  satisfy  himself  as  to  the  sufficiency 
of  the  seottrity.  B.  consented  to  the  advance  on  receiving  an  indemnity  fi-oiu 
C,  which  was  given.  The  security  proved  inadequate,  and  C.  died»  leaving  no 
assets.  The  Court  held,  without  hesitation,  that  there  were  no  grounds  what- 
ever for  chai^ging  the  borrower's  solicitor,  at  the  suit  of  B.,  with  negligence  in 
not  having  investigated  the  sufficiency  of  the  security.  Their  decision  went  on 
the  general  ground  that  such  an  invc^stigation  does  not  fall  within  the  implied 
duty  of  the  solicitor  for  a  lender  of  money.  The  evidence  in  this  case  negativ- 
ing an^  express  proniipe  on  his  part  to  undertake  such  an  inquiry,  and  no 
authority  heing  shown  in  favour  of  a  liability,  as  arising  merely  from  his  acting 
as  solicitor  in  the  matter,  the  conrt  was  clear  that  he  bad  been  guilty  of  no 
negligence. — (Brumridge  v.  Massey,  32  L.  T.  Rep.  108.) 


ISM.]  £2?6IJ8a  CASSS.  53 

LuBiUTf  OF  RAII.VAT8  AS  Cabbibbs. — B.  Sent  to  the  station  three  eBses» 
oonUimiiff  marble  chimney-pieces  packed  in  good  condition.  Before  they  were 
forwarded  he  inquired  the  rate  of  insaranoe  on  marble,  and  being  informed,  sent 
i  letter  to  the  company  to  forward  them  uninsured.  They  were  sent  and 
broken,  and  B.  brought  an  action  for  the  damage  done.  Defendants  pleaded, 
fourthly^  under  the  Railway  Traffic  Act,  that  the  goods  were  delivered  under 
t  special  contract,  whereby  it  was  agreed  that  defendants  should  not  be  respon- 
nbte  for  damage  to  marbles  unless  declared  and  insured,  and  that  the  goods  in 
qatstion  were  marbles  and  not  declared  or  insured  ;  fifthly,  that  the  goods  were 
reeeifed  by  defendants  under  a  just  and  reasonable  condition  made  by  them  and 
issented  to  by  plaintiffs,  that  they  should  not  be  responsible,  etc.,  unless  de- 
elared,  etc  Defendants  obtained  a  verdict  upon  these  pleas  at  the  trial,  but 
open  motion  it  was  held,  that  there  was  no  evidence  of  a  special  contract  under 
toe  fourth  plea,  and  that  the  fifth  plea  was  no  answer  to  the  action.  The  con- 
tnet  should  have  been  in  writing  and  signed. — (Peake  v.  The  North  Stafford* 
ibire  Railway  Company,  32  L.  T.  Rep.  71.) 

Tbuck  Act.— It  was  held  in  Millard  «.  Kelly,  32  L.  T.  Rep.  123,  that  a 
labonrer  employed  in  carrying  iron  and  coal  from  boats  on  a  private  canal 
ilongaide  a  wharf  adjoining  iron-works,  is  an  artificer  within  the  meaning  of 
the  Tnick  Act. 

Patbut  Trade-icabxs. — ^Under  5  &  6  Will.  4,  c.  83^  s.  7»  imitation  of  trade, 
marks,  to  be  penal,  must  be  with  an  intention  to  imitate ;  and  the  jury  having 
foand  in  Myers  v.  Baker,  82  L.  T.  Rep.  133,  that  there  was  no  such  intention, 
the  defendant  iras  entitled  to  a  verdict. 

Mabhtb  Policy. — B.  granted  a  policy  on  C.'s  ship;  a  loss  having  occurred  in 
Ihy,  the  average  was  adjusted,  and  a  credit-note  sent  by  G.  to  B.'s  broker,  D., 
F«yable  in  a  month.  G.  applied  many  times  to  D.  for  the  money.  In  August 
D.  called  a  meeting  of  his  creditors,  which  G.  attended,  and  next  day  sent  a 
eliim  to  B.  for  the  amount  of  his  policy.  To  an  action  by  G.,  B.  pleaded  pay* 
meiit.  It  was  held,  however,  that  the  debt  was  not  disdiarged,  and  that  there 
had  been  no  settlement  amounting  to  a  pay  ment.— (Macfarlane  v.  Giannacopnlo, 
32  L.  T.  Rep.  133.) 

DoxiciL — Leffcujy  IhUy, — B.,  an  Englishman  born,  before  and  up  to  1826 
carried  en  business  as  a  merchant  at  Wakefield.  Up  to  1816  he  rented  a  house 
there,  but  resided  principally  at  Hamburgh,  of  which  city  he  had  been  made  a 
burgher,  to  enable  him  to  trade  there.  He  visited  England  occasionally;  but 
in  1816  he  gave  up  his  house  and  acted  as  foreign  correspondent  to  his  firm; 
and  from  1826  to  1830  he  carried  on  business  on  his  own  account  at  Hamburgh, 
vbert  he  rented  lodgings ;  afterwards  he  bought  a  house  and  estate,  and  lived 
there  till  his  death  in  1855,  visiting  England  occasionally,  but  staying  at  hotels 
or  with  friends.  In  Sept.  1849  he  made  his  will  in  England,  styling  himself 
**  A.  B.,  late  of  W.,  in  the  county  of  York,  and  also  of  the  city  of  Hamburgh, 
merehant ;  whereas,  although  I  am  now  in  England,  my  residence  recently  has 
been  m  Hamburgh,  of  which,  for  the  purpose  of  enabling  me  to  trade,  I  was 
constituted  a  burgher,  and  my  intention  is  to  return  there ;  but  1  do  not  mean 
bjtoich  declaration  of  intention  to  renounce  my  domicil  of  origin  as  an  English- 
nao.''  It  was  held,  nevertheless,  that  he  had  become  domiciled  in  Hamburgh, 
(hat  be  had  given  up  his  English  domicil,  and  that,  therefore,  legacy  duty  was 
not  payable  here  Ujpon  his  e8tate.«^(Re  Steer,  32  L.  T.  Rep.  130.) 

EviBKNCE. — An  important  point  was  raised,  but  not  decided,  in  Humphry 
V.  St.  Oeorge  Assurance  Company,  32  L.  T.  Rep.  131,  whether,  where  a  party 
n  suing  in  a  representative  character,  what  he  has  said  or  written  before  he 
vas  clothed  witn  that  character  is  admissible  in  evidence  agHinst  him  when 
niog  as  such  representative*  The  court  was  divided  in  opinion  upon  this,  and 
the  case  was  decided  on  other  grounds. 

JoiKT'^TOCK  CoHPAKT — Winding  up^Coniributory» — ^This  was  an  adjourned 
mmmonain  (he  form  of  an  application  by  Charles  Selby  Bi^e,  that  he  might  not 
be  fmi  on  the  list  of  contributories  in  the  winding  up  of  this  company.  In  Sep- 
tember I866,he  had  sixty  shares  transferred  to  him  by  his  uncle,  who  was  a  direc- 
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tor  of  the  company,  for  68.  consideration,  for  the  purpose  of  qualifying  hitn  as  a 
director ;  no  dividend  was,  however,  ever  paid  to  him,  but  when  declared,  was 
carried  to  the  account  of  the  estate  of  Charles  Wiliiam  Bigge,  his  grandfather. 
It  was  argued  on  behalf  of  Cluurles  Selby  Bigge  that,  having  only  a  life  estate  in 
the  property  of  his  grandfather,  and  the  tranraer  of  the  shares,  in  which  he  had  no 
absolute  property,  being,  in  fact,  without  consideration,  and  moreover,  a  breach  of 
trust  on  the  part  of  his  unde,  the  executor,  the  shares  did  not  vest  in  him  so  as  to 
make  him  liable  as  a  shareholder ;  and  this  was  further  shown  by  the  fact  that 
it  was  not  considered  that  he  was  entitled  to  any  dividend  upon  them,  and  the 
shares  were,  in  that  respect,  treated  as  still  the  property  of  the  estate  to  which 
they  originally  belonged.  The  accounts  also,  in  two  instances,  had  been  falsified. 
Kindersley,  v.  C,  said,  that  on  the  first  ground,  namely  misrepresentation,  the 
evidence  was  scanty.  No  doubt  there  was  misrepresentation,  but  it  was  not, 
as  in  BrockwelFs  case,  amounting  to  actual  intentional  fraud  on  the  part  of  the 
directors  who  were  putting  it  forth.  There  were  none  of  the  ingredients  here 
which  were  found  in  Brock  well's  and  A  yre's  cases.  In  those  cases,  the  directors, 
acting  for  the  company  as  the  authorised  body,  put  forth  reports  for  the  ex- 
press purpose  of  inducing  persons  to  take  shares  newly  created,  from  the 
company  itself,  under  the  authority  of  a  new  Act  of  Parliament.  All  these 
deahngs  were  between  persons  sought  to  be  put  upon  the  list  and  the  company 
itself;  and  it  was  clearly  proved  that  Mr  Brock  well  had  purchased  shares  be- 
cause he  was  misled — had  read  and  relied  upon  the  representations,  which 
turned  out  to  be  false.  There  was  certainly  here  the  ingredient  of  misrepre* 
sentation;  and,  for  the  sake  of  argument,  assume  it  to  be  fraud:  but  it  was  not 
such  mbrepresentation  or  fraud  as  induced  Mr  Bigge  to  deal  with  the  company. 
The  fact  that  Matthew  Robert  Bigge  was  a  director,  could  not  afiect  the  other 
directors.  Charles  Selby  Bigge  did  not  pretend  to  say  that  he  was  led  to  take 
the  shares  by  such  representations ;  the  evidence,  on  the  contrary,  showed  that 
he  desired  to  be  a  director,  was  told  he  must  take  certain  shares,  that  his  uncle 
ofiiered  to  transfer  them  to  him;  that  he  never  read  a  syUable  of  the  reports, 
but  believed  he  saw  them ;  neither  did  he  say  that  he  was  induced  to  suppose 
that  the  reports  were  true ;  still  less,  that  because  of  these  representations  he 
was  induced  to  enter  into  the  transaction;  he  could  not  be  relieved  from 
liability  on  this  ground.  The  other  ground  was  still  less  tenable.  If  this  trans- 
action was  a  breach  of  trust,  it  did  not  lie  in  the  mouth  of  Mr  Bigge  to  com- 
plain of  wliat  he  himself  was  a  party  to.  There  was  nothing  to  lead  to  the 
conclusion  that  the  directors,  as  a  body,  qud  directors,  knew  of  any  breach  of 
trust.  If  a  man  bargained  with  an  executor,  he  was  bound  to  take  notice  that 
he  acted  as  such;  but  that  did  not  impose  on  directors  of  a  company  the  ob- 
ligation to  see  that  an  executor  was  acting  properly,  that  was  a  matter  only 
between  the  transferor  and  transferee ;  the  directors  were  bound  only  to  see 
that  the  thing  was  regularly  transacted  according  to  their  deed.  Mr  Bigge 
chose  to  take  a  transfer  of  these  shares ;  and  by  taking  them,  and  beinff  put  on 
the  registry  on  the  faith  of  being  a  director,  as  between  himself  and  toe  other 
shareholders,  he  made  himself  responsible  as  a  shareholder ;  he  could  not  now 
say,  "'  1  know  it  was  all  a  sham,  that  I  was  bound  to  hold  sixty  shares  as  a 
director,  in  my  own  right;  that  1  was  a  participator  in  this  sham,  and  yet  am 
not  liable.'*  He  (the  Vice-Chancellor)  was  ver^  sorry  for  him,  but  he  must 
be  put  on  the  list  for  sixty  shares. — (Ex  parte  Bigge.  In  re  Northumberland 
Bank,  7  W.  R.  30.) 

PiTBLio  Company — Contributory — Miarepresentaiion, — This  was  an  applica- 
tion by  a  Mr  Duranty,  to  be  removed  from  the  list  of  contributories  of  the 
company,  which  was  in  course  of  liquidation,  under  the  Joint  Stock  Banking 
Companies  Act,  1857.  Mr  Duranty  bought  in  the  market,  in  the  months  of 
August  and  October  1857, 151  shares  from  different  shareholders,  and  he  stated 
in  bis  affidavit,  tliat  before  making  the  purchases  he  had  read  the  report  issued 
in  July  1867,  and  that  he  was  induced  to  purchase,  by  his  full  reliance  on  the 
statements  of  the  report,  and  on  the  credit  of  the  directors,  and  from  other 
circumstances  tending  to  induce  him  to  believe  in  the  accuracy  of  the  report 
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Shortly  alter  his  last  parchase,  the  bank  suspended  payment,  and  on  Decem- 
ber 7)  1867,  a  call  of  L^  per  share  was  made.     On  January  18,  1858,  Mr 
Dixon  promised  to  pa}*  thb  call  by  March  31,  being  then  ignorant  of  the  mis- 
representations contained  in  the  report.     Having  since  learned  that  the  report 
iRras  inaccurate,  he  declined  to  pay  any  calls,  and  applied  to  be  removed  from 
the  list  of  contribntories.    The  Master  of  the  Rolls. — I  am  of  opinion  that  this 
application  is  founded  on  a  complete  misapprehension  as  to  the  nature  of  this 
clsas  of  cases.    It  is  very  important  that  they  should  be  clearly  understood,  and 
in  various  cases  which  have  been  brought  before  me,  I  have  endeavoured  to  lay 
down  clearly  the  principles  which  guide  the  court.     These  principles  are  not 
new  as  applied  to  winding  up  cases ;  they  are  the  well  established  principles  of 
courts  of  equity,  aa  applied  to  cases  of  contract  entered  into  between  persons 
on  the  misrepresentations  of  others.     It  is  important  to  keep  the  distinction  in 
mind  between  those  cases  where  the  misrepresentations  are  made  by  the  parties 
to  the  contract,  and  those  where  third  parties  make  the  false  representations 
upon  which  one  or  both  of  the  contracting  parties  enter  into  the  contract.    If 
one  of  the  parties  to  a  contract  make  false  representations,  upon  the  faith  of  the 
troth  of  which  the  other  party  enters  into  it,  he  could  set  such  contract  aside ; 
it  remits  the  parties  to  their  original  position.    But  if  a  third  party  comes  to 
A.,  and  induoes  him  by  false  represe9tations  to  enter  into  a  contract  with  B., 
and  B.  makes  no  false  representations,  and  is  not  privy  to  the  false  representa- 
tion made  by  such  third  party,  then  A.  cannot  come  to  this  court  to  have  the 
contiaet  set  aside,  and  his  only  remedv  is  against  such  third  party  to  obtain 
damages  for  the  loss  he  has  sustained.    This  is  the  key  to  all  these  cases. 
There  have  been  frequent  cases  in  this  court,  in  which  parties  have  been  in. 
dveed  to  become  original  shareholders  in  a  company  by  the  false  representa- 
tions of  existing  shareholders,  and  they  have  afterwards  endeavoured  to  be  re- 
lieved on  the  ground  of  such  misrepresentations.     But  the  court  has  held  that 
thev  could  not  be  relieved,  on  the  ground  that  the  company  from  whom  they 
look  the  shares  had  not  been  any  party  to  such  fake  representations,  and  that 
their  only  remedy  was  by  action  against  the  persons  who  had  made  them.    In 
the  case  of  the  Deposit  and  General  Life  Assurance  Company,  ex  parte  Ayre, 
lately  before  me,  the  company  had  made  a  great  many  false  representations,  in- 
viting persons  to  become  shareholders.    Upon  the  faith  of  the  truth  of  these 
representations  several  persons  took  shares  from  the  company,  which  stopped 
immediatel V  afterwards,  and  a  winding  up  order  was  obtained .    It  was  argued  in 
thai  case  tnat  they  must  nevertheless  be  made  contributories,  and  that  their 
remedy  was  at  law ;  I  held,  however,  that  as  it  was  the  company  itself,  by  its 
directors,  which  induced  these  persons  to  take  shares  from  the  company,  the 
case  came  under  the  old  rule  of  one  of  the  parties  to  a  contract  making  the 
false  representations,  and,  therefore,  that  the  contract  must  be  set  aside.    But 
here  the  contract  was  between  Mr  Dnrantv  and  bond  fide  shareholders.    If  tlie 
•faareholders  from  whom  he  bought  the  shares  had  made  false  representations 
— if  they  had  been  privy  to  the  false  representations  made  by  the  directors, 
and  upon  the  strength  of  such  &lse  representations  had  sold  him  shares— then, 
as  agunst  them,  and  as  against  them  only,  and  not  as  agunst  the  company, 
Mr  Daranty  would  have  been  entitled  to  set  the  contract  aside.     But  the 
shares  would  still  have  been  the  shares  of  the  company,  and  they  would  have 
i>een  restored  to  the  persons  who  had  attempted  to  dispose  of  them  by  false  re- 
presentations.   Observe  the  consequences  of  assenting  to  the  argument  of  Mr 
Duranty.    The  eflFect  would  be  to  destroy  a  number  of  shares  in  the  company ; 
thev  would  no  longer  exist,  for  they  could  not  be  restored  to  the  persons  who 
sold  them.    1  now  come  to  consider  the  consequences  of  the  false  representa- 
tions made  by  the  company,  and  upon  the  faith  of  the  truth  of  i^ich  Mr 
l>aranty  purchased  these  shares.    Mr  FoUett  says  that  the  report  of  the 
directors  is  the  report  of  the  company ;  but  the  principle  that  the  agent  of  a 
eompany  is  not  the  agent  of  the  company  for  the  purpose  of  committing  fraud, 
apphes  to  this  case.     The  directors  are  the  agents  of  the  company  merely  for  the 
purpose  of  contract,  and  so  far  as  contract  applies,  they  can  bind  the  company. 
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If,  bj  issuing  a  false  report,  they  induce  otliers  to  enter  into  a  contract  with  sx- 
isting  shareholders  to  become  shareholders  in  the  company,  the  company  doet 
not  become  liable  to  an  action  of  deceit,  though  indiyidaally  the  directors  do. 
This  is  an  important  distinction.  The  case  of  Scott  v,  Dixon  proves  this  ss 
clearly  as  possible.  That  was  an  action  brought  against  an  individual  director 
for  issuing  a  false  report,  by  reason  of  which  the  plaintiff  was  induced  to  be- 
come a  shareholder  in  the  company,  by  purchasing  shares  bond  fide  of  an  exist- 
ing shareholder.  I  assume  that  Mr  Duranty  was  induced  by  the  false  report  to 
become  a  shareholder ;  he  nevertheless  remains  a  shareholder ;  the  shares  are 
perfectly  good  ;  they  are  not  annihilated  by  reason  of  his  having  bought  them 
on  the  faith  of  a  report  which  turned  out  to  be  false,  and  Mr  Duranty  must 
bear  the  consequence  of  his  purchase.  Assuming,  however,  Scott  v.  Dixon  to 
remain  law,  he  has  his  action  of  deceit  and  for  damages  against  the  persons  who 
made  that  i^eport,  upon  the  faith  of  which,  and  believing  it  to  be  true,  he  made 
the  purchase.  I  am  of  opinion,  therefore,  that  this  application  is  a  mistake  on 
the  part  of  Mr  Duranty,  and  that  he  must  remain  a  contributory. — (DuranCjf'i 
Case.     Re  Liverpool  Borough  Baftk,  7  W.  R.  70.) 

Horse-Race — Right  to  Stakes,— Eonen  ran  at  a  steeple-chase  called  the 
Houghton  Spring  Meeting,  1858.  There  was  a  judge  of  the  course,  and  four 
stewards,  "  whose  decision  shall  be  final.'*  The  defendant's  mare,  '*  Milk* 
maid/'  arrived  first  at  the  winning  post ;  the  plaintiff's  horse  was  second,  bat 
claimed  to  be  entitled  to  the  stakes,  on  the  ground  that  the  defendant's  mare 
was  disqualified  by  reason  of  having,  during  the  race,  crossed  the  course  of  the 
horse  which  arrived  third.  The  matter  was  referred  to  the  stewards,  who,  de- 
ciding unanimously  that  there  was  the  disqualification,  awarded  the  stakes  to 
the  plaintiff.  One  of  the  stewards  had  made  a  bet  of  a  sovereipi,  in  which  be 
hacked  the  field  against "  Milkmaid ;  '*  before  the  decision  of  the  stewards  be 
paid  the  sovereign,  considering  he  had  lost;  after  the  decision  ne  received  back 
such  sovereign  and  another.  It  was  contended  on  behalf  of  the  defendant, 
that  the  pecuniary  interest  thus  possessed  by  the  steward  invalidated  their  de- 
cision. Pollock,  O.B. — I  am  of  opinion  that  we  ought  to  refuse  a  rule.  No 
analogy,  I  think,  subsists  between  these  stewards  and  a  judge  or  arbitrator. 
They  are  persons  appointed  with  a  view  to  determine  on  the  spot  any  disputes 
with  reference  to  tne  race,  in  order  to  avoid  litigation  or  arbitration. — Rule 
refused. — (Ellis  v  Hopper,  7  W.  R.  16.) 

Public  Board — Liability  of  Members, — Action  against  four  members  of  a 
local  Board  of  Health,  for  the  plaintiff^s  expenses,  as  a  witness  before  a  ParliS' 
mentary  Committee,  in  opposition  to  a  Gas  Bill,  on  the  engagement  of  the 
clerk  of  the  board  acting  on  a  resolution  of  a  meeting,  at  which  the  four  defend- 
ants were  present.  It  was  admitted  that  his  chargers  were  fair  and  reasoiHiW* ; 
the  only  question  being,  whether  the  four  defendants  were  liable  as  individoals, 
or  whether  they  ought  to  have  been  sued  as  a  board.  Lord  Campbell,  9"^'T 
I  have  looked  carefully  through  the  case,  and  I  find  that,  at  every  roeetrng,  " 
is  said  the  board  resolved,  and  the  board  acted.  I  do  not  see  how  you  ^n 
argue  that  there  is  any  individual  liability  on  the  part  of  the  defendants;  but 
I  do  not  say  anything  as  to  the  liability  of  the  board.  The  judgment  of  tne 
Court  below  must  be  reversed,  but,  under  the  circumstances,  without  costs.— 
(Bailey  v  Cuckson,  7  W.  R.  16.) 

ExBCUTOR. — Consent  to  Marriage ^Testator  directed  that  case,  in  either  o 

both  of  his  two  daughters  should  marry,  with  the  consent  of  his  wife  and  e  - 
ecutoi-s,  or  the  survivors  or  sui-vivor  of  them,  that  his  executors  should  paj; 
etc. — The  widow  and  one  of  the  executors  died;  the  other  declined  to  ac  » 
and,  with  the  consent  of  the  third,  the  daughter  married.  Wood,  ^•^•»  \^^ 
that  this  was  sufiicient,  as  it  was  plain  that  the  consent  was  to  be  ^^^^  v  ^ 
persons  named  in  the  testator's  will,  and  acting  as  his  executors.-— {^^^"^ 
Addison,  5  W.  R.  23.) 
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THE  LIW^  DELAY— THE  PLEA  OF  RELEVANCY. 

Lawtsbs  must  begin  to  put  their  liouse  in  order.  Disguise  it  as 
we  will,  the  courts  of  law  in  Scotland  are  not  popular.  If  we  do 
not  mean  to  be  immediately  ^^  annexed/'  root  and  branchy  to  England, 
and  reduced  to  the  position  of  the  Northern  Circuit  of  the  United 
Ein^don^  there  must  be  speedy  and  decided  measures  taken  with  a 
mmiber  of  pet^  and  vexatious  nuisances,  that  impede  the  right  action 
of  our  legal  institutions. 

Before,  however,  proceeding  with  the  language  of  remonstrance 
and  complaint,  let  us  admit  the  extent  of  our  recent  obligations. 
Within  the  last  twenty  years,  there  has  been  more  done  for  the  law 
of  Scotland  than  had  been  accomplished  in  the  previous  century  and 
a  half,  up  to  the  devolution.  Of  the  success  which  has  attended 
these  recent  changes,  there  is  but  one  opinion.  A  result  so  gratify, 
ing  must  excite  astonishment,  when  the  nature  and  extent  of  what 
has  been  effected  is  kept  in  view.  The  law  of  bankruptcy  has  been 
remodelled ;  the  whole  system  of  conveyancing  has  been  changed ; 
the  old  forms  of  diligence,  and,  in  a  great  measure,  the  process  of  the 
oomts,  have  been  reconstructed  upon  different  principles.  The  law 
of  eyidence  and  the  poor  laws  have  equally  undergone  modifications 
80  important  as  to  render  them,  to  some  extent,  different  systems. 

Except  the  statutes  relative  to  bankruptcy  and  the  poor  laws, 
none  of  these  Acts  has  afforded  a  litigation  to  the  lawyers.  The  law 
of  real  property,  so  fruitful  in  former  days,  has  now  become  a 
science  on  whi<m  there  has  not  been,  so  far  as  we  remember,  a  con- 
tested decision  of  recent  years.  The  first  effect  of  these  measures 
was  often  hard  upon  individual  professional  men.  The  shortening 
the  deeds  in  all  cases,  and  the  abolition  of  unnecessary  deeds  in 
others,  gave  a  heavy  blow  to  offices  dependent  upon  conveyancing. 
Bat  there  is  no  evil  without  its  alloy  ;  and  we  now  find  that  what  is 
lost  in  consequence  of  verbosity  in  the  instruments,  has  been  made 
^p  by  an  increase  of  number. 

The  whole  of  these  changes  have  been  received  in  the  most  kindly 
spirit  by  the  profession.     They  were  changes  on  established  systems, 
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which  ahnost  compelled  every  professional  man  to  begin  his  educa- 
tion anew.  Now,  to  many  men  all  novelty  is  suspicious,  and  all 
changes  in  accustomed  metnods  disagreeable ;  and  to  all  men,  per- 
haps, new  evils  and  inconveniences,  however  trivial,  and  though  only 
such  as  are  inseparable  from  all  human  arrangements,  will  appear 
of  greater  magmtude,  and  less  pardonable  in  themselves,  than  those 
to  which  they  have  been  long  inured.  Yet,  notwithstanding  this, 
We  do  not  believe  that  there  are  more  than  ten  men  in  the  profession 
who  now  wish  to  send  us  back  to  the  old  iniquities  of  homing  and 
caption, — the  interminable  verbiage  of  barbarous  deeds,  the  oppres- 
sive restrictions  of  entails,  and  the  folly  of  the  rules  as  to  exclusion 
of  evidence. 

With  regard  to  all  these  changes,  there  were  prophets  who  saw 
in  the  future  only  confrision  and  failure.  They  and  their  prophecies 
have  retired  into  silence  and  oblivion ;  and,  encouraged  by  this  suc- 
cess, we  now  propose  one  other  step  in  advance. 

We  have  oiten  referred  to  the  matter  in  this  journal ;  but  a  great 
nuisance  cannot  be  abated  by  a  single  effort,  and  we  now,  on  the 
eve  of  the  meeting  of  Parliament,  wish  to  present  the  matter  in  a 
substantive  form,  for  the  consideration  of  the  profession  and  the 
Legislature. 

In  two-thirds  of  the  records  of  the  cases  depending  in  the  courts 
of  law  in  Scotland,  there  will  be  found,  as  the  firrt  plea  for  the 
defender,  the  dear  old,  familiar  words, — 

"  The  pursuer  has  not  set  forth  averments  relevant  or 
sufficient  to  entitle  him  to  decree  as  concluded  for." 

In  not  one  case  in  one  thousand  is  the  plea  sustained.  It  is  not 
in  that  hope  that  it  is  put  upon  record.  It  is  put  there  in  order  to 
worry,  wear  out,  and  weary  the  pursuer.  A  great  discussion  takes 
place  before  the  Lord  Ordinary,  if  the  case  be  in  the  Court  of  Ses- 
sion. Four  counsel  set  to  work, — two  in  ridiculing,  sneering  at,  and 
perverting  the  meaning  of  the  pursuer's  condescendence, — uie  other 
two  in  finding  in  it  a  model  of  the  most  degant  composition,  and  of 
terse  and  precise  narrative.  We  have  seen  a  day — sometimes  two 
—occupied  in  discussions  as  idle  and  profitless  as  were  the  old  dis- 
cussions of  the  schoolmen.  The  whole  actors  in  the  afiair  know 
it  is  a  sham  and  a  farce ;  but  the  one  is  fighting  for  delay,  and  the 
other  is  anxious  to  get  to  his  proof,  his  jury  trial,  and  his  decree. 

The  Lord  Ordinary  sustains  the  action  as  relevant ;  the  reclaim- 
ing note  to  the  Division  follows ;  and  down  among  the  dead  men 
the  case  is  sent,  to  come  to  the  surface  in  some  far  off  future,  when 
the  pursuer  and  defender  are  dead, — their  representatives  not  to  be 
found, — the  counsel  who  pleaded  the  case  m  the  Outer  House  is 
elevated  to  the  Bench,  or  has  been  made  a  judge  at  the  Cape,  or  is 
drawing  out  life  in  the  philosophic  retirement  or  a  shexiff-substitute 
in  Mull  or  Shetland. 

But  what  if  the  unfortunate  pursuer  does  not  die,  or  has  such 
nerves  that  he  will  not  become  lunatic  ?    Then  come  the  dreary 
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letters  to  the  Edinburgh  agent,  "  Why  this  delay  t  Why  not  try 
my  case  ?  My  witnesses  are  dying,  or  dead,  or  going  off  to  New 
Zealand ;  or  one  of  them  has  quarrelled  with  me.  In  mercy  to  me, 
get  the  case  tried,— or  settled ;"  and  settled  it  is.  How  many  of 
them  follow  this  &te,  we  all  know ;  and  solely  because  of  the  plea 
of  relevancy.  Eighteen  months  after  the  case  is  in  Court,  you  may 
(unless  the  defenoei^s  counsel  is  wanting  in  duty  to  his  client)  hope 
to  get  an  order  that  you  may  have  a  proof  or  a  trial. 

The  judges  are  not  altogether  helpless,  and  not  entirely  blameless. 
They  are  not  so  confined  by  the  strait  jacket  of  statutory  enactments 
and  fixed  rules,  that  they  cannot  prevent,  to  some  extent,  this  great 
scandal  to  the  administration  of  justice.  Although  the  plea  be  not 
impertinent,  and  cannot  therefore  be  struck  out  of  the  record,  yet 
the  defender  is  not  entitled  to  judgment  on  it,  at  his  own  time.  He 
cannot  insist  on  obtaining  an  interlocutor  at  the  outset  of  the  cause. 
He  cannot  bar  all  progress  by  demanding  judgment, — against  which 
he  will  reclaim,  and  still  farther  protract  the  contest  (if  there  be 
division  of  opinion)  by  an  appeal.  We  have  the  established  form  of 
a  '^vroof  before  answer."  It  belongs  to  the  judge  to  say  whether 
be  shall  pronounce  his  opinion  on  the  case,  before  or  after  the  facts 
are  ascertained.  It  has  not  been  the  practice  to  have  a  jury  trial 
"before  answer ;"  but  that  such  a  course  is  competent,  we  presume 
no  one  will  dispute,  who  considers  that  jury  trial  has  for  its  object 
nothing  else  than  what  we  seek  by  prooi  taKen  on  commission  ;  and 
that  such  a  course  is  desirable,  wUl  be  conceded  by  all  who  can  ap- 
preciate the  magnitude  of  the  existing  evil.  Great  evils  reauire 
stem  and  effective  remedies.  In  many  cases,  the  necessity  lor  a 
judgment  on  the  relevancy  of  the  pursuer's  case,  would  be  removed 
by  a  verdict  against  him  on  the  fects ;  and  in  almost  all  the  other 
cases,  where  the  plea  is  stated  as  a  device  for  delay,  it  would,  with 
a  verdict  against  the  defender,  be  heard  of  no  more. 

The  facility  of  carrying  away  the  case  at  every  point  from  the 
Lord  Ordinary,  by  reclaiming  note,  after  the  record  is  closed,  and 
the  necessity  tor  doing  it  with  regard  to  almost  every  interlocutor, 
are  two  causes  which  send  to  the  Inner  House  cases  that  might  not, 
at  so  eariy  a  stage,  be  there.  *  In  this  respect,  the  procedure  in 
the  Court  of  Session  contrasts  very  unfavourably  witn  that  in  the 
Sheriff  Court.  In  the  Court  of  Session,  every  interlocutor  of  a 
Lord  Ordinary  becomes  final  if  not  reclaimed  against ;  and  if  not 
80  brought  under  review  of  the  Inner  House,  it  cannot  be  touched 
even  by  the  supereminent  power  of  the  House  of  Lords  on  appeal. 
This  absurd  rule  exists  coincidently  with  another  admirable  law — 
that  every  interlocutor  of  the  Inner  House  may  be  reviewed  and 
reversed  by  the  House  of  Lords. 

Thus  it  happens  that,  in  order  to  prevent  a  point — in  itself 
comparatively  insignificant,  but  perhaps  having  an  important  bear- 
ing on  others — from  becoming  res  judicata  by  an  Ordinary^s 
judgment,  it  is  taken  to  the  Inner  House  by  reclaiming  note.     If 
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it  be  affirmed  (as  it  generally  is),  the  afflrmance  is  accompanied 
with  the  usual  objurgatory  words  about  ^^  uselessly  occupying  the 
time  of  the  Courts"  to  wnich,  in  course  of  years,  the  hardened 
practitioner  gets  veiy  indifferent ;  and  by  the  still  more  grievous 
award  of  expenses,  to  which  the  unfortunate  client  can  never  recon- 
cile himself.  The  object  is  to  have  the  whole  case  open  and  unpre- 
judiced, when  it  is  heard  by  one,  at  least,  of  the  Courts  of  Beview, 
— an  object,  surely,  that  might  be  obtained  without  the  expense 
and  useless  consumption  of  time  caused  by  ten  reclaiming  notes. 

The  whole  judjgments  of  a  sheriff-substitute  may  be  quashed  by 
a  principal  sherin  on  the  final  appeal ;  the  whole  judgments  of 
both  sheriff  may  be  quashed  on  an  advocation  by  the  Court  of 
Session ;  the  whole  judgments  of  the  Inner  Houses  may  be  quashed 
by  the  House  of  Lords  on  appeal,  who  may  at  the  same  time 
reverse  the  judgments  of  the  sherifis  in  the  cause.  Why  may  not 
the  judgments  of  Lords  Ordinaries  be  all  brought  under  review, 
when  he  has  given  his  final  judgment  ?  The  point  is  too  clear  for 
argument,  if  it  be  considered  a  aesirable  object  in  courts  of  justice 
that  they  should  not  waste  the  public  time,  and  give  to  the  lieges 
the  benefit  of  speedy  justice.  It  would  be  found  at  the  end  of  the 
cause  that  the  interlocutory  orders,  now  so  frequently  reclaimed 
against,  have  become  utterly  insignificant,  and  are  quietly  en- 
tombed. 

The  plea  of  relevancy,  and  the  facility  of,  and  necessity  for, 
reclaiming  in  these  cases,  are  the  main  instruments  by  means  of 
which  the  defenders,  in  our  courts  of  law,  can  make  their  pursuers 
run  round  the  circle.  From  the  Outer  to  the  Inner  House,  and 
from  the  Inner  to  the  Outer,  the  case  takes  pleasant  journeys,  until 
at  last  the  veiy  clerks  hail  it  with  the  familiarity  of  an  old  acquaint- 
ance. On  it  goes,  doing  practically  nothing  —  merely  moving 
backwards  and  forwards,  round  and  round,  down  the  middle  and 
up  again,  changing  sides  and  returning.  Sometimes  a  ^^  minute  to 
explain  the  statements  set  forth  in  the  two  hundred  and  fifteenth 
article  of  the  re-revised  condescendence  "  is  ordered  from  the  pur- 
suer, <^  ivithin  eight  days,"  and  it  is  printed ;  and  the  defender,  of 
course,  answers  by  the  box-day  in  the  spring  vacation,  and  a  de- 
bate follows  whether  the  minute  is  not  a  ^'  new  case  altogether," 
and,  in  any  view,  whether  it  can  be  admitted  ^^  without  payment  of 
all  the  previous  expenses ;"  and  before  these  great  points  are 
settled,  tne  long  vacation  comes,  and  the  despairing  client  gets  the 
announcement  of  motion  without  progress,  as  a  means  to  enable 
him  to  study  the  philosophy  of  patience  in  the  school  of  suffering. 
So  great  an  expenditure  of  power,  for  so  minimised  a  result,  sur- 
passes even  the  partiurient  mountain  which  did  at  least  produce  a 
mouse. 

In  the  great  Chancery  case  of  Jamdvce  v.  Jamdvce,  there  was 
embarked  nearly  the  whole  available  talent  of  the  £nglish  Chan- 
cery Bar.      It  was,  therefore,  well  argued,  and  the  report  (which  is 
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almost  equal  in  vivacity  to  the  current  reports  of  cases  in  the  House 
of  Lords)  contains  some  passages  that  are  not  unworthy  of  trans* 
cription : — 

"Vacation  succeeded  term,. and  term  succeeded  vacation.  We 
sometimes  heard  of  Jamdyce  and  Jamdyce  as  being  in  the  paper 
or  out  of  the  paper,  or  as  beinff  to  be  mentioned,  or  as  being  to  be 
spoken  to ;  and  it  came  on,  and  it  went  off. 

"  You  know,"  said  Mr  Vholes,  the  solicitor,  to  his  client,  "  that  I 
never  give  hopes,  sir.  Particularly  in  a  case  like  this,  where  the 
greater  part  of  the  costs  comes  out  of  the  estate,  I  should  not  be 
considerate  of  my  good  name  if  I  gave  hopes.  It  might  seem  as  if 
costs  were  my  object.  Still,  when  you  say  there  is  no  change  for  the 
better,  I  must,  as  a  bare  matter  of  fact,  deny  that.  You  are  sepa- 
rately represented,  and  no  longer  hidden  and  lost  in  the  interests  of 
others.  Thais  something.  The  suit  does  not  sleep ;  we  wake  it 
np,  we  air  it,  we  walk  it  about.     Thats  something." 

"  The  case  came  on  for  *  further  directions'  about  some  bill  of 
costs ;"  and  here  the  reporter,  instead  of  confining  himself  to  the 
legal  argument,  gives  us,  in  the  style  of  a  great  model,  this  piece  of 
irrelevant  description : — 

'*  The  Lord  Chancellor  leaned  back  on  his  very  easy  chair,  with  his  elbow  on 
the  cushioned  arm,  and  his  forehead  resting  on  his  hand  ;  some  of  those  who 
vere  present  dozed  ;  some  read  the  newspapers  ;  some  walked  about,  or  whis- 
pered in  groups  ;  all  seemed  perfectly  at  their  ease,  by  no  means  in  a  hurry,  very 
nnconeemed,  and  extremely  comfortable. 

^*  To  see  everything  going  on  so  smoothly,  and  to  think  of  the  roughness  of 
the  saitors*  lives  and  deaths ;  to  see  all  that  full  dress  and  ceremony,  and  to 
thmk  of  the  waste,  and  want,  and  beggared  misery  it  represented ;  to  consider 
that,  while  the  sickness  of  hope  deferred  was  raging  in  so  many  hearts,  this  polite 
show  went  calmly  on  from  day  to  day  and  year  to  year,  in  such  good  order  and 
composure ;  to  behold  the  Lord  Chancellor,  and  the  whole  array  of  practitioners 
under  bim,  looking  at  one  another,  and  at  the  spectators,  as  if  nobody  had  ever 
heard  that,  all  over  England,  the  name  in  which  they  were  assembled  was  a  bitter 
jest ;  was  held  in  universal  horror,  contempt,  and  indignation ;  was  known  for 
mmething  so  flagrant  and  bad,  that  little  short  of  a  miracle  could  bring  any  good 
out  of  it  to  any  one ;  this  was  so  curious  and  self-contradictory  to  me,  who  n^A  no 
experience  of  it,  that  it  was  at  first  incredible,  and  I  could  not  comprehend  it.** — 
BUak  House,  p.  244. 

The  people  of  this  country  can  make  the  proud  boast,  that  Scot- 
land has  not  come  to  that  yet.  We  can  point  with  just  pride  to  the 
simplest,  the  most  philosophic,  and  the  least  technical  jurisprudence 
that  ever  existed  among  mankind.  "  Bad  laws,"  says  Burke,  "  are 
the  worst  of  all  tyrannies  ;"  and  we  are  free  from  this  oppression. 
Our  laws  may,  no  doubt,  be  badly  administered,  by  reason  of  im- 
perfect machinery.  No  one  complains  of  incompetency  or  partiality 
on  the  judgment  seat ;  and  the  mal-administration  is  caused  in  Scot- 
land, not  by  judge-made  law,  but  by  the  rules  which  the  Legislature 
has  enacted, — which  hamper  the  judges  in  the  performance  of  their 
dudes,  keep  up  a  chronic  discontent  against  tne  laws,  and  for  the 
nuuntenance  of  which  there  is  not  a  smgle  "  interest"  that  would 
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Utter  a  cry.  On  the  contrary,  the  interest  of  the  profession  and  of 
the  public  is,  in  this  case,  the  same.  Justice,  with  deliberation, 
with  attentive  hearing,  with  patience,  gentleness,  and  dignity,  let 
us  have  by  all  means.  Impatience, — the  vice  of  little  mmds, — is 
the  greatest  of  all  curses  on  the  seat  of  justice ;  and  any  system 
would  be  better  than  a  hasty,  contradictory,  and  arrogant  domina- 
tion there.  But,  in  demanoing  that  there  be  a  hearing  on  the  merits 
of  every  cause,  at  the  earliest  moment,  we  ask  nothing  inconsistent 
with  considerate  and  patient  audience.  Instead  of  dragging  its  slow 
length  through  the  roll  for  years,  a  case  would  be  settled  by  jury  trial, 
or  (what  is  better)  a  trial  before  a  judge,  sitting  as  a  juiy,  within 
three  months  from  its  enrolment.  Of  course  we  would  have  more 
trials ;  and  we  have  little  doubt  that,  in  a  few  years,  the  business  of 
the  Court  would  be  doubled,  by  the  attraction  to  it  of  hundreds 
whom  its  delays  have  frightened  away. 

The  remedy  is  easy ;  and  we  make  a  present  to  any  of  our  legis- 
lators of  two  clauses,  which  would  effect  a  greater  revolution  in  the 
practice  of  our  courts  than  have  been  witnessed  during  the  preced- 
mg  half  century  of  change. 

§  X.  ^^  The  defender  shall  not  be  entitled,  without  leave  of 
the  Lord  Ordinary  (whose  judgment  on  this  point  shall  be  final), 
to  plead  that  the  pursuer  has  not  set  forth  averments  relevant  to 
entitle  him  to  decree,  and  at  the  same  time  deny  the  truth  of  the 
averments,  and  join  issue  with  the  pursuer  on  the  facts ;  and  if  the 
said  Lord  Ordinary  shall  grant  leave  so  to  plead  to  the  defender, 
it  shall  be  in  the  discretion  of  the  Lord  Ordinary  to  direct  whether 
the  issue  in  fact  or  the  issue  in  law  shall  be  first  disposed  of;  and 
the  pursuer  shall  not  be  entitled,  without  such  leave,  to  plead  that 
the  averments  of  the  defender  are  not  relevant  in  law,  and  at  the 
same  time  deny  their  truth ;  and  if  leave  be  granted,  the  Lord 
Ordinary  shall  also,  in  this  case,  direct  which  issue  shall  be  first 
tried :  provided  always  that  it  shall  be  competent,  without  such  leave 
for  a  pursuer  or  a  defender,  to  plead  that  tne  averments  set  forth  by 
the  otner  party,  are  not  relevant  if  he  admit  the  truth  of  said  aver- 
ments eitner  on  record  or  by  minute ;  and  in  such  case  the  Lord 
Ordinary  shall  (subject  to  review  in  common  form)  pronounce  judg- 
ment on  said  plea ;  and  if  he  repel  the  same,  he  shall  thereafter 
pronounce  such  judgment  as  may  be  warranted  by  such  admission 
as  to  facts.*' 

We  claim  no  merit  for  suggesting  this  clause.  We  are  glad  to 
have  at  least  one  opportunity  of  speaking  handsomely  of  English 
practice.  If  the  common  law  courts  ot  England  be  expensive, 
they  are  at  least  not  chargeable  with  delays ;  and  the  above  clause 
constitutes  the  80th  section  of  the  Common  Law  Procedure  Act 
(1852).  Nine-tenths  of  our  position  is  thus  gained  by  a  reference  to 
tliis  notable  precedent.  We  have  altered  it  in  nothing,  except  in 
substituting  Scotch  law  language  for  that  of  England,  as  wiU  be 
seen  by  the  following  explanation : — 
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**  Fonncriy,  it  ms  not  Dennitted  to  a  party  to  demur  and  plead^  by  way  of 
traTCfse  or  otherwise,  to  tlie  same  pleading  at  the  same  time.  A  defendant 
could  not,  for  instance,  answer  a  declaration,  first,  by  demurring,  for  that  it 
diowed  no  cause  of  action ;  and,  secondly^  by  pleading,  in  confession  and  aYoid- 
ince,  that  the  plaintiff  had  released  the  action.  An  objection  in  point  of  law 
coold  not  be  raised  along  with  an  issue  in  fact.  Thisisnot  so  now ;  but,  to  pr&- 
Tent  the  right  of  pleamng  and  demurring  together  from  being  abused,  a  party 
can  only  plead  and  demur  to  the  same  pleading  at  the  same  time  br  leave  of 
tlie  Court,  or  a  judge :  and  he  may  be  required  to  make  an  affidavit  of  the  truth 
of  the  pleas,  and  of  his  belief  of  the  validity  of  the  objections  raised  by  the  de- 
nmrrer  before  bdng  allowed  to  plead  in  this  way ;  so  that  the  general  rule 
lemiias  imaltared, — ^that  a  party  must  either  demur  or  plead.  He  may  do 
both  exceptionally,  t.6.,  by  leave  of  the  Court  or  a  judge,  who  must  be  satisfied 
that  the  party  applying  for  leave  to  do  so  has  good  grounds  for  making  the  appli- 
cation before  leave  will  be  granted." — Kerr's  Action  at  Law,  p.  229.^ 

The  other  evil  might  be  easihr  obviated  by  a  clause  of  five  lines, 
declaring  every  judgment  of  a  Lord  Ordinary  in  a  cause  reviewable 
by  the  Lmer  House,  when  the  final  judgment  is  brought  imder 
review. 

Here  we  must  close  for  the  present ;  and  we  close  as  we  began — 
with  a  warning.  It  is  perfectly  obvious  that  a  Pabliamextabt 
Investigation  is  imminent.  All  attempts  to  get  through  arrears  by 
stopping  speeches,  and  "  bringmg  parties  to  the  pointf'  (as  it  is  grimly 
called),  only  end  by  sending  counsel,  agents,  ana  parties  out  of  Court, 
dissatisfied  and  indignant,  and  in  covering  the  table  of  the  House  of 
Lords  with  appeals.  Thexe  would  be  no  arrears  if  we  got  rid  of 
vexatious  impediments  to  the  discussion  of  the  merits  of  every  case. 
Is  it  not  a  worthy  subject  for  the  maiden  effort  of  our  new  Lord 
Advocate  ?  Amid  the  collision  of  discordant  opinions,  and  where  it 
is  difficult  to  act  with  conviction  and  success,  a  public  man  may,  in 
ordinaiy  circumstances,  be  disposed  to  float  with  the  current  of  thmgs, 
and  do  nothing ;  but  now,  such  timid  inaction  would  be  a  denial  of 
offidal  obligation  and  duty,  and  an  unpardonable  disregard  of  a  great 
opportunity. 
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W£  propose,  in  a  smes  of  articles,  to  investigate  the  doctrines  of 
the  law  of  Scotland  in  relation  to  property  held  in  trust.  The 
limits  and  scope  of  our  contributions  to  this  somewhat  neglected 
department  of  professional  literature  will  be  afterwards  explained. 
After  a  brief  enumeration  of  the  several  descriptions  of  trusts,  we 
shall  direct  our  inquiries,  in  the  meantime,  to  the  subject  of  the  ad* 
ministration  of  pnvate  trusts ;  and  shall  proceed  to  consider  the 
qualifications  required  in  a  trustee,  and  the  various  modes  of  accept- 
ing or  declining  that  office. 

^  A  clear  and  uaelnl  book,  intelligible  even  out  of  England^  which  cannot 
be  nid  of  most  Elnglish  law  books. 
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CltudficatUm  of  Trusts, — It  is  intended^  in  the  ensuing  pages, 
that  private  trusts  should  be  more  immediately  kept  in  view.  Such 
are : — (1.)  Trusts  created  by  testamentary  deeas  of  settlement ; 
(2.)  Marriage  contract  trusts;  (3.)  Trusts  for  the  execution  of 
deeds  of  entail ;  and  (4.)  Trusts  for  the  management  of  the  trus- 
ter's property,  and  extinction  of  debts. 

It  will  be  convenient  however,  in  considering  certain  branches  of 
our  subject,  to  refer  for  illustration  to  doctrines  applicable  to  trusts 
of  a  more  public  nature,  among  which  we  reckon : — (1.)  Public 
trusts  proper ;  (2.)  Charitable  trusts ;  (3.)  Trusts  for  behoof  of 
creditors  when  the  truster  is  insolvent ;  (4.)  Resulting  and  implied 
trusts. 

Public  trusts,  properly  so  called,  comprehend  the  various  classes 
of  trust-intereste  which  kre  vested  in  burgh,  harbour,  and  road  trus- 
tees, and  other  public  bodies  charged  with  fiduciary  functions.  The 
Clyde  Navigation  Trust  may  be  instanced  as  a  well-known  institution 
belonging  to  this  category.  It  must  be  observed  however,  with 
reference  to  trusts  for  tne  management  of  public  property,  that  they 
partake  of  the  nature  of  corporations  rather  than  of  tinists ;  and 
duch  trusts  being  also,  for  the  most  part,  created  and  regulated  by 
statutory  law,  decisions  relating  to  their  ordinary  course  of  adminis- 
tration are  of  no  great  value  as  precedents  to  the  general  practi- 
tioner. Such  decisions,  when  they  do  not  happen  to  be  founded  on 
common  law  doctrines,  will  accordingly  be  passed  over  for  the 
present.  Quasi-public  trusts,  of  the  nature  of  charitable  and  elee- 
mosynary institutions,  will  deserve  to  be  more  attentively  considered. 
Many  of  the  most  instructive  decisions  that  have  been  pronounced 
on  the  law  of  trusts,  relate  to  trusts  so  classified.  The  administra- 
tion of  permanent  trusts  will  accordingly  be  kept  in  view  as  an  in- 
tegral part  of  our  subject.  Trusts  executed  in  contemplation  of  insol- 
vency, in  as  far  as  regards  their  purposes  and  the  rights  of  creditors, 
pertain  rather  to  the  law  of  banKruptcy  than  to  the  present  subject. 
Yet,  as  regards  the  office  and  duties  of  the  trustee,  the  effect  of  such 
trusts  will  naturally  fall  to  be  considered  in  these  chapters. 

It  is  not  necessary  here  to  enter  into  any  general  discussions  in 
regard  to  the  nature  of  the  first  three  of  the  divisions  of  private 
trusts  just  enumerated.  The  leading  object  sought  to  be  attained 
in  each  of  these  classes,  is  the  providing  for  a  settlement  of  the  truster's 
property  by  way  of  inheritance*  The  fourth  class  embraces  all 
those  trusts  under  which  the  property  is  directed  to  be  held  for  be- 
hoof of  the  truster  himself,  and  wnicn,  although  operative  during  his 
lifetime,  leave  the  grantor  undivested  of  the  radical  right  in  his 
estate. 

WHO  MAY  BE  A  TRUSTEE. 

It  may  be  affirmed,  as  a  general  principle,  that  our  law  imposes 
no  limitations  on  the  right  of  any  class  of  persons  to  execute  a  trust- 
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pnxpose,  excepting  such  as  may  arise  from  the  incapacity  of  tlie  party 
to  perform  the  duties  pertaining  to  his  office. 

The  Crown  may  assume  the  functions  of  a  trustee ;  and,  by  the 
common  law  of  the  United  Kingdom,  the  Sovereign  has  but  a 
limited  right  to  those  subjects  classed  as  res  publiccB,  This  right  vests 
jure  eoronofj  and  comprehends  such  subjects  as  seas  and  shores,  rivers 
and  harbours,  roads  and  bridges,  fairs  and  markets,  etc.  The  actual 
management  and  administration  of  public  property  of  this  descrip- 
tion, devolves  in  most  instances  upon  local  trustees,  except  in  tne 
case  of  the  sea  and  sea-shore,  the  use  of  which  is  subject  to  the 
control  of  the  Board  of  Admiralty.  In  all  such  cases,  tne  proprie- 
tory right  of  the  Crown  partakes  more  or  less  of  the  nature  of  a 
trust  for  the  use  of  the  public.  Thus,  in  the  recent  case  of 
Colquhoun  v.  Paton  (15th  Dec.  1853,  10  D.  B.  M.  206),  the 
judges  were  unanimously  of  opinion  that  the  Board  of  Admiralty 
had  no  power  to  authorise  the  erection  of  a  pier  extending  across 
the  sea-shore,  except  under  the  reservation  of  a  right  in  the  public 
to  make  use  of  the  pier  upon  payment  of  reasonable  charges.  The 
nature  of  the  Crown's  interest  in  the  salmon  fishings  of  the  British 
seas  has  been  much  canvassed.  In  GammelPs  case,  a  majority  of 
the  whole  Court  decided  that  the  right  in  question  formed  ^rt  of 
the  hereditary  revenues  of  the  Crown  (Commissioners  of  W  oods, 
etc.,  V.  Gammell,  6th  March  1851,  13  D.  B.  M.  854)  ;  the 
minority  being  of  opinion  that  it  was  merely  a  fiduciary  interest, 
and  that  the  public  were  entitled  to  the  beneficial  enjoyment  of  the 
fishings,  free  of  charge.  The  case  was  afterwards  taken  by  appeal  to 
the  House  of  Lords ;  but  no  decision  has  ever  been  pronounced.  The 
Crown  may  also  fulfil  the  duties  of  a  private  trustee,  if  nominated 
to  the  office.  This  is  assumed  by  the  English  authorities;  and 
there  is  no  principle  in  Scotch  law  tending  to  exclude  the  title  of 
the  Crown  as  a  fiduciary.  Put  the  case,  that  a  testator  endows  a 
college  or  a  university  chair,  and  vests  the  right  of  appointing 
professors  in  the  Crown,  that  would  obviously  be  a  valid  and  ope- 
rative bequest ;  though  of  course  the  Crown  like  any  other  trustee, 
might  think  proper  to  decline  accepting  of  the  patronage.  In  Eng- 
land, it  has  been  doubted  whether  the  Crown  can  be  compelled  to 
execute  the  trust  purposes  after  having  accepted  the  office  and  estate ; 
and  the  weight  of  authority  seems  to  inchne  towards  the  negative 
side  of  the  question.  The  English  decisions  upon  this  point — which 
cannot  in  its  results  be  considered  as  of  any  practical  consequence — 
are  founded  on  a  purely  technical  view  of  the  nature  of  the  Chancery 
jurisdiction,  whicn  is  said  to  be  an  authority  delegated  by  the  Sove* 
reign  to  the  Chancellor,  to  restrain  the  too  rigid  operation  of  the 
niles  of  common  law  in  cases  betwixt  subject  and  subject  (Lewin, 
29).  Such  authority  being,  it  is  argued,  an  indirect  exercise  of  the 
King's  prerogative,  it  cannot  l^ally  be  exercised  where  the  interests 
of  the  Crown  are  at  stake.     Such  considerations  are  inapplicable 
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to  the  administration  of  justice  in  the  Coort  of  Session,  a  tribunal 
deriving  its  equitable  as  well  as  its  legal  jurisdiction  from  the  autho- 
rity of  I^arliament.  We  see  no  reason,  therefore,  to  doubt  that  the 
Court  of  Session  would  be  found  to  have  an  adequate  jurisdiction  to 
determine  the  rights  of  parties  under  any  trust  in  which  the  Crown 
might  have  an  interest,  whether  as  trustee  or  otherwise.  Mr  Lewin 
has  suggested  that  an  application  to  the  Sovereign  by  petition  would 
be  an  appropriate  remedy  open  to  the  suitor,  in  which  case,  he  says, 
it  cannot  be  supposed  that  the  fountain  of  justice  would  not  do  jus- 
tice. If,  indeed,  it  were  quite  certain  that  law  and  justice  were  on 
the  side  of  the  petitioner,  the  advisers  of  the  Crown  would,  in  such 
a  case,  be  bound  to  accede  to  his  request.  But  if,  on  the  other  hand, 
there  did  exist  a  difficulty  as  to  the  construction  of  the  trust,  it  will 
scarcely  be  maintained  that  a  mere  reference  of  the  points  in  dis- 
pute to  the  justice  and  good-will  of  the  opposite  party — even  though 
that  party  were  a  department  of  State — could  be  so  satisfactory  to 
the  petitioner  as  the  alternative  of  obtaining  a  decision  of  the  courts 
of  law. 

Corporations  may  act  as  trustees  both  in  England  and  Scotland. 
In  charitable  trusts  and  institutions  for  whicn  it  is  desired  to 
establish  a  perpetual  endowment,  it  has  been  usual  to  vest  the 
management  of  the  trust  property  in  municipal  bodies  or  local  corpo- 
rations interested  in  the  prosperity  of  the  district.  The  object  is  some- 
times sought  to  be  attained  by  imposing  on  certain  public  bodies 
the  duty  of  nominating  one  or  more  of  their  number  to  be  trustees 
in  perpetuity.  Where  the  testator  has  failed  to  nominate  trustees 
for  the  execution  of  a  charitable  bequest,  the  magistrates  of  the 
town  to  which  the  bequest  was  left,  are  entitled  to  bring  an  action 
to  have  the  trust  purposes  declared,  and  a  scheme  of  management 
approved  of  by  the  Court  (Magistrates  of  Dundee  v.  Lindsay  and 
Morris,  19  D.  B.  M.,  168).  On  similar  principles,  it  was  held  that 
the  sheri£P  and  sheriff-clerk  of  a  county  town  were  entitled  to  brins 
an  action  to  compel  the  administration  of  a  charitable  bequest,  which 
was  entrusted  in  general  terms  to  the  care  of  ^^  the  two  nighest  civil 
officers  of  the  town"  (Boe  r.  Anderson,  20  D.  B.  M.  II).  Now, 
there  is  no  decision  defining  the  nature  and  extent  of  the  fiduciary 
relation  which  devolves  upon  the  local  authorities  in  cases  of  this  na- 
ture. But  if  on  principle  they  are  bound  to  see  to  the  right  appropria- 
tion of  the  trust-funds  in  the  outset,  it  seems  reasonable  also  to  con- 
clude that  they  have  an  interest  at  common  law  to  see  to  the  admi- 
nistration of  the  trust-estate  as  long  as  its  purposes  remain  unful- 
filled. 

.  The  common  law  capacity  of  a  corporation  to  sustain  the  fiduciary 
character,  does  not  extend  to  trading  corporations.  This  doctrine 
is  expressly  recognised  in  the  case  of  the  Bank  of  England  (Lewin 
on  Trusts,  31),  and  may  be  extended  to  all  companies  incorporated  or 
otherwise  privileged  by  Act  of  Parliament,  on  the  authority  of  the 
principles  laid  down  by  Lord  Cranworth,  in  the  case  of  the  Cale- 
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donian  and  Dambartonshire  Railway  v.  Magistrates  of  Helensburgh 
(19th  June  1856,  2  Macq.  391).  The  point  decided  by  their 
Lordships  was,  that  an  agreement  to  apply  the  money  of  the  Com* 
pany  to  a  purpose  not  contemplated  in  the  local  statutes,  was  void 
and  could  not  be  enforced  against  the  Company, — the  principle  being 
that  joint-stock  companies  exist  only  for  the  purposes  declared  in 
the  grant,  and  have  no  power  to  bind  themselves  to  the  performance 
of  extraneous  duties,  or  to  subject  themselves  to  pecuniary  liability 
in  consequence.  The  whole  train  of  reasoning  on  which  this  im- 
portant judgment  was  founded,  is  equally  applicable  to  the  case  of 
chartered  banks.  How  far  it  may  be  considered  to  strike  at  the 
validity  of  certain  transactions  not  within  the  category  of  legitimate 
banking,  in  which  it  is  understood  that  some  of  these  companies  have 
engaged,  it  is  unnecessary  for  our  purpose  to  discuss ;  but  we  may 
fan*ly  infer  from  it  that  no  joint-stock  company  would  be  warranted 
in  assuming,  directly  or  indirectly,  the  responsibilities  of  trustees. 

If  a  joint-stock  company  cannot  assume  the  functions  of  trustees, 
it  is,  however,  indisputable  that  trustees  may  become  members  of 
soch  companies.  This  seems  to  us  the  proper  stage  for  inquiring 
into  the  true  nature  of  such  transactions.  The  liability  incurred  by 
the  trustees  to  account  to  their  constituents  for  the  consequences  of 
such  an  appropriation  of  the  trust-funds,  falls  to  be  considered  else- 
where ;  but  the  consideration  of  the  nature  of  the  transaction  itself 
—the  purchase  of  the  shares — will  be  found  to  resolve  into  the  in- 

3 dixy,  whether  it  be  possible  to  devolve  the  respcmibility — and 
leiefore,  in  effect,  the  office  of  a  fiduciary  upon  the  company,  of 
which  the  original  body  of  trustees  becomes  a  partner*  The  ques- 
tion, which  is  confessedly  an  open  one,  arises  in  this  way.  Suppose 
that  trustees  have  invested  the  whole  of  the  trust-funds  in  the  pur- 
chase of  bank  stock,  that  they  become  registered  shareholders  ^^  as 
trustees,'^  and  that  in  consequence  of  the  bank  becoming  insolvent, 
a  call  is  made  upon  the  shareholders  : — Are  the  trustees  personally 
hable  for  the  amount  of  the  call,  or  will  the  loss  arising  by  reason 
of  there  being  no  surplus  trust-funds,  have  to  be  borne  by  the  gene- 
ral body  of  the  shareholders!  Railway  and  other  statutory  compa- 
nies invariably  refuse  to  transfer  stock  into  the  names  of  trustees  as 
fuch.  Trustees  can  only  be  entered  on  the  register  as  joint  pro- 
prietors; thus  rendering  themselves  personally  liable  as  contributories 
for  their  proportion  of  the  company's  debts.  Therefore,  if  trustees 
h(Jding  bank  stock  are  entitled  to  escape  payment  of  calls,  the 
exemption  cannot  arise  from  mere  fact  of  their  holding  the  stock  in 
tmst — that  circumstance  being  evidently  immaterial  when  the  trus- 
tees appear  on  the  register  as  absolute  owners.  Exemption  can 
only  be  maintained  on  the  ground  of  the  shareholders  being  regis- 
tered as  trustees ;  and  there  will  be  at  least  a  strong  presumption 
against  limiting  their  liability ;  because  the  company  nas  a  material 
interest  in  seeing  that  its  shareholders,  whose  credit  is  pledged  to 
the  pnblic,  shall  be  responsible  parties,  and  not  mere  abstractions, 
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like  the  credit  of  the  trust^^state  in  qaestion.  If  the  company  are  not 
bound  to  accept  as  a  shareholder  a  party  who  stipulates  that  his 
liability  is  limited  to  the  value  of  the  trust-estate,  neither  is  it  to  be 
presumed  that  they  have  consented  to  a  limitation  of  his  liability  by 
merely  enrolling  him  as  a  trustee,  unless  the  use  of  the  words  ^  as 
trustee"  has  a  legal  significance  which  plainly  imports  such  a  limi- 
tation. We,  however,  are  not  aware  of  any  decision  or  authority 
that  can  be  held  to  have  impressed  such  a  meaning  on  the  terms. 
Nothing  more  may  be  intended  by  the  use  of  the  expression,  ^^  trus- 
tees" of  so  and  so,  than  to  give  notice  to  the  public  of  the  nature 
of  the  shareholder's  right ;  and  while  the  directors  may  well  allow 
a  notice  of  trust  to  appear  on  the  register,  in  order  to  prevent  the 
creditors  of  the  individual  trustee  from  attaching  or  claiming  to 
attach  the  property,  it  by  no  means  follows  that  a  concession  of  this 
kind  is  to  carry  with  it,  by  operation  of  law,  an  abandonment  on  the 
part  of  the  company  of  their  right  to  proceed  against  the  registered 
shareholder  as  a  contributory.  On  the  contrary,  there  are  many 
acts  of  administration  which  may  be  done  by  a  party  in  the  character 
of  trustee,  and  for  the  performance  of  which  he  may  notwithstanding 
be  personally  bound.  But,  as  already  hinted,  the  objection  which 
appears  to  us  to  weigh  most  strongly  against  the  theory  of  immunity, 
is  that  it  implies  a  devolution  of  the  burden  of  the  trust  upon  the 
company  itself.  Trustees,  being  bound  to  seek  a  safe  invest- 
ment for  the  trust-funds,  are  understood  to  be  liable  for  losses 
incurred  by  reason  of  any  failure  in  duty  in  this  particular.  And 
conversely,  when  a  bank  or  joint-stock  company  is  charged  with  the 
investment  of  the  capital  of  a  trust-interest,  they  undertaking  to  pay 
high  dividends  if  their  trade  is  successful,  and  to  sustain  all  the  loss 
—beyond  the  original  value  of  the  shares — ^if  unsuccessful,  it  ap- 
pears to  us  that  the  company,  in  so  doing,  becomes  practically  a 
trustee  as  regards  these  funds,  and  assumes  a  position  and  a  respon- 
sibility which  the  directors  are  not  entitled  by  the  constitution  of 
such  companies  to  undertake,  and  from  which,  in  justice  to  the 
other  shareholders,  they  would  be  found  entitled  to  recede. 

We  may  add,  that  the  registration  and  transfer  of  the  shares  has 
been  here  assumed  to  be  made  in  favour  of  ^^  A.  B.  and  C.  as 
trustees  of  D.,"  or  in  some  such  form.  But  it  will  not  alter  their  posi- 
tion, though  they  be  registered  as  "  The  trustees  of  D."  witnout 
naming  themselves.  It  has  been  ruled  (Bell  v,  Trotter^s  Trustees, 
20th  Jan.  1841,  3  D.  380)  that  it  is  irregular  for  trustees  so  to 
designate  themselves ;  and  that  they  cannot  sue  or  be  sued,  or  use 
diligence,  under  such  a  designation.  It  cannot  well  be  maintained 
that  trustees,  who  had  rendered  themselves  liable  as  contributories, 
would  be  entitled  to  escape  from  their  obligations  merely  by  reason 
of  their  having  assumed  an  erroneous  designation. 

A  married  woman  may  be  a  trustee,  and  may  claim  such  privi- 
leges and  exercise  such  faculties  as  are  competent  to  persons  holding 
this  office  (Stoddart  r.  Rutherford,  30th  June  1812,  16  F.  C.  716; 
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Dariing  v.  WatsoD,  14th  Jan.  1824,  2  S.  607  (N.  E.  519),  11th 
May  1825,  1  W.  S-  188 ;  Laird  v.  MUne,  16th  Nov.  1833,  12  S. 
54 ;  Lewin,  34;  Forsyth,  93).     Bat  we  may  be  permitted  to  qaestioa 
the  expediency  of  such  a  selection.     The  observation  of  Lord 
Meadowbank  m  Stoddart's  case,  that  there  is  ^'  no  sinking  of  the 
rational  person  by  marriage,"  roost  not  be  understood  as  an  answer 
to  all  the  objections  to  such  an  arrangement.     The  denial  of  per- 
sonal standing  to  a  married  woman  extends  no  farther  than  to  nnl- 
lify  her  separate  acts  where  her  husband's  interests  are  concerned. 
Her  obligations  are  null,  because  their  fulfilment  could  not  be 
enforced  by  diligence  without  depriving  the  husband  of  her  society 
or  attaching  her  property,  in  which  the  jn8  mariti  gives  him  an  inte- 
rest.   Where  his  interest  is  excluded,  as  by  absence  from  the  coun- 
try amounting  to  desertion,  her  person  revives ;  and  in  like  man-^^ 
ner,  if  his  marital  rights  are  excluded  with  respect  to  a  particular 
estate,  her  transactions  with  reference  to  that  estate  receive  effect, 
although  the  husband's  consent  be  withheld.     On  the  other  hand,  it 
may  be  afBrmed  generally  that,  where  responsibility  to  third  parties 
is  mcorred  as  a  consequence  even  of  the  lawful  acts  of  the  wife, 
the  husband  is  the  responsible  party, — his  protection  being  that  the 
acts  in  question  are  null  unless  consented  to  by  himself.     Now,  it 
will  be  a  very  difficult  task  to  determine  the  limits  of  a  married 
lady's  authority  as  trustee,  upon  any  principle  consistent  with  justice 
to  the  husband,  and  responsibility  for  the  due  execution  of  the  trust. 
For  example,  it  has  been  argued  that  a  married  lady  cannot  sue  in 
the  capacity  of  trustee  without  the  formal  consent  of  her  husband 
(Lairu  V.  Milne,  12  S.  57,  per  Lord  Glenlee) ;  but  it  is  not  said  that 
he  is  to  be  responsible  for  withholding  his  consent  when  the  interests 
of  the  trust  require  that  it  should  be  given.     It  does  not  seem  con- 
sistent with  the  intentions  of  a  truster  that  any  constraint  should  be 
laid  on  the  discretion  of  his  trustees,  by  a  person  who  is  not  bound 
by  the  trust,  and  whose  interest  in  interfering  extends  no  further 
than  to  keep  himself  clear  of  pecuniary  liability.     It  seems  unfair, 
on  the  other  hand,  and  opposed  to  legal  principle,  to  hold  the  hus- 
band liable  for  the  expenses  of  litigation  or  other  contract  debts 
incorred  by  his  wife  as  trustee,  if  her  administration  of  the  trust  is 
binding  irrespective  of  his  consent.     The  same  diiHcuIty  would 
occur  in  the  event  of  a  married  lady  being  obliged  to  join  in  execut- 
ing a  conveyance,  where  she  was  nominated  a  sole  trustee,  or  sine 
qua  nonj  as  happened  in  Stoddart's  case  (Stoddart  v.  Rutherford, 
tuprd).    It  is  not  so  obvious,  indeed,  that  her  husband's  consent 
woola  be  necessary  to  the  validity  of  a  conveyance  in  which  he  is  not 
interested.     The  presumption  is  rather  the  other  way ;  because  she 
may  dispose  of  her  own  heritable  estate  mortis  causa  without  his 
authority.     Assuming,  however,  that  the  trust-deed  confers  upon 
her  the  power  of  acting  independently,  and  that  the  difficulty  is 
thus  got  over,  and  she  conveys  the  estate  to  the  wrong  party,  or  at 
the  wrong  time — e,  ^.,  while  the  trust  purposes  are  unlPulnlled,  who  is 
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to  suffer  the  penalty  of  her  breach  of  trust  ?  The  hardship  is  equally 
great,  whether  the  loss  is  borne  by  the  beneficiaries  or  by  the  non- 
consenting  hnsband.  It  most  be  desirable,  therefore,  to  avoid 
E lacing  married  women  in  the  position  of  trustees.  It  has  been 
eld  that  a  man  is  entitled  to  prohibit  his  wife  in  Umine  from 
accepting  the  office  of  trustee  (Stoddart  t;.  Rutherford,  supra).  In 
the  case  of  her  having  been  appointed  when  single,  it  has  not  been 
decided  that  he  is  entitled  to  insist  upon  her  retirement  from  the 
office ;  but  the  import  of  the  case  just  cited,  and  of  the  English  ease 
of  Lake  (Lake  v,  De  Lambert,  4  Ves.  595,  per  Lord  Loughboroiif;h)y 
is  favourable  to  such  a  view  of  the  husband's  rights. 

A  pupil  is  obviously  incapable  of  being  a  trustee.    No  pei*son 
can  be  constituted  a  trustee  until  he  has  accepted  the  office,   and 
that  acceptance,  a  pupil  equally  with  an  insane  person  or  idioty  is 
understood  to  be  incapable  of  granting.     This  doctrine  has  been 
recognised  in  the  case  of  a  pupu  professing  to  enter  into  a.  part- 
nership— ^a  relation  which  is  constituted  by  consent,  and  implies 
capacity  (Macaulay  v.  Benny,  15th  Feb.  1803,  1  BelFs  Com.,  N.  £• 
2jL0  D.),  and  the  same  reasoning  would  forbid  his  entering  on  the 
management  of  his  trust.     The  same  objection  cannot  be  maintained 
against  the  appointment  of  a  minor.     Such  an  appointment  may^  in 
certain  cases,  be  objected  to— on  grounds  already  discussed  as  appli- 
cable to  the  appointment  of  a  married  woman — ^namely,  that  he  is 
subject  to  the  control  or  interference  of  guardians,  and  therefore  not 
free  to  exercise  his  own  discretion.    But  what  shall  we  say  of  the 
case  of  a  minor  without  curators  1     It  may  be  thought  by  some 
that  the  case  would  never  occur,  as  people  would  naturally  be  un- 
willing to  commit  the  management  ot  their  property  to  such  persons 
as  are  too  young  to  have  full  power  over  their  own.     It  is  easy, 
however,  to  figure  cases  of  practical  occurrence.     Thus  a  trust  con- 
stituting a  widow  trustee  on  the  estate  of  her  husband,  might  emerge 
by  his  decease  before  she  had  attained  majority.     Or  a  minor  might 
enter   into    partnership — a  matter   of   everyday   occurrence — in 
which  case  it  might  be  deemed  expedient  to  vest  the  business  pre- 
mises or  other  heritable  property  in  the  partners,  including  the 
minor,  as  trustees  for  the  firm.    A  third  supposition  in  point  is  that 
of  a  minor  succeeding  to  the  office  of  trustee  as  heir  of  the  last 
survivor  of  the  trust-disponees.     In  any  of  these  cases  the  appoint- 
ment might  be  assumed  to  be  unobjectionable,  if  legally  competent. 
Beverting  therefore  to  the  question  of  competency,  it  would  seem 
that  there  are  no  technical  obstacles  to  his  assumption  of  the  office 
or  execution  of  the  trust,  since  the  only  acts  which  a  minor  is 
legally  debarred  from  performing — e.  g.y  gratuitous  alienation  or  dis- 
charge and  mortis  causa  disposition — are  equally  incompatible  \\  ith 
the  functions  of  a  tnistee.     If,  therefore,  the  appointment  is  objec- 
tionable, it  must  be  on  the  simple  ground  that  a  minor  is  considered 
not  to  possess  the  requisite  discretion.    Now  a  minor  cannot,  it  is  true, 
be  tinistee  on  a  sequestrated  estate  (Threshie,  30th  May  1815,  18  F 
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C.  381) ;  nor  would  he  be  appointed  a  jadicial  factor ;  and  be  is  dis- 
qaalified  at  common  law  from  voting  at  elections.  On  the  other  hand, 
a  minor  may  execute  faculties  under  an  entail^  or  consent  to  a  disen- 
tail in  certain  cases ;  he  may  sell,  lease,  or  burden  his  property ;  and 
he  may  even  present  to  a  living,  whether  he  have  or  have  not  curators 
(Brown  9.  Johnstone,  9th  June  1830,  8  S.  899) — a  fiduciary  power 
requiring  for  its  exercise  a  certain  degree  of  discretion.  We  incline^ 
therefore  to  the  opinion,  that  a  minor  must  be  presumed  to  have 
discretion  for  this  office.  This  appears  also  to  be  the  view  generally 
taken  in  Elngland,  though  our  distinction  between  minority  and  pu- 
pillarity  is  unknown  (Lewin,  pp.  35-39).  In  the  case  of  an  heir-at- 
law  who  is  trustee  for  the  purpose  of  making  up  titles  and  convey- 
ing to  his  ancestor's  general  disponees,  there  can  be  no  doubt  that  a 
min(Nr  would  be  entitled  to  perform  this  metelj^  formal  duty,  as  no 
deed  which  a  minor  can  be  compelled  to  grant  is  challengeable 
(Graham  v.  Earl  of  March,  31st  Jan.  1735,  M.  16,339).  The  case 
supposed,  of  a  trust  to  hold  property  subject  to  the  disposal  of  a 
fflercantile  company,  seems  to  fall  within  the  said  class — that  of 
merely  ministerial  trusts. 

In  the  event  of  a  minor  trustee  being  induced  to  join,  in  that 
character,  in  deeds  prejudicial  to  his  interests,  the  trustees  might  be 
sobjected  to  the  inconvenience  of  having  to  defend  their  adminis- 
tration in  a  reduction  on  the  grounds  of  minority  and  lesion.  The 
liability  to  such  proceedings  is  perhaps  a  sufficient  reason  why 
trustees  should  hesitate  to  enter  on  the  management  of  property  in 
oonjanction  with  a  minor  trustee. 

AUens  may  be,  and  not  infrequently  are,  appointed  trustees ;  but 
it  must  be  remembered  that  a  disposition  of  heritage  to  an  alien  is 
void.  Such  persons,  accordingly,  are  disqualified  from  acting  as 
trustees  for  the  administration  or  distribution  of  heritable  property. 
An  alien  enemy  is  incapable  of  accepting  a  trust,  as,  by  the  law  of 
nations,  he  has  no  persona  standi  in  judicio. 

Mr  Forsyth,  on  the  authority  of  an  old  case  (Mackenzie ;  Elch.  Y. 
Trust,  4),  says,  that  a  conviction  for  high  treason  forms  the  sole  recog- 
nised disqualification,  on  the  score  of  crime.     It  must  be  added,  how- 
ever, that  there  is  no  authority  for  holding  that  convictions  for  other 
infamous  crimes  do  not  disqualify.     A  sentence  of  outlawry  must  of 
necessity  operate  as  a  bar  to  the  acceptance  of  a  trust ;  and  it  is  but 
reasonable  to  presume  that  the  acceptance  of  a  trust  by  a  party 
nndei^ing  punishment  for  crime  would  be  void.     The  question, 
liowever,  is  of  no  practical  importance ;  because  any  circumstance 
raising  suspicions  of  dishonesty,  or  of  inability  to  discharge  the  duties 
iociimbent  on  a  trustee,  might  be  made  the  ground  of  an  applica- 
&Q  to  the  Court  for  his  removal  frx)m  the  office.     This  subject,  how- 
ever, will  fiJl  to  be  considered  in  a  subsequent  section. 

M'L- 
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THE  NATUEE  OF  LEGITIM  AND  JUS  EELIGT^. 

There  are  few  rnles  of  law  which  appear  to  the  uninitiated  so 
simple  and  free  from  difficnltj  as  those  which  assign  to  wife  and 
children  a  fixed  share  of  a  deceased's  moveable  estate^  and  divide 
\he  remainder  among  certain  relations,  or  according  to  the  de- 
ceased's testament ;  yet  there  are  few  branches  of  the  law  which 
have  given  rise  to  more  numerous  or  more  difficult  questions.  On 
various  points  the  authorities  differ,  and  conflicting  decisions  are  not 
wanting,  even  in  recent  cases.  The  changes  lately  made  by  sta- 
tute have  further  complicated  the  subject,  not  only  by  altering  the 
law  in  certain  very  important  particulars,  but  by  unsettling  the 
theories  which  rested  upon  the  former  law.  These  considerations 
seem  to  render  a  brief  exposition  of  the  present  state  of  the  law  upon 
this  subject  not  inexpedient.  In  the  present  article,  the  nature  of 
the  rights  of  Jus  Rehctse  and  Legitim  is  to  be  considered. 

The  rules  of  law  which  in  this  country  regulate  the  succession  to 
moveable  property,  are  of  two  kinds.  1.  Those  which  take  effect 
whether  the  deceased  died  testate  or  intestate,  and  secure  to  a  wife  and 
children  a  fixed  share  of  the  succession  ;  and  2.  those  which  regulate 
the  disposal  of  that  part  of  the  estate  which  is,  or  might  have  been, 
disposed  of  by  the  will  or  testament  of  the  deceased.  Under  the 
former  head  are  included  the  laws  relating  to  jus  relictce  and 
legitim.  The  latter  class  form  the  law  of  testate  and  intestate  suc- 
cession. 

The  propriety  of  treating  ^'tf«  relictw  and  legitim  as  rights  of  suc- 
cession, is  a  question  which  has  given  rise  to  much  discussion  among 
lawyers.  While  some  have  held  that  they  are  to  be  regarded  simply 
as  rights  of  succession,  others  have  maintained  that  they  are  rights 
arising  from  a  ioint  ownership,  which  wife  and  children  are  presumed 
to  have  in  the  husband  and  father^s  moveable  estate.  Others,  again, 
lay  it  down,  that  they  are  neither  rights  of  succession  nor  of  owner- 
ship, but  mere  claims  against  the  executor  of  the  nature  of  ordinary 
debts. 

Stair  and  Erskine  both  ascribe  the  jtta  relictoB  and  legitim  to  the 
doctrine  of  communto  bonoruniy — ^regaraing  the  communio  as  a  real 
partnership  between  the  married  persons,  into  which  the  children 
are  admitted  by  birth.  According  to  this  view,  the  right  of  the 
partners  to  a  share  of  the  common  stock  emerges  at  the  dissolution  of 
the  marriage.  Mr  Fraser,  in  his  work  on  the  Personal  Belations, 
has  treated  this  question  very  fully,  and  shown  that  the  communio 
bonorum  is  in  our  law  a  mere  name ;  but  it  is  unnecessary  here  to 
do  more  than  quote  two  recent  decisions  repudiating  the  theory  in 
question — one  as  regards  the  jus  relictcs^  the  other  as  to  legitim. 
Both  cases  are  deserving  of  special  attention,  as  in  both  the  decision 
was  given  against  the  opinion  of  very  eminent  judges. 

In  the  case  of  Shearer  v.  Christie,  18th  November  1842,  5  D.  132, 
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Lord  Mackenzie,  in  expressing  the  opinion  of  the  majoritj  of  the 
Court  (including  Lord  President  Bojle,  Lords  Gillies,  Fnllerton, 
JeffipeYy  Cockbnm,  and  Murray),  said,  ^'  The  wife's  original  pro- 
perty in  it"  (her  moveable  estate  before  marriage)  ^^  had  been  extin- 
guished by  the  marriage,  by  which  it  became  the  property  of  the 
nnsband,  just  as  much  as  his  own  moveable  propeiiy  was.  Both, 
no  doubt,  fell  under  the  name  of  communio  bonorum*  But  we  can- 
not regard  that  as  giving  to  the  wife  any  right  of  property  during 
the  subfiistence  of  the  marriage.  The  absolute  power  of  use  and 
disposal  being  in  the  husband,  we  must  consider  the  goods,  nominaUy 
in  communion  as  truly  hisj  not  at  all  tlie  tmfe^s  property.  In  this 
view,  we  do  not  think  that  a  mere  renunciation  ot  the  jus  mariti 
made  by  the  husband,  in  relation  to  the  whole  or  any  part  of  these 
goods,  could  vest  the  property  of  them  in  the  wife."  This  decision, 
besides  setting  aside  the  theory  that  jus  retictcB  arises  from  the  wife 
having  a  partnership  in  the  goods  in  communio^  goes  far  to  settle  the 
point  as  regards  the  legitim  also ;  for  if  the  right  of  the  wife  is  not  a 
joint  ownership,  much  less  can  the  right  of  the  children  be  so.  But 
the  decision  of  the  House  of  Lords,  in  the  case  Fisher  v.  Dixon,  6th 
April  1843,  2  BelFs  Ap.,  p.  63,  seems  to  decide  the  point  expressly. 
Lord  Cottenham  said,  ^<  Up  to  the  time  of  the  father's  death,  the  right 
of  the  children  to  legitim^  though  spoken  of  as  existing  for  some  pur- 
poses^ is  at  most  future  and  subsequent,  depending  not  only  upon 
the  amount,  if  any,  of  the  property,  but  upon  the  number  of  cnil- 
dren  entitled  to  partake  of  it  at  the  father's  death.  But,  upon  the 
event  happening,  all  contingency  ceases,  and  the  right  becomes 
present  and  vested ;  so  that  if  the  child  die  before  it  receives  its 
diare,  the  representatives  are  entitled  to  it." 

The  other  view  which  Mr  Fraser,  erroneously  as  we  think,  ascribes 
to  the  Court  in  this  case  of  Fisher  t;.  Dixon,  is  thus  stated  by  him, 
"  Personal  Relations,"  vol.  i.,  p  530 : — "  The  view  which  the  Court 
took  of  jus  relictsB  and  of  legitim  sanctioned  neither  of  the  prevailing 
opinions,  that  they  were  rights  of  division,  or  rights  of  succession ; 
but,  adopting  a  different  principle,  a  conclusion  was  arrived  at,  which 
seems  incompatible  with  either  of  these  doctrines.  They  held  that 
the  father,  auring  his  life,  had  entire  power  over  the  whole  move- 
able property  to  be  divided ;  that  he  could  convey  all  this  property 
to  a  trustee,  and  that  the  rights  of  the  widow  and  the  children  were 
nothing  different  from  those  of  ordinary  creditors  against  their 
debtor;  that  the  jus  relictse  and  legitim  were  debts  against  the  exo- 
catry  fiinds,  like  ordinary  debts ;  and,  in  short,  were  nothing  more 
than  mere  claims,  competent  to  the  parties  in  right  of  them,  against 
the  husband's  executor.'^ 

It  cannot  be  disputed  that  jus  relictce  and  legitim  are  claims  for 
suns  of  money  which  must  be  satisfied  by  the  executor,  or  debts 
dne  by  him,  in  the  same  sense  that  a  legacy  may  be  called  a  debt 
dae  by  him,  though  of  course  they  are  postponed  to  ordinary  debts, 
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The  jadsesy  in  the  case  of  Fisher  t^.  Dixon,  said  so,  bat  they  do  not 
seem  to  have  said  more ;  and  it  is  seen  that  the  judgment  iteelf  goes 
further.  But  granting  so  much,  the  question  remams,  What  is  the 
foundation  of  the  claim  t  What  is  the  ground  of  the  debtt  Is  it 
not  the  right  given  by  law  to  succeed  to  a  share  of  the  deceased's 
moveables  1 

All  the  authorities  speak  of  jus  relictcs  and  legitim,  as  shares  of 
the  deceased's  property.  The  very  name,  legitima  portio^  declares 
what  was  understood  to  be  the  nature  of  the  right.  In  the  most 
recent  cases^  the  judges  speak  of  the  right  of  the  children  during 
the  father^s  life  as  a  spes  successionis.  But  more  than  this,  the 
theory  that  these  rights  are  mere  debts^  to  be  deducted^  like  other 
debtSy  from  the  ezecutry  funds,  seems  to  be  quite  inconsistent  i^ith 
the  acknowledged  principle,  that  a  general  settlement  is  incom- 
patible with  a  claim  of  legitime  so  that  a  son  cannot  both  take  under 
the  one  and  claim  the  other.  If  legitim  were  a  mere  debt,  to  be  de- 
ducted like  any  other  debt  due  by  the  father  to  the  son,  it  would  form 
no  part  of  the  succession,  and  there  would  be  no  inconsistency  on  the 
part  of  the  son  in  claiming  it  and  a  share  of  the  succession  under 
the  settlement.  The  principle,  on  the  other  hand,  is  quite  clear^  if 
legitim  is  considered  as  a  part  of  that  succession,  the  distribution  of 
which  a  general  settlement  was  intended  to  regulate.  The  very 
case  to  which  Mr  Fraser  refers  in  support  of  his  view,  seems  to  be 
an  authority  against  him — Fisher  v.  Dixon,  6th  July  1841,  3  D. 
1181.  Lord  FuUerton,  in  giving  his  opinion,  which  was  concurred 
in  by  all  the  consulted  Judges — viz..  Lord  President  Hope,  Lords 
GiUies,  Mackenzie,  Jemrey,  Cockburn,  Cuninghame,  Murray,  and 
Ivory, — and  in  referring  to  the  case  of  Henderson,  26th  July  1782, 
said, — '^  It  clearly  ascertains,  that  when  there  is  a  general  settlement, 
the  moveable  e£fects  cannot  be  held  as  split  into  two  parts, — the  dead's 
part  carried  by  the  settlement,  and  the  legitim  left  to  the  operation 
of  law.  That  was  part  of  the  argument  of  Elizabeth,  and,  if  well 
founded,  she  must  have  succeeded ;  for  then  she  might  have  taken 
the  whole  legitim  in  her  own  right,  founding  on  the  settlement  only 
in  regard  to  the  dead's  part  and  heritage.  But  the  judgment  went 
the  other  way,  evidently  on  the  ground  that  the  general  settlement 
included  all  the  moveables,  and  that  her  claim  of  legitim  being  tfana 
excluded  by  the  deed,  was  therefore  incompatible  with  it.  Here, 
then,  it  must  be  held  that  the  general  settlement  carried  to  William 
Dixon  the  whole  moveables,  including  that  which  would  otherwise 
have  fallen  to  him  as  legitim."  After  similar  remarks  upon  the  case 
of  Collier,  6th  July  1833,  which  decided  the  same  point,  his  Lord- 
ship continued, — "  Let  it  be  supposed  that  the  ikther  had  confined 
his  disposition  to  the  dead's  part,  and  ^ven  William  Dixon,  by  the 
settlement,  one-half  of  his  moveable  effects,  leaving  the  proper  fond 
of  legitim  entirely  free, — would  there  have  been  any  incompetency 
in  ^^liam  Dixon  claiming  his  share  of  legitim  in  addition  to  the 
bequest  ?     Upon  what  ground  could  he  have  been  called  on  to  col- 
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late  anything  which  confessedly  left  the  whole  fund  of  legitim 
entirely  free,  as  it  stood  at  the  fatbei^s  death,  and  which  was  quali- 
fied by  no  condition  that  he  should  renounce  legitim  ?  If  there 
were  any  room  for  snch  an  objection,  it  must  have  rested  on  the 
sapposed  implication,  that  the  father  intended  he  should  not  take 
both, — an  implication  which  I  think  could  not  well  have  been  lis- 
tened to  in  a  question  of  the  kind,  considering  the  rule  that  legitim 
must  be  expressly  renounced  or  excluded."  Now,  if  legitim  were  a 
mere  debt,  what  could  a  general  disponee  plead  against  a  son  claim* 
ing  both  it  and  a  provision  but  this  implication  t  He  could  not 
maintain  that  the  settlement  conveyed  the  legitim,  if  legitim,  in- 
stead of  being  a  part  of  the  succession,  is  nothing  more  than  a  debt 
dae  by  the  executor. 

The  only  other  authority  to  which  we  refer  is  that  of  Professor 
Bell.  In  his  Principles,  sec.  1582,  he  describes  legitim  as  ^'  a  right 
of  succession  to  a  share  of  the  father's  moveable  estate." 

It  may  be  objected,  that  j^ia  relictoe  is  not  of  the  same  nature  as 
le£^tim ;  and  the  right  of  a  predeceasinq  wife  to  a  share  of  the  com- 
4  stck,  under  tfe  fonneriaw,  ma/be  pointed  to  in  support  of 
this  position.  In  answer  to  this,  the  name  of  this  right  also  may  be 
applied  to.  It  has  been  specifically  marked  as  jus  reliotcs;  and, 
daring  the  whole  history  of  our  law,  no  name  has  been  used  com- 
mon to  the  two  rights.  This  is  all  the  more  remarkable,  seeing  that 
^  the  predeceasing  wife's  share  of  goods  in  communion"  is  the  short- 
est name  for  one  of  them«  This  shows  that  it  either  existed  anterior 
to  the  predeceasing  wife's  right,  or  was  looked  upon  as  a  difierent 
right,  it  is  probable  the  former  of  these  views  is  the  correct  one,  and 
that  the  predeceasing  wife's  right  was  introduced  when  the  doctrine  of 
eommumo  bonorum  prevailed,  as  the  name  shows.  If  so,  that  doc- 
trine being  now  set  aside  by  decisions,  and  that  right  extinguished 
by  statute,  there  seems  to  be  no  reason  why  the  legitim  and  jus 
TtlkUB  should  not  be  treated  as  rights  precisely  of  the  same  nature. 

Though  jus  relictee  and  legitim  are  rights  of  succession  to  move- 
ables, it  is  to  be  observed  that  they  do  not  come  under  the  terms  of 
Mr  Dunlop*s  Act  (18  Vict.,  c.  23),  which  introduces  the  doctrine 
of  representation  in  cases  of  intestate  moveable  succession.  No 
person  dying  can  be  intestate  quoad  the  jus  relictcB  and  legitim ;  and 
the  Act  is  expressly  limited,  by  its  interpretation  clause,  to  the 
whole  free  moveable  estate,  on  which  the  deceased  might  have 
tested,  undisposed  of  by  will. 

It  is  to  be  observed,  however,  that  sec.  7  of  this  Act  removes  the 
restriction  which  denied  a  widow  her  ^tw  relictce  unless  the  marria^ 
had  subsisted  for  year  and  day,  or  a  living  child  had  been  bom  of  it. 

R.  M. 
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COMPENSATION. 

In  mercantile  cases  no  defence  is  more  natural  and  conclusive  than 
the  plea  of  compensation ;  but  it  has  been  pronounced  by  no  mean 
authority  to  be  ^'  one  of  the  most  difficult  and  most  subtle  of  almost 
any  chapter  in  law/'  TPer  Lord  Ivory,  17  D.  746.)  We  need 
not  wonder,  therefore,  tnat  the  circumstances  in  which  it  is  stated 
frequently  show  an  imperfect  notion  of  its  principles.  Thus,  in  last 
year's  volume  of  Reports,  we  find  an  illiquid  and  disputed  claim 
against  a  parochial  board  set  up  in  answer  to  a  charge  for  poor 
rates  (Munro,  20  D.  72).    Another  action  (Hunter,  20  D.  1353)^  for 

Sayment  of  the  price  of  coppering  a  ship,  is  met  by  a  claim  of 
amages  for  the  defective  quality  of  the  material  employed.  The 
defender's  plea  is  treated  as  a  plea  of  compensation  in  the  pleadings, 
the  inferior  Court  judgment,  tne  report,  and  the  rubric ;  but  in  rea- 
lity it  had  nothing  to  do  with  compensation,  and,  in  point  of  fact, 
could  not  have  been  sustained  (wnich  it  was)  without  doing  vio- 
lence to  all  the  principles  of  this  rule  of  law. 

The  principle  of  compensation  appears  sufficiently  from  the  reason 
of  it — ^that,  namely,  which  is  assigned  by  Pomponius:  ^^  Interest 
nostra  potius  solvere  quam  solutum  repetere.*'  Where  two  persons 
hold  the  mutual  relation  of  debtor  and  creditor,  there  is  no  use  of 
forcing  each  of  them  to  bring  separate  actions  for  the  recovery  of 
their  respective  claims.  Manifestly  the  shortest  and  most  rational 
way  is  to  place  the  one  against  the  other,  and  decern  only  for  the 
balance,  if  balance  there  is.  Compensation  is,  therefore,  reciprocal 
payment ;  the  one  claim  is  an  extinction  or  quittance  of  the  other. 
The  subject,  as  expounded  in  the  civil  law,  is  a  remarkable  example 
of  the  subtlety  of  the  Roman  jurists ;  and,  with  the  exception  of 
making  compensation  self-operative,  the  whole  of  the  principles  they 
established  have  been  completely  incorporated  into  the  law  of  Scot- 
land. At  first,  however,  our  Courts  would  not  listen  to  the  plea. 
There  is  an  old  case,  of  the  year  1543,  reported  in  M.  (2545),  where 
it  is  laid  down  that  '^the  exception  had  now  a  place;"  and  Balfonr 
(Exc,  p.  349)  says,  that  ^^  be  the  law  of  this  realme  na  exception  of 
compensation  suld  be  admitted,  hot  actioun  sould  be  reservit  to  the 
proponar  thairof  to  persew  for  the  debt  pertein  and  to  him  as  accordis 
of  law."  However,  an  Act  of  the  twelfth  Parliament  of  James  VI. 
altered  the  ancient  common  law  in  this  particular.  By  1592,  c.  143, 
it  is  provided  that  '^  ony  debt  de  liquido  ad  liquidum  instantly  veri- 
fied by  writ  or  aith  of  the  party  before  the  giving  of  the  decreete 
be  admitted  by  all  judges  within  this  realme  be  way  of  exception  : 
but  not  after  tlie  giving  thereof,  in  the  suspension  or  in  the  redac- 
tion of  the  same  decreete." 

Parliament  obviously  intended  that  this  statute  should  primarily, 
at  least,  be  confined  to  debts  actually  exigible,  or  which,  without 
further  ceremony,  could  be  put  in  force.     Down  to  the  latter  half 
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of  the  seventeenth  century  the  Coart  in  all  cases  adopted  this  inter- 
pretation ;  but  the  rule  came  to  be  modified,  as  indeed  the  Act 
contemplated,  to  the  extent  of  permitting  exceptions,  founded  on 
intromissions  with  goods  of  the  oefender  to  the  value  sued  for,  '*  to 
be  verified  instanter  by  writ  or  oath  "  (Staart  v.  M^Dufi^,  M.  2565). 
Some  years  later,  the  Court,  in  deciding  what  debts  were  liquid,  ap- 
pears to  have  adopted  the  maxim,  ^^  Quod  statim  liquidari  potest 
pro  jam  liquido  habetur."  Making  a  rongh  eauitable  application 
of  this  principle,  they  decerned  for  a  debt  where  tne  only  defence  was 
an  uiconstituted  counter  claim,  superseding  extract  for  a  period 
sufficient  to  enable  the  defender  to  liquidate  his  demand.     Tuus — 

"  John  Seton,  in  Aberdeen,  charges  the  relict  of on  a  clear 

bond;  Alleged^  her  husband,  by  a  charter,  party  with  the  said  John, 
was  creditor  to  him  for  the  freight  because  he  had  plied  the  voyages." 
The  Lords  ^^decerned,  superseding  extract  for  three  or  four  months, 
that  if  the  debt  be  liquidate  betwixt  and  that  time,  then  the  com- 
pensation was  to  be  received  "  (Seton,  M.  2566).  This,  as  Foun- 
tainhall,  who  reports  the  case,  very  justly  observes,  "  was  reversing 
the  Act,  stopping  a  liquid  debt  upon  an  illiquid  compensation,  and 
allowing  a  term  to  liquidate  it,  which  is  agere  id  mdirecte  quod 
directo  fieri  prohibetur."  But,  nevertheless,  the  same  practice  con- 
tinued (Brown,  M.  2566),  till  in  some  cases  the  question  came  to 
be,  what  length  of  time  the  party  should  be  allowed  to  constitute 
the  counter  claim — it  being  contended  that  the  brocard  about  in- 
stant liquidation  was  not  to  be  understood  in  ^'  rigore  judaico,"  but 
^^  cum  aliquo  temperamento,"  and  the  authority  of  the  learned  Bar- 
tolus  is  cited  to  show  that  two  months  is  not  excessive ;  and  the 
length  of  the  indulgence  ought  always  to  be  placed  in  arhitrio 
judieis. 

The  English  equivalent  of  compensation  is  set-off'.  The  main  fea- 
tures of  the  two  are  the  same,  but  they  differ  in  extent  and  compre- 
hension. For  a  long  time  the  extinction  of  a  debt  by  the  existence 
of  a  counter  demand  in  the  person  of  the  debtor,  was  unknown  to 
the  common  law  of  England.  There  was  no  such  thing  as  the 
balancing  of  accounts  in  bankruptcy.  The  consequence  was,  that  if 
jon  owed  a  man  L.IO,  and  he  in  turn  was  due  you  L.lOO,  you  were 
compelled,  upon  his  bankruptcy,  to  pay  up  your  L.IO,  and  take 
joar  chance  of  a  dividend  upon  your  debt  of  L.lOO.  This  con- 
tinaed  to  the  reign  of  Queen  Anne,  when,  in  the  case  of  bankrupts, 
a  remedy  was  provided  by  4  Anne,  c.  17,  amended  by  5  Geo.  II., 
c  30,  and  subsequent  bankruptcy  statutes.  The  next  step  was  the 
natural  discovery,  that  what  was  proper  in  the  case  of  bankrupts, 
could  not  be  unjust  where  there  was  no  bankruptcy ;  and  so  the 
Acts  of  the  2  and  8  Geo.  11.  provided,  that  wliere  there  are 
mutual  debts,  the  defendant  may  set  off*  the  debt  due  to  himself 
a^ust  that  for  which  he  is  sued,  either  by  pleading  it  in  bar,  or 
giving  it  in  evidence  under  the  general  issue.  The  remedy  here 
provided  is  a  much  narrower  thing  than  the  compensatio  of  the 
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civil  law.  The  latter  embraced  every  species  of  prestable  obliga- 
tion^  and  operated  ipso  jure ;  so  much  so,  tbat  if  a  debtor  paid  a 
debt  which  was  pl^  jure  extinguished  by  a  counter  demand,  he 
might  recover  by  a  condictio  indebiti  (1  Poth  on  Oblig.  377).  In 
modem  practice  it  has  no  doubt  ceased  to  have  this  sweeping  cha- 
racter. It  does  not  extinguish  the  counter  obligation,  or  stop  pre- 
scription, or  operate  any  of  its  efiects,  unless  it  is  expressly  pleaded  ; 
but  setoff  applies  only  to  cases  of  ^^ mutual  debt  and  credit"  arising 
in  a  particular  way.  In  this  matter,  therefore,  the  English  decisions 
are  to  be  received  with  some  jealousy ;  they  are  valuable  only  as 
showing  what  the  expression  '^mutual  debt  and  credit"  means. 
The  distinction  is  well  explained  by  an  American  author  (Barbonr 
on  Setoff,  p.  1-19). 

We  are  now  in  a  position  to  examine  what  compensation  tml j 
is.  Following  the  French  civilians,  it  will  be  found  to  exist  only 
under  these  conditions. 

1.  That  the  subjects  due  on  one  side  and  the  other  are  oom- 
mensurate,  or  identical, — {.e.,  of  the  same  species  and  quality. 

2.  That  the  debts  are  liquid,  or  capable  of  immediate  verification. 

3.  That  they  are  equally  due,  t.«.,  exigible  at  the  same  time. 

4.  That  the  parties  are  debtor  and  creditor  each  personally  of 
the  other,  or  as  it  is  other^'ise  expressed,  ^^  in  his  own  right." 

The  first  requisite  was  of  importance  only,  when  transactions  in 
fungibles  were  by  way  of  barter.  Every  question  that  now  occnrs 
relates  to  the  striking  a  balance  of  accounts.  However,  the  mle 
remains,  that  you  cannot  compensate  wheat  with  barley,  or  grain 
of  one  kind  with  grain  of  a  better ;  nor,  on  the  other  hand,  can  yea 
extinguish  a  money  debt  with  an  unperformed  obligation  to  deliver 
goods.  In  Hume  121  (Monro  v.  Robertson),  there  is  an  example 
of  this :  an  heritor  owing  eighty-^ight  bolls  of  victual  stipend  ^nras 
allowed  to  deduct  fifty  bolls  of  the  same  grain  due  by  the  minister 
as  tenant  of  part  of  the  heritor's  lands. 

Under  the  second  and  third  conditions,  it  is  required  that  the 
debts  are  actually  exigible ;  a  debt  due  now,  cannot  be  compensated 
by  one  due  a  month  hence,  or  that  depends  upon  the  purification  of 
a  condition.  A  creditor  is  not  bouna  to  admit  the  extinction  of  a 
clear  and  undoubted  claim  not  now  enforceable,  or,  indeed,  whose 
existence  is  entirely  conjectural.  For  a  like  reason,  the  Court  will 
not  receive  the  plea  lyhere  the  compensation  depends  upon  a  deli- 
cate and  complicated  accounting;  or  is  founded  on  vague  and 
general  statements  of  intromissions  not  admitted  by  the  creditor 
(Ewin^,  4  S.  313).  If  the  intromission  was  admitted,  the  claim 
would  l)e  compensated  to  the  extent  not  disputed  (Sibbald,  15  S. 
591).  But  the  doctrine  of  Erskine  is  still  adhered  to,  that  the 
claim  founded  on  must  be  ^'  clear  beyond  dispute ;"  or  ^^  such  as 
can  be  ascertained  either  by  a^  written  obligation,  the  oath  of  the 
adverse  party,  or  the  sentence  of  a  judge"  (E.  3,  4,  16).  Of  this 
many  examples  might  be  given.    Thus  an  allegation  of  illiquid 
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claims  is  no  answer  to  an  action  founded  on  an   accepted  bill 
(Edwardsy  1  S.  27)  ;  the  party's  only  remedy  is  to  peril  the  case  on 
the  porsner's  oath  (Mitchell,  1  S.  451).     On  the  same  ground,  sus- 
pension of  a  chai^  on  a  bill  has  been  refused  (Macrae,  1  D.  817), 
or  ou  a  decree  in  foro  (4  S.  824),  or  where  the  claim  arose  under 
a  bond  of  provision  (Thomson,  8  S.  267).     And  where  a  verdict 
was  obtained  in  an  action  of  damages,  the  Court  refused  to  super- 
sede extract  till  the  result  of  an  action  of  count  and  reckoning,  then 
in  dependence,  should  be  ascertained,  so  as  to  enable  the  defender  in 
the  first  action  to  constitute  certain  claims  for  the  purpose  of  com- 
pensation   (Lawson,  7  D.  153).    In   questions  between  landlord 
and  tenant,  it  has  been  held  that  the  tenant  is  not  entitled  to  retain 
rent  due  in  satisfaction  of  obligations  prestable  from  the  landlord ; 
e.g.  the  value  of  the  dung  and  way-going  crop  taken  by  the  incom- 
ing tenant,  and  as  to  which  a  suboussion  is  in  dependence  with  the 
iuidlord.     The  landlord's  rent  is  liquid,  the  tenant's  claims  illiquid 
(Dickson  V.  Porteous,  15  D.  1).    It  has  been  laid  down  by  Lord 
Cowan  (Drew  v.  Drew,  17  D.  565),  that  though  the  general  rule 
is,  that  a  liquid  claim  arising  out  of  a  written  document  of  debt  can 
'be  met  by  no  illiquid  and  unconstitutional  counter  claim,  ^^  there  are 
certain  cas^  to  which  the  rule  does  not  apply,  as,  where  application 
is  made  on  behalf  of  a  child  to  a  parent  or  guardian  for  the  child's 
provi»on — ^a  debt  constituted  by  written  obligation  with  interest, 
it  may  be  stated,  ope  exceptionisy  that  the  interest  has  been  applied 
in  the  education  and  maintenance  of  the  child  living  in  family." 
True;  but  that  is  not  compensation.     The  interest  is  expended 
for  the  child's  behoof  by  the  party  entitled  to  make   the   dis- 
boisements — the  parent  or  guardian ;  and  his  right  to  refuse  to  give 
over  again  that  which  he  has  already  expended,  has  no  connec- 
tion whatever  with  compensation.      Nay,  if  there  was  any  such 
mle,  the  case  under  Lord  Cowan's  consideration   was  the    very 
one  for  its  application.     A  young  lady,  ten  years  after  her  father's 
death,  claimed  from  his  trustees  arrears  of  an  alimentary  provision 
daring  that  period  with  interest.    A  brother,  the  managing  member 
of  the  trust,  over  whose  lands  the  provision  was  secured,  and  with 
whom  the  pursuer  lived,  resisted,  on  the  ground  that  far  more  than  the 
sum  had  been  expended  in  her  maintenance.  But  the  Court  would  not 
listen  to  the  plea.     ^^  I  think  here,"  said  the  late  Lord  Justice-Clerk 
Hope^  « that  as  this  party  has  not  produced  vouchers,  and  has  failed 
to  produce  accounts  sanctioned  or  accepted  by  his  sister,  he  is  not 
entitled  to  plead,  as  he  does,  extinction  of  the  claim"  (Drew,  sttp.). 
In  short,  the  only  safe  course  is  to  adhere  to  the  rule,  as  stated  by 
the  Lord  Chancellor  in  a  recent  case.     It  was  an  action  on  a  bill  at 
the  instance  of  the  payee,  in  which  the  mercantile  company  on 
whose  behalf  it  was  accepted  set  up  certain  counter  claims,  arising 
OQt  of  the  alleged  misapplication  of  certain  funds.  ^^  Illiquid  demands 
of  this  nature  (he  said)  to  be  established  as  the  result  of  compli- 
cated cross  accounts,  and  by  proving  a  knowledge  of  the  fraudulent 
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misapplication  of  the  partnership  funds,  cannot  be  set  off  against 
a  plain  ascertained  sum  due  on  a  bill  of  exchange"  (Blair  Iron 
Co.,  27  Jur.  614). 

A  different  rule  prevails  in  balancing  accounts  in  bankruptcy. 
There  is  then  no  occasion  for  the  parties  being  in  a  hurry ;  and  were 
immediate  payment  exacted  from  a  debtor  who  is  creditor  of  the 
bankrupt  in  a  future  claim,  the  result  would  frequently  lead  to 
most  iniquitous  consequences.  The  rule  therefore  is,  in  the  words 
of  Lord  Glenlee,  ^^  Wbere  counter  claims  exist  at  the  date  of  the 
sequestration,  or  an  accession  to  a  trust-deed,  they  may  compensate 
each  other,  and  that  whether  the  claim  on  which  compensation  is 
pleaded  be  presently  exigible,  contingent,  or  future,  provided  it 
actually  exist  at  that  period"  (Mill,  4  S.  221).  This  privilege  of  the 
creditor,  it  will  be  observed,  is  rested  rather  on  retention  than  com- 
pensation. Of  course,  as  was  decided  in  the  case  quoted,  a  debt 
against  a  bankrupt,  subsisting  prior  to  bankruptcy,  will  not  compen- 
sate a  claim  by  the  trustee  arising  subsequently  to  the  bankruptcy. 

It  is  a  common  mistake  to  confound  compensation  with  a  claim 
arising  to  a  defender  under  the  contract  sued  upon,  by  reason  of  its 
impeitect  performance.  Suppose,  for  instance,  that  a  person  is  sned  ' 
by  a  mason  for  building  a  wall,  and  the  answer  is  an  admission  of 
the  employment,  but  an  allegation  that  the  work  is  so  badly  done, 
and  the  wall  is  so  much  off  the  perpendicular,  that  it  is  in  danger  of 
tumbling  down, — is  the  builder  entitled  to  recover  his  whole  demand, 
leaving  the  defender  to  bring  his  cross  action,  or  should  he  only 
be  permitted  to  recover  what  the  work  is  worth  ?  In  England  the 
latter  is  the  rule ;  he  gets  only  the  value  of  his  services.  In  a  case 
of  the  above  nature  (Famsworth  v.  Garrard,  1  Camb.  37),  Lord 
Ellenborough  said — "  The  plaintiff  is  to  recover  what  he  deserves. 
It  is  therefore  to  be  considered  how  much  he  deserves,  or  if  he  de- 
serves anything.  The  correct  rule  is,  if  there  has  been  no  beneficial 
service,  there  shall  be  no  pay ;  but  if  some  benefit  has  been  derived, 
though  not  to  the  extent  expected,  this  shall  go  to  the  amount  of  the 
plaintiff's  demand,  leaving  tne  defendant  to  his  action  for  negligence.'* 
Here  compensation  does  not  arise,  as  in  compensation  properly  so 
called  it  always  does,  out  of  a  separate  debt  or  independent  con- 
tract ;  but  the  question  truly  is,  whether  the  sum  stipulated  has  been 
actually  earned  bv  the  pursuer  performing  his  share  of  the  bargain  ; 
because,  if  there  has  been  imperfect  performance,  the  pursuer  can 
only  recover  the  quantum  meruit^  and  a  reduction  of  the  contract 

f)rice  will  be  made  to  that  extent.  This  is  what  is  called  in  English 
aw  recoupment  of  damages  (irom  the  French  recoupevj  to  cut  again). 
It  is  the  right  of  the  defender  to  claim  a  discount  from  the  d^t,  or 
an  abatement  of  the  plaintifi^s  claim.  Thus,  in  an  action  to  recover 
compensation  for  services  rendered,  the  employer  is  entitled  to  show, 
by  way  of  recoupment  of  damages,  loss  sustained  by  him  through  the 
negligence  of  the  person  employed.  So  it  is  open  to  a  defendant,  in 
an  action  on  the  contract  of  sale,  to  prove  breach  of  warranty,  etc. 
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The  same  line  of  defence  is  competent  in  this  country  without  the 
necessity  of  a  cross  action ;  but  it  is  a  total  mistake  to  call  it,  as 
is  sometimes  done,  a  claim  of  compensation.  So  far  from  being  so, 
it  is  utterly  repugnant  to  all  the  principles  of  compensation ;  be- 
cause, in  giving  it  effect,  you  set  up  an  illiquid  claim  as  a  bar  to  one 
which  can  be  instantly  demanded ;  and  the  two,  therefore,  can  in  no 
sense  be  said  to  be  an  extinction  the  one  of  the  other.  A  master 
sued  by  a  servant  for  arrears  of  wages  set  up  a  counter  claim  for 
damages  sustained  in  consequence  of  the  drunkenness  and  misconduct 
of  the  pursuer.  The  Court  found  that  the  claim  being  illiquid,  it 
coald  not  be  pleaded  in  compensation  of  the  wages  (Tait  v.  Mac- 
intosh, 26th  Feb.  1841,  F.C.).  In  Fisher  r.  Geddes,?  S.  704,  the 
rubric  is,  <^  Compensation  on  an  illiquid  claim  of  damages  for  breach 
of  contract  not  pleadable  against  a  liquid  claim  for  money  belonging 
to  the  pursuer,  although  it  came  into  the  hands  of  the  defender  un- 
der the  contract.*'  But  no  such  question  was  determined.  The  only 
point  before  the  Court  was,  whether  one  of  two  partners,  who  had 
accidentally  become  the  custodier  of  the  proceeds  of  the  joint  con- 
cern, could  retain  his  partner*s  share  to  meet  an  illiquid  claim  of  da- 
mages at  his  instance  under  the  contract. 

But  in  some  cases  where  the  defence  amounted  to  an  admission 
of  the  contract,  and  a  denial  of  proper  performance,  the  Court  has 
permitted  an  inquiry,  under  the  one  action,  into  the  whole  mat- 
ters at  issue,  and  limited  their  decree  to  the  difference  between  the 
sum  in  the  contract  and  the  damages  suffered  from  the  way  in  which 
the  work  was  done.  This  is  obviously  a  very  convenient  course  of 
proceeding,  but  the  competency  may  be  doubted ;  for  the  rule  is  in- 
flexible,— under  an  action  on  a  contract,  which,  when  admitted, 
truly  becomes  a  liquid  claim,  it  is  no  answer  to  say  that  a  certain 
amoant  of  damage  has  been  suffered  from  the  way  in  which  it  was 
executed.  A  pursuer  of  an  action  ea  contractu  must  prove  both 
the  contract  and  performance.  The  two  sides  of  an  agreement  are 
the  condition  of  each  other.  He  is  not  entitled  to  payment  till  he 
proves  performance ;  it  is  open  to  a  defender  to  put  that  matter 
m  issue ;  and  if  the  pursuer  fails,  he  can  only  recover  the  quantum 
mendt  of  his  services.  But  that,  in  the  same  action,  the  defender 
should  not  only  be  able  to  maintain  this,  but  to  maintain  further  that 
the  contractor  should  pay  him  the  loss  he  has  suffered  from  the  mode 
in  which  the  other  party  did  his  share  of  the  bargain,  seems  to  us  to 
be  a  practice  requiring  reconsideration.  At  all  events,  whether  it 
is  competent  or  not,  the  plea  stated  in  defence  can,  in  no  sense  of  the 
word,  be  called  a  plea  of  compensation.  It  satisfies  none  of  the  con- 
ditions under  which  compensation  operates.  When  the  pursuer 
makes  his  demand,  there  is  nothing  in  the  person  of  the  defender  to 
effect  its  extinction.  At  the  very  best,  his  claim  is  illiquid,  disputed, 
contingent,  and  incapable  therefore  of  being  vindicated  otherwise 
than  by  a  separate  action. 
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At  the  same  time,  there  are  cases  where  the  plea  has  been  stated 
as  a  plea  of  compensation,  and  where,  moreover,  the  Court  has  given 
it  effect.     In  Taylor  v.  Forbes,  9  S.  113,  which  was  an  action  for  the 
freight  of  a  cargo  of  flour  firom  Perth  to  Aberdeen,  the  defender  set 
lip  a  counter  claim  of  damage  caused  by  improper  stowage ;  and  the 
Court  found  ^'  that  it  is  sufficiently  instructed  that  the  damage  sus- 
tained was  equivalent  to  the  freight  claimed ;"  so  the  report  says 
**  that  the  one  compensated  the  other."    The  proper  way  of  putting  it 
would  have  been,  that  the  freight  was  never  earned,  or,  if  anything 
was  earned,  the  defender  had  perhaps  a  good  claim  of  retention  for 
his  damage ;  but  proof  of  this  ought  not  to  have  been  allowed  in  the 
same  process.     The  same  course  seems  to  have  been  permitted  in 
Hunter  r.  Mitchell,  20  D.  1353.    This  was  an  action  for  the  cost  of 
recoppering  a  ship. — Plea,  that  the  copper  was  defective,  and  that 
the  damage  from  the  fouling  of  the  ship's  bottom  in  consequence 
thereof  was  more  than  the  sum  sued  for.     "  The  Court  held  that  the 
defender  had  proved  damage  attributable  to  defect  in  the  first  cop- 
pering ;  and  a  minute  having  been  given  in,  restricting  his  claim  of 
damage  to  the  amount  sued  for,  gave  effect  to  the  plea  of  compen- 
sation, and  assoilzied."     This,  perhaps,  was  a  convenient  way  of 
trying  the  matter  put  in  issue  between  the  parties,  but  we  repeat 
that  It  is  altogether  incorrect  to  call  it  compensation. 

We  shall  sum  up  this  branch  of  our  subject  with  a  comprehensive 
definition  of  the  difference  between  a  liquid  and  illiquia  demand, 
by  an  American  lawyer — a  definition  whichseems  to  be  fully  sop- 
ported  by  the  cases  above  cited : — '^  Unliquidated  damages  are  such 
as  rest  in  opinion  only,  and  must  be  ascertained  by  a  jury, — ^their 
verdict  being  regulated  by  the  peculiar  circumstances  of  each  indi- 
vidual case.  They  are  damages  which  cannot  be  ascertained  by 
computation  or  calculation^ — as,  for  instance,  damages  for  not  using 
a  farm  in  a  workmanlike  manner ;  for  not  building  a  house  in  a 

frood  and  sufficient  manner ;  on  warranty  in  the  sale  of  a  horse ; 
or  not  skilfully  amputating  a  limb ;  for  carelessly  upsetting  a  stage, 
by  which  a  bone  is  broken ;  for  not  making  repairs  to  a  dwelling- 
house ;  Jpwmnskilftilly  working  raw  materials  into  a  fabric ;  and 
other  cases  of  like  character,  where  the  amount  to  be  settled  rests 
in  the  discretion,  judgment,  cw  opinion  of  the  jury."  Then  be  cites 
several  cases,  and  proceeds :  "  In  these  and  the  nke  eases,  there  ai^ 
no  data  given  for  computation,  nor  can  the  damages  be  ascertained 
by  any  mode  of  calculation.  It  is  otherwise  as  to  the  amount  due 
on  a  note ;  or  on  a  merchant's  account ;  or  for  work,  labour,  and 
services ;  or  for  a  yard,  a  piece,  a  bale  of  flannel.  The  damage,  in 
such  case,  can  be  readily  ascertained" — when  (perhaps  he  ought  to 
have  added)  the  contract  is  admitted,  and  the  price  is  not  disputed. 
— ^(Mr  Senator  Maison,  in  Butts  v.  Collins,  13  Wend  139.) 

In  the  last  place,  there  can  be  no  compensation  save  between 
parties  who  are  debtor  and  creditor  in  their  own  right,  according 
to  the  rule,  "Ejus  quod  non  ei  debetnr  qui  convenitur  sed  alii 
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compensatio  fieri  aon  potest."  A  demand  is  due  to  and  from  per^ 
tons  in  their  own  right,  when  one  may  sue  or  be  sued  in  his  own 
name,  and  not  in  a  representative  character.  Thus,  a  tutor  cannot 
compensate  a  debt  of  nis  own  with  a  debt  due  to  the  pupil's  estate ; 
or  a  trustee,  when  personally  sued,  set  off  a  debt  due  to  the  trust- 
estate.  But  when  we  say  the  demand  set  off  must  be  due  to  the 
defender  in  his  own  name,  we  mean  either  as  being  the  original 
creditor  or  payee,  or  assignee,  or  in  whatever  way  he  may  be  truly 
entitled  to  recover  it  as  his  own.  Converselv,  the  demand  must  be 
against  the  pursuer  of  the  action,  or  the  ceaent,  or  a  person  bene- 
ficially interested.  Thus,  a  debtor  will  not  be  deprived  of  his  com- 
peasation  by  the  fact  of  his  creditor  assigning  his  rights,  if  there 
was  truly  a  concourse  of  debt  and  credit  before  the  assignation  was 
intimated.  An  extracted  decree  of  forthcoming  operates  as  a  divesti- 
ture of  the  debtor  in  whose  bands  the  debt  is  attached ;  and,  unless 
pleaded  in  the  forthcoming,  he  will  be  afterwards  excluded  from 
raising  the  plea  (Cuninghame  v.  Stevenson  and  Co.,  15  F.  C  7r>). 
So  a  nominal  raiser  of  a  multiplepoinding,  who  appeared  and  gave 
in  a  condescendence  of  the  fund  in  medioy  and,  without  making  a 
claim,  allowed  decree  to  go  out  in  favour  of  a  claimant,  was  not 
allowed  to  suspend,  on  tlie  ground  that  the  amount  had  been  com- 
pensated by  a  debt  due  to  the  common  debtor  (Downie,  11  S.  51). 

The  chief  difficulties  in  this  branch  of  the  subject  arise  out  of  the 
transactions  of  agents ;  and  the  company  and  pnvate  debts  of  mem- 
bers of  trading  firms.  As  to  the  former,  the  general  rule  is,  that  if 
an  agent  has  made  the  contract  sued  upon,  truly  as  agent,  for  a  dis- 
cloaed  principal,  the  claim  against  the  contractor  cannot  be  compen- 
sated by  a  debt  due  by  the  agent ;  for  here  the  agent  is  but  the  hand 
of  the  principal,  and  the  plea  of  compensation  only  arises  between  the 
latter  and  the  party  suea.  On  the  other  hand,  if  the  agent,  sinking 
his  representative  character,  acts  apparently  as  principal,  the  party 
contraicting  with  him  (whether  sued  by  the  principal  or  the  agent) 
will  retain  all  his  rights  intact  at  the  time  when  tne  disclosure  was 
taade,  because  it  may  be  that  he  entered  into  the  contract  for  the 
express  purpose  of  paying  himself  a  debt  due  to  him  by  the  man  with 
wbom  he  d^t.  Therefore,  a  vendee  of  goods,  bought  firom  an  agent 
who  concealed  his  representative  character,  may,  when  sued  by  tlie 
principal,  extinguish  the  claim  by  a  sum  owing  to  him  by  the  agent 
Hach  is  the  rule  in  both  England  and  Scotland.  (Hitchener  and 
Co.  V.  Stewart,  M.  14,206 ;  2  Sm.  L.  C.  310). 

Bat,  on  the  other  hand,  cessante  ratione  cessat  lex ;  and,  if  the  de- 
fender had  the  means  of  knowing  that  truly  he  was  dealing  with 
the  agent  qua  agent,  though  the  principal  was  not  expressly  dis- 


closed, he  is  no  longer  in  a  position  to  avail  himself  of  his  compen- 
sation against  the  agent  (2  Sm.  L.  C.  99 ;  Fleming  v.  Findlay 
aad  Co.,  10  S.  739).  From  this  it  follows,  that,  while  a  vendee  may 
avail  himself  of  the  plea  in  relation  to  a  transaction  with  a  factor 
who  conceals  his  principal,  he  cannut  do  so  when  the  transaction 
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was  with  a  broker.  The  reason  is  obvious.  The  factor  holds  the 
goods,  and,  preserving  all  the  indicia  of  property,  may  deceive  one 
into  believing  that  he  is  really  selling  on  his  own  account.  A  broker 
cannot  do  so ;  he  has  not  possession  of  the  goods,  and  it  is  not  the 
business  of  a  broker  to  effect  transactions  in  his  own  name. — (See 
Smith's  Merc.  Law,  6th  ed.  162.) 

In  the  general  case,  a  joint  debt  cannot  be  set  off  against  a  sepa- 
rate demand,  nor  a  separate  debt  against  a  joint  one  ;  and,  on  the 
same  principle,  a  debt  owing  by  one  of  two  or  more  partners  cannot 
be  set  off  against  a  partnership  demand.  A  partnership  being  a 
separate  person  in  law,  there  can  never,  properly  speaking,  be  com- 
pensation in  the  person  of  a  debtor  of  t^e  firm  holding  a  claim 
against  a  partner,  or  a  creditor  of  the  firm  indebted  to  one  of  the 
individual  members.  Thus,  suppose  D  is  indebted  to  the  firm 
ABC,  and  is  sued  by  them  for  the  amount,  it  is  no  answer  to  say 
that  he  has  a  claim  against  one  of  the  partners  C ;  because  C  is 
a  different  person  from  ABC,  and  there  does  not  occur  that  con- 
cursus  mutui  debiti  et  crediti  which  is  the  essence  of  compensation. 

2.  But,  on  the  other  hand,  if  D  is  in  the  position  of  a  company 
creditor,  and  sues  A  B  C,  it  is  quite  open  for  them  to  say,  "  You 
are  already  owing  our  partner  C  an  equal  sum ;  we  shall  pay 
jon  by  a  quittance  for  his  debt."  The  partners  are  all  liable 
singuli  in  solidum ;  they  are  all  brought  into  the  field  to  make 
good  their  joint  obligation ;  and  the  mode  in  which  it  shall  be  dis- 
charged, is  matter  of  arrangement  among  themselves.  Compensa- 
tion, in  such  a  case,  operates  by  an  implied  assignment.  Assignation 
is  not  necessary,  but  consent  of  the  individual  is  necessary ;  and  be 
must  concur  in  the  application  of  his  individual  debt.  (Thomson 
V.  Stephenson,  17  D.  739).  A  fortiori  is  the  partner  so  entitled  to 
compensate  when,  by  the  death  of  the  other  partners,  or  the  dis- 
solution of  the  company,  or  otherwise,  he  is  the  only  party  liable? 

3.  But  conversely,  if  D  is  sued  by  C  for  a  private  debt,  he  cannot 
conripensate  with  a  claim  he  has  against  the  firm  ABC.  And,  4. 
If  C  is  sued  for  his  own  proper  debt,  he  is  entitled  to  plead  the 
existence  of  a  company  debt,  whenever,  by  the  death  of  the  part- 
ners, the  dissolution  of  the  firm,  or  otherwise,  the  whole  rights  of 
the  company  have  united  in  his  person ;  because  he  then  holds  all 
the  rights  which  an  assignee  under  such  circumstances  would  be 
entitled  to  exercise.  (See  Lord  Ivory's  note  to  Ersk.  Inst.,  709) 
— or  where,  by  arrangement  with  the  other  members  of  the  firm,  he 
has  a  share  of  the  company's  debts.  Heggie,  21  D.  31.  These 
propositions  are  made  on  the  assumption  that  all  parties  are  sol- 
vent; if  bankruptcy  has  intervened,  then  an  important  modifica- 
tion of  the  rights  of  the  parties  must  ensue.  For  instance,  if,  in 
the  second  case  put,  the  company's  creditor  were  the  bankrunt, 
all  that  his  private  debtor — the  partner— could  assign,  would  oe 
his  share  of  the  dividend  on  the  bankrupt's  estate  ;  and,  therefore, 
to  allow  a  company  to  pay  themselves  in  full  in  this  man!>er,  would 
ob\  iously  be  most  unjust  to  other  creditors.  J.  G.  S. 
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NOTES  IN  THE  INNER  HOUSE. 
JURISDICTION  IN  CROWN  COURTS. 

llie  Lord  Advocate  v.  Hogarth^  etc. 

In  the  above  case,  the  First  Dhnsion  had  occasion  to  determine  a 
(jaestion  of  some  interest,  as  to  what  forms  an  Exchequer  cause.  This 
is  a  branch  of  law  which  formerly  came  rarely  tmder  tne  consideration 
of  the  general  practitioner.  In  fact,  since  its  institution,  the  Court 
of  Exchequer  in  Scotland  has  always  been  a  terra  incognitOy  and 
for  the  best  of  all  reasons.  Exchequer  practice  was  long  monopo- 
lised by  two  appointed  attorneys,  one  acting  exclusively  for  the 
Crown,  and  the  other  for  its  opponents ;  and  the  general  body  of  the 
profession  being  thus  debarred  from  the  practice  of  the  Court,  very 
little  interest  was  taken  in  its  proceedings. 

The    old  Exchequer  Court   was  constituted,  shortly  after  the 
Union,  by  the  statue  6  Anne,  cap.  26,  and,  as  nearly  as  possible,  on 
the  model,  with  all  the  forms  and  phraseology  of  the  English  Ex- 
chequer, and  with  not  a  few  of  the  unjust  privileges  enjoyed  by  the 
Crown  as  a  suitor;  but,  after  an  experiment  oi  a  century  and  a 
half,  it  was  farther  than  ever  from  becoming  naturalised  to  our 
Scottish  soil.     It  is,  perhaps,  not  an  uninstructive  example  of  the 
futility  of  attempting  to  transplant  the  forms  and  practice  of  a 
foreign  judicature  among  a  people  whose  habits  and  feelings  have 
become  identified  with  a  totally  different  system,  of  almost  spon- 
taneous growth  among  them.     The  Scottish  Exchequer,  however, 
was  not,  like  its  EngUsh  prototype,  a  court  of  generaljurisdiction, 
besides  being  the  tribunal  for  the  adjudication  of  Crown  suits, 
but  possessed  only  the  latter  more  limited  jui*isdiction.     By  the 
statute  referred  to,  the  Court  was  excluded  from  adjudicating  on 
real  estate, — it  being  specially  provided,  that  the  validity  of  the 
Crown's  title  to  any  honours,  lands,  or  casualties,  should  be  tried,  as 
formerly,  by  the  Court  of  Session ;  nor  could  Exchequer  decrees  or 
diligence  be  made  to  affect  real  estate.     The  Exchequer  was  thus 
merely  a  Court  of  Revenue ;  but  its  jurisdiction  was  Doth  extensive 
and  important,  when  it  is  considered  that  all  questions  affecting  the 
public  revenue  of  the  country,  and  the  hereaitaiy  possessions  and 
revenue  of  the  Sovereign,  were  subject  to  its  decision.   The  wonder, 
therefore,  is,  that  such  an  anomalous  and  alien  tribunal,  having  so 
important  powers,   should  have  been  so  long  tolerated;   but,  at 
length,  it  was  swept  away.     The  Act  19  and  20  Vict.,  cap.  5(5, 
was  passed,  with  the  view  of  removing  its  inconvenient  and  trouble- 
some forms,  and  of  assimilating,  as  far  as  possible,  the  procedure  in 
Exchequer  actions  to  that  of  causes  in  the  Court  of  Session.     Tiie 
general  scope  and  spirit  of  the  statute  may  be  discerned  in  its  first 
and  leading  provision,  which  is  in  these  terms  : — "  The  whole  power, 
authority,  and  jurisdiction  at  present  belonging  to  the  Court  of 
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Exchequer  in  Scotland,  as  at  present  constituted,  shall  be  transferred 
to  and  vested  in  the  Court  of  Session,  and  the  Court  of  Session 
shall  be  also  the  Court  of  Exchequer  in  Scotland."  The  Court  of 
Exchequer  being  thus  practically  abolished,  the  Act  provides  a  com- 
paratively simple  and  intelligible  procedure,  in  place  of  the  anti- 
quated forms  of  the  old  Court ;  and  what  before  was  a  system  of 
mystery,  is  here  placed  before  the  practitioner  in  a  compendious 
form,  which  will  oecome  familiar  by  little  more  than  an  hoards 
readmg. 

The  exemption  of  the  Crown  firom  pa3rment  of  expenses,  even 
though  unsuccessful,  had  been  a  long  standing  grievance ;  but,  by 
section  24th  of  the  Act,  the  Crown  is  placed  on  the  same  footing, 
in  the  matter  of  expenses,  as  ordinary  litigants ;  and  that  not  only 
as  regards  future  actions,  but  all  actions  in  dependence  at  the  date 
of  the  Act.  This  change  had,  however,  been  already  introduced  by 
the  Act  18  and  19  Victoria,  cap.  90,  with  regard  to  all  suits  raised 
subsequently  to  the  Act — a  provision  which  does  not  appear  to  have 
been  known  to  the  framers  of  the  Scx)tch  Act. 

With,  perhaps,  that  single  exception,  the  Act  introduces  no 
chan^  anecting  the  prerogative  law  or  privileges  of  the  Crown, 
which,  in  some  respects  at  least,  are  considered  inequitable  and  op- 
pressive, and  might  therefore,  in  these  days,  be  modified,  without 
detriment  to  the  substantial  interests  of  the  Crown.  Every  Exche- 
quer case  still  comes  out  in  the  rolls  as  such — and  must  be  brought, 
in  the  first  instance,  before  the  Lord  Ordinary,  appointed  fix)m  time 
to  time  under  the  Act ;  he  is,  during  vacation  or  recess,  to  dispose 
of  all  matters  of  a  summary  nature,  or  which  may  appear  to  him  to 
require  dispatch,  as  well  as  to  try  and  to  give  juagment  in  any 
cause ;  and,  in  case  of  his  absence  or  inability,  any  other  Lord  Ordf- 
nary  may  act  in  his  place  (we  presume  without  any  special  order  of 
the  Court).  The  depute  and  assistant  clerks  to  such  Lord  Ordinary 
are  to  officiate  in  Exchequer  causes.  The  sittings  of  the  Court  of 
Session  are  substituted  for  the  English  terms  of  tne  Exchequer,  and 
the  Lord  Advocate  is  appointed  to  sue  and  be  sued  on  behalf  of 
the  Crown  in  all  Exchequer  causes,  which  may,  if  the  Crown  is 
pursuer,  be  originated  either  by  a  subpoena  in  the  form  annexed  to 
the  Act,  or  by  a  summons  in  one  or  other  of  the  forms  in  use  in  the 
Court  of  Session ;  the  latter  form  being  prescribed  for  all  actions 
brought  against  the  Crown. 

In  Hogarth's  case  the  question  was.  What  was  an  Exchequer  cause? 
The  facts  were  as  follows : — la  February  1856,  the  defenders,  I). 
Hogarth  and  Co.,  of  Aberdeen  and  London,  entered  into  a  contract 
with  the  Admiralty  for  the  supply  of  500,000  lbs.  of  preserved  beef. 
It  was  stipulated  that  the  beef  should  keep  sound  for  three  years 
from  the  time  of  delivery,  and  that  if  any  part  should  not  do  so 
Messrs  Hogarth  and  Co.  should  repay  the  price  paid  for  the  same, 
u  ith  L.5  per  cent,  penalty  ;  and  it  was  declared  that  such  price  ancl 
penalty  "shall  be  a  debt  due  to  her   Mnjcsty."     The  Admiralty 
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authorities  condenuied  as  unsound  upwards  of  200,000  lbs.  of  the 
beef  furnished  by  the  Messrs  Hogarth ;  and  an  action  has  been  raised 
bj  the  Lord  Advocate,  on  behalf  of  her  Majesty,  for  payment  to  her 
Majesty  and  her  Boyal  successors  of  the  sum  of  L.l  1,523,  as  the 
price  of  the  unsound  beef,  including  penalty  under  the  contract. 
The  defenders  deny  that  the  beef  was  properly  condemned,  or  that 
they  have  incurred  any  liability  under  tne  contract.  The  case  came 
before  the  First  Division  before  the  recess  as  an  Excheauer  cause, 
when  doubts  were  expressed  by  the  Bench  as  to  whetner  it  was 
properiy  entitled  to  that  character.  An  argument  was  accordingly 
ordered  on  the  point.  For  the  Crown  it  was  contended  that  uie 
Act  6  Anne,  c  26,  which  established  the  Court  of  Exchequer  in 
Scotland  under  the  provisions  of  the  Act  of  Union,  made  it  com- 
petent for  the  Crown  to  sue  in  Exchequer  all  actions  touching  or 
concerning  the  ^'  revenues  and  duties  of  Customs  and  Excise,  and 
all  and  every  other  the  revenues,  debtSj  duties,  and  profits,  of  what 
nature  or  kind  soever,  any  ways  appertaining,  or  which  shall  here- 
after appertain  to  the  Queen,  her  Majesty's  heirs  or  successors, 
within  Scotland.*^  This  enactment,  it  was  submitted,  would  clearly 
have  given  the  Court  of  Exchequer  jurisdiction  in  the  matter  of  the 
suit  against  Messrs  Hogarth.  And  as  the  Act  19  and  20  Vict.,  c. 
56,  transferred  to  the  Court  of  Session,  or  rather  to  a  special  de- 
partment in  the  Court,  the  whole  "power,  authority,  ana  jurisdic- 
tion *•  formerly  belonging  to  the  Court  of  Exchequer,  the  present 
action  was  properly  an  Exchequer  cause,  and  entitled  to  the  privi- 
leges conferrea  on  such  causes  oy  the  Act  of  Victoria.  The  Court, 
with  the  exception  of  Lord  Ivoty,  who  declined  giving  any  final 
jadmnent  on  tne  question,  though  he  indicated  an  opinion  adverse 
to  the  majority,  held  that  the  action  was  to  be  dealt  with  as  an  Ex- 
chequer cause.  The  Lord  President  and  Lord  Curriehill  adopted 
the  view  which  had  been  urged  on  behalf  of  the  Crown,  that  as  the 
action  was  sued  at  the  instance  of  the  Lord  Advocate  on  behalf  of 
her  Majesty,  and  for  payment  of  a  ^^  debt  due  to  her  Majesty,"  and 
her  ro^al  successors,  it  was,  under  6  Anne,  c.  26,  sec.  6,  and  the  recent 
Act  m  Victoria,  competently  brought  in  that  department  of  the 
Coort  of  Session  appropriated  to  Exchequer  causes.  It  seems  im- 
possible to  doubt  that  tnis  is  the  proper  construction  of  the  statutes, 
for  the  terms  conferring  jurisdiction  on  the  Court  of  Exchequer  in 
regard  to  actions  for  debts  due  to  the  Crown  are  perfectly  general. 
Lord  Deas,  while  agreeing  in  the  result  at  which  the  Lord  Presi- 
d^t  and  Lord  Curriehill  had  arrived,  reached  that  result  by  a 
different  line  of  amiment.  He  declined  to  say  that  all  actions  for 
debts  due  to  the  C^wn  were  proper  Exchequer  causes ;  but  gave 
his  opinion,  that  as  all  actions  in  regard  to  the  public  revenues  of 
the  country  were  Exchequer  causes,  and  as  the  action  against  Messrs 
Hogarth  if  it  had  been  for  the  payment  of  revenue  would  have 
been  an  Exchequer  cause,  so,  being  for  the  repayment  of  a  sum  paid 
ont  of  the  public  revenue,  it  must  be  regarded  as  falling  under  the 
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same  category.     This  view  does  not  seem  to  conflict  with  that  stated 
by  the  Lord  President ;  and  it  would  no  doubt  have  been  founded 
on  by  the  Crown,  as  making  it  competent  to  sue  Messrs  Hogarth  in 
Exchequer,  had  there  not  oeen  a  stipulation  in  the  contract,  that 
any  claim  gainst  them  under  it  snould  be  a  ^^  debt  due  to  her 
Majesty."     But  whilst  a  majority  of  the  Court  were  thus  satisfied 
that  the  action  was  one  which  the  Crown  could  competently  sue  as 
an  Exchequer  cause,  they  declined  to  give  any  opinion  as  to  whether 
the  action  was  exclusively  an  Exchequer  cause  or  not.    The  point 
thus  reserved  is  one  of  considerable  importance  and  some  difficulty. 
The  statute  of  Anne,  however,  when  carefully  read,  seems  to  furnish 
a  solution  of  the  difficulty  in  the  way  which  is  most  consistent  with 
considerations  of  public  policy.     The  words  of  the  Act  are  (after 
enumerating  the  various  matters,  including  debts  appertaining  to 
her  Majesty,  of  which  cognisance  may  be  taken  in  the  Court  of  JSx- 
chequer),  ^^  and  all  informations,  actions,  suits  or  demands,  and  also 
all  ooligations,  recognisances,  specialties  and  other  securities,  torch- 
ing or  concerning  the  before-mentioned  matters  and  things,  and  all 
prosecutions,  remedies,  and  accounts,  for  or  concerning  the  same^  or 
other  the  premises,  shall  be  within  the  jurisdiction  and  authority  of 
the  said  (jourt  of  Exchequer  in  Scotland,  and  hereby  are  annexed 
to  the  said  Court."     Now,  it  is  no  doubt  a  sound  principle  of  con- 
struction, that  ^'  in  questions  where  the  cognisance  naturally  belongs 
to  the  ordinary  courts,  a  jurisdiction  granted  to  another  court  to 
judge  in  certain  of  these  causes,  will  not  easily  be  presumed  priva- 
tive, but  be  considered  barely  as  an  option  given  to  the  party 
aggrieved  to  apply  for  redress  to  either  of  the  two  courts  at  his 
pleasure  "  (Ersk.  I.  27) ;  and  at  first  sight  it  might  appear  that, 
under  this  principle,  the  Crown  .has  an  option  of  raising  actions  in 
regard  to  the  matters  specified  in  the  Act  of  Anne,  either  in  the 
Court  of  Session  proper,  or  in  that  department  of  it  appropriated  to 
Exchequer  causes.     But  that  this  is  not  the  sound  reading  of  the 
statute  seems  to  be  made  clear  from  the  following  considerations  : — 
First,  it  is  exceedingly  doubtful  whether  the  pnnciple  of  constrac- 
tion  just  mentioned  is  appUcable  at  all ;  for  it  cannot  with  any  pro- 
priety be  said,  that  the  cognisance  of  matters  relating  to  the  rights 
and  revenues  of  the  Crown  naturally  belongs  to  the  ordinary  courts. 
Whenever  there  came  to  be  a  King^s  court,  as  distinguished  firom 
the   courts   of  ordinary  jurisdiction,  so  soon   it  may  be  said  the 
cognisance  of  matters  such  as  those  enumerated  in  the  Act   of 
Anne  ceased  to  belong  to  the  ordinary  courts,  and  was  appropri- 
ated to  the  King's  court.    But,  secondly,  assuming  that  the  princi- 
ple of  construction  in  question  is  aj^licable,  there  seems  to  be  enough^ 
and  more  than  enougn,  in  the  words  of  the  Act  of  Anne,  above 

3 noted,  to  satisfy  its  conditions  as  to  the  conferring  a  privative  juris- 
iction.  The  statute,  section  6,  not  content  with  providing  that 
^^  all  informations,  actions,  suits  or  demands  .  .  .  touching  the 
before-mentioned  matters     .     .     .    shall  be  within  the  jurisdiction 
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and  authority  of  the  said  Court  of  Exchequer  in  Scotland/'  where, 
if  it  had  stopped,  there  might  have  remained  some  doubt,  goes  on  to 
enact  that  these  actions,  etc.,  ^^are  hereby  annexed  to  the  said 
Court."  Although,  therefore,  it  be  conceded  that  it  is  not  "  easily 
to  be  presumed  '  that  a  privative  jurisdiction  is  conferred  hj  a 
statute,  the  term  '^  annexed"  here  employed  seems  to  admit  of  no 
sound  constnictiou  inconsistent  with  the  proposition  that  the  Act  of 
Anne  conferred  on  the  Court  of  Exchequer  an  exclusive  and  privative 
jurisdiction,  in  regard  to  the  various  matters  enumerated  in  its  sixth 
secdoD,  and  that  actions  in  regard  to  these  matters,  since  the  Act 
of  Victoria,  are  properly  and  exclusively  Exchequer  causes  in  the 
Court  of  Session. 

PRETENTIVE  EQUITY —MERCANTILE  IKSTBUMENT8. 

Anderson  v.  M'Nair  and  Brand. 

The  decision  in  this  case  is  one  of  great  interest  to  the  mercantile 
community.  The  First  Division  of  the  Court  interdicted  the  in- 
dorsees of  certain  bills  of  lading  fix)m  negotiating  these  documents 
in  circumstances  which  we  shall  state  as  shortly  as  possible.  W. 
C.  Whitehead  and  W.  G.  Kerr  conducted  business  in  partnership, 
as  merchants,  at  Glasgow  and  Singapore.  The  name  of  the  partner- 
ship firm  at  Glasgow  was  Whitehead,  Kerr,  and  Co.,  and  the  name 
used  at  Singapore  was  Kerr,  Whitehead,  and  Co.  The  business 
consisted  for  the  most  part  of  shipments  made  from  this  side  on 
their  own  account,  under  advances  from  other  parties,  and  on  ac- 
count with  others ;  and  also,  to  a  smaller  extent,  in  the  shipment  of 
consignments  to  the  house  abroad  made  by  other  parties.  In 
September  1856,  Messrs  M^Nair  and  Brand,  merchants  in  Glasgow 
and  London,  agreed  with  Whitehead,  Kerr,  and  Co.  to  accept 
advance-bills  on  consignments  of  goods  to  be  made  to  Kerr,  White- 
head, and  Co.,  for  sale,  and  returns  to  be  made  to  them  (Messrs 
M*N.  and  B.).  Carrying  out  that  agreement.  Whitehead,  Kerr, 
and  Co.  shipped  large  quantities  of  goods  to  Kerr,  Whitehead, 
and  Co.,  Singapore,  and  sent  the  bills  of  lading  thereof  to  M^Nair 
and  Brand  (who  forwarded  them  to  Kerr,  Whitehead,  and  Co.) ; 
at  the  same  time  drawing  bills  of  exchange  upon  them,  which  they 
accepted  against  the  shipments.  It  was  part  of  the  arrangement 
that  the  returns  for  these  shipments  should  be  made  through  M'Nair 
and  Brand,  for  the  purpose  of  meeting  the  acceptances.  Sometimes 
these  returns  were  made  unencumbered  by  any  drafts  against  them ; 
at  other  times,  M*Nair  and  Brand  could  take  up  the  buls  of  lading 
only  after  they  had  paid  bills  of  exchange  drawn  against  the  ship- 
ments by  Kerr,  Whitehead,  and  Co.  The  cargo  represented  by  the 
biDs  of  mding  in  Question,  which  was  shipped  at  Singapore  in  j^ug. 
1858,  formea(unaer  the  burden  of  L.1500  drawn  against  it)  a  remit- 
tance to  M*Nair  and  Brand  for  goods  sent  from  this  country,  the  real 
Hjdit  in  which  had  been  made  over  to  them  by  transference  of  the 
biUs  of  lading,  and  on  which  they  had  made  large  advances.  The 
invoices  of  the  shipments  were  headed : — "  Shipped  on  board  the  ^  T. 
E.  Milledge,'  Williamson,  master,  for  London,  to  address  of  Messrs 
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M^air  and  Brand,  then  for  sale  on  account  and  risk  of  Messrs 
Whitehead,  Kerr,  and  Co.,  Glasgow."    It  was  not  averred  that  the 
advances  had  been  satisfied;   on  the  contrary,  it  appeared  that 
M^Nair  and  Brand  were  creditors,  in  respect  of  these  advances,  to 
a  much  larger  amount  than  the  value  of  the  cargo  in  question.     In 
July  IS.'iS,  the  afiairs  of  Whitehead,  Kerr,  and  Co»  became  so  in- 
volved, that  a  meeting  of  their  creditors  was  held ;  and  after  an 
abortive  attempt  at  winding  up  under  private  management,  pro- 
ceedings were  taken  with  a  view  to  sequestration.     In  September, 
during  the  currency  of  the  inducicBj  Mr  Anderson,  the  complainer, 
was  appointed  judicial  factor  for  the  interim  management  of  the 
estate.     He  immediately  demanded  that  M^Nair  ana  Brand  should 
hand  over  to  him  the  bills  of  lading  in  question,  and  offered  to 
relieve  them  of  the  L.1500  bill.     M^Nair  and  Brand  declined  to 
give  up  the  bills  of  lading.     Anderson  then  applied  for  interdict 
against  the  negotiation  of  the  bills,  setting  forth,  inter  alioj  that  by 
the  irregidarity  of  the  house  at  Singapore,  in  mixing  up  the  pro- 
ceeds ot  goods  under  advance  fix>m  MrNair  and  Brand  with  the 
proceeds  of  ^oods  purchased  or  consigned  fi:om  other  parties,  much 
confusion  hsu^  been-  caused,  and  it  was  probable  that,  on  investiga- 
tion, it  might  be  found  that  some  of  the  remittances  to  the  re- 
spondents bad  been  the  proceeds  of  the  goods  originally  got  from 
other  parties ;   further,    that  MfNair  and  Brand   had   railed   to 
retire  Whitehead,  Kerr,  and  Co.'s  bills  for  L.17,000,  which  had 
been  accepted  by  them ;  and  that  they  had  endeavoured  to  obtain 
a  preference  over  the  other  creditors.     The  Lord  Ordinary  (Kin- 
loch)  refused  the  interdict,  holding  that  it  would  be  against  prin- 
ciple, and  of  dangerous  precedent,  to  interfere  with  tne  rignt  of 
the  respondents  to  use  the  bills  of  lading  according  to  the  ormnary 
course  of  commercial  dealings.     His  Lordship,  however,  seemed  to 
indicate  an  opinion,  that  were  a  strong  enough  case  made  out,  the 
Court  might  interpose  and  prevent  the  ordinary  negotiation  of  bills 
of  lading.     The  case  came  by  reclaiming  note  before  the  First 
Division,  and  their  Lordships  unanimouslv  recalled  the  Lord  Ordi- 
nary's interlocutor,  and  granted  the  interdict.     It  should  be  stated, 
that  the  Court  laid  great  stress  on  the  fact,  that  in  the  interval  the 
judicial  factor  had  found  full  caution  in  the  process  of  interdict. 
The  judgment  thus  pronounced  is  certainly  without  precise  pre- 
cedent in  the  law  of  Scotland.     In  the  law  of  England,  however, 
injunctions  have  been  granted  in  circumstances  in  many  respects 
like  those  of  the  present  case.     Thus  in  Spiller  t?.  Spiller,  3  Swan. 
556,  the  Court  restrained  by  injunction  me  sale  or  an  estate  at- 
tempted to  be  carried  out  in  order  to  defeat  an  agreement  of  sale 
in  relation  to  it,  and  after  a  partial  payment  had  been  made ;  in 
Smith  V.  Haytwell,  Amb.  66,  Lloyd  t?.  Gurdon,  2  Swanst.  180,  and 
other  cases,  the  Court  granted  injunctions  against  the  negotiatiou 
of  bills  or  notes  affected  with  fraud ;  and  in  Lord  Cheoworth  r- 
Edwards,  8  Ves.  46,  an  injunction  was  obtained  to  restrain  a  transfer 
of  stock  standing  in  the  name  of  a  steward,  on  strong  evidence  by 
affidavit  that  it  was  the  produce  of  his  master's  property ;  but  in  a 
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subfleqnent  case,  Cox  and  Others  v.  Paxtons  (1  Mad.  Ch.  Pr.,  3d 
ed,  215)^  Lord  Eldon  said,  he  had  consnlted  with  Lord  Ellen- 
borough,  and  thought  he  had  gone  too  far  in  Lord  Chedworth's 
case.    In  all  these  cases  the  principle  on  which  the  English  Courts 
of  Eouitj  have  proceeded  is,  that  they  were  entitled  to  restrain 
the  alienation  ot  property  where  it  would  work  an  irremediable 
or  gross  injustice,  althou^  the  alienation  contemplated  was  strictly 
legal ;  but  other  circumstances,  which  the  com*ts  of  law  could  not 
taKe  notice  of,  would  have  rendered  it  improper  that  such  an  aliena- 
tion should  be  made  (Daniell's  Ch.  Pr.,  ii.  1242).     Strong  and 
precise  all^ations  of  fraud  affecting  the  subject  would  seem  to 
De  essential  Defore  the  English  courts  will  interfere  with  a  party's 
right  to  transfer  a  negotiable  security  on  even  land  held  by  him. 
In  the  case  of  the  bills  of  lading  now  in  question,  if  the  English 
principle  is  to  be  accepted  by  our  Courts,   and   it  seems  well- 
lOQiided  in  itseli^  the  necessity  for  clear  and  specific  allegations  of 
fraud  is  rendered  far  greater  by  the  provisions  of  the  recent  Bills  of 
Lading  Act,  18  and  19  Vict,,  c.  iii.,  which  enacts,  by  sec.  1,  "  That 
every  consignee  of  goods  named  in  a  bill  of  lading,  and  every 
indorsee  of  a  bill  or  lading,  to  whom  the  property  of  the  goocfs 
therein  mentioned  shall  pass,  upon  or  by  reason  of  such  consigna- 
tion or  indorsement,  shall  have  transferred  to,  and  vested  in  him, 
all  rights  of  suit,  and  be  subject  to  the  same  liabilities  in  respect  of 
such  goods  as  if  the  contract  contained  in  the  bill  of  lading  had  been 
made  unth  himself r     The  intention  of  the  statute  clearly  was  to 
&eilitate  the  transference  of  bills  of  lading,  and  of  the  propeity 
represented  by  them ;  and,  in  order  to  do  so,  it  provided  tnat,  not- 
withstanding of  their  transference,  the  liabilities  in  respect  of  such 
goods  shouM  remain  as  before,  and  should  transmit  with  the  pro- 
perty.   All  ordinary  liabilities,  therefore,  majr  clearly  be  made  good 
against  a  bona  fide  indorsee ;  and  even  if  it  should  be  held  that 
liabilities  on  the  ground  of  fraud  would  not  transmit,  a  point  not 
necessary  to  be  discussed  at  present,  it  is  all  the  more  necessary  that 
the  allegations  of  fraud  should  be  strong  and  specific,  to  warrant 
the  Court's  Interference  with  the  holder^  right  to  transfer  negoti- 
able instruments.     In  the  present  case,  the  averments  even  as  to 
unfair  dealing  were   very  scanty,  and  no  plea  was  taken  upon 
them.    It  would  thus  seem  that  the  Court  nave  gone  very  far  in 
granting  the  interdict,  even  although  caution  has  been  found  by 
the  Juiucial  factor.     The  main  element  of  success  in  commercial 
deahngs  is  the  ready  realisation  or  availability  of  funds ;  and,  as 
the  Lord  Ordinary  observed  in  his  note,  to  grant  interdict  against 
^e  negotiation  of  bills  of  lading  would,  in  many  cases,  occasion 
embarrassment  and  even  insolvency  to  those  in  whose  possession 
they  were.     It  would  thus  appear  desirable,  should  a  similar  case 
occur,  that  the  Court  should  require  more  specific  averments  of 
fraud,  than  there  were  in  the  present  case,  before  granting  inter- 
ilict  lu^inst  the  negotiation  of  bills  of  lading,— assuming  that  after 
the  Bills  of  Lading  Act,  the  consigner  or  tis  creditors  have  suffi- 
cient title  or  interest  to  insist  for  interdict  in  any  circumstances. 
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The  points  raised  in  Inglis  v.  The  Western  Bank  have  been  most 
satisfactorily  disposed  of  bj  Lord  Kinloch,  in  a  remarkably  able 

t'ndgment,  which  has  now  become  final,  and  which,  therefore,  we 
lave  printed  entire.  The  Lord  Ordinary,  accepting  it  as  settled 
that  the  reports  of  directors  to  their  own  sharenolders,  are,  when 
printed  and  published,  to  be  held  as  addressed  to  the  world  at  large, 
out  drawing  a  distinction  between  a  purchase  in  the  open  market 
from  one  oi  the  public,  and  a  sale  by  the  company,  has,  in  the  cir- 
cumstances of  the  case  in  question,  refused  to  relieve  the  complainer 
of  his  liabilities.  The  interlocutor  will  be  found  well  worthy  of 
perusal.  But  while  we  think  that  Lord  Kinloch  is  right  in  np- 
tiolding  the  principle  of  Brockwell's  case,  it  must  at  the  same  time  be 
confessed  that  the  present  state  of  the  authorities  is  far  from  satis- 
factory, and  many  important  questions  may  yet  occur  on  which 
there  is  room  for  great  difference  of  opinion.  The  Court  of  Appeal 
in  Chancery  had  the  whole  subject  under  review  on  Saturday  the 
22d  January — "  In  re  The  Royal  British  Bank  ea  parte  Nicoll.** 
So  far  as  can  be  gathered  from  the  newspaper  reports,  it  would 
appear  that  the  way  in  which  the  Lord  Chancellor  (differing  from 
the  Lord  Justice  Turner)  has  spoken  of  some  matters  whicn  -were 
considered  by  the  profession  to  be  settled,  will  in  the  meantime  tend 
to  still  further  confusion  in  this  branch  of  the  law. 

Some  steps  should  be  taken  for  obtaining  uniformity  in  the  scales  of 
fees  for  conveyancing  in  different  districts  of  the  country.  The  scales 
in  use  in  Edinburgh  and  Glasgow  vary  considerably;  and  considering 
the  numerous  transactions  which  daily  occur  between  agents  in  these 
cities,  it  would,  we  think,  be  for  the  convenience  of  both  were  they 
enabled  to  charge  according  to  the  same  rate.  The  matter  was  lately 
before  the  Court  in  rather  an  unpleasant  form.  The  agent  of  a  specn- 
lative  builder  in  Glasgow  was  largely  employed  in  buying  building 
lots,  obtaining  advances  on  the  tenements  in  coiu^e  of  erection,  and 
selling  them  when  completed.  He  was  in  the  practice  of  paying 
himself  out  of  the  money  passing  through  his  hands,  without  furnish- 
ing an  account;  and  so,  when  the  client  became  bankrupt  as  ulti- 
mately he  did,  the  trustee  raised  an  action  of  count  and  reckoning 
against  the  agent  in  the  Sheriff  Court.  When  the  defender's 
accounts  were  sent  to  the  auditor,  that  gentleman  took  exception  to 
a  great  many  of  the  charges,  and  disallowed  several  items,  "  which, 
altnough  sanctioned  by  the  Table  of  Fees  of  the  Faculty  of  Pro- 
curators in  Glasgow,  would  not  have  been  allowed  in  Edinburgh 
by  the  Table  of  Fees  of  the  Writers  to  the  Signet  for  the  business 
in  question,  if  done  by  a  Writer  to  the  Signet;"  and,  in  the  particular 
circumstances  of  the  case,  the  auditor  restricted  the  defender's 
charges  to  the  sum  "  which  at  the  utmost  could  be  allowed  by  the 
Edinburgh  table  in  any  case."  The  Sheriff,  on  being  appealed  to, 
found  that  the  auditor  had,  ^'in  the  circumstances  of  this  case, 
rightly  adopted  the  scale  fixed  by  the  Writers  to  the  Signet,  in- 
"itead  of  the  higher  one  sanctioned  by  the  Faculty  of  Procurators 


1859.J  THE  MONTH.  93 


in  Glasgow/'  The  principle  of  this  jadgment  is  not  very  apparent. 
If  a  tariff  has  been  adopted,  with  the  proper  sanction,  for  the  remu- 
neration of  Glasgow  agents,  transacting  Glasgow  business,  it  is 
difScult  to  see  how,  ^^  in  any  circumstances,"  their  accounts  should 
be  taxed  according  to  a  scale  of  which  neither  client  not  agent 
know  anything.  A  Glasgow  account,  like  every  other,  is  liable  to 
taxation  in  the  usual  way — items  may  be  inserted  which  ought  to 
be  struck  out,  and  charges  may  fall  to  be  reduced  as  excessive ;  but 
why  the  Edinburgh  sc^e  should  be  accepted  as  the  true  measure  of 
value  in  preference  to  the  one  which  was  adopted  and  sanctioned  in 
Glasgow  for  that  express  purpose,  it  is  quite  mipossible  to  conceive. 
And  such  was  the  opinion  of  the  Court  when  the  case  was  brought 
here  by  advocation.  '^  A  certain  sum  (said  Lord  Curriehill)  has 
been  struck  off,  because,  if  the  charges  had  been  made  according  to 
the  Edinburgh  scale,  the  whole  expense  would  have  been  at  least  so 
mnch  less.  I  don't  think  that  a  business-like  mode  of  reaching  the 
result.  The  accounts  should  have  been  dealt  with  on  the  footing 
that  there  ought  not  to  have  been  double  accounts.  Therefore, 
without  for  a  moment  encouraging  the  idea,  that  a  deduction  is  to 
be  made  because  the  Edinburgh  scale  of  charges  would  have  been 
less  than  the  Glasgow  one,  I  am  satisfied  with  tne  result ;  because  I 
think  that^  even  after  this  result,  the  agent  would  have  been 
amply  remunerated."  This  case,  therefore,  seems  to  settle  the  point, 
that,  in  all  circumstances,  a  Glasgow  agent  is  entitled  to  charge 
according  to  the  Glasgow  rate.  At  the  same  time,  the  inconve- 
nience of  having  different  scales  in  use  throughout  the  country,  is 
too  apparent  to  require  further  remark. 

The  place  of  the  late  Mr  Sheriff  Steele  has  been  filled  by  the  re- 
moval of  Mr  Sheriff  Stratheam  to  Glasgow.  At  Airdrie  the  new 
Sheriff-substitute  is  Mr  Logic,  W.S.  It  is  understood  that  an  ad- 
ditional Sheriff-substitute  is  about  to  be  appointed  in  Glasgow. 

The  Court  of  Queen's  Bench  has  affirmed  the  ruling  of  Mr  Baron 
Martin,  in  Scott  and  Another  r.  Dixon, — thereby  settling  the  prin- 
ciple, that  the  Directors  of  a  Joint  Stock  Company  are  responsible 
to  shareholders  who  have  bought  in,  on  the  faith  of  reports,  contain- 
ing untrue  representations  of  the  condition  of  the  concern.  As  the 
same  question  is  now  in  various  forms  before  the  Scotch  Courts,  we 
extract  the  following  passages  from  the  judgment, — premising  that 
the  damages  found  by  the  jury  were  L.140,  being  tne  value  of  the 
shares  and  the  calls  paid : — 

Lord  Cftmpbell— The  declaration  imputes  to  Mr  Dixon  f  one  of  the  Managers 
of  the  LiTerpool  Borough  Bank)  that  he  concurred  in  a  report  which  he  knew 
to  be  untrue,  and  that  he  did  so  with  the  intention  of  deceiving,  and  I  am  sorry 
to  say  that  has  been  proved  against  him.  The  report  in  substance  amounts  to 
this — that  a  dividend  of  5  per  cent,  for  the  half-year  was  to  be  paid  out  of 
profits,  that  thereafter  the  dividend  would  in  all  probability  be  paid  out  of 
the  profits,  and  that  the  bank  was,  in  July  18579  in  a  fit  situation  to  award  a 
diTid^nd  of  6  per  cent.  The  charge  against  him  is  not  for  concurring  in  the 
diyidend,  but  for  representing  that  the  dividend  was  to  be  paid  out  of  profits, 
and  that  the  bank  was  in  a  situation  in  which  that  course  might  be  safeK 
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taken.     Notwithstanding  the  ingenious  arguments  we  have  heard  on  Uiat 
report,  both  the  figures  on  the  first  page  and  the  comments  on  the  second 
amount  to  such  a  representation.     Any  ordinary  person,  or  any  man  of  busi- 
ness, reading  the  commentary,  would  suppose  that  he  might  safely  rely  that 
in  future  there  would  be  a  dividend  without  encroaching  on  the  capital.    Was 
that  a  true  account  of  the  affiiirs  of  the  bank  ?    Most  undoubtedly  it  was  not, 
and,  indeed,  there  is  no  dispute  that  it  was  inaccurate  and  untrue.     The  next 
and  important  question  is,  was  this  untrue  to  the  knowledge  of  Mr  Dixon  ? 
Now,  against  Mr  Dixon  we  have  an  important  witness — viz.,  Mr  Dixon  him- 
self; and  this  makes  me  regret  the  more  to  find  a  gentleman  who  has,  no 
doubt,  maintained  an  excellent  character  and  been  respected  by  all  who  knew 
him,  to  be  in  the  situation  to  which  he  is  reduced,  because  it  is  upon  his  own 
candid  statement  that  this  action  is,  in  fact,  maintainable.     Now,  we  have  fo 
consider  whether  he  knew  what  the  report  contained  was  untrue,  and  for 
that  purpose  I  refer  to  his  speech  of  the   25th   February  1858.     There   1 
read  that,  towards  the  end  of  June,  he  was  asked  to  become  a  managing 
director  in  the  room  of  Mr  Sellers,  who  was  going  to  resign,  and  that  he 
replied  "  Yes."    "  Immediately  on  my  return  to  Liverpool,"  he  says,  **  the 
very  first  step  I  took  was  to  in(]^uire  into  the  condition  of  the  bank  with 
respect  to  the  declaration  of  a  dividend.    The  statement  of  the  affairs  of  the 
bank  laid  before  me  by  Mr  Smith  led  me  to  the  conclusion  that  no  dividend 
ought  to  be  declared.       As  I  said  before,  the  action  is  not  for  declaring  a  divi- 
dend ;  but  it  is  most  important  to  show  Mr  Dixon's  knowledge  of  the  afiairs  of 
the  bank  at  the  time  he  concurred  in  the  report,  and  the  purpose  for  which  he 
concurred  in  it: — ^^  This  view  of  the  case  was  assented  to  at  a  meeting  of  the 
directors,  but  at  a  meeting  afterwards  suddenly  convened,  the  decision  was  re- 
versed  " — (he  himself  at  this  moment  feeling,  I  will  not  say  remorse,  but  deep 
regret  that  the  original  resolution  was  not  carried) — ''  to  which  I  yielded,  the 
motive  being  that  it  was  dangerous  in  the  then  position  of  the  bank  to  run  the 
risk  of  the  excitement  that  might  be  produced  by  the  non-declaration  of  a  divi- 
dend; it  might  have  resulted  in  a  run  and  the  stoppage  of  the  bank.     I  acceded 
to  it  only  on  the  understanding,  recorded  in  the  minutes,  that  the  statement  to 
the  shareholders  should  contain  a  full  and  correct  disclosure  of  the  position  of 
the  bank,  even  although  it  should  disclose  the  fact  that  the  dividend  was  de- 
clared out  of  capital."    He  then  states  that  about  October  it  became  apparent 
to  him  that  the  position  of  the  bank  was  far  worse  than  he  ever  dreamt  of,  and 
that  he  arrived  at  the  conclusion  that  half  of  its  capital  was  irretrievably  lost. 
He  next  observes,  that  in  the  situation  in  which  he  was  placed,  it  would  have 
been  impossible  for  him  to  have  adopted  another  line  of  conduct  than  that 
which  he  pursued;  that  he  might  have  retired  from  his  office  and  saved 
himself  from  loss,  but  what  benefit  would  that  have  been  to  the  shareholders  ? 
and  that,  on  the  whole,  he  preferred  to  abide  his  time  and  see  whether  he 
could  do  something  towards  mending  the  system  which  he  felt  to  be  wrong. 
Now  it  is  quite  clear,  that  if  the  report  which  Mr  Dixon  proposed  had  been 
published,  it  would  have  alarmed  the  shareholders,  and  all  who  had  any  inten- 
tion of  buying  any  shai*es  in  the  concern ;  for  it  represented  that  the  reserve 
fund  was  gone,  and  that  the  losses,  if  realised  at  once,  would  absorb  about 
L.58,000,  of  the  capital  of  the  bank.     Mr  Dixon  said  a  discussion  took  place  at 
a  meeting  of  the  dii'ectors  upon  his  report,  but  that  they  did  not  like  it,  and 
set  it  aside.     Why  did  they  not  like  it  ?    Because  it  would  alarm  the  share- 
holders, and  those  inclined  to  become  shareholders — because  it  spoke  the  truth 
too  plainly.    Mr  Dixon  then  admitted  that  he  ultimately  concurred  in  the 
report  which  was  published ;  and  with  what  views  did  he  do  so  ?    I  say  he 
concurred  in  it  for  the  sake  of  the  bank,  regardless  of  the  interests  of  those  who 
dealt  with  it«    It  was  for  the  benefit  of  the  shareholders  that  the  substituted 
report  should  be  published  instead  of  the  genuine  one  ;  and  he  assented  to  that 
course.     And  why  ?    The  fair  inference  is,  that  he  concurred  in  the  report, 
because  he  believed  it  would  not  prevent  people  continuing  their  deposits  in 
the  bank,  or  buying  its  shares.    Now,  is  that  a  fraud,  although  he  might  be- 
lieve, that  if  the  bank  went  on,  it  would  ultimately  prosper,  and  become  a 
nccessful  S|.eculation  ?    In  the  case  of  the  British  Bank  directoi's,  it  was  laid 
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down  bj  the  iudge,  and  not  considered  misdirection,  that  if  it  was  their  inten- 
tion to  Dabiish  what  they  knew  to  be  untrue,  for  the  purpose  of  inducing  per- 
sons to  bnj  shares  in  the  bank,  they  would  be  guilty  of  what  was  wrong,  and 
might  be  indicted  for  a  conspiracy,  although  they  might  have  believed  at  the 
tioie,  that  by  a  successful  career  it  might  become  entirely  solvent.  But  pub- 
lishing an  untrue  statement  of  the  condition  of  a  bank,  for  the  purpose  of 
indocing  persons  to  become  purchasers  of  shares,  and  to  run  the  risk  of  its 
bankruptcy,  is  that  which  the  law  will  not  allow,  and  which  may  be  made  the 
ground  both  of  civil  and  criminal  proceedings.  Upon  the  next  question — was 
this  representation  made  to  the  plaintiffs — there  could  not  be  the  smallest  par- 
ticle of  doubt.  Though  such  reports  are  nominally  addressed  to  the  share- 
holders, they  are  generally  meant  for  the  information  of  all  who  have  had,  or 
are  likely  to  have,  dealings  with  the  company  ;  and  I  have  no  doubt  that,  when 
the  directors  of  the  Liverpool  Borough  BEmk  concurred  in,  and  authorised  the 
publication  of»  the  report  of  the  28th  July  1857,  they  knew  that  it  would  be 
in  the  hands  of  all  stock  and  sharebrokers  in  Liverpool  in  the  course  of  a  few 
hoars,  and  would  be  acted  upon  by  those  who  read  it.  But  beyond  that  we 
have  positive  evidence  that  it  might  have  been  purchased  by  any  one  for  a 
imall  charge.  Then,  are  the  plaintiffs  not  damnified  ?  Some  criticism  has 
been  passed  on  the  sum  they  had  paid  for  their  shares,  but  that  was  a  question 
for  the  jury,  who  have  found  damages  which  I  do  not  consider  inordinate — ^far 
from  it :  and  it  is  not  contended  that  they  gave  a  larger  sum  than  the  amount 
of  the  loss  sustained.  Addressing  himself  next  to  the  point  as  the  to  rejection 
by  Mr  Bartm  Martin  of  the  reports  of  IBdT"  and  1838,  20  years  before  the 
cause  of  action  arose,  his  lordship  said  he  thought  his  learned  brother  had 
properiy  rejected  that  evidence ;  but  still,  if  he  thought  that  the  non-reception 
of  it  was  detrimental  to  the  defendant,  he  should  be  strongly  inclined  in  a 
case  of  thia  sort,  involving  so  much  reputation  as  well  as  pecuniary  loss,  to 
send  it  do^n  for  a  new  trial.  But  he  was  of  opinion  that  it  did  not  weigh 
oDe  feather  in  the  scale  as  regarded  the  verdict,  and  that  it  exercised  no  influ- 
enoe  either  for  or  against  the  defendant.  He  therefore  saw  no  grounds  for 
disturbing  the  verdict  of  the  plaintiffs,  and  he  considered  that  the  rule  for  a 
oev  trial  should  be  discharged. 
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FIRST  DIVISION. 

A.  V.  B.^Jan.  4  1869. 

Proc€S9 — Reclaiming  Note — Bill  Chamber, 

Several  reclaiming  notes  against  judgments  pronounced  by  the  Lord  Ordin- 
ary an  the  Bills  in  the  Bill  Chamber  not  being  marked  with  the  words  ^'  Bill 
Chamber,"  the  Court,  on  their  appearing  in  the  single  bills,  warned  agents 
against  this  informality. 

McLaren  v,  Robertson. — Jan  4. 

R^paraHon — Slander — Process — Relevant^ — Issues, 
McLaren  brought  this  action  of  damages  against  Robertson  on  allegations  to 
the  following  effect : — That,  at  a  public  market  at  the  village  of  Moulin,  the 
latter,  upon  McLaren's  quietly  stating  that  he  was  not  due  him  a  certain  sum 
of  money,  falsely  and  calumniously  called  McLaren,  in  Gaelic,  "  a  liar,  and  the 
greatest  liar  in  the  country,''  and  said  that  he  was  **  not  worth  L.IO;  that  he 
was  a  person  totally  devoid  of  credit,  and  that  no  one  in  the  country  would 
gire  him  credit  to  that  amount ;  '*  thereby  holding  up  and  denouncing  him 
**as  atiar,  and  as  a  person  in  poor  or  insolvent  circumstances,  and  one  to  whom 
no  credit  would  be  given."  Held^^ThAt  calling  a  person  ''a  liar,  and  the 
greatest  liar  in  the  country,"  is  actionable,  although  it  may  not  be  actionable, 
ia  some  cases,  to  say,  **  that  is  a  lie."    Observed,  that  the  expression  liar^  as 
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alleged  to  have  been  used,  amounted  to  an  imputation  upon  general  character  ; 
and  an  issue,  therefore,  allowed  upon  this  branch  of  the  case.  But  with  re- 
gard to  the  alleged  insinuation  as  to  McLaren's  being  a  person  destitute  of 
credit,  and  *'in  poor  or  insolvent  circumstances,"  it  was  neld  (1),  That  the 
words  said  to  have  been  used  were  not  per  se  actionable ;  and  (2.)  That  the 
inuendo  set  forth,  did  not  make  them  actionable.  The  Court,  therefore,  re- 
fused the  pursuer  an  issue  upon  this  part  of  his  case  ;  observing,  however,  that 
it  might  depend  upon  circumstances  whether  imputations  of  want  of  credit 
were  actionable  or  not,  and  that  they  were  only  held  irrelevant  in  the  circum- 
stances of  this  case. 

Authorities  cited  for  defender, — ^Reid  v.  Scott,  1825,  iv.  Sh.  5  ;  Cushnie  v. 
Begbie,  1803  ;  Hume,  622  ;  Shand  v.  Finnic,  1802 ;  Hume,  612. 

Susp.  AND  Int. — Fife  and  Kinross  Railway  Company  v.  Deas  and  Others. 

Jan,  4. — (Bill  Chamber). 

Railway — Land£  Clauses*  Consolidation  Act — Process — Suspension  and 

Interdict — Competent, 

The  Lands'  Clauses'  Consolidation  (Scotland)  Act,  1845,  in  sections  93-06, 
provides,  as  to  lands  of  the  nature  of  commonty  required  by  the  promoters  of 
any  undertaking  carried  on  under  the  Act. — That  a  meeting  of  the  parties, 
having  right  to  such  lands,  may  be  convened  for  the  purpose  of  appointing  a 
committee  to  treat  with  the  promoters  of  the  undertaKing,  for  the  compensa- 
tion to  be  paid  for  the  extinction  of  their  rights.  This  committee  is  not  to 
exceed  five  in  number.  It  is  made  lawful  for  the  committee,  so  chosen,  to 
enter  into  an  agreement  with  the  promoters,  regarding  the  compensation,  and  all 
relative  matters,  on  behalf  of  themselves,  and  all  other  parties  interested.  If 
the  committee  fail  to  agree  with  the  promoters,  as  to  the  amount  of  compensa- 
tion, the  same  is  to  be  determined,  as  in  other  cases  of  disputed  compensation ; 
the  committee,  in  these  proceedings,  being  held  to  be  the  proprietors  of  all  rights 
in  such  lands. — ^By  section  86,  it  is  made  lawful  for  any  party  entitled  to  com- 
pensation, who  shall  desire  to  have  the  amount  determined  by  a  jury,  to  give 
notice  in  writing  to  the  promoters  of  the  undeitaking,  stating  his  desire,  and 
the  nature  of  his  interest  in  the  lands,  and  the  amount  of  compensation  claimed ; 
and  it  is  provided  that  unless  the  promoters  be  willing  to  pay  that  amount,  and 
shall  enter  into  a  written  agreement  for  that  purpose,  they  are,  within  twenty- 
one  days  of  the  notice,  unless  the  question  shall  previously  have  been  agreed 
to  be  settled  by  arbitration,  to  present  their  petition  to  the  Sheriff  to  summon  a 
jury  for  settling  the  amount;  and,  in  default  of  their  so  doing,  they  are  to  be 
liable  to  pay  the  amount  claimed. 

The  Fife  and  Kinross  Railway  Company,  in  the  execution  of  their  line  and 
works,  required  to  take  a  piece  of  land,  part  of  a  common,  belonging  to  certain 
parties,  called  the  feuars  of  Bankton  and  Kettle.  At  a  meeting  of  these  parties, 
held  in  terms  of  section  96,  a  committee  of  five  was  appointed  to  treat  with  the 
company  for  the  compensation  to  be  paid  for  the  land  ;  but,  after  certain  arbi- 
tration proceedings,  one  of  the  committee  refused  to  sign  a  minute  of  reference, 
and  resigned  ;  and  the  remaining  four  members  of  the  committee  served  a 
notice  of  claim  upon  the  company,  which  notice,  it  was  alleged,  being  in  terms 
of  section  36,  threw  the  responsibility  of  further  procedure  upon  the  company. 
The  company,  on  the  other  hand,  alleged  that  this  notice  was  not  in  the  terms 
required  by  the  statute  ;  that  it  was  not  dated  ;  that  it  was  signed  by ^ur  only 
out  of  a  committee  oifioe^  which  committee  of  five  could  alone  bind  the  feuars ; 
and  that  it  was  otherwise  defective  and  informal.  A  note  of  suspension  and 
interdict  was  accordingly  presented  by  the  company  agsinst  steps  being  taken 
for  obtaining  a  jury  trial  before  the  Sheriff,  under  the  Lands'  Clauses'  Act,  for 
settling  the  alleged  claim  ;  and  against  the  said  claim  being  in  any  way  followed 
forth  or  enforc^.  The  respondents,  the  four  remaining  members  of  the  com- 
mittee, pleaded  that  the  note  of  suspension  and  interdict  ought  to  be  refused  as 
incompetent,  being  substantially  directed  against  the  acts  of  the  complainers 
themselves,  or  against  the  operation  of  the  Lands'  Clauses'  Act ;  seeing  that, 
after  service  of  the  notice,  it  lay  upon  the  company  either  to  tiJce  the  requisite 
steps  for  having  the  compensation  settled  by  the  Sheriff  and  a  jury,  or  to 
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permit  the  statutory  period  for  doing  so  to  expire.  They  also  pleaded,  that  the 
ootiee  being  regular,  and  in  terms  of  the  statute,  the  suspension  and  interdict 
ought  to  be  refused.  The  Lord  Ordinary  on  the  Bills  (Kinloch)— -iJe^  That 
it  was  competent  for  the  company  to  try  by  suspension  and  interdict  whether 
they  were  bound  to  proceed  to  tnal  or  not ;  and  that  it  was,  at  least,  doubtful 
whether  four  out  ot  the  committee  of  five  had  power  to  give  the  statutory 
notice  on  behalf  of  the  general  body  of  feuars  ;  and  accordingly  he  passed  the 
oote,  and  granted  interdict.    The  Court  adhered. 

Moffat  v.  Lamont, — Jan.  7. 
Prooest — Trial  at  (JircuU  or  before  Lord  Ordinary — Court  of  Session  Act, 

This  was  an  action  of  damages  against  a  surveyor  of  taxes,  grounded  on  al- 
leged assaults  of  a  libidinous  character  on  the  pursuer.  On  17th  December  1858, 
isQCs  were  adjusted  (the  Court  rose  on  the  18th).  On  23d  the  pursuer  gave 
notice  of  trial  for  the  Spring  Circuit.  On  the  day  the  Court  met  after  the 
recess,  the  defender  moved  the  Lord  Ordinary  to  fix  the  time  and  place  of 
trial  before  himself  in  terms  of  the  Court  of  Session  Act.  The  Lord  Ordinary 
reported  the  case  verhally.  The  defender  nrgued,  in  support  of  his  motion,  that 
the  policy  of  the  Act  was  in  favour  of  the  earliest  poa*)ible  day  of  trial,  whereas 
many  months  would  elapse  if  it  we^  put  off  till  the  Circuit.  Moreover,  the 
defender's  profession  made  him  necessaiily  unpopular  iu  the  district  where  he 
h'red ;  therefore  it  was  of  importance  for  the  ends  of  justice  that  the  trial  should 
take  place  in  Edinburgh.  The  pursuer  argued  that  where,  as  here,  there  was 
no  attempt  to  use  the  forms  of  the  Court  in  order  to  procure  delay,  the  Court 
were  not  in  the  habit  of  interfering  with  the  pursuer's  management  of  his 
cue.  The  Court  directed  the  Lord  Ordinary  to  fix  the  time  and  place  of  trial, 
becioae  that  would  lead  to  the  most  speedy  determination  of  the  cause  ;  the 
Lord  President  assigning  as  a  reason,  that  where  the  cause  did  not  relate  to  a 
money  claim,  but  affected  the  defender's  character,  he  was  not  to  be  made 
to  underlie  the  imputations  cast  upon  it  longer  than  was  absolutely  necessary. 
Lord  Deas  went  upon  the  policy  of  the  statute,  which  he  thought  obviously 
was  to  enable  parties  to  push  their  cases  to  a  decision  as  rapidly  as  possible. 

Authorities. — Welsh  9.  Robertson,  6th  Feb.  1858,  xx.  D.,  p.  513;  Carron  Co. 
p.  Ritchie,  Watson,  and  Co.,  Feb.  7,  1857,  xix.  D.,  p.  384  ;  Shiells».  Edinburgh 
and  Qlaagow  Railway  Company,  I7th  July  1856,  xviii.  D.,  p.  1301. 

Earl  of  Hofetoum  v.  Scots  Mimino  Comfant. — Jan.  7. 

Process — landlord  and  Tenant — Summary  Petition  to  Court  of  Session  as  to  the 
state  ofr^air  of  LemeUy  etc^  in  Mines  held  competent,  as  connected  toith  a  de^ 
pendiug  Process. 

This  was  a  petition  at  the  instance  of  the  Earl  of  Hopetoun,  whose  prede- 
ottsor  had  let  to  two  companies  certain  mining  liberties,  those  let  to  the  Lead- 
hills  Company  being  on  higher  ground  than  those  let  to  the  Scots  Mining  Co. 
(which  latter  had  sssig^d  to  a  Mr  Borron).  The  petition  alleged  that  certain 
levels  in  the  mines  of  the  latter  company,  particularly  the  Pontshiel  level,  in 
\U  eastern  and  western  branches,  were  of  use  both  as  accesses  to,  and  as  drains 
of^  the  higher  mines,  and  that  the  Scots  Mining  Co.  were  by  their  lease  bound 
to  keep  thera  in  repair ;  but  that  thev  had  allowed  them  to  get  into  a  dangerous 
cooditioo,  and  it  was  important  to  have  them  immediately  put  in  repair,  as 
»bown  by  the  report  of  an  engineer  employed  by  the  petitioner  to  inspect  them, 
^  which  was  appended  to  the  petition.  The  petition  further  stated,  that  the 
^ates  between  the  landlord  and  tenant  as  to  this  and  other  matters  had 
formed  the  subject  of  a  submission,  the  decree  arbitral  in  which  was  now  the 
sebject  of  a  reduction,  to  abide  the  issue  of  which  the  First  Division  had 
mperseded  consideration  of  two  several  actions,  one  relating  to  the  east  branch 
of  the  Pontshiel  level,  the  other  relating  to  the  western  oranch,  in  both  of 
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which  Lord  Cowan  had  given  judgment  in  farour  of  the  petitioner  in  regaTd 
to  the  declaratory  conclusions,  which  put  the  construction  on  the  terms  of  the 
lease  which  the  petitioner  still  contended  for.  These  actions  had  been  raised 
in  1851.  The  petition  averred  that  the  levels  were  now  in  a  very  much  worse 
state  than  they  had  then  been  in ;  that,  in  consequence,  the  upper  mines  had 
been  already  materially  damaged,  and  that  serious  injury  to  both  the  upper 
and  lower  was  imminent ;  and,  in  these  circumstances,  it  pi-ayed  that  the  pe- 
titioner might  be  allowed  to  execute,  at  the  sight  of  the  Court,  the  necessary 
repairs  at  his  own  cost,  in  the  meantime  reserving  his  right  to  a  petition  if  he 
should  ultimately  prevail  in  his  declarators.  The  respondents  objected  to  the 
competency  of  the  petition,  and  pleaded  lis  cdibiy  in  rtspect  a  petition  had  been 
presented  for  the  same  object  in  the  Sheiiif  Court  of  Lanarkshire,  which  had 
come  to  the  Court  of  Session  by  advocation,  and  had  been  in  1855  remitted  to 
the  sheriff  with  orders  to  have  a  new  record  made  up ;  and  the  petitioner  had 
never  since  taken  any  steps  in  that  process,  but  had  not  abandoned  i^.  They 
denied  the  whole  allegations  in  the  report  founded  on  by  the  petitioner,  and 
declared  that  the  operations  recommended  in  it  would  throw  the  entire  popu- 
lation of  the  district  out  of  employment  for  a  long  time ;  and  pleaded  that  it 
was  incompetent,  in  a  question  of  possession  between  landlord  and  tenant,  to 
come  by  summary  petition  to  the  Court  of  Session,  and  that  the  subject* matter 
in  dispute  was  the  subject  of  a  submission:  The  plea  of  lii  alibi  was  obviated 
bv  the  petitioner  lodging  a  minute  of  abandonment  of  the  Sheriff  Court  process. 
The  Court  repelled  the  objection  to  the  competency  of  the  petition,  for  this 
reason,  that  the  subject-matter  thereof  was  so  intimately  related  to  the  depend- 
ing actions;  and  remitted  to  an  engineer  to  report  upon  the  statements  in  fact 
contained  in  the  petition,  and  what  operations,  if  any,  would  be  required  to  put 
the  levels  in  a  safe  condition. 

The  petition  embraced  also  another  level,  called  the  Gripps  level,  which  was 
not  the  subject  of  litigation ;  but  the  Court  embraced  it  also  in  the  remit,  be- 
cause it  was  alleged  to  be  the  outfall  of  one  of  the  branches  of  the  Pontshiel 
level  referred  to. — Stair,  iv.;  Shand's  Practice,  p.  974. 

The  LoBD  Advocate  v,  Hogakth  and  Co. — Jan.  8. 

Jurisdiction — Exchequer  Cause, 

This  was  an  action  at  the  instance  of  the  Lord  Advocate  on  behalf  of 
Her  Majesty  for    repayment  of  the  price    of  certain    large  quantities    of 

E reserved  boiled  beet  furnished  by  Hogarth  and  Company,  and  alleged  to 
ave  been  from  bad  quality  and  condition,  unfit  for  the  use  of  Her 
Maiesty's  service,  and  to  have  been  condemned  and  destroyed.  The  beef 
had  been  furnished  under  a  contract,  one  of  the  conditions  of  which  was,  that 
the  beef  should  keep  perfectly  sound,  sweet,  and  good,  for  three  years  from  the 
date  of  delivery  ;  ana  that  if  it  should,  upon  a  survey  or  surveys  at  any  time 
within  that  period,  found  to  be,  from  unsoundness  or  defect  in  quality  or  con- 
dition, not  fit  for  the  use  of  Her  Majesty's  service,  it  might  be  condemned  and 
destroyed,  and  the  amount  which  might  have  been  paid  for  it,  with  interest  at 
6  per  cent.,  and  freight,  should  be  a  debt  due  to  Her  Majesty  by  Hogarth.  The 
summons  was  marked  ''  Exchequer  Cause  ;"  bat  doubts  having  been  expressed 
as  to  whether  it  was  entitled  to  the  privileges  of  such  causes,  and  was  within 
the  jurisdiction  of  the  Court  of  Exchequer,  explanation  was  required  on  the 
subject.  It  was  explained,  that  the  money  claimed  was  money  paid  out  of  the 
public  revenues,  and  sought  to  be  recovered  and  restored,  and  that  the  action 
was  therefore  within  the  jurisdiction  conferred  on  the  Court  of  Exchequer  by 
the  statute  6  Anne,  c.  26,  sec.  6,  and  transferred  to  the  Court  of  Session  as  the 
Court  of  Exchequer  by  the  Court  of  Exchequer  Aet  1856.  The  Court  k^ld, 
that  the  action  might  be  competently  proceeded  in  as  an  Exchequer  Cause. 
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Scsp.  AKD  Int. — Andbrson  «.  M'Naib  and  Braitd. — Jan.  14. 

(BiU-Chamber.) 

BiU  of  Lading, 

This  was  a  sospension  and  interdict,  the  object  of  which  was  to  pre- 
▼ent  M'Natr  and  Brand  negotiating  or  disposing  of  certain  bills  of  lading 
timsmitted  to  them  by  Kerr,  Whitehead,  and  Company,  of  Singapore,  and 
by  which  a  shipment  of  produce  from  Singapore  by  the  yessel  '*  T.  £.  Mill- 
idge,*'  on  accomit  and  risk  of  Whitehead,  Kerr,  and  Company,  of  Glasgow, 
was  (ftr/oeie  absolutely)  transferred  to  M'Nair  and  Brand.  The  allegations  of 
the  complainer,  Anderson,  were  to  the  following  effect : — Whitehead  and  Kerr 
carried  on  business  at  Glasgow  and  Singapore,  under  the  firm  of  Whitehead, 
Kerr,  and  Company,  at  the  former  of  these  places,  and  of  Kerr,  Whitehead,  and 
Company,  at  the  latter.  In  July  1868,  the  affairs  of  these  firms  being  in  em- 
barrasMd  circumstances,  a  meeting  of  creditors  topk  place,  and  it  was  agreed  to 
mind  up  the  estate  under  the  priyate  management  of  a  liquidator,  acting  along 
with  a  committee.  M'Nair  and  Brand  were  among  the  creditors  represented  at 
the  meeting,  and  in  the  committee  of  creditors.  They  had  had  large  transactions 
with  the  houses  of  Whitehead  and  Kerr,  amounting,  in  July  1858,  to  upwards 
of  L.90,000.  These  transactions  were  of  the  nature  of  advances  on  shipments, 
the  goods  sent  abroad  being  invoiced  for  sales  and  returns  to  M'Nair  and  Brand, 
and  the  shipments  of  produce  home  being  addressed  to  that  firm  for  sale  on 
account  and  risk  of  Whitehead,  Kerr,  and  Company.  At  a  meeting  of  the 
committee  of  creditors  and  liquidator,  held  in  September  1858,  it  was  stated 
by  Whitehead,  that  an  arrangement  had  been  come  to  between  him  and  his 

ertner  at  Singapore,  that  all  property  and  debts  abroad  should  be  assigned  to 
'Nair  and  Brand,  to  be  applied  by  them  to  account  of  their  advances.^  This 
was  viewed  as  such  a  manifest  preference  to  M^Nair  and  Brand,  that  application 
was  made  for  sequestration  of  Whitehead  and  Kerr's  estates,  under  the  Bank- 
Tiiptcy  Act,  so  that  all  preferences  might  be  cut  down.  Pending  the  applica- 
tion, and  for  the  preservation  of  the  estate,  Anderson,  the  complainer,  was  ap- 
pomt«d  judicial  factor.  Hearing  that  produce  to  the  amount  of  several  thou- 
Bands  of  pounds  in  value  had  been  shipped  from  Singapore  in  August  1858,  by 
the  vessel  «  T.  E.  Millidge"  to  address  of  M*Nair  and  Brand,  and  for  sale  on 
acconnt  and  risk  of  Whitehead,  Kerr,  and  Company,  of  Glasgow,  and  that  Kerr, 
Whitehead,  and  Company,  had  drawn  upon  M'Nair  and  Brand  for  L.1600 
against  this  shipment ;  the  judical  factor  requested  M^Nair  and  Brand  to  hand 
over  to  him  the  bills  of  lading,  and  offered  at  the  same  time  to  relieve  them  of 
the  L.I500  bill.  This  M'Nair  and  Brand  declined,  allcffing  other  large  advances 
snd  acceptances  in  the  circle  for  which  they  were  liable,  and  insisting  that  the 
judicial  tactor  was  not  entitled  to  the  bills  of  lading  without  repaying  all  their 
adrancea,  and  taking  up  the  whole  acceptances.  This  subpension  and  interdict 
wa<  then  presented  by  the  judicial  factor,  for  the  purpose  of  having  the  bills  of 
ls(iing  preserved  and  secured  until  it  should  be  ascertained  whether  he  was  not 
entitled  to  claim  the  shipments  as  part  of  the  bankrupt  estate.  He  further 
alleged  that  none  of  M'Nair  and  Brand's  transactions  had  been  closed  or  ad- 
JQsted  ;  and  that,  in  consequence  of  irregularity  at  Singapore,  it  was  extremely 
doubtful  whether  all  the  remittances  to  them  had  been  the  proceeds  of  goods  on 
vhich  they  had  made  advances ;  and  it  was  stated  that,  in  October  1858,  two 
biils  drawn  by  Kerr,  Whitehead,  and  Company,  upon  and  accepted  by  them, 
W  been  returned  dishonoured.  Caution  was  found.  The  Lord  Ordinary  on 
the  Bills  (Kinloch)  refused  the  note,  expressing  his  opinion  *^  that  it  would  be 
Hunst  principle,  and  of  dangerous  precedent,  to  interfere  with  the  right  of  the 
nspondents  to  use  the  bills  of  lading  according  to  the  ordinary  course  of  com- 
mercial dealings,"  and  that  it  would  at  least  require  a  strong  case  to  warrant 
soch  an  interposition  with  the  course  of  dealing.  The  Court,  however,  on  a 
r»^laiming  note  by  Anderson,  hddy  that,  as  caution  had  been  found,  the  safe 
coarse  was  to  grant  the  interdict,  and  therefore  remitted  to  the  Lord  Ordinary  to 
pass  the  note,  and  do  so. 
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Mackenzie  v.  YojnxQ.—Jan,  21. 

Process  Summons —  Will — InhiMtion — CompeUtu^. 

This  was  an  ordinary  sammons,  framed  in  terms  of  the  Court  of  Session  Act, 
with  tills  exception,  that  the  will  contained,  before  the  words  **  according  to 
justice/'  what  boi-e  to  be  a  warrant  of  inhibition,  upon  which  inhibition  had 
oeen  used  and  published  at  the  market-cross  of  the  town  of  the  defender's 
residence.  The  defender  pleaded,  that  the  summons  was  rendered  wholly  in- 
competent and  illegal  by  this  introduction  of  a  pretended  warrant  of  inhibition  ; 
but  the  Lord  Ordinary  allowed  it  to  be  deleted  by  the  pursuer  on  payment  of 
expenses.  The  defender  reclaimed,  arguing,  that  the  olunder  was  incunible 
and  fatal  to  the  summons,  just  as  when  a  reduction-improbation  and  declarator 
had  been  brought  without  concurrence  of  the  Lord  Advocate,  it  could  not  be 
insisted  in  as  a  simple  reduction  as  regarded  the  declaratory  conclusions.  The 
Court  adhered  to  the  judgment  of  the  Lord  Ordinary,  as  there  was  no  doubt 
that  the  summons  had  been  well  brought  into  Court,  which  was  not  the  case 
of  the  reduction-improbation. — Hamilton  v.  Morrison,  Nov.  27, 184,  Diet  x. 
186. 


SECOND  DIVISION. 

The  Earl  of  Moray  v.  Attoun. — Jan,  4. 

Title  to  Sue — Assignation — Property — Feu-Contract — Mutual  Oable — Personal 

and  Real. 

In  1824,  Ness  purchased  from  the  Earl  of  Moray  one  of  several  feus,  under 
conditions  applicable  to  all,  binding  the  feuars  to  erect  dwelling-houses  there- 
on, and  to  pay  within  one  month  to  the  feuar  of  the  adjoining  stance,  where 
already  built  upon,  one-half  of  the  expense  of  the  mutual  gable,  etc.     He  im- 
mediately built  upon  the  stance  so  acquired.    Messrs  Forsyth  at  the  same  time 
acquired  an  adjoining  vacant  stance  under  similar  conditions,  and  paid  to  Neas 
one-half  of  the  expense  of  the  mutualgable,  in  terms  of  their  obligation,  and 
also  erected  cellarage  and  pavement.    They  failed,  however,  to  erect  a  dwelling- 
house  on  their  stance  ;  and  ultimately,  in  1844,  by  mutual  agreement  and 
dischai;^  between  them  and  the  Earl  of  Moray,  their  feu-riglit  was  abandoned 
and  extmguished,  and  they  assigned  to  Lord  Moray  all  claim  cumpeteat  to 
them  to  and  on  account  of  the  mutual  gable.     In  1855,  the  stance  so  feued  and 
given  np  by  the  Messrs  Forsyth  was  conveyed  by  Lord  Moray  to  Mr  Maco- 
nochie,  under  a  feu-contract  granted  in  consideration  of  a  certain  feu-duty»  and 
without  any  reservation  as  to  the  mutual  gable,  or  stipulation  as  to  any  claim 
under  the  above  assignation.     Meantime,  viz.,  in  1853,  Professor  Aytoun,  by 
purcha«ie  fiom  a  singular  successor  of  Mr  Ness,  had  acquired  Mr  Ness's  feu, 
with  the  dwelling-house  thereon,  and  all  parts,  pertinents,  and  privileges.      On 
Mr  Maconochie's  acquiring  the  adjoining  stance.  Professor  Aytoun  claimed  and 
received  from  him,  as  due  under  the  conditions  above-mentioned,  one.half  of 
the  value  of  the  same  mutual  gable  for  which  the  Messrs  Forsyth  had  for- 
merly paid  Mr  Ness.     Lord  Moray  subsequently  claimed  the  value  of  the 
gable  from  Mr  Maconochie,  as  due  to  him  in  virtue  of  the  assignation  by 
Messrs  Forsyth  ;  and  this  claim  being  resisted,  on  the  ground  that  the  money 
was  due,  and  had  been  already  paid,  to  PVofessor  Aytoun,  his  Lordship  raised 
this  action  against  both  of  these  gentlemen,  to  have  it  found  that  he  had  right 
to  Mr  Maconochie's  half  of  the  mutual  gable,  and  to  the  value  thereof,  and 
that  one  or  other  of  the  defenders  was  bound  to  pay  the  value  to  hiin.     Pro> 
fessor  Aytoun  agreed  to  relieve  Mr  Maconochie  of  all  further  liability,  and 
alone  defended  the  action.     Held  by  the  Lord  Ordinary  (Bcnholme) — That 
the  right  to  half  of  the  value  of  the  mutual  gable  was  a  real  right  acquired  by 
Professor  Aytoun  along  with  his  house,  and  that  he  had  the  preferable  claim  ; 
but,  on  a  reclaiming  note  by  Lord  Moray,  the  Court,  without  disposing  of  the 
merits  of  Professor  Aytoun's  claim,  hdd  that  Lord  Moray,  having  conveyed 
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Meesra  Forsyth *s  feu  to  Mr  Maconochie  as  it  stoody  without  reseiration  or  sti- 
pulation as  to  any  claim  under  the  assignation,  had  no  title  to  sue,  and,  alter- 
ing the  interlocutor  to  that  effect,  dismissed  the  action. 

Authoridea  for  Professor  Aytoun. — Wallace  v.  Brown,  1808,  M.  Pen.  and 
Real.  App.  4  ;  Hunter  v.  Luke,  June  2,  1840,  8  D.  787. 

National  Bank  of  Scotland  9.  Forbes  and  Robb. — Jan,  4. 

ReUtUion — Assignation — Policy  of  life  Insurance, 

Laiug  assigned  to  Forbes,  in  security  of  a  debt  of  L.60O,  a  policy  of  insurance 
OD  his  own  life  for  L.1000,  with  power,  in  case  of  his  death,  and  the  debt  being 
then  unpaid,  to  uplift  and  recover  the  contents;  but  taking  Forbes  bound  to 
hold  count  and  reckoning  witli  his  executors  for  whatever  sums  might  thus  be 
recovered  under  the  policy,  and  to  impute  the  same  in  extinction  of  the  debt, 
and,  on  payment  of  the  debt,  to  retrocess  him  or  his  executors,  and  to  pay  any 
balance  of  the  funds  recovered.  Laing,  along  with  certain  other  parties,  sub- 
sequently granted  another  bond  to  Forbes  for  another  debt  of  L.700,  but 
this  bond  bore  no  reference  to  the  former  transaction,  or  to  the  policy  of  in- 
sonnce  ;  and  it  was  not  alleged  by  Forbes  that  this  second  advance  was  made 
00  the  faith  of  the  previous  assignation.  Laing  having  died,  the  whole  sum 
due  under  the  policy,  amounting,  with  bonuses,  to  L.1270,  was  uplifted  by 
Forbes,  and  the  L.500  debt  was  thereby  paid  and  extinguished.  The  balance 
was  claimed,  first,  by  Laing,  on  the  ground  that  he  had  held  the  policy  in  se- 
caritv  of  the  L.700  debt  as  well  as  of  the  previous  debt,  or  at  all  events,  was 
entiJed  to  retain  the  proceeds  on  account  of  the  L.700  debt ;  and,  second,  bv 
Robb,  the  trustee  on  Laing*6  sequestrated  estate.  The  sum  was  lodged  in  Bank 
subject  to  these  claims,  and  a  multiplepoinding  was  raised.  In  the  com- 
petition which  ensued  between  Forbes  and  Robb,  it  was  held  by  the  Court 
(affirming  a  judgment  by  Lord  Neaves),  that  Forbes'  title  to  the  policy  w  as 
limited  to  a  security  of  the  L.500  debt,  and  that  he  had  no  right  to  retain  it,  or 
the  balance  of  the  proceeds,  in  security  or  extinction  of  the  subsequent  debt. 
Tbeiefure  Robb's  claim  was  preferred. 

Marshall  and  Othkrs  v.  Graham  and  Others. — Jan,  5. 

Judicial  Factor —Trust—Stat,  20  and  21  Vict.,  c.  56,  sec.  5. 

Under  his  contract  of  marriage,  Mr  Graham  acquired  right  to  certain  sub- 
jects, the  property  of  his  wife,  for  his  liferent  use  allenarly,  the  fee  of  which 
n-as  disponed  to  the  children  of  the  marriage,  whom  failing,  to  Mrs  Graham's 
fiister,  Mrs  Marshtdl,  and  her  children.  Mrs  Graham  afterwards  executed, 
frsty  a  trust-absignation  of  certain  sums  contained  in  policies  of  insurance,  for 
the  purpose  of  paying  to  herself  the  annual  income  thereof,  and  for  dividing 
the  principal  among  her  children  after  her  death  on  their  reaching  majo- 
tity  ;  Kcondj  a  mortis  causa  disposition,  whereby  she  conveyed  to  trustees  her 
whole  property,  other  than  was  conveyed  under  the  trust-assignation,  for  the 
purpose  of  dividing  the  free  residue  between  her  children  after  her  death  on 
their  attaining  majority  ;  whom  failing,  the  trustees  were  directed  to  convey  the 
ru»idae  to  Mr  and  Mrs  Marshall  (under  deduction  of  L.400,  to  be  paid  to  Mr 
Graham),  for  the  liferentof  themselves  and  the  longest  liver,  and  to  their  childi  en 
iu  fee.  The  trustei-s  under  the  second  trust-deed  did  not  accept.  An  action  of 
reduction  of  both  deeds  was  raised  by  Mr  Graham  and  his  children.  A  petition 
for  the  appointment  of  a  judicial  factor  to  take  charge  of  the  estate  conveyed 
l>y  the  second  trust-deed  was  presented  on  behalf  of  Mr  and  Mra  Marshall  and 
their  children,  which  came  before  Lord  Wood,  us  Ordinary  on  the  Bills,  during 
▼acation.  His  Lordship  reported  the  case  to  the  Inner  House,  under  the  provi- 
•ion  of  sec.  5  of  the  stat.  20  and  21  Vict.,  c.  66.  The  Court  refused  the  applica- 
tion. Observed — That  there  was  no  allegation  that  Mr  Graham  was  vcrgens  ad 
inopioaii  or  dilapidating  the  funds,  and  in  the  whole  circumstances  there  was  no 
ground  for  the  appoiutmeut  of  a  factor  to  be  paid  out  of  the  cbtate,  which  was  at 
present  held  by  the  party  entitled  to  the  liferent  under  the  marriage-contract, 
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and  whose  children  were  the  fiars ;  and  so,  in  realitj,  to  oust  the  liferenter. 
Had  the  petitioners  been  the  fiars  in  the  first  itistance,  the  case  might  have 
been  different.  The  trust-deeds  were  clearly  contra  fidem  tabularum  nupti- 
o/ttfiH ;  and  pending  an  action  of  reduction  of  these  deeds  the  appointment  of  a 
judicial  factor  to  set  them  up  was  contrai'y  to  precedent. 

Paulv.  The  Sprinobank  Coal  Compant. — Jan.  6. 

Process — Defence — Waiver — Froof-^Remii  to  Persons  of  SHU — Competessty 

of  Remit. 

An  agreement  was  entered  into  between  Paul  and  the  Springbank  Goal  Com- 
pany, whereby  Paul  agreed  to  make  a  private  railway,  the  coal  company  be- 
coming bound  to  furnish  rails,  chairs,  and  sleepers,  of  which  he  was  to  bare 
the  use  in  the  formation  of  the  Jine.  He  claimed  L.22  more  than  the  rate 
contracted  for,  in  respect  of  loss  by  the  coal  company's  failure  to  provide 
rails,  etc.,  in  time,  and  on  other  accounts.  This  claim  was  not  admitted ;  and, 
in  teims  of  the  agreement,  the  parties  entered  into  a  reference  concerning  this 
matter  to  an  arbiter  named  in  the  agreement.  After  he  had  issued  a  draft 
award,  Paul  raised  an  action  for  his  whole  claim  in  the  Sheriff  Court  of  Lanark- 
shire. The  defenders  pleaded  on  record  that  the  matters  in  dispute  were  the 
subject  of  a  depending  reference.  Of  consent  of  parties,  the  Sheriff-substitute 
remitted  to  a  person  of  skill  to  report  what  sum  was  due  to  Paul.  The  reporter 
named  declined  to  accept.  Parties  could  not  agree  on  another  reporter  ;  and 
the  Sheriff- substitute  made  a  remit  to  a  reporter  of  his  own  selection,  and  in 
terms  of  his  report  decerned  against  the  pursuers  for  L.21.  The  Sheriff 
adhered,  and  the  defenders  advocated.  The  Court  (adhering  to  the  judgment 
of  Lord  Ardmillan)  found,  that  the  parties  having  consented  to  the  remit  to  a 
reporter,  was  equivalent  to  a  waiver  of  the  defence  that  there  was  a  subsisting 
reference  ;  that  having  consented  to  procedure  by  remit  to  a  reporter  who 
was  agreed  on,  the  defenders  were  not  entitled  to  revert  to  the  original  de- 
fence ;  and  that,  when  parties  could  not  agree  on  a  reporter,  the  Sheriff  rightly 
nouiinated  one,  and  decerned  in  terms  of  his  report. 

Dalmauot  and  Wood  r.  Magistrates  of  Bbechin. — Jan,  5. 

Process — Expenses — Interest — Statute  1621,  cap.  20. 

The  collectors  of  the  assessment  for  building  the  manse  for  the  minister  of 
the  first  charge  of  the  parish  of  Brechin,  were  successful  in  a  process  of  sus- 
pension raised  agaiust  them  at  the  instance  of  the  magistrates  of  Brechin, 
and  obtained  decree  for  expenses.  They  assigned  their  claim  therefor  to  the 
pursuers  of  this  action,  who  concluded  for  the  amount  of  the  account  of  ex- 
penses as  taxed,  and  interest  thereon,  from  the  date  of  decree,  under  deduction 
of  sums  paid  to  account.  The  defenders  admitted  the  claim  for  the  principal 
sum;  but  pleaded  that  interest  thereon,  not  having  been  decerned  for,  could 
not  be  enforced  under  the  decree,  at  any  rate  until  the  procedure  directed  by 
the  statute  1621,  c.  20,  had  been  followed  out.  The  Court  (adhering  to  the 
judgment  of  Lord  Ardmillan)  decerned  in  terms  of  the  conclusions  of  the  lihel. 
Observed — There  was  no  reason  why  sums  due  as  the  expenses  of  process,  when 
constituted  by  decree,  should  not  bear  interest  like  any  other  claim  of  debt, 
when  duly  vouched,  from  the  term  of  payment,  which,  in  this  case,  was  the  date 
of  decree.  The  procedure  directed  by  the  statute  1621,  cap.  20,  was  only 
necessary  when  it  was  requisite  in  order  to  permit  interest  and  principal  to  be 
accumulated,  in  order  to  be  the  foundation  of  an  attachment  of  property  for 
the  whole  amount  so  accumulated. 

Authorities  cited. — Bell's  Pr.,  sec.  32  ;  1  Bell's  Corns.,  pp.  649  and  662  ; 
Warren  v.  Cunuiughame,  29th  May  1813,  Fac.  Col. ;  Groat  v.  Sinclair,  15th 
May  1819,  Fac.  Col. ;  Earl  of  Fife  v.  Duff,  3d  March  1824,  Fac.  Col. ;  M*Dowall 
V.  M'Dowall,  8th  December  1821,  affd.  on  app.,  8th  March  1825. 
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Olabk  OB  MoNCBiEFF  9.  Wauqh. — Jan,  11. 
Mora — Toct/timity. 

Id  defence  to  an  action  raised  in  1856  for  inlying  charges  and  aliment  of  an 
illegitimate  child  born  in  1817,  it  was  ayerred  that  the  pursuer,  the  child's 
mother,  had  raised  an  action  of  filiation  and  aliment  against  the  defender,  and 
had  obtained  decree  in  that  action ;  subsequent  to  which,  he  had  settled  the 
pursuer's  claim  for  aliment  by  payment  of  a  sum  of  money,  and  received  a 
discharge.  He  fiuled  to  prove  either  the  decree  or  discharge  averred,  and  in- 
msted  in  a  plea  of  taciturnity.  Held  (adhering  to  the  judgment  of  Lord  Ard- 
millan,  Ordinary) — That  the  defender  was  liable  as  concluded  for,  and  the  plea 
of  taciturnity  was  repelled.  Observed — That  there  were  not  termini  habiles  for 
the  maintenance  of  that  plea,  which  required  that  the  relation  of  parties  and 
the  whole  surrounding  circumstances  should  be  considered,  and  that  they 
should  afford  a  natural  presumption  of  payment,  satisfaction,  or  abandonment 
of  the  claim. 

Authorities  died.— Finlayaon  v.  Gown,  7th  July  1809,  Fac.  Col. ;  Thomson 
».  Westwood,  26th  February  1842,  iv.  Dun.,  p.  833;  Leath  v.  Taylor,  2l8t 
January  1848,  x.  Dun.,  p.  377  ;  Thomson  t^.^Sraith  and  Others,  8th  December 
1849,  xii.  Dun.,  p.  276  ;  Melrose  v.  Bruce,  19th  June  1855,  xvii.  Dun.,  p.  965. 

DowAGBB  GouMTBSS  OF  MoBTON  AND  Othbbs,  Petitioners. — Jan.  11. 

Jurifdietum — Competeney-^tats.  1672,  c.  2  ;  20  and  21  Vict.,  e.  56. 
A  petition,  at  the  instance  of  the  curators  of  a  minor,  to  dispense  with  the 
citation  of  the  minor's  next  of  kin  other  than  her  two  brothers  (in  respect  the 
whole  other  next  of  kin  were  furth  of  Scotland)  in  making  up  curatorial  in- 
ventories, was  presented  to  the  Lords  of  the  Second  Division.  After  intima- 
tion, the  prayer  of  the  petition  was  granted. 

Magkellab  v.  The  Duke  of  Sutherland. — Jan.  14. 

Reparaiion — Judicial  Slander — Privilege — Issue — Malice — Justijication — 

Veritas  convicii. 

liackellar  was  for  some  years  tenant  at  will  of  a  farm  on  the  property  of  the 
Duke  of  Sutherland.  The  Duke  raised  an  action  of  removing  against  him  in 
the  Sheriff  Court,  and  Mackellar  brought  a  suspension  in  the  Court  of  Session 
of  the  decree  of  removing.  In  the  answers  for  the  Duke  to  the  reasons  of  sus- 
pension, cert^n  statements  of  a  libellous  nature  were  made  concerning  Mac- 
Kellar,  as  the  reasons  why  the  Duke  had  no  wish  to  hold  any  further  inter- 
course or  relation  with  him,  so  fkr  as  such  could  be  avoided,  which  statements 
were  ordered  to  be  delete  from  the  record.  Mackellar  raised  this  action  of 
damageq  against  the  Duke  In  respect  of  the  slanderous  statements.  It  was 
averred  that  those  statements  were  not  pertinent  to  the  cause.  In  defence,  it 
was  pleaded  that  the  statements  complained  of  were  privileged,  having  been 
made  judicially ;  and  that,  being  tme,  the  defender  was  not  liable  in  damages 
as  sued  for.  Held — 1.  That  the  proper  course  in  such  a  case,  as  fixed  in  the 
case  of  Mackintosh  v.  Flowerdew  (19th  Feb.  1851,  xiii.  Dun.,  p.  726),  was  to 
pat  malice  in  issue.  2.  That  the  defender  having  pleaded  the  Veritas  convtcti, 
was  entitled  to  an  issue  in  justification. 

Authorities. — ^Rae  v.  MacLeay,  8th  July  1852,  xiv.  Dun.,  p.  988  ;  Mackintosh 
V.  Flowerdew,  ut  sup.  Hallam  v.  Gye,  Macfarlane  on  Issues,  p.  83  ;  Hamilton 
t.  Hope,  1771,  Mor.,  p.  13,924 ;  Scotland  ».  Thomson,  8th  August  1776, 
V.  Br.  Sup.,  p.  574 ;  Sinclair  of  Freswick,  v.  Br.  Sup.,  p.  574 ;  Thomson  «• 
Gillies,  16th  May  1810,  Fac.  Col. ;  Dyce  v.  Kerr  and  Others,  9th  July  1816, 
Fac.  Col. ;  Scott  v.  Qavin,  25th  June  1821,  ii.  Mur.,  p.  467  ;  Leslie  9,  Black- 
wood, iii.  Mnr.y  p.  167 ;  Hamilton  v.  Hope,  27th  March  1826,  iv.  Mur.,  p. 
226;  Alexanders.  Macdonald,  15th  July  1826,  iv.  Mur.,  p.  94  ;  Paterson  «. 
8haw,  20th  Feb.  1830,  viii.  S.  and  D.,  p.  373;  M'Neill  v.  Rorison,  I2th  Nov. 
1847«  X.  Dan.,  p.  17 ;  Burnaby  v,  Rooertson,  3d  March  1848,  x.  Dun.,  p. 
8S7 ;  Wilson  v.  Sheriff,  1st  March  1855,  xvii.  Dun.,  p.  528 ;  Adam  on  Jury 
Trial,  p.  102  ;  Borthwick  on  the  Law  of  Libel,  p.  277. 
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Ain)EBSON  (Campbell*8  Trusiee)  v.  The  WssTBRif  Bank. — Jan.  14. 

Bankruptcy — Reduction — Registry-Acts — Stats,  1696,  c.  5  ;  8  and  9  Vict.j 

c.  89,  see,  46. 

Campbell  and  Smith,  two  partners  of  a  firm  carrying  on  business  in  Gla^ow, 
were  rendered  notour  bankrupt  on  28th  November  1854,  and  on  7th  February 
were  sequestrated.  Prior  to  the  date  of  the  bankruptcy,  they  had  contracted 
a  large  debt  to  the  Western  Bank,  in  security  of  which,  within  sixty  days  of 
the  date  at  which  they  were  rendered  notour  bankrupt  (1 9th  and  24th  October 
1854),  they  granted  mortgages  or  venditions  in  security  of  four  vessels;  the 
mortgages  were  produced  at  the  Custom  House,  and  registered  in  terms  of  the 
Registry  Acts.  Anderson,  the  trustee  in  Campbeli^s  sequestration,  raised  this 
action  of  reduction  of  the  mortgages,  as  granted  within  sixty  days  of  bankruptcy, 
founding  on  the  statute  1696,  c.  5.  In  defence,  it  was  pleaded  that,  under  the 
Registry  Act,  8  and  9  Vict.,  c.  89,  sec.  46,  the  right  of  the  mortgagees  was  made 
indefeasible  by  the  registration  of  the  mortgages  in  terms  of  the  statute,  and 
that  even  though  granted  within  sixty  days  uf  bankruptcy,  and  in  order  to  give 
one  creditor  a  preference  over  the  others.  The  Lord  Ordinary  (Neaves)  reported 
the  case.  The  Court  repelled  the-  defence  founded  on  the  Registry  Acts,  and 
remitted  the  cause  to  the  Lord  Ordinary  for  fnrther  procedure.  Observed — 
Although  the  46th  sect,  of  the  statute  of  8  and  9  Victoria  was  necessary  in 
order  to  meet  the  state  of  English  law,  and  the  language  of  that  section  was 
such  as  prima  fade  randered  it  applicable  to,  and  available  only  in,  cases  of 
English  bankruptcy,  the  whole  statute  was  part  of  the  shipping  laws  applicable 
to  Scotland  as  well  as  England ;  and  there  was  no  express  repugnance  between 
the  provisions  of  the  46th  section,  and  those  of  the  prior  statute  of  1696,  c.  5  ; 
which,  according  to  the  settled  rule  of  interpretation,  made  the  prior  statute 
yield,  and  which  was  not  therefore  repealed.  The  registered  mortgage  of  a 
ship  was  made  as  good  a  title  to  a  ship,  which  was  a  moveable  subject,  although 
the  mortgager  retained  possession,  as  a  feudalised  security  over  heritable  pro- 
perty ;  and  just  because  it  did  form  a  valid  and  indefeasible  security,  the  pro- 
visions of  the  Act  1696  were  necessary  to  cut  it  down. 

Authorities  for  defender. — ^ii.  BelFs  Corns.,  p.  207  (5th  edit.)  ;  Abbot  on 
Ships  (Sheets  edit.,  1854),  p.  68  ;  Smith's  Commercial  Law,  p.  597  ;  Woods  v. 
Reid,  XV.  Law  Times,  p.  90  ;  Monkbouse,  Wright,  and  Fairbaim,  9.  Hay,  iv. 
Moore,  p.  549 

Authorities  cited  for  the  pursuer, — Dwarris  on  Statutes,  p.  533  ;  Abbot  on 
Shii>8  (Shee's  edit.,  1854),  p.  22  ;  i.  Bell's  Com.,  p.  249  (5th  edit.) ;  Wynn  v. 
Davis,  i.  Curtis  Eccl.  Gases. 

GiLLON  V.  Simpson. — Jan,  14. 

Arbitration — Judicial  Reference — Award—Process — Sheriff  Cowrt  Act, 

16  and  17  Vict,,  c.  80,  sec  15. 

In  an  action  depending  in  a  Sheriff  Court,  the  parties  entered  into  a  judicial 
reference,  in  whicn  the  arbiters  pronounced  an  award ;  but  judicial  authority 
was  never  interponed  thereto,  and,  subsequently,  the  action  fell  on  the  expiry 
of  six  months  without  proceedings  being  taken,  under  the  15th  section  of  the 
Sheriff  Court  Act.  The  party  in  whose  favour  the  arbiters  granted  their 
award  raised  this  action  for  what  he  was  thereby  found  entitled  to.  The 
Court  (reversin;:^  the  judgment  of  Lord  Benholme)  heldy  that  the  award  could 
not  be  made  effectual  in  a  new  action.  Observed— Thi9  was  a  judicial  refer- 
ence, which  did  not  withdraw  the  case  from  the  C!ourt,  but  fixed  upon  a  pecu- 
liar way  in  which  the  matters  at  issue  were  to  be  inquired  into,  and  the  result 
ascertained,  if  duly  followed  out ;  that  to  the  awani  becoming  effectual,  the 
sanction  of  the  Court  was  necessary,  which,  having  become  unobtainable  bv 
the  process  having  perished,  the  award,  which  was  just  a  step  of  process,  fell, 
and  was  entitled  to  no  more  effect  than  a  report  by  a  person  of  skill,  or  find- 
ings in  fact  or  in  law,  on  which  no  decree  had  followed. 
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(Before  Lord  KJnloch,  Lord  Ordinary  on  the  Bills.) 

INGLIS  9.  LIQU1DA.TOR8  OF  WESTERN  BANK. 

Joha-Stoci  Company — Contributory — Purchase  of  Stock  from  Shareholder — 
False  attd  Fraudulent  Reports — Ipso  facto  Dissolution  of  Company. 

Held  by  Lord  Obdinart  (and  acquiesced  in) — 

1.  That  the  reports  addressed  by  the  directors  of  a  joint-stock  company 
to  the  shareholders  are,  when  published  and  circulated,  to  be  held  as  ad- 
dratted  to  the  world  at  large. 

2.  That  a  person  buying  shares  held  by  the  company,  or  by  the  directors  for 
the  company's  behoof  in  reliance  on  reports  which  are  false  and  fraudulent, 
and  on  the  faith  of  dividends  never  earned,  may  be  entitled  to  repudiate  the 
transaction,  so  as  to  be  freed  from  the  payment  of  calls  made  by  liquidators 
in  a  voluntary  winding  up.    But, 

3.  A  person  buying  shares  in  the  open  market  from  another  shareholder  is,  in 
the  absence  of  fraud  on  his  part,  bound  by  the  Eale,  notwithstanding  of  the 
misrepresentations  contained  in  the  reports  relied  on  by  the  purchaser, — 
these  being  the  statements  of  a  third  party,  which,  at  the  very  most,  can 
only  found  a  claim  of  reparation  against  the  authors  of  the  reports  indi- 
vidually.   And, 

4.  Where  the  contract  of  a  joint-stock  company  provides  for  its  ipso  facto  disso- 
lution when  a  given  portion  of  its  capital  is  lost,  a  person  who  nas  bought 
shares  from  a  shareholder  in  bona  fide,  is  not  thereby  relieved  of  his 
liabilities. 

Hb  Joh5  Inolis,  Brunstane  Mill,  Musselburgh,  on  the  15th  October  1857, 
pnrehasedfrom  Mr  W.  Colvin,  Glasgow,  20  shares,  of  L.60  each.  Western  Bank 
stock,  at  L.74, 12s.  6d.  a  share ;  and,  on  the  16th  October  1857,  from  Mr.  C. 
R.  Dunlop,  20  shares,  at  L.71  per  share.  The  Bank  suspended  payment  on  the 
9th  November  following ;  the  shareholders  agreed  to  a  voluntary  winding  up ; 
snd  liquidators  were  appointed,  who  made  calls  on  the  shareholders,  first,  of 
L..25  a  share,  and  afterwards  of  L.  100  a  share. 

This  was  a  suspension  by  Mr  Inglis,  of  a  threatened  charge  for  the  payment 

of  the  second  instalment  of  the  first  or  L.25  call,  on  the  following  grounds : — 

I.  The  purchase  was  made  in  reliance  on  the  reports  of  the  directors,  and 

the  dividends  declared  at  the  annual  general  meetings  of  the  company  held  in 

J^une,  particularly  for  the  years  1856  and  1857*    On  these  occasions  the  Bank 

WM  represented  as  a  most  flourishing  concern.    Li  1856  the  company  divided 

d  per  eent.,  carrying  L.31,]  10  to  a  fictitious  fiind  called  "  the  Rest/'  supposed 

to  be  composed  of  accumulated  profits,  which  had  no  existence.    In  1857  R 

(dividend  of  9  per  cent,  was  again  declared — ^the  nett  profits  for  the  year  being 

stated  at  L.146,826 ;  and  the  '^  Rest"  was  swelled  to  an  aggregate  of  L.226,777. 

The  reports  for  these  years  were  altogether  false  ;  and,  so  far  from  a  shilling  of 

piofit  bang  earned,  the  Bank  had  for  a  long  time  been  hopelessly  insolvent.    Of 

this  the  directors  were  fully  aware ;  the  fiall  of  four  firms  alone,  in  the  city  of 

Glasgow,  in  1856  and  1857,  having  involved  the  sacrifice  of  more  than  a 

nuUion  and  a  half— the  total  capital  of  the  Bank. 

2.  The  company's  contract  provided  that,  ^  if  it  shall  at  any  time  appear,  on 
^Mlancing  the  company's  books,  that  a  sum  equal  to  25  per  cent,  on  the  ad- 
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vanced  capital  stock  of  the  company  has  been  lost  in  prosecution  of  the  business 
of  the  company,  such  loss  shall  ipsofacto^  and  without  the  necessity  of  any  fur- 
ther procedure,  dissolve  and  put  an  end  to  the  company."  The  period  here 
contemplated  had  arrived  long  before  the  suspender  purchased  his  stock  ;  and, 
therefore,  when  he  bought  his  shares  the  Bank  was  at  an  end,  and  there  were 
no  shares  to  buy. 

The  following  is  the  Lord  Ordinary's  judgment,  which  was  acquiesced  in  :— 

"  Edinburgh^  4th  January  1859.— The  Lord  Ordinary  having  heard  counsel 
for  the  parties,  and  considered  the  note  of  suspension,  answers,  and  productions, 
refuses  the  note  :  Finds  the  complainer  liable  to  the  respondents  in  the  ex- 
penses of  process ;  allows  an  account  thereof  to  be  lodged,  and  remits  to  the 
Auditor  to  tax  the  same,  and  to  report. 

(Signed)  «« W.  Peknbt.* 

«  Note. — The  important  question  raised  by  this  note  of  suspension  was  dis- 
cussed before  the  Lord  Ordinary  with  great  ability,  in  a  debate  which  lasted 
several  days.  Had  the  Lord  Ordinary  thought  that  the  decision  of  the  case 
depended  on  facts  requiring  investigation,  or  had  he  entertained  any  doubt  as 
to  the  legal  principles  to  be  applied,  he  would  have  passed  the  note,  m  order  to 
further  inquiry.  But  the  question  being  in  substance  one  of  relevancy,  and 
his  opinion  being  clear  on  the  legal  merits  of  that  question,  he  has  thought  it 
best,  in  the  interest  of  the  complainer  himself,  to  decide  the  case  without  fur- 
ther litigation.  The  demand  which  the  complainer  now  resists  is  made  by  the 
liquidators,  under  a  voluntary  winding  up  of  the  Western  Bank,  for  the  second 
instalment  of  a  call  or  contribution  of  L.25  per  share,  necessary  to  discharge 
the  debts  of  the  Bank.  The  complainer  is  charged  with  this  call  as  a  holder 
of  forty  shares  of  the  stock  of  the  Bank.  The  Lord  Ordinary  has  seen  no 
reason  to  consider  the  liquidatoro,  under  this  voluntary  winding  up,  t^  have 
any  higher  rights  against  the  complainer  than  belonged  to  the  company  itself; 
and  he  has  viewed  the  question  as  substantially  between  the  company  and  the 
complainer,  as  alleged  partner.  The  creditors  are  in  one  sense  interested,  but 
not  more  so  than  in  every  case  in  which  managers  act  for  winding  up  a  dis- 
solved concern.  The  creditors  must  be  paid  in  full,  and  the  only  result  of  the 
liberation  of  one  individual  will  be  a  higher  allocation  on  others.  It  appears  that 
the  complainer  purchased  the  shares  in  question  in  October  1857,  a  ^w  weeks 
before  the  Bank  stopped  payment.  He  bought  them  in  two  parcels  of  twenty 
shares  each ;  one  from  a  Mr  Colvin,  another  from  a  Mr  Dunlop.  It  has  not  been 
maintained  by  complainer  that  the  shares  wei*e  other  than  the  true  property  of 
the  parties  selling  them.  He  has  also  not  averred  that  any  fraud  or  misrepre- 
sentation was  practised  in  the  transaction  by  the  sellers.  The  case  is  the  or- 
dinary  one  of  shares  in  a  joint-stock  company,  sold  and  bought,  during  the 
subsistence  of  the  company,  by  parties  equally  in  good  faith.  By  the  contract 
of  the  Bank  (section  5th  and  subsequent  sections),  its  stock  was  declared  trans- 
ferable under  certain  conditions.  One  of  these  conditions,  in  the  case  of  a  nde, 
was,  that  before  the  sale  should  take  effect,  intimation  of  the  name  of  the  in> 
tending  purchaser  should  be  given  to  the  directors,  and  an  offer  of  the^shares 
be  made  to  them  for  behoof  of  the  company,  at  a  price  not  higher  than  that 
proposed  to  be  given  by  the  purchaser,  tf  the  offer  was  delivered  by  the 
directors,  the  sale  would  competently  proceed,  and  the  shares  be  transferred  to 
the  purchaser,  by  a  deed  of  assignment,  in  a  specified  form,  to  be  prepared  by 
the  secretary  of  the  company,  and  afterwards  registered  in  a  book  kept  for 
the  purpose.  And  it  was  declared  by  section  5th,  '  that  every  party  who  shall 
dispose  of  his  share  or  shares  of  the  company's  stock,  agreeably  to  the  regula- 
tions herein  before  and  after  written,  or  who  shall  cease  to  have  an  interest  in 
the  concern,  through  forfeiture  or  otherwise,  in  terms  hereof,  shall  be  entitled 
to  relief  of  the  whole  debts  owing  by  the  company,  and  of  all  obligations 
granted  for  the  same,  and,  in  general,  of  every  presentation  incumbent  on  him 
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as  a  partner  of  the  company;  and  the  other  partners  shall  be  bound,  as  they 
hereby  bind  and  oblige  themselyes  and  their  aforesaids,  respectively,  to  relieYo 
him,  bis  hein  and  sncceaeors,  of  the  same  :  Declaring  farther,  that  the  party 
or  parties  acquiring  the  share  or  shares  so  disposed  of,  or  otherwise  coming  in 
right  of  the  party  or  parties  so  ceasing  to  have  interest,  shall  have  no  cuiim 
whatever  against  the  other  partners  of  the  company  for  relief  from  any  of  the 
debts  and  obligations  contracted  by  the  company,  whether  prior  or  posterior 
to  the  period  of  such  party  or  parties  becoming  partners ;  but  he  or  they  shall 
take  and  assume  the  precise  place  and  liability  of  his  or  their  author,  ancestor, 
or  other  cedent,  and  become  subject  to  all  the  obligations  incumbent  upon  him.' 
The  complainer  became  purchaser  under  these  regulations,  and  had  the  ordi- 
nary  deed  of  transfer  completed  in  his  favour.  It  is  now  maintained  by  him 
that  he  must  be  held,  in  point  of  law,  never  to  have  become  a  partner  of  the 
company,  and  therefore  to  be  not  liable  in  the  call  sought  to  be  enforced. 
And  his  ground  of  defence  has  been  stated  to  be  twofold  :  Ist,  That,  under  the 
contract  of  the  Bank,  the  loss  of  25  per  cent,  of  the  capital  stock  had  the  effect 
tpto  faeto  of  dissolving  the  company  ;  and  that,  as  a  loss  to  this  amount  had 
taken  place  long  before  the  date  of  his  purchase,  the  company  must  be  held 
to  have  been  at  Uiat  time  non-existent,  and  any  sale  of  shares  in  it  ineffectual. 
2d]y,  That  he  was  induced  to  make  the  purchase  by  the  fraudulent  misrepre- 
sentations, as  to  the  condition  and  prosperity  of  the  concern,  made  by  the 
directors  in  their  reports  to  the  company ;  and  that  the  company,  for  whose 
behoof  the  directors  acted,  and  which  received  and  approved  of  their  reports, 
cannot  take  advantage  of  this  fraud,  to  the  effect  of  holding  the  complainer 
bound  as  a  shareholder.  If  either  of  these  pleas  were  successful,  the  result 
voold  be  the  liberation  of  the  complainer  from  all  liability  in  respect  of  thebe 
shares.  And  the  question  at  once  arises,  how,  in  that  event,  arc  the  shares  to 
be  dealt  with  ?  Are  they  to  be  held  reinstated  in  the  seller,  so  as  to  throw  upon 
bim  the  responsibility  ?  Or  are  theji  ^^  ^  held  annihilated,  so  as  to  throw  on 
the  other  shareholders  a  higher  assessment  ?  These  questions  are  not  directly 
raised  in  the  present  proceedings  ;  but  it  is  necessary  they  should  be  faced  in 
any  sound  coudderation.  1.  The  first  plea  of  the  complainer  has  been  rested 
on  the  provisions  in  section  d5th  of  the  contract,  '  That  if  it  shall  at  any  time 
appear,  on  balancing  the  company's  books,  that  a  sum  equal  to  L.25  per  cen- 
tnm  on  the  advanced  capital  stock  of  the  company  has  been  lost  in  prosecution 
of  the  business  of  the  company,  such  loss  shall,  ipso  faeto^  and  without  the 
Dccessity  of  any  further  procedure,  dissolve  and  put  an  end  to  the  company ; 
which  dissointion  shall  be  forthwith  notified  by  advertisement  and  circular 
letters,  in  like  manner  as  is  provided  with  regard  to  special  general  meet- 
ings ii  the  company,  as  well  as  in  the  London  and  Edinburgh  Gazettes ; 
which  advertisements,  in  the  Gazettes  and  newspapers,  shall  be  continued 
once  a  week  for  at  least  one  month  succeeding  the  dissolution ;  and  within 
thirty  days  at  farthest  after  such  dissolution,  the  company  shall  discon- 
tinue the  issuing  of  notes,  operations  on  cash  account^  and  all  ordinary' 
business:  And  it  is  specially  provided  and  declared,  that  no  alteration 
shall  take  place  upon  the  provisions  of  this  article  without  the  consent, 
ugnified  thereto  by  a  probative  writing,  of  two-thirds,  in  point  of  extent 
of  stock,  of  all  the  partners  of  the  company  at  the  time.'  It  is  stated  by  the 
liquidators  that  this  provision  was  altered  by  the  requisite  concurrence  of 
dtaivbolderB,  and  that  in  place  of  it  was  substituted  the  following : — '  That  if 
it  ahall  at  any  time  appear,  on  balancing  the  company's  books,  that  a  sum 
equal  to  L.25  per  centum  on  the  advanced  capital  stock  of  the  compan}'  has 
i^  lost  in  prosecution  of  the  businesH  of  the  company,  then  it  shall  be  im- 
perative on  the  directors,  within  two  months  after  such  balance  shall  have  been 
uiade,  to  call  a  special  general  meeting  of  the  company,  in  order  that  the 
shareholders  may  resolve  what  course,  if  any  other  than  dissolving  the  com- 
j***!*  they  will  pursue ;  and,  in  particular,  whether  they  will  carry  on  the 
bndnefia  of  the  Bank,  notwithstanding  such  loss,  either  alone,  or  by  amalgama> 
tion  or  union  with  another  banking  company,  provided  that  no  resolution  at 
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such  meeting,  or  at  any  adjournment  thereof,  to  carry  on  the  business  of  the 
Bank,  shall  be  competent  or  bmding  on  the  company,  unless  assented  to  by 
three-fourths  of  the  votes  of  the  shareholders  present,  or  represented  by  man- 
datories at  such  meeting,  or  adjourned  meeting ;  and,  in  the  event  of  such 
meeting  or  adjourned  meeting  not  coming  to  the  resolution  to  can^  on  the 
business,  then  the  company  shall  be,  and  is  hereby  declared  to  be,  ipso  facto 
dissolved  ;  and  the  dissolution  shall  be  forthwith  notified  by  advertisement  and 
circular  letters,  in  like  manner  as  is  provided  with  regard  to  special  general 
meetings  of  the  company,  as  well  as  in  the  London  and  Edinburgh  Gazettes  ; 
which  advertisement  in  the  Gazettes  and  newspapers  shall  be  continued  onoe 
a  week,  for  at  least  one  month  succeeding  the  dissolution ;  and  within  thirty 
days  at  farthest  after  such  dissolution,  the  company  shall  discontinue  the 
issuing  of  notes,  operations  on  cash  accounts,  and  ell  ordinary  business.'  There 
S3ems  no  room  to  doubt  that  the  alteration  in  question  was  made  on  the  eon- 
tract.  But,  supposing  that  the  original  provision  of  section  d5th  had  remained 
in  entire  vaJidtty,  or  whichever  of  the  two  could  be  held  the  operative  regula- 
lation,  it  appears  to  the  Lord  Ordinary  to  be  insufficient  for  the  defence  of  the 
compiainer.  The  contract  provided  for  a  dissolution  of  the  company,  in  l^e 
event  of  a  certain  loss  of  capital  appearing  on  a  balance  of  the  company's 
books.  By  another  section,  a  oalance  of  the  books  was  required  to  be  made  at 
a  specified  period  once  a  year.  It  was  not  an  unreasonable  stipulation,  that  a 
balance  showing  this  amount  of  loss  should  create  an  ipso  facto  dissolution ; 
for  there  was  thereby  not  merely  a  formal  ascertainment,  but,  in  the  due  ad- 
ministration of  the  company's  affairs,  a  formal  publication  of  the  event  which 
terminated  the  company.  But  it  is  not  maintained  that  any  balance  was  ever 
struck^  showing  this  amount  of  loss.  What  the  compiainer  contends  is,  that 
an  inquiry  must  be  gone  into,  in  order  to  discoYer  at  what  period  such  a  loss 
of  capital  really  had  occurred.  He  himself  cannot  state  the  time  more  ex- 
plicitly, than  to  say  that  it  was  '  prior  tO|  the  making  up  of  the  balance-sheet 
for  the  year  1856.'  How  long  prior  he  does  not  fix.  But,  at  whatever  time  it 
can  be  discovered  to  have  happened,  his  argument  is,  that  from  that  time 
the  company  must,  in  point  oi^law,  be  held  to  have  been  non-existent.  The 
whole  sales  of  stock  which  subsequentiy  took  place — ^indeed,  by  parity  of  reason, 
the  whole  subsequent  transactions  of  the  company — must  be  considered  null  and 
void;  and  an  adjustment  of  interest  must  be  made,  on  the  footing  of  all  being 
swept  away.  The  Lord  Ordinary  cannot  adopt  this  view^ — indeed,  considers  it 
extravagant.  It  cannot  be  rested  on  the  words  of  the  contract ;  and,  as  the  Lord 
Ordinary  thinks,  cannot  be  deduced  from  it  by  any  admissible  implication.  So 
long  as  no  balance  proclaimed  the  specified  loss,  and  the  company  continued 
to  subsist  and  do  business,  he  conceives  that  all  transactions  in  the  sale  and 
purchase  of  shares,  bona  fide  engaged  in,  must  stand  good,  like  the  company's 
transactions  generally.  To  undo  all  such  transactions  for  years  b.ck,  would  not 
only,  as  the  Lord  Ordinary  believes,  be  found  impracticable,  but  would  be  alto- 
gether unjust.  There  is  no  good  reason  why,  of  two  parties  contracting  equally  in 
good  faith  for  the  sale  and  purchase  of  stock  of  a  subsisting  company,  the  seller 
should  be  made  to  suffer  more  than  the  purchaser,  from  the  after  discovery  of  an 
amount  of  loss  by  the  company,  alike  unknown  to  both.  The  only  sound  and 
reasonable  principle  is  to  hold  that,  whatever  right  the  discovery  of  the  speci- 
fied loss  may  confer  on  a  shareholder  to  demand  a  discontinuance  of  business 
for  the  time  to  come,  all  prior  transactions,  bona  fide  engaged  in,  must  remain 
undisturbed.  Accordingly,  the  very  plea  now  under  consideration  was  repelled 
by  the  Court  in  the  case  of  Allan  v.  Kerr's  Trustees,  7th  June  1863.  In  that 
case,  precisely  as  here,  shares  in  a  joint-stock  company  had  been  purchased 
shortly  before  its  affairs  came  to  a  crisis.  In  reply  to  a  demand  for  a  call, 
the  purchaser  pleaded,  that  some  time  before  the  date  of  his  purchase,  losses 
had  been  sustained  by  the  company,  which,  under  a  clause,  worded  as  that  now 
in  question,  created  an  ipso  facto  dissolution — First,  the  Lord  Ordinary,  and 
afterwards  the  Court,  unanimously  held  the  plea  irrelevant.     'Every  partner 
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(said  Lord  Fallerton)  is  entitled  to  sell  shares,  and  deal  as  if  the  company 
is  existing,  until  he  is  made  aware  that  it  is  dissolved ;  and,  on  the  other 
hand,  erery  person  dealing  with  a  partner  is  bound  to  satisfy  himself,  and 
look  to  the  chances,  before  he  enter  into  the  transaction.    But  to  say  that,  at 
any  distance  of  time,  when  a  sale  has  fairly  taken  place  between  two  partners, 
it  is  to  be  set  aside  on  the  ^und  that,  at  the  time  of  the  transaction,  there 
was  really  no  company  existing,  that  would  be  introducing  into  a  matter  of 
fair  dealing  between  the  parties  a  principle  to  which  I  am  not  disposed  to  give 
effect.*    It  is  said  that  the  reason  why  a  balance  was  not  exhibited,  showing 
the  specified  loss,  was  the  fraudulent  conduct  of  the  directors  in  not  making 
op  such  balance,  and  concealing  the  fact.     Precisely  the  same  thing  was  said 
in  the  case  of  Allan.     If  such  was  their  conduct,  there  may  be  a  good  claim 
against  the  directors  for  reparation  of  the  consequences.     The  recent  case  of 
Tulloch  «.  Davidson  is  conclusive  as  to  the  relevancy  of  such  a  claim.    One  of 
the  iasaes  aUowed  in  that  case,  under  conclusions  fur  damages  against  a  director's 
representatives,  was  whether,  by  the  misrepresentations  of  the  directors,  the  party 
'  was  deprived  of  the  means  of  bringing  about  a  dissolution  of  the  said  Banking 
Company,  and  of  otherwise  preventing  or  alleviating  the  depreciation  of  the 
vaioe  of  the  stock  of  said  company,  to  his  loss,  injury,  and  damage,  as  holder 
of  certain  shares  thereof.'    But  the  validity  of  a  claim  of  damages  against  the 
directors,  so  &r  from  inferring  a  right  of  liberation  in  a  question  with  the  com- 
pany, is  rather  inconsbtent  with  the  existence  of  such  a  right ;  for,  if  fall 
liberation  can  be  had,  there  will  be  no  damage  to  claim.    2.  With  regard  to 
the  second  plea  of  the  complainer,  the  Lord  Ordinary  considers  him  fairly 
entitled  to  assume  that  he  purchased  his  shares  in  consequence  of  the  repre- 
sentations of  the  directors  as  to  the  prosperity  of  the  concern.    The  Lord 
Ordinary  conceives  it  to  be  settled  by  conclusive  authority  in  both  ends  of  the 
island,  that  the  report  by  the  directors  of  such  a  company,  although  primarily 
made  to  the  company,  are,  when  published  and  circulated,  to  be  held  as 
addressed  to  the  world  at  large ;  and  tnat  any  particular  individual  acting  on  the 
fiuth  of  these,  is  in  the  same  position  as  if  they  had  been  addressed  to  him  per- 
sonally.    The  Lord  Ordinary  further  considers  the  complainer  entitled,  for  the 
purposes  of  the  present  discussion,  to  assume  that  the  representations  by  the 
directors  were  fiUse  and  fraudulent.     He  has  offered  to  prove  them  to  be  so. 
His  statements  on  the  subject  are  admitted  by  the  liquidators  to  a  considerable 
extent ;  and  the  complainer  is  entitled  to  have  their  full  truth  taken  for 
granted  in  the  present  argument.     The  complainer,  on  the  other  hand,  does 
not,  except  in  legal  construction,  implicate  the  general  body  of  shareholders  in 
the  fraud  of  the  directors.     The  general  body  was  not  deceiving,  but  deceived. 
When  it  is  said  that  the  annual  meetings  approved  of  the  reports  by  the  directors, 
this  can  only  mean  that  they  expressed  their  satisfaction  with  the  high  dividend 
then  proposed  ;  for  not  only  were  the  shareholdei-s  generally  not  in  a  position 
to  know  now  matters  really  stood,  but,  by  the  Sdd  section  of  the  contract,  they 
were  expressly  debarred  from  examining  the  books  of  the  company,  and  bound 
to  rest  satisfied  with  the  report  of  the  directors.     In  these  circumstances,  the 
qaestion  arises,  whether  the  complainer  is  entitled  to  liberation  from  his  pur- 
chase, in  respect  of  its  having  been  induced  by  the  false  representations  of  the 
directors.     And  here  a  distinction  must  be  observed,  which  the  Lord  Ordinary 
holds  to  be  well  founded,  and  fully  settled.     There  are  two  possible  cases, 
which  must  be  carefully  discriminated.     The  one  is,  where  the  transaction  is 
made  with  the  company,  through  its  directors  or  other  officials,  as  in  the  pur- 
dose  of  shares  hela  by  the  company,  or  held  by  the  directors  for  the  company's 
behoof.     In  such  a  case  the  Lord  Ordinary  would  have  little  doubt  that  the 
false  representations  of  the  directors,  in  reliance  on  which  the  purchase  was 
made,  afforded  sufficient  ground  for  annulling  the  purchase.     The  reason  is 
obvious.     The  company  cannot  take  advantage  of  a  contract  made  on  its  behalf 
without  being  affected  by  the  fraud  through  which  it  was  brought  about.   The 
transaction  is  one  and  indivisible.     The  contract  made  by  the  company's  agent 
on  its  behalf  will  necessarily  be  vitiated  by  the  fraud  of  the  company's  agent 
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in  making  it.     But  it  is  a  different  case  when  the  transaction  is  not  with  the 
company,  but  is  between  two  individuals,  meeting  in  the  market,  and  dealing 
for  their  private  interests,  like  the  seller  and  purchaser  of  transferable  shares. 
The  contract  is  between  the  individuals.    The  directors  of  the  company  stand 
in  the  relation  of  third  parties.     Their  statements  to  the  parties  are  those  of  a 
mere  bystander.     If  the  statements  are  false,  the  party  who  has  bten  induced 
by  them  to  engage  in  the  transaction  may  have  a  claim  of  relief  against  the 
persons  making  the  stat(*ments;    in  other  words,  there  may  be  a  clium  of 
reparation  against  the  directors  individually.    But,  in  point  of  law,  the  state- 
ments cannot  be  held  as  made  on  behalf  of  the  company,  or  in  the  character  of 
agents  for  the  company,  and  the  company  is  not  affcctable  by  the  fraud.     Tiiis 
distinction  has  been  briefly  expressed  in  the  English  authorities,  by  saying  that 
the  directors  are  the  company's  agents  for  contract,  but  are  not  the  company's 
agents  for  fraud.    The  meaning  is,  that  they  are  entitled  to  contract  for  the 
company ;  and  the  contract  which  they  make  is  liable  to  every  legal  exception 
stateable  against  a  contract,  including  fraud  giving  cause  to  it.     But  where 
there  is  no  contract  made  by  them  on  i^ebalf  of  the  company,  any  fraud  com- 
mitted by  them  is  not  within  the  scope  of  agency  for  the  company.     It  is  their 
own  fraud — ^not  that  of  the  company.     It  may  infer  personal  consequences, 
but  cannot  affect  the  company.    The  case  now  in  question  is  in  the  latter 
category.    T!ie  shares  bought  by  the  complainer  were  not  bought  from  the 
company.  The  transaction  was  between  him  and  Mr  Colvin,  or  between  him  and 
Mr  Dunlop.   The  complainer  may  have  been  induced  to  buy  by  the  false  repre- 
sentations of  the  directors ;  but  the  directors  were  third  parties  in  the  transac- 
tion.    Their  fraud  may  make  them  personally  liable,  but  the  company  is  not 
responsible.     The  complainer,  indeed,  ai-gued  that,  as  the  transfer  of  the  shares 
required  a  previous  offer  to  the  company,  and  a  deed  of  assignment  prepai*ed 
by  the  secretary,  and  a  registry  in  the  company's  books,  the  company  was,  in 
legal  construction,  a  party  to  the  contract.     It  was  said  that  the  contract  was 
tripartite,  with  the  company  a  contracting  party,  to  the  extent  of  its  acceptance 
of  the  new  partner,  and  its  stipulation  that  he  should  observe  all  the  provisions 
of  the  original  deed  of  copartnery.     There  is  plausibility  in  this  argument ;  but, 
as  the  Lord  Ordinary  thinks,  no  real  weight.     The  contract  of  sale  was  exclu- 
sively between  theiseller  and  purchaser.     The  offer  of  pre-emption  to  the  com- 
pany was  a  mere  condition  of  the  contract,  which  flew  off  when  the  offer  was 
rejected.     The  completion  of  the  deed  of  transfer,  and  the  registry  in  the 
company's  books,  were  merely  executry,  and  followed  of  course.     So  far  as  the 
Lord  Ordinary  can  j^erceive,  the  company  had  no  choice  in  the  matter,  and  had 
no  right,  as  it  had  m  truth  no  interest,  to  refuse  the  new  partner.     The  case 
is,  therefore,  as  the  Lord  Ordinary  thinks,  not  removed  out  of  the  category'  of 
a  contract  betwen  third  parties,  to  which  the  fraudulent  representations  of  the 
directors  are  only  collateral.    The  distinction  now  adverted  to  will  be  seen,  when 
followed  out  to  its  consequences,  to  involve  not  merely  a  technical  principle,  but 
important  practical  results.     When  stock  belonging  to  the  company  is  sold  by 
the  directors,  or  under  their  authority,  by  means  of  false  representations,  it  is 
nothing  more  than  just  that  it  should  he  thrown  back  on  the  company's  hands. 
But  what  is  to  be  the  practical  result  of  sustaining  the  complaiuer's  plea  for 
liberation  from  his  purchase  7     Are  the  shares  to  be  thrown  back  on  the  sellers, 
and  the  sellers  placed  under  the  responsibility  which  the  complainer  repudiates? 
This  would  be  against  all  equity  ;  for  the  sellers  are  entirely  innocent  of  fraud, 
as  much  so  as  the  complainer  himself.     The  complainer  scarcely  ventured 
to  maintain  this  alternative ;  and  he  has  accordingly  directed  no  proceedings 
against  the  sellers  to  the  effect  of  having  the  contract  reduced  and  the  shares 
re-transferred.     Are  both  sellers  and  purchasers,  then,  to  be  free  of  responsi- 
bility ;  or,  in  other  words,  are  these  shares  to  be  held  annihilated  ?    This  is 
the  remaining  alternative,  but  it  is  even  less  admissible  than  the  others ;  for 
the  result  would  be  to  throw  the  liability  attached  to  these  shares  on  the  re- 
maining shareholders,  who  are  quite  as  innocent  as  the  others.     It  would  be 
simply  to  make  a  comptilsory  sate  of  these  shares  to  the  remaining  shareholders 
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amongst  theia,  at  the  price  of  all  the  loss  attached  to  them.  The  Lord  Ordi- 
narj  has  only  to  add,  that  he  considers  the  distinction  now  drawn  sanctioned  bj 
weighty  authority,  not  less  than  by  sound  principle.  The  question  is  of  a  class 
more  frequently  to  be  met  with  in  the  Courts  of  £ngland  than  here  :  and  in 
these  the  distinction  is  well  recognised.  On  the  one  hand  are  the  cases  ex 
parte  Brockwell,  6th  Aug.  1857,  and  ex  parte  Ay  re,  22d  May  1858.  In  both 
these  caseS)  the  purchase  was  from  the  company,  of  shares  the  property  of  the 
company ;  and  in  both  it  was  decided  that  the  purchase  having  been  induced 
bj  false  representations  in  the  reports  by  the  directors,  the  purchaser  was  not 
liable  as  a  contributory.  On  the  other  hand  is  Dodgsou's  case,  in  1849,  3  De 
Gez  and  Smale,  p.  85,  and  the  very  recent  case  ex  parte  Durantv,  20th  Novem- 
ber 1858»  reported  in  the  Law  Times,  vol.  zxxii.  p.  114.  In  the  first  of  these 
cases,  Mr  Dodgson  had  purchased  shares  from  two  previous  shareholders,  and 
was  duly  accepted  by  the  company,  and  entered  in  its  books  as  the  purchaser 
of  the  shares.  The  company  stopped  paj'ment  a  short  time  theresf  ter ;  and  Mr 
Dodgson  objected  to  being  placed  on  the  list  of  contrlbutories,  at  all  events  for 
any  further  liability  than  arose  posterior  to  the  date  of  his  being  registered  as 
a  partner.  His  objection  was  repelled ;  and  with  reference  to  an  argument 
attributing  his  having  become  a  partner  to  fraud  by  the  directors,  the  Vice- 
chancellor  (Shad well)  remarked : — *  The  suggestion  of  fraud  does  not  affect 
this  csase.  No  fraud  is  attempted  to  be  fixed  on  the  general  body  of  share- 
holders. Whatever  fraud  there  may  be,  if  fraud  there  be,  it  is  charged  against 
the  directors,  who  cannot  be  the  agents  of  the  body  of  shareholders  to  commit 
a  fraod.  The  directors  only  are  liable  for  their  conduct.  If  Mr  Dodgson  could 
associate  the  whole  body  in  any  plan  to  entrap  him  into  taking  shares,  I  should 
probably  know  what  to  do  with  such  a  case.'  In  the  recent  case  of  Duranty, 
the  purchase  had  in  like  manner  been  made,  not  firom  the  company,  but  from 
an  individual  shareholder.  The  purchaser  resisted  a  demand  for  a  call  on  the 
same  ground,  of  his  having  been  induced  to  buy  by  the  false  reports  of  the 
directors.  But  he  was  found  liable  ;  and  by  a  decision  of  the  same  judge  (the 
Master  of  the  Rolls)  by  whom  the  case  ex  parte  Ayre  was  decided.  The  value 
of  the  judgment  consists  in  its  laying  clearly  down  the  distinction  on  which  the 
Lord  (>rdmary  has  proceeded,  and  laying  it  down  as  a  well-established  rule  of 
determination  for  such  cases.  The  position  of  the  directors  is  thus  set  forth  in 
the  short-hand  notes  of  the  judgment,  supplied  to  the  Lord  Ordinary  : — ^  They 
are  agents  of  the  company  simply  for  the  purpose  of  contract ;  and,  so  far  as 
contract  applies,  they  can  bind  the  company ;  and  in  all  matters  relating  to 
the  contract  they  are  the  agents  of  the  company,  and  the  company  are  bound 
bv  it.  But  they  are  not  the  agents  of  the  company  to  commit  a  fraud.  And 
the  moment  that  by  issuing  a  report,  which  is  in  that  sense  the  report  of  the 
company,  they  induce  persons  to  enter  into  a  contract  with  them,  that  contract 
may  beset  aside ;  but  if  they  induce  other  persons  to  enter  into  contracts  with 
third  persons,  the  company  does  not  become  liable  to  an  action  for  deceit, 
although  they  themselves,  severally  and  individually,  who  are  parties  to  mak- 
ing that  representation,  do  become  liable  to  an  action  for  deceit,  in  consequence 
of  the  report  which  they  have  so  issued.  Tliat  really  is  the  distinction  which 
prevails  in  these  cases,  and  which  is  important  to  be  borne  in  mind.'  In  the 
Scottish  case  of  Allan  v.  Kerr's  Trustees,  already  referred  to,  the  same  principle 
was  applied.  The  pursuer  Allan  had  bought  his  shares  from  the  deceased 
Alexander  Kerr.  On  the  dissolution  of  the  company,  he  brought  a  reduction 
of  the  contract  both  against  the  company  and  Mr  Kerr's  trustees,  on  the  ground 
of  its  having  been  induced  by  the  false  reports  of  the  directors.  But  the  Court 
nnanimously  threw  out  the  action.  The  Lord  President  said — *  The  directors 
were  not  there  for  the  purpose  of  deceiving  partners ;  and  in  the  matter  of  the 
sale  of  shares,  the  partners  who  sold  shares  were  acting  for  themselves,  and  for 
separate  individual  interests  of  their  own,  in  reference  to  which  the  directors 
of  the  company  were  not  parties  in  any  way  interested,  except  with  regard  to 
the  registration  of  the  transfer.'  And  again^*  Had  the  directors  been  giving 
out  shares  which  they  held  for  the  company,  and  Mr  Allan  had  purchased  from 
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the  directors,  and  wished  to  get  rid  of  them,  that  would  have  approximated 
more  to  the  English  cases.  But  we  are  out  of  these.*  There  were  other  cases 
cited  to  the  Lord  Ordinary,  out  of  which  he  does  not  think  that  available 
authority  can  be  drawn.  In  the  case  of  the  Forth  Marine  Insurance  Company, 
Bumes  9.  Pennel,  decided  in  the  House  of  Lords,  16th  July  1849,  the  purchaae 
of  the  shares  was,  as  here,  from  an  individual  shareholder.  But  tne  chief 
point  decided  was,  that  representations  by  a  law-agent,  not  made  in  the  conrse 
of  his  employment  in  that  capacity,  were  not  such  as  would  bind  the  com- 
pany, ana  were  not  equivident  to  representations  by  directors.  It  is  true  that 
the  purchaser  also  founded  an  argument  on  alleged  false  reports  by  the  direc- 
tors. But  it  was  held,  both  in  this  Court  and  in  the  House  of  Lords,  that  the 
averments  did  not  come  up  to  an  allegation  of  fraud ;  and  it  was,  therefore, 
unnecessary  to  consider  their  eflfect  on  an  opposite  assumption.  Any  incidental 
expressions  used  in  discussing  this  part  of  the  case,  cannot  fairly  be  taken  as 
importing  a  deliberate  opimon  on  the  general  question.  In  the  case  of  the 
National  Exchange  Company  v.  Drew  and  Dick,  the  contract  put  in  issue  was 
a  contract  with  tne  company.  The  action  was  by  the  company  for  money 
lent.  The  defence  was,  that  it  was  lent  for  the  special  purpose  of  baying 
shares  in  the  company,  and  that  it  was  taken  and  so  employed  in  reliance  on 
the  false  representations  of  the  directors  and  other  officials  as  to  the  condition 
of  the  company.  A  plea  was  also  rested  on  the  allegation  that  the  company 
acted  as  brokers  in  purchasing  the  shares,  and  had  violated  their  duty  as  such 
by  non-disclosure  of  the  true  state  of  afiisurs.  The  inference  deduced  by  the  de- 
fenders was,  that  no  claim  lay  for  repayment  of  the  advance,  the  shares  being 
by  this  time  worthless.  The  relevancy  of  this  defence  was  sustained  both  in 
this  court  and  the  House  of  Lords,  and  an  issue  and  counter-issues  were  ad- 
justed to  try  the  questions  respectively  raised.  The  Lord  Ordinary  cannot 
consider  this  case  as  authority  in  the  present,  for  the  obvious  reason  that,  as 
it  related  to  a  contract  with  the  company,  which  the  company  was  seeking  to 
enforce,  it  is  not  the  present  case,  but  the  case  to  be  distinguished  from  the 
present.  The  recent  case  of  Tulloch  v.  Davidson  has  no  bearing  on  the  present 
in  the  point  now  considered,  except  as  suggesting  a  possible  remedy,  different 
from  what  is  now  sought.  The  action  was  there  brought  against  the  repre- 
sentatives of  a  director  on  the  ground,  amongst  others,  that  the  purchase  of  the 
shares  was  induced  by  the  misstatements  of  the  deceased  and  the  other  direc- 
tors ;  and  the  conclusion  applicable  to  this  ground  of  action  was  in  substance, 
that  the  pursuer  should  be  relieved  of  the  shares  by  the  directors*  representa- 
tives, and  be  repaid  by  them  the  sum  advanced  in  the  purchase.  The  rele- 
vancy of  such  a  claim  against  directors  so  conducting  themselves  is  put  beyond 
all  doubt  by  the  proceedings  in  that  case.  But  the  case  cannot  be  quoted  to 
any  further  effect.  The  impression  derived  from  it  may  be  rather  adverse  to 
the  present  claim  of  liberation  ;  because,  as  already  said,  a  claim  of  damages 
rather  infers  liability  than  liberation.  But  nothing  which  passed  in  that  case 
can  be  used  as  direct  authority  either  for  the  existence  or  non-existence  of 
other  remedies  than  that  on  which  alone  the  Court  was  then  called  on  to  ptt>- 
nounce.  Laying  aside  the  cases  last  mentioned,  the  Lord  Ordinary  conceives 
that  there  is  abundant  authority  to  support  the  principle,  in  itself,  as  he  thinks, 
well  founded,  on  which  he  rests  his  judgment.  His  conclusion  is,  that  what- 
ever other  remedy  may  be  open  to  the  complainer,  he  is  not  entitled  to  resist 
the  call  made  by  the  liquidators.  And  the  Lord  Ordinary  thinks  that  he  could 
not  afford  any  countenance  to  the  complainer's  pleas,  without  unhinging  prin- 
ciples, as  to  which  it  is  of  primary  importance  that  they  should  not  only  be 
sound,  but  settled.  (Initialed)        «<  W.  P> 
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THE  8H0PKEEPING  INTEREST  AND  THE  SMALL  DEBT 

JURISDICTION. 

Nature  is  against  repetitions.  The  laws  of  our  raental  constitution 
rerolt  at  having  the  same  thing  twice  over.  If  it  be  well  done  on  the 
first  occasion,  the  whole  spirit  of  it  is  gone,  and  nothing  but  the 
busk  and  shell  remain  for  the  second.  We  have  dwelt  upon  the 
expense  and  the  uncertainty  of  jury  trials  in  the  Court  of  Session ; 
and  though  the  grievance  ^e  not  abated,  we  must  confess  to  having 
nearly  wasted  on  the  subject  the  reader^s  patience  and  our  own. 
Even  the  felonious  theft  of  the  week  from  the  Christmas  Recess  may 
be  left  for  the  moment ;  and  this  month,  therefore,  we  start  fresh 
game,  and  invite  our  readers  to  a  not  uninteresting  hunt. 

We  live  in  a  new  age  of  fresh  ideas.  The  things  that  interested 
our  fathers,  and  the  modes  in  which  they  acted,  are  to  this  genera- 
tion wearisome  and  antiquated.  The  agitators  now  come  from  a 
different  class ;  and  matters  which  were  as  sacred  as  the  Eleusinian 
mysteries  in  the  old  days,  are  now  talked  of  quite  glibly  by  men 
who  never  studied  them,  except  through  the  medium  of  the  penny 
newspapers.  Law  reform,  with  all  its  complexities,  has  passed  into 
the  hands  of  the  shopkeepers,  who  have  sounded  the  virtues  of  all 
existmg  systems,  and  have  found  them  naught.  No  more  good  can 
be  got  from  the  elaborate  creation  of  the  judicial  wisdom  of  three 
centuries.  The  institution  is  aged,  eifete,  and  ridiculous.  ^^  Take 
down  the  mace ;  turn  out  the  antiquated  representatives  of  techni- 
calities and  shams ;  sweep  away  the  whole  judicial  system,"  under 
which  we  have  attained  a  practical  freedom  unknown  hitherto  to 
the  world  ;  make  a  dead  level,  and  construct  a  new  edifice  irrespec- 
tive of  the  form,  the  material,  and  the  character  of  the  one  destroyed. 
"Vanity  of  vanities:  all  is  vanity,"  saith  the  Preacher.  "What 
profit  hath  a  man  of  all  his  labour  which  he  taketh  under  the  sun  ?" 
And  thus,  even  as  in  the  days  of  the  wise  man,  the  lawyers  of  this 
time  must  swell  up  the  list  of  disappointed  hope  and  unprofitable 
toil 

We  confess  to  many  errors ;  we  admit  many  shortcomings ;  and 
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have  earnestly  insisted  that  all  the  good  which  existing  institutions 
are  capable  of  affording,  has  not  been  extracted  from  them.  But 
we  are  unwilling  to  admit  this  sad  conclusion  of  utter  failure.  The 
three  centuries,  which  have  built  up  in  Scotland  our  existing  laws, 
have  not  been  either  inglorious  or  unprofitable.  We  defy  all  countries 
and  times,  all  governments,  all  anarchies,  to  exhibit  such  a  steady 
improvement  in  the  laws  which  hold  society  together,  or  which  guide 
the  administration  of  private  rights.  It  is  quite  true  that  very  often 
our  machinery  fails  us.  We  may  turn  out  a  million  needles,  or  a 
million  reels  of  cotton,  or  of  halfpence,  each  one  the  exact  counter- 

1>art  of  the  other ;  but  we  cannot  turn  out  a  good  judge  with  a 
athe,  or  stamp  in  his  nature,  the  virtue  of  patience  with  a  die. 
When  we  have  to  operate  on  the  humanrmind,  we  deal  with  a  matter 
which  no  rules  however  strict,  and  no  legislation  however  com- 
pulsory, can  keep  at  all  times  in  order. 

We  are,  however,  totally  unable  to  join  in  the  loud  wail  of  lamen- 
tation  which  has  been  raised  by  a  numW  of  respectable  shopkeepers, 
who  heap  such  masses  of  elocjuent  objurgation  on  the  head  of  our 
Lord- Advocate.  These  patriotic  citizens  have  devised  a  new  mode 
of  torment  to  that  hard-worked  official.  There  is  nothing  too  high 
for  their  ambition,  and  nothing  too  low  to  be  beneath  their  notice. 
A  canal  between  the  Red  Sea  and  the  Mediterranean  is  the  topic 
of  discussion  in  one  week ;  to  be  followed  in  the  next  by  a  debate 
on  municipal  sewage  ;  and  the  end  of  it  always  is  a  deputation  to 
the  hunted  Lord-Advocate,  and  two  columns  of  weak  and  watery 
talk  in  the  newspaper  of  the  following  day.  Is  there  no  remedy  for 
thi^  oppression  ?  Must  the  learned  Lord  bear  this  as  the  penalty 
of  greatness  t  If  he  must,  why  are  the  general  public  to  be  obliged 
to  read  the  outpourings  of  men  who  bnng  to  a  subject  they  have 
never  studied  nothing  else  than  the  confidence  of  ignorance,  or  who 
regard  it  only  through  the  medium  of  their  own  interests  T 

The  system  of  bullying  official  persons  under  the  form  of  garrulous 
deputations,  composed  of  men  who  like  to  read  of  themselves  in 
print,  is  of  recent  origin.  Jeffrey  winced  under  it  keenly ;  and 
several  references  will  be  found  in  his  letters  to  the  horror  with 
which  he  anticipated  the  ^*  fleshly  presence"  of  the  deputation. 
Rutherfurd  took  the  matter  easily, — received  the  body  en  grand 
seigneur,  and  gave  them  such  a  multitude  of  the  very  biggest  sesqui- 
pedalian words  that  they  could  make  very  little  of  the  interview. 
They  could  make  still  less  of  his  successor.  At  all  times  they  were 
received  with  the  most  gay  and  easy  frankness  by  an  anxious  in- 
quirer for  information  ;  and  forthwith,  sua  morey  turned  inside  out 
by  a  process  of  Socratic  logic.  "  And  so,  gentlemen,  if  I  collect 
rightly,  you  are  quite  convinced  of  the  utter  impolicy  of  our  system 
ofcon  veyancing  ?  May  I  ask,  for  my  own  guidance  (desiring  to  he 
instructed  by  your  practical  experience),  if  yon  think  the  country  is 
yet  ripe  for  sweeping  it  away  altogether,  and  allowing  land  to  be 
dealt  with  by  simple  documents  like  a  bill  of  exchange  ?     Are  you 
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all  agreed  that  a  ^Chamber  of  Commerce'  (wjiich  I  suppose  means 
the  place  where  you  bay  and  sell  your  goods)  is  a  fitter  place  than 
a  court,  presided  over  by  lawyers,  for  the  settlement  of  all  disputes  ? 
You  answer  in  the  affirmative.  Well,  then,  should  the  members 
be  paid  ?  If  they  can't  attend  on  the  day  of  hearing,  what  then  1 " 
And  so  forth,  and  so  forth ;  and  the  public  generally  got  some  fun 
from  the  exhibition. 

Then  came  a  new  Lord-Advocate — a  man  of  tact  and  knowledge 
of  the  world,  who,  much  to  the  astonishment  of  all  who  knew 
him,  enters  into  discussion  with  ^^the  Chamber"  with  the  utmost 
gravity  and  seriousness.  Till  Mr  MoncreifF  committed  this  ^eat 
error,  we  n^ver  saw  so  completely  the  fatal  bondage  under  which  a 
Lord- Advocate  lies,  who  is  the  representative  of  a  popular  constitu- 
ency. The  deputation  is  met,  not  in  the  grand  way  of  Butherfurd 
or  in  the  sarcastic  style  of  his  successor,  but  as  if  the  afiair  was  one 
of  real  and  earnest  purpose,  where  the  Lord- Advocate,  if  he  dififered, 
was  bound  to  say  so,  and  argue  the  point  on  the  spot.  And  so  it 
was  argued ;  and  the  candid  official  was  persecuted  with  newspaper 
abase,  and  Town-Council-and-Chaniber«of-Commerce-indignation, 
for  weeks,  till  the  subject  l)ecame  stale  and  unprofitable. 

But  the  most  dangerous  of  all  our  public  men  would  be  the 
present  Lord-Advocate,  were  it  not  for  a  circumstance  in  his  pro- 
fessional career  peculiar  to  himself.  He  is  anxious  not  to  offend 
anybody,  and  to  yield  to  the  wishes  even  of  a  Chamber  of  Com- 
merce, if  he  can  do  so  without  injury  to  his  country.  He  listens 
with  the  most  painful  gravity  and  uncomplaining  patience  to  the 
outpourings  of  all  the  deputations  who  dog  his  steps ;  and  he  re- 

Elies  in  gentle  words  to  all  they  say.  It  is  quite  evident  that  if  he 
ad  no  decided  opinion  on  the  subject,  he  would  yield  to  the  pres- 
sure— ^not  from  any  desire  of  popularity,  bat  from  an  anxious  wish 
not  to  hurt  the  feelings  of  the  deputation.  But  Mr  Baillie  has  been 
a  sfieriff;  and  hence  he  appears  to  have  decided  opinions — more  de- 
cided and  better  fixed  than  (we  say  it  with  regret)  others  of  our  lead- 
ing lawyers — on  the  important  subject  on  which  we  mean  to  offer  a 
few  brief  suggestions.  As  a  sheriff,  Mr  Baillie  has  perambulated 
the  county  oi  Stirling,  has  held  courts  in  its  villages,  has  seen  the 
walking  of  the  small  debt  jurisdiction  in  a  mixed  community  of 
agriculturists  and  miners ;  and  has,  therefore,  ideas  of  his  own  at  a 
time  when  independent  opinion  on  this  subject  is,  on  the  part  of 
public  men,  an  object  of  rarity  and  of  value.  It  was  not  surprising, 
therefore,  that  even  he  "  spoke  back "  to  the  shopkeeper  interest, 
who  endeavoured  to  induce  him  to  sharpen  still  further  their  means 
of  persecution  of  the  poor  debtor,  and  enable  them  sooner  to  get 
the  decree  which  brings  the  miserable  creature's  odds  and  ends  of 
furniture,  to  the  roup. 

The  Eklinburgh  Chamber  of  Commerce  have  had  interviews  with 
the  Lord-Advocate,  for  the  purpose  of  inducing  that  learned  official 
to  introduce  a  bill  to  extend  the  small  debt  jurisdiction  to  the  sum 
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of  L.25,  and  to  exclude  professional  men  from  the  Coart  in  all  cases 
under  L.12,  and  to  have  no  appeal.  At  present  the  law  stands  in  this 
curious  position,  that  there  exists  an  appeal  (as  we  formerly  showed) 
to  the  Circuit  Courts  of  Justiciary  in  all  cases  under  L.12y  on  certain 
specified  grounds  mentioned  in  the  Small  Debt  Act ;  while  appeal 
is  absolutely  denied  in  all  cases  between  L.12  and  L.25.  With  re- 
gard to  the  right  of  professional  attendance,  the  law  is,  that  in  all 
cases  above  L.12  a  lawyer  may  appear  for  the  party,  but  not  beneath 
it,  without  leave. 

At  one  of  the  inter^^ews  with  the  Lord-Advocate,  he  referred  to 
a  matter  of  the  very  greatest  importance,  in  regard  to  which  he 
seems  to  have  come  to  a  very  correct  conclusion,  if  vifi  take  the 
practice  of  England  as  our  guide.  The  object  of  Small  Debt 
Courts  is  apparent  from  their  name.  It  was  intended  to  give  a 
cheap  and  easy  remedy  for  the  recovery  of  small  d^bu^ — ^that  is,  debts 
arising  from  contract ;  and  at  the  present  moment,  in  the  County 
Courts  of  England,  actions  can  be  brought  (speaking  generally) 
only  for  debts.  Such  also  was  the  original  limitation  in  the  Small 
Debt  Acts  which  created  the  jurisdiction  in  Scotland.  The  35  Geo. 
III.,  cap  123,  which,  if  not  the  first,  was  one  of  the  earliest  Acts, 
limited  the  jurisdiction  to  ^^  all  causes  and  complaints  concerning 
the  recovery  of  debts,  or  the  making  efiectual  any  demand  arUing 
out  of  personal  contract  or  ohligaiion!^  These  latter  words  were 
dropped  out  of  the  succeeding  statute,  39  and  40  Geo.  III. ;  and  in 
the  existing  Sherifi^  Court  Small  Debt  Act,  1  Vict.,  cap.  41,  sec.  2, 
the  jurisdiction  is  extended  to  ^^all  civil  causes  and  all  prosecutions  for 
statutory  penalties,  as  well  as  all  maritime  civil  causes  and  proceed- 
ings that  may  be  competentlj  brought  before  him,  wherein  the  debt, 
demand,  or  penalty  in  question  shall  not  exceed  the  value  of  L.8, 
6s.  8d.,  exclusive  of  expenses  and  fees  of  extract." 

The  cases  in  which  the  County  Courts  of  England  have  no  jurisdic- 
tion are  thus  described  in  the  58th  sec.  of  9  and  10  Vict.,  cap.  95, 
"  That  the  Court  shall  not  have  cognizance  of  any  action  of  eject- 
ment, or  in  which  the  title  to  any  corporeal  or  incorporeal  heredita- 
ments, or  to  any  toll  from  market  or  franchise  shall  be  in  question, 
or  in  which  the  validity  of  any  devise,  bequest,  or  limitation  under 
any  will  or  settlement  may  be  disputed,  or  for  any  malicious  prosecu- 
tion, or  for  any  libel  or  slander,  or  for  criminal  conversation,  or  for 
seduction,  or  for  breach  of  promise  of  marriage." 

It  will  thus  be  seen  that  there  is  a  wide  difference  between  the 
jurisdiction  of  the  English  and  Scotch  Small  Debt  Courts;  and 
the  Lord- Advocate  has  very  justly  suggested  a  doubt  as  to  the 
propriety  of  conferring  such  extended  jurisdiction  on  courts  insti- 
tuted simply  for  the  purpose  of  enforcing  the  payment,  in  a  rough 
and  summary  way,  of  small  debtSj  without  the  check  of  professional 
argument,  and  without  the  control  of  an  appeal.  The  Scotch 
Small  Debt  Courts  at  present  entertain  and  dispose  of  every 
question  that  can  be  made  the  subject  of  litigation.     Actions  for  the 
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payment  of  a  grocei^s  account  are  followed  by  actions  by  a  woman 
against  a  man,  demanding  aliment  on  the  ground  of  marriage, — 
actions  for  damages  on  the  ground  of  libel,  or  for  infringement  of 
patent,  or  for  seduction,  or  breach  of  promise,  or  anything  else.  In 
live  minutes,  after  a  hasty  and  summary  hearing  in  a  crowded 
Small  Debt  Court,  a  man  is  declared,  in  effect,  to  be  married,  be- 
cause a  decree  issues  against  him  for  aliment  on  the  footing  of 
marriage ;  or  he  is  at  once  pronounced  a  calumnious  libeller  of  his 
neighbour,  or  a  seducer  or  promise-breaker ;  and  although  these  judg- 
ments affect  both  his  status  and  his  character,  he  has  not  the  benefit 
of  professional  assistance,  and  he  is  refused  the  privilege  of  vindi- 
cating himself  by  an  appeal.  It  is  quite  manifest  that  actions  like 
these  (which,  although  in  their  direct  result  settle  only  a  small 
pecuniary  claim,  yet  affect  the  status,  character,  and  position  in  life 
of  the  parties),  are  totally  unfitted  for  such  a  tribunal,  and  ought  to 
be  reserved  for  more  deliberate  disposal  or  the  verdict  of  a  jury. 
It  has  never  been  proposed  in  England  to  extend  the  County  Court 
jurisdiction  to  classes  of  cases  involving  questions  of  status,  of  cha- 
racter, of  liability  for  damage,  and  matters  of  right  not  depending 
upon  contract ;  and  the  time  has  now  arrived  for  putting  an  end  to 
a  system  in  Scotland  which  has  been  the  means  of  most  pernicious 
abuse.  The  facility  with  which  parties  can  enter  the  Small  Debt 
Court  generates  actions  of  damages  for  little  unneighbourly  acts  of 
trespass, — for  hasty  expressions  uttered  in  passion, — and  for  setting 
up  unfounded  claims  affecting  status  and  character.  This,  then,  is 
the  first  subject  which  ought  to  occupy  the  attention  of  Government, 
as  it  appears  to  have  done,  in  any  reform  of  the  system. 

The  next  and  the  most  important  reform  is  that  of  admitting,  as 
matter  of  right,  the  attendance  of  professional  men.  We  have  en- 
deavoured to  ascertain  at  whose  instigation  the  unconstitutional  law, 
which  took  away  from  them  the  right  of  appearance  in  Small  Debt 
Courts,  was  enacted  ;  but  have  been  unsuccessful.  We  venture  to 
say  that  a  more  mischievous  enactment  never  was  passed.  It 
handed  over  the  poor,  the  helpless,  and  the  weak  into  the  hands  of 
the  strong ;  and  it  has  secured  the  intense  admiration  of  the  pursuers 
in  the  Small  Debt  Courts,  and  of  the  judges  who  preside  there, 
though  from  different  motives.  A  more  pitiable  sight  can  scarcely 
be  presented  than  that  of  a  Small  Debt  Court.  You  have  the  hard- 
mouthed  debt  collector,  with  fifty  shopkeeper  accounts  for  which  he 
has  to  get  decree,  quite  cool  and  composed,  and  perfectly  familiar 
with  the  procedure  and  the  judges ; — on  the  other  hand,  the  debtor, 
or  rather  the  debtor's  wife  or  his  daughter,  sometimes  with  a  child 
in  arms,  appears  pale  and  trembling,  and  incapable,  very  frequently, 
of  stating  not  merely  a  legal  defence,  but  of  making  the  simplest  ex- 
planation. *  A  few  hurried  words  about  the  husband  being  in  the  In- 
firmary, and  some  mutterings  as  to  all  the  goods  not  having  been  got, 
or  of  their  being  deficient  in  quantity  or  quality,  are  feebly  uttered ; 
and  in  two  minutes  judgment  is  pronounced.     The  miserable  crea* 
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tare  is  turned  out  of  court.     The  next  case  is  called^  and  the  same 
scene  re-enacted. 

Now  this  is  exceedingly  convenient  for  the  judge,  who  gets 
through  his  200  or  300  cases  a  day,  without  the  check  of  profes* 
sional  opposition,  conducted  by  men  who  know  as  much  of  the  law 
as  he  does  himself;  and  it  in  like  manner  suits  the  purpose  of  the 
shopkeeper,  whose  unfounded  demand  is  not  subjected  to  tne  scrutiny 
of  eyes  keener  than  his  own.  It  is  in  truth  the  most  perfect  system 
that  ever  existed  amon£;  mankind  of  justice  being  administered  with- 
out  any  hearing  either  before  or  after  jodgmelt ;  and  in  this  par- 
ticular  it  differs  even  from  the  practice  of  those  ancient  judges  Minos 
and  Bhadamanthus. 

Without  appeal,, and  without  professional  attendance,  the  law  ad- 
ministered in  tne  Small  Debt  Courts  is  nothing  more  than  what  Sir 
William  Jones  called  ^^  that  most  tremendous  and  most  dangerous 
power — the  discretion  of  the  judge ;"  or  what  Lord  Camden  called 
^^  the  law  of  tyrants,  always  unknown,  different  in  different  men. 
It  is  casual,  and  depends  upon  constitution,  temper,  and  passion. 
In  the  best,  it  is  often  caprice.  In  the  worst,  it  is  every  vice,  folly, 
and  passion  to  which  human  nature  is  liable."  We  tremble  to 
think  what  would  be  the  operations  of  the  Court  of  Session,  presided 
over  by  judges  of  experience  and  of  learning,  if  for  six  weeks  they 
had  the  unchecked  power  of  deciding  upon  the  rights  of  individuals 
without  the  control  of  an  educated  oar,  or  the  wholesome  influence 
of  an  appeal.  But  they  deal  with  the  interests  of  a  class  of  the 
community  who,  having  political  power,  can  make  their  complaints  be 
heard ;  and  it  is  now  for  Grovernment  to  interpose  between  the  shop- 
keeper and  the  poor  class  who  are  his  debtors,  and  against  whom 
more  summary  measures  of  persecution  are  now  sought. 

The  object  of  our  legislators  ought  to  be  to  devise  means  which 
would  prevent  the  shopkeepers  from  giving,  and  the  poor  from  taking 
credit.  Nothing  more  stimulates  the  virtues  of  industry  and  sobriety 
than  the  compelling  persons  with  limited  means  to  pay  for  what 
they  get  at  the  moment  of  purchase.  The  abolition  of  imprisonment 
for  small  debts  operated  in  this  direction ;  so  did  the  restriction  of 
power  to  arrest  workmen's  wages;  and  so  will  any  restriction 
which  will  prevent  the  shopkeeper  from  obtaining  any  rapid  mode 
of  execution  against  his  victim.  We  have  been  informed  that  there 
exists  a  practice  in  some  of  our  large  towns,  that  only  requires  to  be 
mentioned  to  be  put  an  end  to.  With  the  view  of  getting  a  decree 
against  a  workman,  in  abaencey  the  officer  is  instructed  to  serve  the 
summons  during  his  working  hours,  and  when  his  wife  is  out  wash- 
ing. The  door  is  locked,  and  there  being  no  one  in  the  house,  a 
lock-hole  service  is  gone  through.  The  copy  of  the  summons  is  put 
into  the  key-hole,  and  immediately  taken  out  and  carried  awcey.  Of 
course,  decree  is  obtained  in  absence,  because  the  workman  never 
heard  anything  about  the  case.  Of  course,  he  could  get  a  rehear- 
ing upon  paying  the  quarter  of  his  weekly  wages  ;  but  what  does  he 


1859.]  THE  SUPERANNUATION  BILL.  119 

know  about  this  provision  in  the  Act,  even  though  he  were  willing  to 
paj  the  penalty  for  the  privilege  ?  and,  accordmg  to  the  beautiful 
regulation  which  obtains  in  these  courts,  there  is  no  one  allowed  to 
tell  him. 

As  to  the  right  to  smpeal,  we  do  not  suppose  that  there  will  be 
two  opinions.  On  a  former  occasion  we  showed  that  in  England 
there  is  an  appeal  upon  questions  of  law  in  all  cases  above  L.5.  We 
had,  moreover,  in  Scotland,  until  the  Sheriff  Court  Act  of  1853  was 
passed,  an  appellate  jurisdiction  admirably  worked  by  the  Circuit 
Courts  of  Justiciary.  Why  this  was  abolished  no  one  up  to  the 
present  moment  can  tell ;  but  as  the  abolition  of  the  appeal  to  these 
ooorts  has  only  been  the  subject  of  one  feeling,  and  tnat  of  regret, 
it  is  now  time  to  remedy  the  error  of  1853,  bv  allowing  all  cases 
nnder  L.25  to  be  appealed,  both  on  the  law  and  on  the  racts,  to  the 
Circuit  judges.  IlIus  might  be  done  under  such  regulations  as  to 
make  it  a  cmeap  and  beneficial  court  of  review ;  and  if  this  were 
adopted,  and  professional  men  allowed  to  appear  for  the  parties, 
there  is  no  reason  whatever  why  all  cases  of  debt  might  not  be  dis- 
posed of,  without  a  record,  in  the  summary  way  in  wnich  the  Small 
Debt  Courts  now  despatch  their  business.  The  appeal,  and  the 
appearance  of  agents,  would  prevent  those  abuses  which  have 
brought  such  scandal  upon  the  jurisdiction,  and  which  render  it  not 
a  benefit  to  the  community,  but  a  nuisance. 


THE  SUPERANNUATION  BILL  AND  THE  JUDGES  OF  LOCAL 

COURTS. 

"  A  Bill  to  amend  the  Laws  concerning  Superannuations  and 
"  other  allowances  to  persons  having  held  Civil  Offices  in  the 
"  Public  Service, — prepared  and  brought  in  by  Mr  Chan- 
"  cellor  of  the  Exchequer  and  Sir  Stafford  Northcote." 

There  has  been  a  lengthy  and  earnest  discussion  as  to  the  proper 
regulation  of  superanniuition  allowances  to  the  civil  servants  of  the 
Crown,  which  has  now  resulted  in  the  above  noted  bill. 

The  problem  is,  how  far  economy  may  be  stretched  without  sacri- 
ficing efficiency.  The  constant  anxiety  of  Parliament  to  vote  money 
as  little  as  possible  will  always  prevent  any  undue  excess  in  the 
amoant  of  the  salaries  of  public  servants,  ^hey  are  generally 
obliged  to  give  their  whole  time  to  their  official  duties^  and  are 

trecluded  from  engaging  in  any  other  employment  whatever.  They 
ave  also  to  keep  up  the  requisite  rank  of  office.  In  these  circum- 
stancesi  there  are  few  whose  public  salaries  are  more  than  sufficient 
for  their  support.  Thoush  by  life  insurance  they  may  make  a 
moderate  provbion  for  their  families,  they  can  have  little  prospect  of 
acciunulatmg  a  fund  for  their  own  support  when  age  or  sickness 
compels  their  retirement  from  office, 
llie  object  and  policy  of  Government  must  ever  be  to  obtain 
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duly  qualified  persons  for  the  performance  of  public  duties,  and  to 
make  such  a  provision  for  their  retirement  as  may  prevent  them  re- 
maining in  office  longer  than  fitted  for  the  satisfactory  discharge  of 
its  duties.  The  first  object  can  only  be  obtained  by  giving  such 
adequate  salaries  as  may,  in  combination  with  the  dignity  of  the 
station  and  certainty  of  payment,  induce  properly  educated  and 
qualified  persons  to  abandon  their  professions,  and  forego  the  higher 
prizes  which,  with  time,  health,  and  industry,  they  may  ultimately 
attain.  The  second,  and  still  more  important  object,  is  secured  by 
a£Pording  such  an  adequate  retiring  allowance,  after  certain  terms 
of  service,  as  may  induce  the  holders  of  ofiice  voluntarily  to  retire, 
or  even  to  render  it  an  act  of  kindness  than  otherwise  to  be  super- 
seded, when  there  exists  evidence  that  the  incumbent  is  no  longer 
capable  for  the  right  discharge  of  the  duties  of  office. 

In  no  department  of  the  public  service  do  these  reasons  find  place 
more  powerfully  than  in  judicial  offices.  The  right  administration 
of  justice  depends  on  its  officials  being  of  ripe  and  mature  judg- 
inent,  neither  called  too  soon,  nor  continued  too  long  in  the  seats  of 
justice. 

The  first  general  or  consolidated  Act  to  regulate  the  retiring 
allowances  to  the  civil  servants  of  Government  was  the  57  Geo.  III., 
c.  65,  amended  by  6  Geo.  IV.,  c.  90.  These  Acts  were  repealed, 
and  a  statute  embracing  the  whole  subject  forms  the  4  and  5  Will. 
lY.,  c.  24  (1834).  This  law  enumerated  all  the  departments  of 
Government  to  which  it  applied,  and  from  which  certain  special 
exceptions  were  declared.  The  15th  section  of  the  last  cited 
Act  contained  a  general  exception  of  persons  holding  ^^  any  office 
in  any  of  his  Majesty's  Courts  at  Westminster  or  Dublin,  or  any 
other  his  Majesty's  Courts  of  Justice  elsewhere^ 

The  judicial  departments  were  left  to  be  regulated  by  special 
enactments.  No  provision  existed  either  for  sherifis  or  their  sub- 
stitutes until  a  recent  date.  The  former  had  the  profession  open  to 
them ;  and,  indeed,  by  Act  1  and  2  Vict,  c.  119,  they  were  bound 
<<  to  habitual  attendance  upon  the  Court  of  Session  during  the 
sittings  thereof."  One  defect,  however,  existed  in  this  law — there 
was  no  provision  for  their  being  employed  as  pleaders.  Sherifi^- 
substitutes  were,  by  the  same  Act,  prohibited  from  "  acting  as  agent 
either  in  legal,  banking,  or  other  business,  or  as  conveyancer,  factor, 
or  chamberlain,  except  for  the  Crown,  or  be  appointed  to  any  office, 
except  such  office  as  shall  be  by  statute  attached  to  the  office  of 
sherifif-substitute." 

By  the  Act  16  and  17  Vict.,  c.  80,  sec.  39,  "The  salaries  of 
sheriffs  and  sherifi^-substitutes  are  declared  to  be  in  full  of  all  fees  and 
emoluments  whatever," — a  restriction  which  it  has  pleased  the  Lords 
of  the  Treasury  to  extend  so  as  to  exclude  sherins  and  their  sub- 
stitutes acting  as  arbiters.  Of  their  power  to  make  such  restriction 
there  has  existed  no  small  doubt,  and  so  far,  at  least,  k&  regards  the 
sherifis,  it  has  in  practice  been  generally  disregarded. 
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The  first  provision  for  retiring  allowance  to  sheriff-substitutes  was 
contained  in  the  Act  1  and  2  Vict.,  c.  19,  sec.  6,  in  the  following 
words : — ^  That  her  Majesty  may  grant  an  annuity,  payable  in 
like  manner  as  salaries  to  sheriff-substitutes,  to  any  person  who  has 
held,  now  holds,  or  may  hereafter  hold,  the  office  of  sheriff-substi- 
tute, according  to  the  proportions  and  with  reference  to  the  amount 
of  their  salaries,  and  the  period  of  their  services,  as  hereinafter  men- 
tioned^  if  from  old  age  or  anv  permanent  infirmity  such  person 
has  been  or  shall  hereupon  be  disabled  from  the  due  exercise  of  his 
office :  Provided  always  that  such  annuity  shall  not  exceed  one- 
third  of  the  salary  payable  to  such  person  in  case  the  period  of  his 
service  shall  have  been  not  less  than  ten  years,  and  shall  not  exceed 
two-thirds  of  such  salary  in  case  the  period  of  service  shall  have 
been  not  less  then  fifteen  years,  and  shall  not  exceed  three-fourths 
of  such  salary  in  case  the  period  of  service  shall  not  be  less  than 
twenty  years :  Provided  also  that  no  such  annuity  shall  be  granted 
unless  sQch  sheriff-substitute  shall  have  duly  fulfilled  the  duties  of 
his  ofiBce  daring  one  of  the  periods  before  mentioned,  and  is  from 
old  af!^  or  permanent  infirmity  disabled  from  the  due  exercise  of  his 
office ;  which  facts  shall  be  certified  by  the  Lord  President,  the  Lord 
Justice-Clerk,  and  the  Lord- Advocate  for  the  time  being,  as  having 
been  established  to  their  satisfaction  by  proper  evidence."  One 
peculiarity  in  this  provision  for  retiring  annuities  to  sheriff-sub- 
stitutes, distinguishecl  from  all  othw  branches  of  the  public  service, 
is,  that  no  length  of  service  entitled  the  local  judge  to  retire.  Old 
^e  or  permanent  infirmity  must  be  established;  the  bone  and 
muscle  must  be  thoroughly  worn  out  in  the  service  of  the  public ; 
and  the  allowance  is  then  made  for  death,  not  for  life — for  the 
sepulchre,  and  not  for  sustenance. 

The  benefit  of  this  provision  for  retiring  allowance  thus  first 
granted  to  sheriff-substitutes  was  extended  to  sheriffs  by  the  Act 
16  and  17  Vict.,  c.  80,  sees.  37  and  38,  in  the  following  words : — 
*^  It  shall  be  lawful  for  the  Commissioners  of  her  Majesty's  Trea- 
sury to  grant  to  any  person  who  has  held,  now  holds,  or  may  here- 
after hold,  the  office  of  sheriff-substitute,  such  annuitv  as  is  by  the 
said  second  recited  Act  (1  and  2  Vict.,  c.  19)  authorised  to  be 
granted  in  respect  of  long  service,  for  one  or  other  of  the  periods 
specified  in  the  said  second  recited  Act,  notwithstanding  such 
service  may  not  have  been  continuous,  and  may  hav«  been  in 
different  counties;  and  the  said  Commissioners  shall  have  the 
same  powers  of  granting  annuities  to  sheriffs  in  respect  of  long 
service  as  are  conferred  by  the  said  second  recited  Act,  and  bv 
this  Act,  with  reference  to  sheriff-substitutes  ;  and  such  annui- 
ties shall  be  payable  out  of  the  funds  from  which  the  salaries  of 
sheriflb  are  payable :  Provided  always  that  no  such  annuity  shall 
be  granted  to  any  sheriff  or  sheriff-substitute  unless  the  periods  of 
his  actual  service  as  sheriff  or  sheriff-substitute,  as  the  case  may  be, 
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shall,  when  taken  together,  extend  to  one  or  other  of  the  periods  of 
service  specified  in  the  said  second  recited  Act ;  and  that  in  com- 
puting the  amount  of  retiring  allowance  of  such  sheriffs,  the  emolu- 
ments drawn  by  them,  on  an  average  of  the  five  preceding  years, 
shall  be  held  to  constitute  their  salary."  It  has  been  thought  that 
by  this  Act  it  was  intended  to  place  the  retiring  allowances  both 
of  sheriffs  and  their  substitutes  on  the  footing  of  long  service  alone, 
without  the  addition  of  old  age  and  permanent  infirmity.  We  hope 
that,  in  practice,  the  Lords  of  the  Treasury  will  entertain  this  read- 
ing of  the  statute. 

The  bill  now  brought  in  by  Government  is  intended  to  amend 
the  statute  of  4  and  5  Will.  IV.,  c.  24.  It  would  have  been  wise 
had  it  followed  the  canon  of  modern  legislation,  and  proposed  to 
repeal  the  whole  prior  statutes,  and  present  one  code  of  law  on  the 
suDJect.  Instead  of  this,  several  named  sections  of  the  Act  of 
William  are  repealed.  At  the  close  of  the  bill  (sec.  16)  there  is  a 
clause  of  rather  equivocal  meaning,  whereby  the  section  of  an  Act  of 
King  George  III.  is  to  be  construed  as  if  the  proposed  new  Act  was 
therein  referred  to,  instead  of  a  previous  Act  of  the  same  reign,  and 
as  if  certain  sections  in  eight  Acts  of  Parliament,  mentioned  on  a 
schedule  annexed,  referred  to  the  proposed  new  law,  and  not  to  the 
Act  of  William.  We  may  predict,  that  such  an  anomalous  and 
complex  explanation  of  certain  portions  of  Acts  of  Parliament  by 
certain  portions  of  other  Acts,  must  assuredly  lead  to  most  vexing 
"  conflict  of  laws.^  It  will  be  noticed  that  neither  the  Act  1  and 
2  Vict.,  c.  119,  or  16  and  17  Vict.,  c.  80,  regulating  the  annuities 
of  [sherifis  and  their  substitutes,  are  mentioned  in  the  bill  for  the 
new  law  of  superannuations. 

The  third  section  of  the  bill  now  pending  in  Parliament  proposes 
to  deal  with  all  "  persons  who  shall  have  served  in  the  civil  service 
of  the  state,  and  for  whom  provision  shall  not  otherwise  have  been 
made  by  Act  of  Parliaments^  etc. 

The  above  clause  would  effectually  preserve  the  rights  of  sherins 
and  their  substitutes,  and  all  classes  of  civil  officials,  for  whom  pro- 
vision was  already  made  by  competent  authority  before  the  passing 
of  the  new  law.  But,  most  inconsistently,  the  fourth  section  em- 
powers the  Commisioners  of  the  Treasury  "  to  direct  that  this  Act 
shall  be  applicable  to  any  judicial  offices  in  the  United  Kingdom,  an" 
any  offices  of  or  connected  with  any  courts  of  law  or  equity,  or  other 
jurisdiction,  in  respect  of  which  special  provision  may  have  been  made 
by  Act  of  Parliament  now  in  force 'y^  "  and  such  orders  or  warrants 
shall  have  full  force  and  effect  notwithstanding  any  special  provision 
made  by  Act  of  Parliament  as  aforesaid^*  l?hen  follows  an  excep- 
tion in  favour  of  the  Judges  in  the  Supreme  Courts  of  Englana> 
Ireland,  and  Scotland.  Of  course,  sheriffs  and  their  substitutes, 
not  being  excepted,  are,  under  the  arbitrary  power  of  the  Lords  o 
the  Treasury,  to  be  brought  within  the  operation  of  the  new  la^* 

We  believe  that  this  is  the  first  attempt  on  record  to  confer  on 
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the  Lords  of  the  Treasury  the  arbitrary  power  to  repeal  existing 
Acts  of  Parliament.  Nothing  can  be  conceived  more  flagrantly 
unconstitutional. 

The  seventeenth  section  declares,  **  That  nothing  herein  con- 
tained shall  prevent,  restrict,  or  diminish  any  pension,  superannua- 
tion allowance,  gratuity,  or  compensation,  which,  if  this  Act  had 
not  been  passed,  might  hereafter  oe  granted  to  any  person  who  shall 
have  entered  the  public  service  before  the  passing  of  this  Act." 
This  danse  may,  perhaps,  preserve  the  rights  otsherifis  and  their  sub- 
stitutes now  in  office  from  the  operation  of  the  new  law,  but  it  leaves 
its  full  vigour  operative  on  all  future  appointments  to  these  offices. 

The  important  alteration  on  the  future  allowances  to  sheriffs 
and  their  substitutes  will  be  at  once  discovered  by  the  rates  which 
they  are  guaranteed  under  existing  Acts  of  Parliament,  and  those 
which  they  may  in  future  be  placed  on,  at  the  discretion  of  the 
Lords  of  the  Treasury. 

Under  the  existing  Acts  of  Parliament,  allowances  are,  for  ten 
years'  service,  one-third ;  for  fifteen  years,  two-thirds ;  for  twenty 
years,  three-fourths  of  the  salary,  reckoned  on  an  average  of  the 
previous  five  years. 

By  the  proposed  new  law,  the  rates  are  to  be,  for  ten  years* 
service,  ten  sixtieths,  and  a  sixtieth  added  for  every  additional 
year  until  forty  years,  "  when  the  annual  allowance  of  forty  sixtieths 
may  be  granted ;  and  no  addition  shall  be  made  in  respect  of  any 
service  beyond  forty  years."  It  is  difficult  to  perceive  the  recom- 
mendation of  this  new  mode  of  computation  ;  but  it  is  at  once  seen 
what  a  great  difference  it  makes  in  the  prospects  of  those  who  in 
htore  may  be  called  to  the  office  of  local  judge.  Not  merely  will 
their  prospects  for  the  future  be  greatly  less  than  the  agents  who 
plead  at  their  bar,  but  even  of  a  well-employed  sheriff-officer. 

In  addition  to  the  great  reduction  in  the  scale  of  annuity,  there  are 
several  striking  peculiarities  which,  if  the  local  judges  be  not  excepted 
&om  the  operation  of  the  new  law,  must  tell  grievously  against  ob- 
taining suitable  persons  in  future  to  accept  an  office  about  to  be  so 
d^raded. 

In  the  first  place,  the  ordinary  judges  of  the  land  are,  in  this  re- 
spect, classifiecl  with  the  officers  of  excise  and  customs,  and  Govern- 
ment clerks  in  every  department  of  war  and  peace  establishments. 

By  section  third  of  the  bill,  if  it  becomes  law,  the  Lords  of  the  Trea- 
sury will  have  power  to  regulate  the  age  when  sheriffs  and  their  sub- 
stitutes shall  enter  on  office,  and  at  what  age  they  shall  retire.  The 
administration  of  justice  in  Scotland  is  henceforth  to  be  under  the 
immediate  superintendence  and  control  of  the  administrators  of  the 
pabKc  finances.  Economy,  not  efficiency,  is  henceforth  to  be  the 
standard  of  justice.  All  is  to  be  brought  within  the  comprehensive 
circle  of  pounds,  shillings,  and  pence. 

The  fifth  section,  however,  affords  some  consolation  and  en- 
couragement.    An  excise  officer  who  is  knocked  on  the  head  by  the 
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club  of  a  smuggler ;  or  a  sheriff  who  gets  himself  hort  in  an  election 
riot,  and  ^^  is  thus  compelled  to  auit  the  public  service  bj  reason 
of  severe  bodily  injury  occasioned  without  his  ovm  default^  in  the 
discharge  of  his  public  duty,  may  get  a  gratuity  not  exceeding  three 
months'  pay  for  every  two  years  of  service,  or  a  superannuation 
allowance  not  exceeding  ten  sixtieths  of  the  annual  salary  and  emolu* 
ments  of  his  office."  And  the  following  section  allows  the  Commis- 
sioners, in  case  ^'  where  the  holder  of  an  office  in  respect  of  which 
a  superannuation  allowance  may  be  granted  under  this  Act  is  con- 
strained from  infirmity  of  mind  or  body  to  leave  the  public  service 
before  the  completion  of  the  period  which  would  entitle  him  to  a 
superannuation  allowance,  to  grant  such  person  such  sum  of  money 
by  way  of  gratuity  as  the  Commissioners  may  think  proper,  but  so 
as  no  such  m*atuity  shall  exceed  the  amount  of  one  month's  pay  for 
each  year  of  service." 

In  case  of  the  abolition  of  office,  by  the  seventh  section,  the  Lords 
of  the  Treasury  may  grant  compensation  to  the  holder  of  it,  not  to 
exceed  two-thirds  of  the  salaiy;  a  provision  much  more  liberal 
than  what  is  allowed  to  those  who  discharge  the  duties  for  any  the 
longest  period  of  time.  In  like  manner,  by  the  eighth  section  the 
Treasury  have  the  power  of  reward  and  punishment,  and  may 
increase  the  regulation  annuity  for  special  merits,  or  decrease  them 
for  defaults  or  demerits.  It  will  be  an  anomalous  and  unsatis- 
factory procedure  to  create  the  Lords  of  the  Treasury  ministers  of 
justice  tor  Scotland,  having  the  surveillance  of  the  good  conduct 
of  its  local  magistracy. 

The  eleventh  section  provides  that  no  superannuation  allowance 
^^  shall  be  given  to  any  person  under  sixty  years,  unless  upon  medical 
certificate  of  the  Commissioners  of  the  Treasury  that  he  is  incapable, 
from  infirmity  of  mind  or  body,  to  discharge  the  duties  of  bis  situa- 
tion, and  that  such  infirmity  is  likely  to  be  permanent."  By  this 
clause  the  right  to  retire  on  length  of  service,  independent  of  age, 
believed  to  be  conferred  by  the  Act  17  and  18  Vict.,  is  repealed,  and 
the  control  of  the  heads  of  the  Court  in  Scotland  is  transferred 
to  the  Lords  of  the  Treasury  in  London. 

The  twelfth  section  gives  the  power  to  the  Lords  of  the  Treasury 
to  call  on  any  person  who  obtained  an  annuity  below  sixty  years  of  age, 
so  long  as  he  is  under  that  age,  under  forfeiture  of  his  allowance,  ^^  to 
fill  in  any  part  of  her  Majesty's  dominions  in  which  he  shall  before 
have  served,  any  public  office  or  situation  under  the  Crown  for  which 
his  previous  public  services  may  render  him  eligible."  Under  this 
clause,  if  shenffs  be  not  excepted  from  the  Act,  it  may  happen  in  the 
future  that  those  who  recently  weighed  ovt  justice  at  the  Court  HousCy 
may  be  found  engaged  in  the  same  town  weighing  out  tea  in  the 
Custom  House. 

By  the  thirteenth  section,  the  all-powerful  Treasury  may  compel 
^'  any  person  holding  office  to  retire  from  such  office  when  he  shall 
have  attained  the  age  of  sixty-five  years,  unless  his  continuance 
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therein  shall  be  deemed  advantageoas  to  the  public  service,  and 
shall  on  that  ground  be  authorised  by  the  Commissioners  of  the 
Treasury."  In  this  way,  practically,  their  lordships  shall  in  future 
have  the  dismissal  of  the  sneriffs  of  Scotland. 

We  cannot  allow  ourselves  to  doubt  that  the  united  and  well- 
directed  exertions  of  the  members  for  Scotland,  backed  by  the  re- 
monstrances of  the  legal  and  mercantile  associations,  will  secure  the 
introd  action  of  a  clause  excepting  the  sheriffs  of  Scotland  and  their 
substitutes  from  the  operation  of  tnis  Act.  All  judicial  offices,  it  will 
be  seen,  were  excepted  from  previous  Acts ;  and  it  must  have  been  in 
ignorance  of  the  existing  statutes  which  regulate  Slierifif  Courts  that 
toeyhave  apparently  been  broaght  within  the  scope  of  the  new  law. 
If  it  can  be  for  a  moment  supposed  that  their  inclusion  be  persisted 
in,  no  gentleman  of  average  abilities,  and  with  any  prospect  of 
sacces3  in  the  legal  profession,  in  any  of  its  departments,  will  in 
future  accept  a  sheriffship,  either  principal  or  resident.  It  will  be 
degrading  in  the  extreme  to  be  placea  under  the  control  of  the 
Treasury, — to  rank  with  the  officers  of  excise  and  customs,  and  to 
be  subjected  to  the  many  minute  regulations  before  noticed,  and 
which  could  never  be  meant  to  apply  to  the  ordinary  judges  of 
the  land. 


THE  TITLES  TO  LAND  ACT  (21  AND  22  VICT.,  C.  76)  AND 

JUDICIAL  OFFICERS. 

The  prospect  of  a  clause  in  this  Act  which  was  to  do  away  with 
the  cumbrous  machineiy  of  a  declaratory  adjudication,  and  the  ne- 
cessaiy  charter  and  infeflment  thereupon,  was  hailed  by  the  profes- 
sion as  among  the  great  benefits  it  was  to  confer.  The  enactments 
which  have  been  introduced  for  the  purpose  alluded  to  are  so  sur- 
rounded with  doubts,  as  to  have  led  some  practitioners  to  avail 
themselves  of  the  permission  of  the  Act,  sec.  20,  to  retain  the  old 
forms,  and  thus  to  relieve  themselves  from  the  responsibility  of  solv- 
ing them.  We  confess  to  having  been  very  mucn  impressed  with 
these  doubts  at  first ;  but  as  the  clause  is  open  to  a  construction 
which  has  relieved  them,  and  as  it  is  desirable  that  the  old  and  ex- 
pensive forms  should  not — at  least  as  regards  subjects  not  held  in 
Wgage  tenure — be  longer  retained,  we  embrace  this  opportunity 
of  offering  a  few  remarks  on  the  enactments  alluded  to.  Tne  clause 
is  sect.  21st,  and  is  as  follows : — 

^  Wbere  a  judicial  factor  or  other  judicial  manager  shall  apply  by  petition  for 
totbarity  to  complete  a  title  to  any  lands  forming  part  of  the  estate  under  his 
niaiiagement,  and  where  the  petition  shall  specify  the  lands  to  which  such  title  is 
to  be  completed,  the  warrant  granted  for  completing  such  title  shall  also  specify 
the  lands  to  which  such  title  is  to  be  completed,  and  such  warrant  shall  have  the 
lepil  operation  and  effect  of  a  disposition  of  the  lands  in  favour  of  such  judicial 
^Ktor  or  manager  from  the  party  whose  estate  is  under  judicial  management,  to 
Itt  bolden  in  the  same  manner  as  such  party  held  or  might  have  held  the  same, 
except  in  the  case  where  the  subjects  contained  in  such  warrant  shall  be  herit. 
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able  securities,  in  which  case  such  judicial  &ctor  or  manager,  on  recording  such 
warrant  in  the  appropriate  Register  of  Sasines,  shaJl  be  in  the  same  position  as  if 
such  party  had  granted  in  his  favour  an  assignation  of  such  heritable  securities, 
and  as  if  such  assignation  had  been  recorded  in  the  appropriate  Register  of  Sa- 
sines  at  the  date  of  recording  such  warrant." 

The  first  question  that  suggests  itself  on  a  perusal,  and  with  spe- 
cial reference  to  the  words  **  judicial  factor,  or  other  judicial  ma- 
nager/* is  one  which  the  omission  of  the  four  last  words  would  have 
obviated ;  and  the  only  case,  for  which  we  shall  see  that  they  do 
provide,  is  one  in  which  a  title  has  never  as  yet  been  made  up  by 
the  judicial  oflScer.  The  question  is, — ^Are  applications  for  power  to 
complete  titles  under  the  Act  restricted  to  those  cases  where  a  title 
could,  previous  to  its  passing,  be  taken  in  favour  of  the  factor,  or 
are  all  judicial  managers  to  be  entitled  now  to  make  up  titles  to  the 
subjects  on  which  they  are  appointed  in  their  own  names  1  Were 
the  answer  to  be  returned,  that  the  clause  is  to  be  taken  in  its  widest 
sense,  it  would,  by  implication,  involve  a  very  material  change  on 
the  principles  of  feudal  conveyancing,  as  hitherto  applied  to  estates 
under  judicial  management.  Until  the  passing  of  the  Act,  titles 
were  made  up  in  every  case,  except  that  of  judicial  factor,  in  the 
names  and  persons  of  the  wards,  to  whom  the  Court's  oiBcer  stood 
merely  in  the  relation  of  guardian.  Now,  no  intention  is  announced 
of  Quecting  the  repeal  of  previous  practice,  and  this  would  have 
been  necessary  to  clear  the  way  for  such  an  important  alteration. 
But  why  are  the  words  "  or  other  judicial  manager"  used  ?  The 
judicial  managers  of  burghs  may  require  to  complete  a  title  in  their 
persons ;  and  to  provide  for  this  case  it  is  quite  conceivable  that 
the  provision  was  made,  although  such  officers  have  never  yet  had 
to  do  so.  This  construction  is  the  only  one  which  admits  of  the 
words  being  retained  as  having  any  signification,  at  the  same  time 
that  it  enables  us  to  say,  with  the  more  probability,  that  under  them 
it  was  not  intended  to  include  factors  loco  tutoris  and  absentis  and 
curators  bonisy  and,  by  implication,  to  effect  the  important  change  in 
practice  to  which  it  has  been  thought  that  they  inevitably  lead. 

This  construction  is  not  necessarily  affected  by  the  subsequent 
enactment,  that  the  warrant  to  be  granted  by  the  Court  on  the 
officer's  application  is  to  ^^  have  the  legal  operation  and  effect  of  a 
disposition  of  the  lands  in  favour  of  such  judicial  factor  or  manager 
from  the  party  whose  estate  is  under  judicial  management."  Doubt- 
less, there  is  here  room  for  contending  that  this  only  enables  the 
officer  to  make  up  a  title  in  his  own  pei*son  where  he  has  a  ward ; 
but  then  this  is  the  very  case  in  which  no  title  in  his  own  person  is 
necessary.  And  as  a  judicial  factor — on  a  trust-estate,  for  instance, 
where  all  the  trustees  have  died  afler  infeftment,  or  where  the  trust- 
estate  has  been  sequestrated  and  the  management  of  the  trustees 
thereby  suspended — cannot  obtain  any  title  from  the  party  whose 
estate  he  is  managing  (that  is,  the  truster)  because  there  is  no  title 
in  his  person,  a  literal  interpretation  of  this  enactment  would  render 
the  clause  nugatory. 
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This  result,  however,  is  obviated  if  the  words  in  italics,  which 
create  all  the  difficulty,  and  seem  to  point  to  an  existing  ward,  are 
held  to  refer  to  the  party  in  whose  person  the  fee  of  the  lands  is 
vested,  or,  if  the  trustee  be  dead,  in  whose  hereditas  jacena  they  still 
are,  and  whose  estate,  as  regards  the  feudal  title,  is  hence  under 
jadicial  management.  He  it  was  alone  who  could  have  disponed 
them  before  the  Act  came  into  operation ;  and  therefore,  if  the  effect 
of  the  warrant  is  to  be  that  of  a  disposition  to  enable  the  factor  to 
hold  the  lands  in  the  same  manner  as  such  party  held  or  might 
have  held  the  same,  it  seems  reasonable  to  conclude  that  to  him  the 
ambiguous  words  of  the  statute  really  point. 

This  construction  is  further  warranted  by  the  concluding  words 
of  the  clause,  in  reference  to  the  completion  of  a  title  to  heritable 
securities  which  form  part  of  the  estate  under  judicial  management. 
In  this  case  the  judicial  factor  or  manager,  on  recording  the  war- 
rant (which  is  the  technical  word  employed  along  with  the  word 
''Act''  to  denote  an  interlocutor  on  a  summary  petition — thus, 
''  Act  and  warrant," — ^which  has  been  omitted ;  see  jRemarks,  vol. 
ii.,  p.  573)  in  the  appropriate  Begister  of  Sasines,  '^  shall  be  in  the 
same  position  as  if  such  party  had  granted  in  his  favour  an  assigna- 
tion  of  such  heritable  securities,  and  as  if  such  assignation  had  been 
recorded  in  the  appropriate  Register  of  Sasines  at  the  date  of  record- 
ing such  v?arrant.  The  words  "  such  part/'  refer  again  to  "  the 
party  whose  estate  is  under  judicial  management." 

We  have  heard  fears  expressed,  that  tne  officers  most  generally 
known  heretofore  as  judicial  managers — ^those  appointed  by  she- 
riffs, either  at  common  law  or  under  the  Act  1  and  2  Vict.,  c.  119, 
and  relative  Act  of  Sederunt,  of  10th  July  1839 ;  and  even  the 
factors  sometimes  appointed  by  the  Court  of  Session  pending  ap- 
peals, under  the  Act  48  Geo.  III.,  c.  151 — might  fancv  that  they 
were  now  in  a  position  to  apply  either  to  the  sheriff  or  tne  Ck>urt  of 
Session  for  authority  to  complete  a  title  in  their  persons  to  the  estate 
under  their  management.  Certainly  there  is  no  restriction  in  the 
Act  as  to  the  factors  who  can  apply,  or  as  to  the  forum  to  which 
application  is  to  be  made.  Bnt  if  the  limitation  of  the  benefits  of 
the  clause  to  those  officers  who  could,  previous  to  the  passing  of  the 
Act,  have  made  up  titles  in  their  own  persons  is — as  we  have  already 
submitted — bright,  the  dangers  which  have  suggested  themselves 
would  be  obviated.  In  any  view,  however,  it  is  tl^ught  that  ^^  legal 
necessity"  (as  distinguished  from  expediency),  which,  as  laid  down 
in  the  recent  case  of  Maconochie,  3d  Feb.  1857,  19  D.  366,  is  what 
alone  justifies  a  court  of  law  in  granting  power  to  a  factor  to  make 
up  a  title  in  his  own  person,  could  not  be  instructed  by  either  a 
sheriff's  manager,  or  a  factor  appointed  pending  an  appeal  to  the 
House  of  Lords.  If  this  be  so, — and  it  is  to  be  noped  that  inferior 
judges  especially  will  not  consider  the  21st  section  of  the  Lands 
Titles  Act  as  a  plenary  indulgence  for  all  derelictions  from  legal 
principles, — the  clause  will  not  be  extended  to  cases  certainly  not  in 


128  CONTRIBUTIONS  TO  THE  LAW  OP  TRUSTS.  [March 

the  view  of  the  promoters  of  the  Act,  and  not  necessarily  embraced 
in  its  provisions. 

As  It  is  understood  that  lands  held  in  burgage  tenure  will  very 
soon  be  brought  under  the  operation  of  an  Act  very  similar,  it 
would  be  well  that  any  clause  in  it  with  reference  to  the  completion 
of  titles  to  estates  under  judicial  management  should  be  more  care- 
iuUy  expressed,  and  more  aptly  framed. 

G.  H.  T. 
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{Continued  from  page  71.) 

ACCEPTANCE  ANI>  DISCLAIMER. 

Keeping  in  view  the  order  of  arrangement  already  indicated — that, 
namely,  which  has  regard  more  especially  to  the  position  and  actings 
of  the  trustee — we  proceed  to  consider  the  first  duty  incumbent  upon 
persons  nominated  to  this  office.  Assuming  that  the  trustee  is  free 
from  all  the  disqualifications  discussed  in  the  last  chapter,  he  ought, 
after  the  trust  has  become  operative,  to  make  up  his  mind  without 
delay,  if  he  means  to  accept  the  office.  It  can  scarcely  be  necessary 
to  add,  that  legal  advice  will  be  of  little  or  no  service  in  settling  a 
question  of  this  nature.  Indeed,  the  only  advice  which  a  lawyer 
could  give  to  his  client,  looking  strictly  to  the  interests  of  the  latter, 
would  be.  Never  under  any  circumstances  accept  of  a  trust.  The 
duties  of  tnisteeship,  therefore,  are  usually  undertaken  irom  motives 
in  which  self-interest  has  little  concern.  While  the  legal  adviser, 
accordingly,  may  not  often  consider  it  necessary  to  dissuade  his 
client  from  accepting  the  trusteeship,  it  will  still  be  his  duty  to  guard 
against  the  possibility  of  allowing  any  doubt  to  exist  in  regard  to 
the  fdct  of  acceptance,  and  to  insist  that  the  resolution  of  the 
trustee,  whether  to  act  or  to  abstain  from  acting,  should  always  be 
expressed  in  writing.  If  the  trust  is  accepted  by  a  quorum  of  the 
parties  nominated,  the  first  step  will  be  to  open  a  sederunt-book,  or 
other  record  of  proceedings,  in  which  the  resolutions  of  the  trustees 
may  be  minuted  from  time  to  time.  The  first  entry  will  bear  that 
the  subscribing  trustees  declared  their  acceptance  of  the  trust ;  and 
it  is  usual  also  at  an  early  stage  to  appoint  a  factor,  or  else  to 
authorise  one  of  their  number  to  attend  to  the  management  of  the 
property.  The  minutes  ought,  of  course,  to  be  signed  by  the  ac- 
cepting trustees ;  and  if  any  of  the  trustees  have  resolved  not  to 
accept,  that  fact  should  also  be  minuted  and  authenticated  by  the 
non-accepting  trustees.  Through  the  neglect  of  such  precautions, 
many  difficult  questions  have  arisen,  both  with  reference  to  acts 
which  amount  to  constructive  acceptance,  and  also  as  to  the  efiect 
of  delay  in  precluding  the  party  from  afterwards  assuming  the  office 
of  trustee.    These  cases  we  shall  proceed  to  examine. 
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1.  Disclaimer  of  Trtist, — It  is  always  competent  to  a  trustee  to 
decline  the  burden  of  the  office.  And  although  it  is  not  unusual  in 
arranging  a  settlement,  more  especially  if  it  be  a  marriage  contract, 
for  the  settlor  to  obtain  the  consent  of  his  friends  to  their  nomination 
as  trustees,  jet  an  acceptance  signified  in  this  way  before  the  trust 
has  come  into  actual  operation,  is  not  considered  as  importing  a  legal 
obligation  to  undertake  the  office.  There  is  always  loctu  pcBnitenticB 
nntu  the  time  when  it  becomes  necessary  to  carry  the  trust-purpose 
into  effect.  If  the  law  were  otherwise,  inexperienced  persons 
might  easily  be  entrapped  into  accepting  a  position  of  responsibility, 
the  nature  of  which  could  not  be  accurately  known,  whilst  the  pro- 
perty remained  in  the  custody  of  the  truster.  The  principle  has 
been  thus  explained  by  Lord  Kedesdale  in  the  English  case  or  Doyle 
V.  Blake  (2  Sch.  and  Lef.  239)  :  "  Though  a  ])erson  may  have 
agreed  in  the  lifetime  of  a  testator  to  accept  the  executorship,  he  is 
still  at  liberty  to  recede,  except  in  so  far  as  his  feelings  may  forbid 
it;  and  it  will  be  proper  for  him  to  do  so,  if  he  finds  that  his  charge 
as  executor  is  different  from  what  he  conceived  it  to  be  when  he 
entered  into  the  engagement ;"  and  this  is  understood  to  be  the  law 
of  the  United  Kingdom.  It  was  indeed  held  at  one  time  by  the 
Court  of  Session,  that  a  trust-assignee  in  whose  favour  sasine  had 
been  taken  without  his  knowledge,  was  bound  to  reconvey  on  re- 
ceiving payment  of  all  expenses  and  being  discharged  of  all  warran- 
dice (Dallas  V.  Leechman,  M.  16191 ;  2  111.  545).  But  this  must 
be  considered  as  very  questionable  law ;  because  the  disponee — 
who  had  never  accepted  the  trust — was  actually  not  in  a  position  to 
take  infeftment ;  and  sasine  having  been  also  given  without  a  man- 
date, we  see  no  reason  for  compelling  the  disponee  to  grant  a  deed 
in  an  assumed  character  which  he  had  never  professed,  and  which 
did  not  lawfully  belong  to  him.  A  reduction  of  the  instrument 
would  seem  to  be  the  appropriate  remedy  in  cases  such  as  this. 
But  in  any  view  the  trustee  could  not  be  deemed  to  have  accepted 
by  denuding  in  favour  of  the  owner.  Trust-disponees,  we  may 
observe,  are  so  far  in  a  different  position  from  heirs-at-law,  that  in  the 
event  of  non-acceptance  they  cannot  be  charged  to  make  up  titles 
and  dispone  in  favour  of  the  party  having  the  radical  right  under 
the  trust  (Parker,  Adj.  83).  A  declaratory  adjudication,  in  which 
the  trustees  are  merely  called  for  their  interest,  is  the  recognised 
mode  of  making  such  nghts  effectual  in  the  event  of  the  trust  having 
lapsed  either  by  the  death  or  non-acceptance  of  the  trustees  (Bell's 
Com.  846 ;  Parker,  Adj.  86.)  Tnist-disponees  being  thus  under  no 
obligation,  real  or  nominal,  to  make  up  titles  and  convey,  it  is  very 
questionable  whether  they  would  even  oe  entitled  to  take  such  a  step 
with  the  view  of  carrying  out  their  purpose  of  non-acceptance.  It 
is  obviously  their  safest  course — if  they  do  not  mean  to  carry  on  the 
administration  of  the  trust — to  abstain  from  all  interference  with  the 
^tate,  leaving  the  interests  of  beneficiaries  to  be  dealt  with  by  the 
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Court,  either  under  an  action  of  declarator  and  adjudication,  or  on 
an  application  for  the  appointment  of  a  judicial  factor. 

The  general  rule  undoubtedly  is,  that  a  trustee  who  has  intromit  ted 
with  the  trustrestate,  or  done  any  act  implying  acceptance,  is  under- 
stood to  have  waived  his  privilege  of  disclaiming  the  office,  and  can- 
not afterwards  withdraw  from  its  responsibilities,  however  onerous 
and  unforeseen  these  may  prove  to  be  (Lord  Lynedoch  v,  Ouch- 
terlony,  5  S.  358 ;  4  W.  S.  148 ;  Gumming  v.  Hay,  12  S.  508 ; 
Logan  r.  Clyne*s  Trustees,  5  D.  1066).  But  the  rule  is  an  equitable 
one,  and  will  not  be  enforced  oppressively.  And  therefore  when  a 
trustee,  who  had  intimated  that  he  would  accept,  but  had  differed 
in  limine  with  his  co-trustees  as  to  the  management  of  the  trust, 
afterwards  declined  to  act,  his  declinature  was  sustained  as  compe- 
tent and  timeous  (Lady  Bannerman  v.  Bannerman,  5  D.  229). 
And  when  one  of  several  trust-disponees  declined  to  accept,  but 
afterwards  concurred  in  the  assumption  of  a  new  trustee  in  place  of 
one  deceased,  and  the  deed  contained  the  usual  clause  of  immunity, 
it  was  held  unanimously  that  the  joining  in  this  formal  act  of  ad- 
ministration, for  the  purpose  of  enabling  the  trust  to  be  carried  on, 
did  not  infer  liability  for  intromissions  either  prior  or  subsequent 
to  the  deed  of  assumption  (Blain  v.  Paterson,  14  S.  361).  In 
England  the  weight  of  authority  tends  to  support  the  view  that  the 
mere  fact  of  subscribing  a  conveyance  to  the  legal  estate  in  favour 
of  the  parties  on  whom  it  would  legally  devolve,  does  not  import 
acceptance  of  the  trusteeship  (Lewin,  233);  Lord  Eldon  having 
held,  that  where  the  intention  was  to  disclaim  the  trust,  the  instru- 
ment ought  to  receive  that  construction,  though  it  was  a  conveyance 
in  form  (Nicolson  r.  Wordsworth,  2  Sw.  372).  The  principle 
of  the  decision  in  the  Scotch  case  of  Blain  v.  Paterson,  goes  still 
ftirther,  as  it  recognises  a  right  on  the  part  of  the  non-accepting 
trustee  to  substitute  another  trustee  in  his  place,  and  convey  the  estate 
to  him,  without  incurring  responsibility.  But  it  would  be  dangerous 
to  trust  too  much  to  tnat  principle  in  circumstances  not  exactly 
similar  to  those  of  the  case  itself. 

The  simplest  mode  of  declining  a  trust  is  to  abstain  from  accepting^ 
and  ftx>m  all  acts  importing  acceptance.  It  has  been  observed, 
however,  that  a  trustee  who  merely  abstains  from  acting  may  after- 
wards assume  the  office  (Darling  v.  Watson,  1  W.  S.  186 ;  Blain, 
supra) ;  while  one  who  expressly  disclaims  the  office  is  held  to  have 
forfeited  his  position  as  an  original  trustee  (Forsyth,  71).  But  it  is 
not  very  easy  to  determine  what  modes  of  declinature  shall  preclude 
a  trust-disponee  from  afterwards  taking  part  in  the  administration. 
In  Blain's  case  there  was  a  written  refusal  to  accept,  yet  the  same 
person  afterwards  joined  in  a  deed  of  assumption,  and  no  objection 
was  taken  to  the  competency  of  this  proceeding.  Yet  if  the  refusal 
to  accept  has  been  made  matter  of  solemnity,  it  ought  to  be  treated 
as  final;  there  being  no  authority  for  holding  that  a  deliberately 
executed  renunciation  of  a  trust  is  revocable  by  the  trust-disponee. 
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When  the  irust-difiposition  conveys  the  estate  to  certain  parties,  and 
to  the  aeeeptorsy  as  tmstees,  and  some  of  their  number  execute  a 
minute  of  disclaimer,  while  a  quorum  of  the  trustees  agree  to  accept, 
it  is  evident  that  the  non-accepting  trustees  become  disqualified, 
under  the  terms  of  the  conveyance,  from  afterwards  coming  in  as 
original  trustees.  For  the  condition  as  to  acceptance  is  punfied  as 
soon  as  each  trustee  has  declared  his  resolution ;  and  the  conveyance 
will  immediately  take  efiect  in  favour  of  the  accepting  trustees,  to 
the  exclusion  of  non-acceptors. 

The  case  is  still  stronger  where  the  name  of  a  trust-disponee  has 
been  omiUedj  with  his  sanction,  in  any  deed  or  proceeding  necessary 
for  vesting  the  estate.  And  accordingly,  Mr  Bell  has  affirmed  (Cora. 
845)  that  the  refusal  by  a  trustee  to  allow  his  name  to  be  included 
in  infeftments,  would  be  equivalent  to  a  refusal  to  accept ;  and  he 
adds,  that  the  infeflments  so  completed  would  be  prima  fa4ne  evidence 
of  non-acceptance.  When,  on  the  other  hand,  a  trustee  is  aware 
that  his  name  is  being  used  by  his  co-trustees  in  taking  infeftment, 
or  as  a  party  to  legal  proceedings,  and  he  takes  no  means  to  interpel 
them,  tnd  question  whether  he  had  not  accepted  resolves  into  an 
issue  of  fact.  Thus,  in  the  case  of  Logan  v.  Aieiklejohn,  a  trustee 
who  had  renounced  the  office  after  informing  himself  of  the  state  of 
the  trust  afiairs,  was  held  not  entitled  to  relief  from  liability  for  law 
expenses,  inasmuch  as  he  had  neglected  to  record  a  disclaimer, — 
the  Lord  Justice-Clerk  observing :  ^'  I  think  it  necessary  that  the 
pursuer  should  show  either  the  concurrence  of  the  trustees  to  his 
resignation,  or  that  he  had  subsequently  interpelled  them  from  using 
his  name.  His  dissatisfaction  with  the  manner  in  which  the  trust 
was  conducted  makes  against  him ;  for  it  made  the  necessity  the 
greater  for  him  to  come  forward,  and  interpel  them  from  the  use  of 
ms  name ;  but  although  for  years  his  name  is  used,  he  enters  no 
proper  disclaimer"  (5  D.  1073). 

In  Paul  V.  Boyd  (11  S.  292),  an  attempt  was  made  to  challenge 
a  sasine  that  had  been  executed  twenty-five  years  previously,  on 
the  allegation  that  one  of  the  trustees  had  never  accepted.  Lord 
Corehouse,  Ordinary,  observed,  that  possession  of  a  disposition  by 
the  attorney  of  a  disponee  ^'  creates  a  presumptio  juris  that  the  dis- 

G»nee  accepts  of  the  disposition,  and  authorises  sasine  to  be  given  to 
m  in  terms  of  it,  and  under  its  conditions.  This  presumption  may 
be  redargued  by  evidence ;  but  no  such  attempt  is  made  here."  And 
accordingly  the  interlocutor,  to  which  the  Court  adhered,  sustained 
the  sasine  as  valid  and  efiectual,  in  the  absence  of  any  attempt  to 

Cve,  extrinsic  of  the  deed,  either  that  the  trust  had,  or  hacf  not 
n  accepted.  On  the  other  hand,  in  the  recent  case  of  Mitchell  v, 
Davidson  (18  D.  284),  a  trust-disponee  who  had  attended  a  meeting 
of  trustees,  and  had  written  out  a  minute  of  the  proceedings,  in 
which  he  stated  that  he  "  declined  giving  any  opinion  or  vote,  or 
incurring  any  responsibility,"  was  assoilzied  from  an  action  of  ac- 
coanting  directed  against  himself,  in  conjunction  with  the  other 
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tmstees.  The  Lord  Justice-Clerk^  adverting  to  a  Chancery  case 
(Conjnghaniy  1  Vesey,  528)^  observed^  that  such  cases  were  not  to 
be  determined  upon  legal  presumptions;  they  were  matters  of  evi- 
dence in  vehich  the  facts  were  of  the  greatest  moment.  But  in  the 
English  case  of  Wise  v.  Wise  (2  Jones  and  Lat.  403),  it  was  ruled 
that  the  presumption  in  such  cases  was  for  acceptance ;  Lord  St 
Leonards  observing,  ^^  that  where  an  estate  was  vested  in  trustees 
who  knew  of  their  appointment,  and  did  not  object  at  the  time,  they 
would  not  be  allowed  afterwai^s  to  say  they  did  not  assent  to  the 
conveyance,  and  it  would  require  some  strong  act  to  induce  the 
Court  to  hold  that  in  such  a  case  the  estate  was  divested.  He  spoke 
with  respect  to  the  effect  upon  third  parties ;  every  court  and  every 
jury  would  presume  an  assent." 

The  question  has  also  been  mooted.  Whether  a  beneficiary^  who 
has  been  nominated  a  trustee,  can  claim  the  bequest  in  his  favour, 
and  at  the  same  time  disclaim  the  onus  of  the  trust;  and  Mr  Lewin 
(p.  234)  answers,  though  with  some  hesitation,  that  he  may.  The 
solution  of  this  question,  in  relation  to  the  law  of  Scotland,  must 
depend  u]K)n  the  extent  to  which  the  doctrine  of  Approbate  and 
Reprobate  is  applicable  in  such  cases.  That  doctrine  rests  on  the 
assumption  that  the  legacy  in  question  is  given  upon  condition  that 
the  legatee  acquiesces  in  the  distribution  of  the  testatoi^s  property ; 
a  condition  not  to  be  established  by  mere  inference  or  conjecture, 
but  only  upon  the  clearest  implication  (Bell  Com.,  67).  Now, 
the  grant  or  a  legacy  to  a  trustee  does  not  seem  necessarily  to  imply 
that  the  legacy  is  given  conditionally  on  his  accepting  the  trust, 
unless  there  are  words  denoting  that  it  is  given  in  acknowledgment 
of  his  services.  Trusteeship  oeing  at  common  law  a  gratuitous 
office,  the  presumption  rather  is,  that  the  legacy  was  not  given  in 
consideration  of  services  in  that  capacity ;  and  as  the  trust  does  not 
lapse  by  the  failure  of  the  trustees,  there  is  no  room  for  maintaining 
that  the  intentions  of  the  testator  would  be  defeated  by  reason  of 
such  failure.  On  the  contrary,  there  may  be  very  good  reasons 
why  a  beneficiary  should  renounce  the  trusteeship ;  since,  in  the 
event  of  a  conflict  between  his  interest  and  that  of  the  other  bene- 
ficiaries, he  could  hardly  be  expected  to  hold  an  even  hand.  To 
these  considerations  we  may  add,  that  next  of  kin,  who  are  also 
executors  at  common  law,  are  not  obliged  to  confirm  as  a  necessary 
condition  of  obtaining  the  property.  In  the  case  of  Davidson  r. 
Mackenzie  (13  S«  1084,  note\  a  doubt  was  expressed  by  Lord 
Gillies  as  to  the  competency  of  disclaiming,  after  the  trustee  had 
accepted  a  legacy ;  but  we  are  lefk  in  ignorance  of  the  terms  of  the 
trust-deed  under  which  the  election  fell  to  be  made. 

A  trust  may  be  judicially  renounced,  upon  cause  shown,  by  an 
accepting  trustee  against  whom  action  is  raised  to  compel  him  to 
concur  in  acts  of  necessary  administration  (Dick's  Trs.  v,  Pridie, 
17  D.  835).  In  that  case,  the  renunciation  was  sustained  on  the 
score  of  ill  health  and  inability  to  act.     A  foriioi^  if  a  trustee  has 
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not  accepted,  he  is  entitled  to  pat  in  a  defence  of  disclaimer, 
when  sued  for  implement  of  the  trust  (Davidson  v.  Mackenzie,  18 
S.  1084)  ;  or  he  may  apply  to  the  Court  for  authority  to  withdraw,  if 
the  fact  of  his  non-acceptance  is  disputed  (per  Lord  Cuninghame, 
Bannerman,  5  D.  235,  note ;  Logan,  ut  supra).  If  all  the  trustees 
disclaim,  in  an  action  of  reduction  of  the  trust-deed,  the  Court  will 
not  proceed  until  the  beneficiaries  have  been  sisted  or  called  for 
their  interest  (Megget  v.  Thomson,  6  S.  224).  If  an  original 
trustee  have  once  accepted,  it  appears,  according  to  English  practice, 
that  his  heir  is  not  entitled  to  disclaim  (Lewin,  232) ;  this  rule 
having  been  introduced,  it  is  said,  to  prevent  the  legal  estate  from 
falling  to  the  Crown  as  ultima  hcsres.  The  distinction  in  question, 
however,  has  no  foundation  in  the  law  of  Scotland.  But  in  order 
to  make  up  valid  titles  to  a  trust-estate,  whether  in  the  person  of  a 
judicial  factor  or  of  the  beneficiary,  it  is  necessary,  when  the  accepting 
trustees  are  defunct,  to  direct  tlie  summons  of  adjudication  against 
the  heirs  of  the  last  surviving  trustee — who  may  succeed  as  heirs 
either  in  virtue  of  the  destination  to  survivors,  or  under  the  implied 
condition  of  survivorship  (Bell  Com.,  846,  note).  An  adjudication 
raised  during  the  life  of  the  original  trustees  is,  on  the  contrair, 
directed  coiUra  hereditatem  jacentem^  and  the  trustees  are  merely 
called  for  their  interest. 

It  has  been  doubted  whether  it  is  competent  to  serve  heir  of  pro- 
vision, under  a  trust  in  which  there  is  no  special  destination  to  heirs 
(see  Kirkpatrick  v.  Innes,  4  W  and  S.  at  p.  55)  ;  and  in  practice  it 
may  be  said  to  be  the  exception,  rather  than  the  rule,  for  tne  heirs  of 
a  surviving  trustee,  even  under  a  destination,  to  take  up  the  estate. 
It  is  thought  that  heirs  who  are  called  to  the  succession  merely  to 
save  the  fee  from  falling  into  abeyance,  should  abstain  from  entering, 
and  rather  allow  the  beneficiaries  to  arrange  for  the  appointment  of 
a  factor  of  their  own  selection. 

In  considering  the  effect  of  renunciation  by  a  trustee,  it  may  be 
observed  that  any  evidence  of  renunciation  or  disclaimer,  which  is 
sufficient  to  free  the  trustee  from  responsibility,  will  also  suffice  to 
vacate  his  personal  right  to  the  fee  of  the  estate.  The  right  in 
question  being  conditional,  it  does  not  vest  until  the  period  of  ac- 
ceptance, and  fidliug  such  acceptance  the  right  of  the  trustee  lapses 
altogether ;  and  thus  the  entire  fee  of  the  trust-estate  comes  to  vest 
in  tne  persons  of  the  accepting  trustees.  If  none  of  the  trustees 
accept,  the  fee  will  remain  in  the  hcereditas  of  the  testator ;  and  the 
beneficiary  may  take  it  up  by  declaratory  adjudication.  If  infeftment 
has  been  taken  or  confirmation  expede  in  the  names  of  the  accept- 
ing trustees,  it  would  seem  that  the  title  of  the  non-acceptors  is 
absolutely  excluded. 

If  a  trust-estate  consists  of  moveable  property,  and  the  trustees 
have  been  confirmed  as  executors^  and  die  without  having  distri- 
bated  the  estate,  it  does  not  appear  that  there  is  any  principle  upon 
which  their  representatives  can  be  required  to  accept  and  carry  out 
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the  trast  If  the  destination  is  to  the  sarvivor  of  the  trustees  and 
his  heirs,  or  to  the  trustees  jointly  under  the  implied  condition  of 
survivorship^  there  is  a  presumption  that  the  heir-at-law  is  the  party 
intended ;  for  a  trust  being  in  its  nature  indivisible,  the  univergitas 
of  the  estate  can  only  go  to  one  description  of  heirs ;  and,  therefore, 
in  conformity  with  the  preference  accorded  to  heirs-at-law,  it  must 
fit  dubio  be  held  to  descend  to  them.  The  remarks  which  have  been 
made  as  to  the  devolution  of  trust-estates  in  the  event  of  the  heir 
having  declined  to  accept,  are  therefore  equally  applicable,  although 
the  succession  is  partly  personal.  Where  the  succession  is  wholly 
personal,  it  would  rather  appear  that  on  the  failure  of  trusteecfy  the 
property  reverts  to  the  truster  (unless  heirs  are  called  in  the  desti- 
nation),  and  through  him  to  his  representatives.  Hence  a  title  to 
moveable  estate  may  be  made  up  by  an  adjudication,  at  the  instance 
of  the  beneficiary,  directed  against  the  truster^s  heir  (Gavin  v.  Kirk- 
patrick,  4  S.  630,  per  Lord  Glenlee).  Where  there  was  no  men- 
tion of  heirs  in  the  destination,  and  the  beneficiary  was  also  next  of 
kin  to  the  truster,  adjudication  is  unnecessary,  since  the  beneficiary 
is  entitled,  upon  failure  of  the  trust-disponees,  to  be  confirmed  exe- 
cutor qua  next  of  kin  to  his  ancestor,  in  the  same  way  as  if  the  trust 
had  lapsed  by  non-acceptance ;  and  the  creditors  of  the  beneficiary 
so  confirming,  may  attach  his  interest  by  declarator  and  adjudica- 
tion (Gavin,  4  S.  630 ;  4  W.  and  S.  48).  Mr  Parker,  on  the  au- 
thority of  an  old  decision,  lays  down  that  adjudication  is  also  the 
S roper  mode  of  attaching  funds  under  a  general  assignation  by  a 
efunct,  which  has  not  been  followed  by  confirmation  (Adjud. 
p.  17). 

We  may  add,  that  while  affirming  the  general  doctrine  that  the 
fee  of  a  trust  is  heritable  auoad  succession,  we  are  not  prepared  to 
say  that  confirmation  of  tne  trust-funds  obtained  by  the  next  of  kin 
of  \  deceased  party,  who  was  sole  trustee  and  executor  under  a  dis- 
position of  moveables,  would  be  an  irregular  title.  In  such  a  simple 
case  as  we  have  supposed,  the  character  of  trustee  impressed  upon 
the  executor  may  more  properly  be  regarded  as  an  accession  to  the 
ordinary  powers  belonging  to  executors,  than  as  a  distinct  and 
separate  function.  It  has  been  settled  that  a  moveable  right  ac- 
quired under  a  general  disposition  and  settlement,  with  a  nomination 
of  executors,  vests  in  the  disponee  even  without  confirmation,  and 
is  carried  by  a  general  disposition  to  the  executors  of  the  executor 
(Sully  17.  Gilchrist,  6  S.  446) ;  and  the  inference  is  unavoidable, 
that  the  succession  under  the  first  disposition  would  transmit  to  the 
executor^s  next  of  kin  if  he  died  intestate. 

It  is  doubtful  whether  the  executor  of  an  executor,  who  dies  with- 
out having  distributed  the  estate,  can  be  held  bound  to  confirm  the 
original  estate  along  with  that  of  his  own  ancestor ;  although  by  the 
Act  4  Geo.  IV.,  c.  98,  §  3,  it  is  required  that  he  ^^  shall  confirm  the 
whole  moveable  estate  of  the  person  deceased  known  at  the  time." 
In  the  event  of  the  second  executor  failing  to  take  up  the  succession. 
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the  beneficiaries  might  make  up  a  title  themselves,  as  was  done  in 
the  case  of  Gavin  a&eady  noticed. 

A  trustee  who  has  debito  tempore  renounced  the  succession  may 
afterwards  be  employed  as  factor,  commissioner,  or  agent,  by  the 
trustees,  and  he  will  be  entitled  to  payment  for  his  services.  But 
the  Court  will  not  appoint  a  trustee  who  has  declined  to  accept,  to 
be  judicial  factor  on  the  truslr-estate  (Pennycook,  14  D.  311 ; 
M<Culloch,  14  D.  311).  The  case  of  Mitchell  (18  D.  284)  is  a  warn- 
ing to  professional  men  who  may  be  nominated  trustees  to  abstain 
£rom  any  interference  with  the  administration  of  the  trust,  if  they 
intend  to  renounce ;  since  anything  approaching  to  an  act  of  act- 
ministration  may  be  seized  hold  of  at  some  future  time  for  the  pur- 
pose of  rearing  up  a  case  of  constructive  acceptance,  which,  if 
established  to  the  satisfaction  of  the  Court,  will  not  only  disentitle 
him  to  professional  remuneration,  but  may  even  subject  him  to 
responsibility  for  the  acts  of  his  co-trustees. 

The  efi^ct  of  a  disclaimer  by  ti'ustees  will  depend  on  the  terms  of 
the  destination  under  the  trust-deed.  If  there  are  other  trustees 
entitled  to  accept  and  to  act  of  themselves,  they  may  proceed  at 
once  to  make  up  titles,  by  which  means  the  trust-estate  becomes 
vested  in  their  persons  to  the  exclusion  of  the  non-accepting  trus* 
tees.  We  shall  afterwards  have  occasion  to  consider  what  terms 
are  sufficient  to  vest  the  estate  in  a  limited  number  of  accepting  and 
surviving  trustees. 

Accq>tanee  of  Trust. — ^A  trustee  may  signify  his  acceptance 
either  by  signing  a  minute  or  other  document  to  that  effect,  or  by 
completing  a  title  in  his  person  to  the  trust-estate, — by  representing 
himself  as  a  trustee  to  parties  who  have  dealings  with  the  trust,  by 
executing  any  power  conferred  by  the  truster,  or  finally  by  acting 
as  trustee,  or  permitting  his  name  to  be  used  as  a  party  to  the  trust. 
If  a  trustee  knows  of  his  appointment  to  the  office,  and  allows  any 
considerable  time  to  elapse  without  disclaiming  it,  very  slight  indi- 
cation of  acquiescence  m  the  management  wul,  in  the  absence  of 
;n)ofto  the  contrary,  create  a  presumption  that  he  has  accepted, 
'his  doctrine  has  been  emphatically  laia  down  by  Lord  St  Leonard's 
as  a  rule  of  evidence  which  every  court  must  admit  (Wise  v.  Wise, 
2  Jones  and  Lat.  403 ;  see  also  Paul  v.  Boyd,  11 S.  292 ;  Logan  v. 
Meiklejohn,  5  D.  1066). 

Written  acceptance  is  usually  expressed  in  the  form  of  a  mintite 
or  resolution,  adopted  at  a  meeting  of  trustees ;  but  it  may  also  be 
by  letter.  A  signed  minute,  though  not  holograph,  may  be  good 
evidence  of  any  ordinary  resolution  of  the  trustees ;  but  it  is  doubt- 
ful whether  such  document,  if  not  homologated,  could  be  held  suffi- 
cient to  establish,  acceptance  against  a  trustee  resiling  debito  tempore^ 
so  as  to  infer  liability  for  the  tuture  acts  and  deeds  of  his  co-trus- 
tees. Where  the  acceptance  is  by  letter,  it  has  been  held  that  there 
was  locus  pcBfdtentia ;  the  trustee  having  withdrawn  before  any  steps 
had  been  taken  in  consequence  of  his  provisional  acceptance.    But 
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a  trastee  will  not  be  allowed  to  recede  from  his  acceptance  if  he 
have  actively  interfered  in  the  management,  as  by  corresponding 
with  his  co-trustees  on  the  affairs  of  the  trust,  or  by  giving  direc- 
tions for  the  recovery  of  debts  (Davidson  v,  Mackenzie,  13  S.  1082) ; 
or  by  attending  a  meeting  of  the  trustees,  and  concurring  in  the 
appointment  of  a  factor  (Logan,  supra).  And  where  trustees,  who 
were  also  nominated  tutors  and  curators,  had  given  instructions  to 
raise  a  summons  for  making  up  inventories  of  the  minor's  property, 
they  were  not  allowed  to  disclaim  the  character  of  tutors-nominate, 
although  no  procedure  had  followed  on  the  summons,  and  the 
minute  declanng  their  acceptance  of  the  office  was  unsimied  (Mol- 
lison  V,  Murray,  12  S.  237).  But  it  would  seem  that  if  the  trus- 
tee's intromissions  have  been  merely  of  a  formal  nature,  he  is  entitled 
to  retire  from  the  trust,  with  leave  of  the  Court  of  Session,  or 
with  the  consent  of  his  co-trustees  (per  Lord  Justice-Clerk  and 
Lord  Wood, — Logan,  5  D.  1072-3),  although  he  might  not  be  in 
a  position  to  disclaim  the  trust  at  his  own  hand.  But  such  a  renun- 
ciation, when  competent,  must  be  by  deed  (Davidson,  13  S.  1088, 
per  Lord  Gillies). 

A  trustee  must  be  presumed  to  have  accepted  if  he  makes  up 
titles  in  his  person  under  the  trust-disposition.  For  the  law  will 
not  permit  him  to  accept  the  conveyance,  except  under  burden  of 
the  trust  which  is  the  condition  of  the  grant.  The  Judgment  in 
Paul  V.  Boyd  (11  S.  292),  referred  to  by  Mr  Forsyth  (p.  72),  as 
throwing  doubt  upon  this  doctrine,  merely  asserted  that  an  instru- 
ment of  sasine  is  not  conclusive  and  irrefragable  evidence  of  the 
fact  of  sasine  having  been  given  to  the  disponee.  If  he  can  prove 
that  the  notary  who  executed  the  instrument  in  his  favour  acted 
without  authority,  then  there  is  evidence  to  the  Court  that  the 
trustee,  in  point  of  fact,  had  not  entered  into  possession,  and  had 
not  in  that  way  given  proof  of  having  undertaken  the  trust.  But 
we  apprehend  that  trustees  could  not  more  effectually  signify  their 
acceptance  of  a  trust  of  heritable  property,  than  by  recording  a 
sasine  or  notarial  instrument  in  then*  favour.  Then,  with  respect 
to  moveable  property,  any  person  obtaining  confirmation  as  execu- 
tor becomes  a  trustee  for  all  concerned  (Bell's  Com.  656) ;  and  a 
farttorif  an  executor-nominate,  who  confirms  as  general  diisponee 
under  a  trust-deed,  must  be  bound  to  carry  out  the  purposes  of  the 
trust.  The  same  result  will  follow  from  his  taking  out  probate ; 
and  where  probate  is  taken  in  terms  of  the  21  and  22  Vict.,  cap.  56, 
it  is  immaterial,  with  reference  to  liability,  whether  the  property 
to  be  administered  to  is  wholly  in  England  or  partly  Scotch  ;  be- 
cause an  executor-nominate  is  equally  bound  by  tne  law  of  England, 
as  well  as  of  Scotland,  to  execute  the  purposes  of  the  trust,  if  he 
prove  the  will  (Lewin,  240). 

In  England,  if  an  executor  be  also  constituted  trustee  of  the  real 
estate,  it  is  held  that  his  acting  as  executor  is  equivalent  to  accepts 
ance   of  the  entire  trusteeship  (Ward  v.  Butler,  2  Moll.  533). 
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We  see  no  reason  to  doubt  that  this  principle  belongs  also  to  the 
law  of  Scotland, — there  being  no  role  or  practice  in  our  system  of 
jarispmdence  that  would  exclude  the  application  of  what  is  mani- 
festly a  just  and  e<]^uitable  provision. 

If  the  same  parties  are  nominated  trustees  for  two  distinct  trusts, 
whether  the  two  conveyances  are  embodied  in  one  deed,  or  are  con- 
tained in  separate  deeds  bearing  reference  to  one  another  (see 
Black  V.  Watson,  3  D.  522),  it  would  seem  that  the  rule  of  appro- 
bate and  reprobate  will  obtain  ;  so  that  if  the  trustees  accept  under 
one  cf  the  deeds,  they  must  be  prepared  to  administer  to  both.  This 
conclusion  may  also  be  deduced  from  a  consideration  of  the  great 
inoonvenience  of  allowing  a  separation  of  trusts  in  such  cases ;  there 
being  in  almost  all  settlements  some  special  and  limited  trust  dis- 
tinguishable from  the  general  inheritance.  But  trustees,  who  are 
at  the  same  time  nominated  tutors  or  curatorsy  are  not  bound  to 
accept  the  guardianship ;  for  there  is  no  necessary  identity  between 
the  relation  of  a  guaraian  and  that  of  trustee  (MoUison  v.  Murrav, 
12  S.  237). 

It  has  never  been  held  that  acceptance  of  a  trust  is  to  be  pre- 
sumed in  consequence  of  the  trustee  having  taken  possession  of  the 
roperty  or  effects  via  facii^  until  a  Wal  custodier  can  be  found, 
ut  possession  of  such  a  nature  as  woulH  in  the  ordinary  case  infer 
a  passive  title,  will,  when  the  possessor  is  a  trust-disponee,  go  far  to 
prove  that  there  was  an  intention  to  accept;  the  question  of  accept- 
anoe  being  merely  an  issue  of  fact,  the  proof  of  which  is  not  restricted 
by  any  special  rules  of  evidence. 

It  may  be  asked,  whether  the  taking  possession  of  a  lease,  in  virtue 
of  the  general  conveyance  in  a  trust-settlement,  is  not  an  acceptance 
of  the  grant  ?  If  the  trustee  has  intimated  the  assignment  in  his 
&vour,  or  has  recorded  a  notarial  instrument  where  the  lease  is  re- 
gistercMl  under  the  Act  of  1857,  it  would  seem  that  there  is  legal 
possession  in  virtue  of  the  trust^conveyance.  If  there  has  been 
neither  intimation  nor  registration,  the  intention  of  the  trustee,  as 
regards  acceptance,  must  be  looked  to. 

Amongst  the  acts  of  administration,  already  adverted  to  as  in- 
ferring liability  against  trustees,  are  the  concurring  in  the  ap- 
pointment of  a  factor  (Logan,  5  D.  1066),  and  the  giving  direc- 
tions to  recover  debts  (Davidson,  13  S.  1082).  So  also,  if  the 
trustee  sist  himself  as  party  to  an  action  in  place  of  the  settlor,  or 
allow  his  name  to  be  used  in  legal  proceedings  without  entering  a 
disclaimer  on  record  (Gavin,  4  S.  629 ;  Logan,  ut  supra\  or  con- 
cur in  signing  a  discharge  (Watson  v.  Crawcour,  5  D.  1182),  or  a 
receipt  for  monev  (Blain  v,  Paterson,  14  S.  261),  or  authorise  the 
uplifting  of  funds  (McMillan  v.  Armstrong,  11  D.  191),  or  give 
directions  to  his  co-trustee  to  realise  the  trast-property  (Seton  v. 
Dawson,  4  D.  310),  he  will  be  deemed  to  have  acted  under  the 
trust,  and  will  incur  liability  accordingly. 

VOL.  in. — ^Ko.  xxvn.  march  1859.  s 
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In  the  case  of  Blain  v.  Paterson,  just  quoted,  one  of  three  trust- 
disponees  declined,  in  the  first  instance,  to  accept ;  but  after  the 
death  of  one  of  the  acting  trastees,  he  accepted  the  trusteeship  to 
the  extent  of  joining  in  a  deed  of  assumption,  which  assumption  was 
made  in  virtue  of  the  provisions  of  the  trust-deed,  and  on  tne  narrar 
tive,  that  doubts  had  been  entertained  as  to  the  power  of  a  sole 
trustee  to  execute  a  vaUd  assumption  in  terms  of  the  deed.  The 
Court  held,  that  there  was  no  ground  for  subjecting  the  non-act- 
ing trustee  in  liability.  In  this  case  the  learned  judges  seem  to  have 
given  more  than  the  ordinary  weight  to  the  declaration  of  immunity 
m  the  settlement.  Again,  if  the  interference  of  the  trustee  is  clearly 
referrible  to  other  causes,  not  importing  acceptance,  as  in  the  case  of 
Mitchell  (18  D.  284V  where  the  pursuer  had  acted  as  clerk  to  the 
trust,  but  had  disclaimed  the  character  of  trustee,  liability  will  not 
be  presumed.  And  it  is  not  to  be  inferred  that  a  disponee  has  ac- 
cepted the  trust  by  reason  of  his  having  sent  the  trust-deed  to  the 
record  for  preservation.  A  trustee  is  certainly  entitled  to  the  interim 
custody  of  any  testamentary  conveyance  in  his  favour ;  inasmuch  as 
it  is  considered  to  have  been  constructively  delivered  to  him.  And 
though  he  may  not  retain  the  deed  after  having  resolved  to  disclaim 
the  trusteeship,  he  is  of  necessity  entitled  to  a  reasonable  time  for 
deliberation,  and  for  obtaining  the  advice  of  counsel  as  to  whether 
he  ought  to  accept ;  and,  in  the  meantime,  there  can  be  no  impro- 
priety in  recording  the  settlement  for  preservation. 

It  will  be  apparent,  from  the  tenor  of  the  decisions  in  relation  to 
constructive  acceptance,  that  a  trustee  has  nothing  to  gain  by  omit- 
ting to  declare  nis  acceptance.  On  the  contrary,  the  Court  are 
always  disposed  to  favour  an  honest  trustee,  who  accepts  the  respon- 
sibilities ot  his  office  unreservedly,  if  he  has  come  forward  for  the 
protection  of  the  estate ;  while  any  attempt  at  interference  by  a 
trustee,  under  colour  of  giving  advice  or  of  intromitting  in  another 
capacity,  is  almost  certain  to  involve  the  individual  in  the  liabilities 
wnich  he  is  so  anxious  to  avoid.  A  trustee,  with  whom  other 
parties  are  associated  in  the  trust,  places  himself  at  a  double  disad- 
vantage by  neglecting  to  declare  his  acceptance  in  a  regular  manner ; 
being  liable,  on  the  one  hand,  to  be  excluded  by  his  co-trustees  from 
a  voice  in  their  deliberations ;  and,  on  the  other,  to  be  called  to  ac- 
count for  acts  of  mismanagement,  to  which  he  may  be  presumed  to 
have  assented,  notwithstanding  his  enforced  abstinence  from  any 
active  participation  in  the  mischief.  We  must  not  omit  to  notice 
that  trustees  who  intromit  with  the  moveable  property  of  the  de- 
funct, without  confirming  as  executors,  or  recoraing  probate  within 
a  year  and  day,  are  in  danger  of  subjecting  themselves  to  the 

[)enalties  of  vitious  intromission,  and  thus  incurring  universal  liabi- 
ity  for  the  truster's  debts, — not,  however,  on  the  ground  of  ft'aud,  but 
simply  in  consequence  of  '^  possession  being  taken  contrary  to  the 
due  order  of  law "  (Forbes  v,  Forbes,  2  S.  395).  And  trustees 
who  assume  the  character  of  tutors  and  curators  without  having  the 
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inyentories  of  the  minor's  estate  judicially  authenticated,  are  bound, 
notwithstanding  the  existence  of  a  protecting  clause,  to  account 
under  the  liabiSties  of  the  Act  1672,  c.  2  (Moliison,  mpra). 

If  executors-nominate,  under  a  settlement,  choose  to  disclaim  the 
trust,  and  allow  another  party  to  confirm  as  executor,  the  executor- 
dative  is  said  to  become  a  trustee  for  all  concerned  in  the  succession 
(Bell,  Com.,  633  ;  Kirkpatrick  t?.  Innes,  4  W.  and  S.  55,  per 
Lord  Wynford),  By  this  expression  we  are  not,  however,  to  under- 
stand that  the  executor  has  thereby  assumed  the  character  of  a  trustee 
for  the  execution  of  the  purposes  of  the  settlement.  He  holds  the 
position,  as  described  by  Mr  Lewin  (p.  240),  of  a  trustee,  '^  in  no 
other  sense  than  as  holding  the  surplus  assets  after  the  ordinary  ad- 
ministration, with  notice  of  a  trust.''  Any  duty  devolving  upon  him 
in  relation  to  the  succession  will,  therefore,  be  discharged  by  rais- 
ing a  multiplepoinding,  and  consigning  the  balance  in  process  (see 
Forbes  t?.  Campbell,  7  D.  1068).  If  there  are  trust-purposes  re- 
maining to  be  carried  out,  the  beneficiaries  may  apply  for  the  appoint- 
ment of  a  judicial  factor,  who  will  take  the  fund  for  distrioution. 
Again,  if  trustees  have  neglected,  to  record  the  conveyance  of  lands 
in  their  favour,  or  an  instrument  of  possession  following  upon  it,  and 
the  heir-at-law  makes  up  a  title  by  service,  such  heir  is  merely  a 
trustee  for  the  purpose  of  disponing  to  the  trustees  under  the  settle- 
ment, and  vfm  not  incur  liability,  as  representing  the  truster 
(Aytoun,  M.  9732). 

If  a  person  becomes  a  trustee  by  mistake^  as  by  being  infeft  with- 
out bis  consent,  it  has  been  held  that  he  is  bound  to  grant  a  con- 
veyance to  the  party  in  right  of  the  fee ;  but  he  will  not  thereby 
incur  liability  as  an  accepting  trustee  (Dallas,  M.  16191).  Nor 
will  an  heir-at-law,  who  has  entered  by  service,  not  knowing  that 
his  rights  are  excluded  by  deed,  be  held  to  have  incurred  a  passive 
title,  though  he  will  be  bound  to  account  for  his  intromissions  (Mer- 
cer, M.  9786),  and  to  grant  a  conveyance  of  the  estate  to  his  an- 
cestor's disponees  (Fraser,  Hume,  885).  Where  an  estate  was 
conveyed  to  a  purchaser  by  assigning  an  unexecuted  precept,  and 
the  friends  of  the  purchaser,  with  the  view  of  protecting  the  estate 
against  the  risk  of  forfeiture,  caused  the  vendor  to  be  infeft  without 
the  knowledge  of  either  of  the  parties,  it  was  found  that  the  rights 
of  third  parties  were  not  prejudiced  by  the  arranr;ement ;  and  the 
vendor  having,  as  trustee  ipr  all  concerned,  granted  a  conveyance  in 
implement  of  an  assignation  by  the  purchaser  to  the  precept  (sup- 
posed to  be  still  open) — an  infeftment  upon  the  trustee's  conveyance 
was  sustained  as  constituting  a  preference,  although  the  first  pur- 
chaser had  been  made  bankrupt  m  the  interval  between  the  date  of 
his  ineffectual  assignation  and  the  infeftment  (Beaton  r.  Mackenzie, 
M.  1150). 

When  a  tmstee  has  accepted  the  office,  he  must  bear  in  mind,  as 
Mr  Lewin  observes  (p.  243),  that  he  is  not  to  sleep  upon  it,  but  is 
required  to  take  an  active  part  in  the  execution  of  the  trust.     The 
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distinction,  if  there  be  any,  between  acting  and  non-acting  trustees 
is  a  very  slender  one ;  and  trustees  who  rely  too  confidently  upon 
the  customary  exemption  from  liability  for  omissions^  rarely  find  in 
it  an  adequate  protection  against  the  consequences  of  a  neglect  of 
duty.     Whatever  a  non-acting  trustee  may  have  authoris^  to  be 
done,  through  the  intervention  of  the  acting  trustee,  he  is  responsible 
for  the  due  execution  of  his  mandate,  as  much  as  if  he  had  been  the 
agent  himself;  as,  for  example,  if  he  give  authority  to  his  co-trustee 
to  realise  the  trust-property,  or  deliver  a  receipt  as  a  warrant  to  • 
uplift  funds,  and  the  proceeds  are  afterwards  misapplied  (Blain, 
14  S.  361 ;  Seton,  4  D.  310).    When  a  trustee  has  been  assumed 
into  the  management  of  a  subsisting  trust,  he  ought  at  once  to  in- 
quire into  the  position  and  circumstances  of  the  property,  and  have 
the  accounts  audited  and  settled  as  at  the  date  of  nis  assumption. 
Where  accounts  were  not  so  settled,  the  assumed  trustees  were 
found,  in  an  action  raised  by  the  representatives  of  one  of  the  bene- 
ficiaries, to  be  liable  to  give  an  account  of  the  intromissions  of  their 
predecessors,  in  so  far  as  not  audited,  as  well  as  of  their  own  intro- 
missions with  that  part  of  the  estate  conveyed  to  them ;  and  the 
Court  reserved  the  question  as  to  the  liabllitt/  of  the  assumed  trustees 
for  any   deficiency  arising  out  of  the  intromissions  in   ouestioii 
(Somerville's  Trustees  v,  Wemess,  17  D.  151).  M*L. 
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The  question,  What  is  the  remedy  of  a  shareholder  who  has  been 
entrapped  into  becoming  a  member  of  an  insolvent  company  ?  has 
now  tor  the  first  time  been  removed  from  the  courts  of  subordinate 
jurisdiction  to  the  Court  of  Appeal  in  Chancery.  The  question  is 
comparatively  new  to  the  law,  and  is  of  the  more  importance,  con- 
sidering the  vast  magnitude  of  the  interests  by  whicn  it  has  been 
called  mto  existence.  The  principle  of  association  is  one  of  the 
great  features  of  modem  enterprise.     Recently,  the  legislature  has 

fiven  special  facilities  for  its  employment.  The  reports  of  the 
irectors  are  the  only  recognised  mode  of  communicating,  as  to  the 
afiairs  of  the  concern,  with  the  shareholders  and  the  public  at 
large ;  and,  therefore,  it  is  time  that  the  law  should  be  able  to  de- 
fine the  precise  limit  within  which  too  flattering  pictures  may  be 
published  of  the  position  of  a  company,  by  persons  interested  in  its 
prosperity,  be  they  fraudulent  or  simply  imprudent.  The  determi- 
nation of  matters  of  such  novelty  and  difficulty  is  an  example  of 
how  the  decisions  of  our  courts  of  justice  are  an  enlightened  adap- 
tation of  ancient  principle  to  modern  convenience — "  promulgating 
that  as  law  which  the  judges  of  remoter  times  would  have  pro- 
nounced to  be,  could  similar  questions  have  come  before  them  under 
similar  circumstances  and  in  a  similar  state  of  society."     When  new 
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exi^ncdes  arise,  it  is  natural  to  find  a  great  conflict  in  the  cases  in 
which  they  are  for  the  first  time  presented ;  and  so  it  has  happened 
with  this  question.  Even  in  the  case  to  which  we  refer — In  Re 
The  Royal  British  Bank  ex  parte  Nicol,  7  W.  R.  217 — the  judges 
of  the  Court  of  Appeal  differ  on  the  main  point;  but  with  the  li^ht 
which  is  to  be  gatnered  firom  their  opinions,  it  may  not  be  unin- 
teresting again  to  pass  the  authorities  m  review. 

The  ordinary  plea  of  a  shareholder  seeking  to  be  removed  from 
the  list  of  contributories,  is  that  he  was  induced  to  join  the  company 
by  fraud.  The  fraud  may  be  that  of  the  seller  and  transferor  of 
the  shares,  of  a  third  party,  of  an  individual  director,  of  the  directors 
as  a  body,  or  of  the  company  itself. 

Now,  in  considering  these  various  situations,  it  is  necessary  to 
bear  in  mind  the  cardinal  conditions  requisite  to  make  fraud  an 
available  defence.  The  fraud  recognised  oy  law  is  the  practice  by 
one  of  the  parties  of  such  artifices  as  make  it  evident  that,  without 
these  artifices,  the  other  party  never  would  have  gone  into  the  trans- 
action. By  artifice,  we  mean,  in  the  language  of  the  civil  law, 
^^omnem  calliditatem,  fellaciam,  machinationeni,  ad  circumvenien- 
dnm,  fallendum,  decipiendum  alteram  adhibitum"  (L.  i.  sec.  2, 
Dig.  de  dole  malo).     To  make  a  lie  a  cause  of  nullity — 

1.  It  must  be  material,  ue,y  that  the  misrepresentation  is  not  of  a 
kind  by  which  one  careful  for  his  own  interests  would  have  been 
taken  m  ;  vigilantibus  non  dormientibus  leges  subveniunt. 

2.  It  must  be  the  determining  or  inducing  cause  of  the  contract, 
or,  as  it  is  expressed, — ^^  dolus  dans  locum  contractui." 

3.  It  must  be  committed  by  one  of  the  parties  to  the  contract. 

4.  The  falsehood  must  be  false  within  tne  knowledge  of  the  user ; 
and 

5.  If  the  fraud  was  by  concealment,  a  party,  to  be  guilty  thereof, 
must  lie  under  a  duty  of  disclosure. 

When  these  requisites  concm*,  there  has  not  been  that  valid  con- 
sent which  is  of  the  essence  of  the  agreement,  and  the  contract  pro- 
ceeding on  the  faith  of  the  representation  becomes  no  contract 
at  all. 

It  will  be  seen  at  a  glance  that  the  case  which  Lord  Kinloch  de- 
cided ^nglis  V,  Western  Bank,  3  J.  J.  p.  56),  and  a  great  many 
of  the  English  cases,  did  not  satisfy  all  these  conditions.  A  trans- 
ference  hj  an  innocent  transferor  to  an  innocent  transferee  cannot 
be  set  aside  on  the  ground  that  the  reports  of  the  directors  were 
fake.  Nor  would  it  matter  were  the  purchase  made  firom  an  indi- 
vidual director,  or  fix>m  the  manager  of^the  company,  and  proceeded 
on  his  misrepresentations.  The  purchaser  has  a  personal  action 
against  the  seller  for  the  deceit,  or  against  the  directors  for  mislead- 
ing him  into  making  the  purchase  m)m  another  (Scott  v.  Dixon)  ; 
but  directors  indivioually,  or  a  manager,  have  no  authority  from  the 
company  to  commit  a  fraud ;  and  when  they  go  beyond  the  sphere 
«>f  their  authority,  their  acts  do  not  bind  their  constituents.     This 
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was  Bernard's  case  (1852,  5  De  G.  and  Sma.  283),  where  the  share- 
holder pleaded  that  he  had  been  induced  to  make  the  purchase  by 
the  fraudulent  representations  of  the  manager,  who  wrote  to  him,  that 
the  company  was  in  so  prosperous  a  state  that  it  was  paying  divi- 
dends to  the  shareholders.  But  the  reply  was,  that  although  it  may 
be  that  the  manager  is  personally  liable,  this  is  no  answer  to  the 
shareholders  at  large ;  and  so  the  Court  found.  So  in  Holt's  case 
(3  De  6.  and  Sma.)  the  party  became  a  shareholder  on  the  represen- 
tation of  one  of  the  directors,  that  the  undertaking  was  in  a  flourish- 
ing condition,  whereas  it  was  on  the  verge  of  insolvency.  This,  it 
was  said,  was  not  the  act  of  the  company ;  it  was  the  act  of  an  indi- 
vidual. He  could  not,  therefore,  be  taken  off  the  list  of  contribu- 
tories ;  his  proper  remedy  was  against  the  man  who  had  deceived 
him. 

The  only  case,  therefore,  which  is  necessary  to  consider  is,  when 
the  transaction  is  with  the  directors  or  the  company  in  their  corpo- 
rate character.  The  fraud  contained  in  their  exports  mav  then  be 
said  to  be  the  fraud  of  one  of  the  contracting  parties,  in  a  proper 
sense  of  the  term.  Here  an  obvious  distinction  appears  between  an 
ordinary  partnership  and  a  public  company.  In  the  former  case, 
each  memoer  of  the  firm  has  a  universal  mandate  to  bind  the  rest ; 
any  contract  he  may  make  tainted  with  fraud  is  void  against  his  co- 

Eartnei's  as  much  as  himself.  At  the  same  time,  his  mandate  may 
e  limited  by  express  agreement ;  as  if  A,  a  member  of  the  firm  A  fi 
and  C,  were  deprived  of  power  to  accept  bills,  a  person  taking  his 
bill  in  the  knowledge  of  that  circumstance  woutd  have  no  cJaim 
against  the  company.  And  so  with  joint-stock  companies,  there  is 
an  implied  limitation  of  the  powers  of  the  paitners.  Their  rights 
are  delegated  to  the  directors,  who  are  entrusted  with  the  manage- 
ment of  the  concern;  consequently,  no  act  of  any  private  share- 
holder will  bind  the  rest.  But  whenever  the  company,  through  its 
directors,  induce  persons  to  buy  their  shares,  by  issuing  reports  and 
declaring  di^ddends  giving  a  false  view  of  the  concern,  the  pur- 
chaser is  entitled  to  be  free  of  his  bargain.  He  then  becomes  a 
partner  in  a  company  difierent  from  that  which  he  intended.  He 
joins  an  undertaking  represented  to  be  prosperous,  and  in  reality 
insolvent.  Thus  in  Blakemore's  case,  3  Drew  409,  a  person  applied 
for  shares  in  an  association  which,  according  to  the  prospectus,  was 
the  ^'  Amazon  Life  Assurance  and  Loan  Company,  and  Sick  Benefit 
Society."  In  the  interim,  the  promoters  dropt  the  sick  benefit  busi- 
ness, and  returned  him  shares  in  what  purported  to  be  "  The  Ama- 
zon Life  Assurance  and  Loan  Company.  He  paid  the  deposits 
and  received  the  certificates  with  the  same  name ;  but  beyona  this 
he  had  no  notice  of  the  change  in  the  objects  of  the  undertaking. 
The  Court  held  that  he  was  not  liable  in  calls,  because  he  applied 
for  shares  in  a  sick  benefit  society ;  and  what  was  lent  to  him,  was 
something  totally  difierent ;  and  the  mere  change  in  the  name  was 
not  notice  of  the  change  in  the  nature  of  the  company.    But,  on  the 
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Other  hand^  where  the  misrepresentation  was  contained  in  the  pros- 
pectus issued  by  a  provisional  committee,  the  Court  distinguished 
the  case  of  an  inchoate  undertaking  from  a  going  company ;  the 
subscribers  were  all  in  the  same  situation,  equally  innocent,  and 
though  perhaps  entitled  to  recover  damages  from  the  authors  of  the 
prospectos,  the  claim  put  forward  to  be  relieved  of  their  connection 
with  the  company  was  not  sustained  (Parbur/s  case  (1849),  3  De 
G.  and  Sma.  48).  This  is  a  quite  different  case  from  a  company 
actually  in  operation  for  carrying  on  a  particular  project,  in  which 
the  directors,  knowing  the  project  is  at  an  end,  and  with  a  view  of  re- 
leasing themselves  of  their  liabilities,  entrap  the  public  into  joining 
their  abortive  scheme.  This  was  Bell's  case  (1856,  22  Beav.  48). 
Here  the  company  had  really  suspended  business,  and  they  issued 
circulars  offering  great  inducements  to  the  pubUc  to  become  share- 
holders, and  sent  out  canvassers  to  secure  subscribers.  The  M. 
R.  decreed  that  one  who  purchased  shares  under  these  circum- 
stances ought  not  to  be  placed  on  the  list  of  contributories ; — the 
fraud  committed,  he  said,  was  a  fraud  of  the  whole  company,  con- 
cocted with  the  view  of  diminishing  the  burthen  of  their  own 
liabilities :  ^^  his  contract  was  to  take  shares  in  a  solvent  and  flourish- 
ing company,  and  not  be  made  responsible  for  a  different  and  in- 
solvent one." 

But  the  cases  which  occur  rarely  disclose  a  conspiracy  on  the 
part  of  a  corporation  such  as  occurred  in  the  above  case.    The  fraud 
IS  generally  that  of  the  directors  simply, — resulting  unhappily  not 
only  in  loss  to  the  party  directly  concerned,  but  the  whole  body  of 
the  shareholders.     They  concoct  reports  to  enhance  the  quotation 
prices  of  their  stock,  or  to  keep  the  company  alive  after  it  is  really 
defunct.     Clearly  frauds  of  this  description  are  beyond  the  scope  of 
the  directors'  autnority.     They  have  no  mandate  to  commit  fraud ; 
but  the  question  remains,  whether,  when  they  do  so  in  the  course 
of  their  ordinary  administration,  the  remedy  lies  solely  against  them 
as  the  authors  of  the  mischief,  or  the  par^  injured  has,  m  addition, 
recourse  on  the  company  for  whose  benoof  the  fraud  was  committed  ? 
This  point  was  first  raised  in  its  purity  before  Vice-Chancellor 
Kindersley.     In  Re  The  Royal  British  Bank  ex  parte  Brockwell, 
Aug.  5,  1857,  7  W.  R.  858,  where  the  gentleman  in  question  was 
induced  to  buy  three  of  certain  new  shares  issued  to  the  public  by 
the  notorious  Royal  British  Bank;  and  in  doing  so  was  mainly 
influenced  by  the  high  dividends,  and  the  flourishing  accounts  of 
the  undertaking  contained  in  the  reports  of  the  directors.     "  It  was 
clear  from  all  the  cases,*'  said  the  Vice-Chancellor,  "  that  if  a  com- 
pany made  representations  which  were  false,  the  person  induced  to 
take  shares  had  a  right  to  say  that  he  was  not  bound.     When  a 
company  from  its  very  nature  could  only  act  by  its  directors,  it  was 
their  duty  to  make  true  reports,  which,  when  adopted  and  acted 
on,  became  the  reports  of  the  body,  and  were  not  necessary  to  be 
published  to  the  company  specifically And  if  a  company 
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made  false  repi*esentations,  and  persons  took  shares,  these  persons 
on  discovering  the  falsehood  had  a  right  to  repudiate  the  contract ; 
if  it  were  to  be  decided  otherwise,  such  decision  would  be  contrary 
to  natural  justice,  to  common  sense,  and  common  honesty  between 
man  and  man."  This  decision  was  acauiesced  in ;  and  the  same 
sound  and  equitable  doctrines  having  oeen  again  applied  by  the 
same  judge  to  a  similar  state  of  facts,  the  case  was  carried  to  the 
Court  of  Appeal.  It  is  In  Re  The  Royal  British  Bank  ex  parte 
Nicol,  22d  Jan.  1859,  7.  W.  R.  2 1 7.  Nicol  was  allottee  of  twenty  new 
shares  in  the  bank.  The  case  was  decided  on  the  matter  of  transfer, 
of  no  moment  here ;  but  one  of  the  questions  argued  and  determined 
was,  assuming  that  Nicol  was  induced  by  fraud  to  become  a  share- 
holder, were  the  directors  agents  of  the  company  for  the  pbrpose  of 
making  the  fraudulent  representations  on  which  he  relied ;  and 
Iherefore  was  the  directors'  fraud  a  ground  for  his  being  relieved  as 
a  contributory  ? 

On  this  question  the  Lord  Chancellor,  after  referring  to  the 
cases,  observed : — 

'*  But  I  am  compelled  to  take  a  different  iriew  of  the  relation  which  exists 
between  the  directors  of  a  company  and  the  shareholders.  The  difference  be* 
tween  joint-stock  companies  and  an  ordinary  partnership  is  clearly  pointed 
out  by  Lord  Campbell,  in  the  case  of  Burnes  v.  Pennell,  and  also  by  Lord 
Wensleydale,  in  Ernest  v.  Nicolls,  6  W.  R.  24.  The  law  of  ordinary  partner- 
ship, so  far  as  relates  to  the  power  of  one  partner  to  bind  another,  is,  as  Lord 
Wensleydale  says,  a  branch  of  the  law  of  principal  and  agent ;  but  to  apply 
that  law  and  carry  it  throughout  as  regards  the  relation  between  the  directors 
and  shareholders  of  a  company,  would  lead  to  innumerable  difliculties.  To 
illustrate  my  meaning,  I  will  take  the  present  case  of  a  banking  company 
incorporated  under  the  proviaons  of  the  Act  7  and  8  Vict.,  c.  113.  The  deed 
of  partnership  is  required  to  contain,  amongst  other  provisions,  one  for  the 
management  of  the  afiairs  of  the  company  by  directors.  In  other  words,  the 
powers  and  authorities  to  be  exercised  by  the  governing  body  are  to  be  limited 
and  defined  by  the  deed  ;  and  it  is  further  required  by  the  Act,  that  the  deed 
shall  contain  a  provision  for  the  yearly  communication  of  the  auditors'  report 
and  balance-sheet,  and  the  profit  and  loss  account,  to  every  shareholder ;  the 
object  of  this  being  that  each  shareholder  may  be  made  acquainted  with  the 
state  of  the  bank.  Every  person,  therefore,  dealing  with  the  directors,  or  act- 
ing upon  any  statements  they  may  publish,  has  notice  by  the  Act  of  Parlia- 
ment that  they  possess  only  a  restricted  authority,  the  extent  of  which  by 
proper  inquiry  may  be  ascertained.  He  would  know,  with  respect  to  the 
reports  of  the  directors  and  the  balance-sheets,  that  they  were  only  for  the 
information  of  the  shareholders ;  and  that  if  the  directors  published  them  to  the 
world,  they  are  doing  an  act  which  cannot  be  an  exercise  of  the  powei-8  con- 
ferred on  them,  but  that  they  are  therebv  exceeding  the  limits  of  their  duty. 
Supposing,  after  having  deceived  the  shareholders  with  fiilse  reports,  the 
directors  thought  proper,  either  for  the  more  speedy  communication  of  them 
to  shareholders  at  a  distance  or  for  the  purpose  of  attracting  public  attention 
to  the  flourishing  state  of  the  affairs  of  the  company,  to  circmate  those  state- 
ments by  means  of  the  newspapers  through  the  country — is  it  to  be  said  that 
each  and  every  person  who  is  to  be  attracted  by  the  publication,  and  tempted 
by  it  to  become  a  shareholder,  may  afterwards  charge  the  company  with 
deceit  practised  upon  him  individuuly,  and  repudiate  his  liability  on  that 
ground  alone?  If  the  proposition  can  be  maintamed  to  this  extent,  can  you 
stop  short  of  holding  that  the  directors  are  in  all  respects,  and  to  all  intents 
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and  purposes,  the  company ;  and  that  whether  they  act  honestly  or  frauda- 
lently,  within  the  limits  of  their  duty  or  beyond  it,  It  is  the  company  acting 
throughout  ?  Can  a  person,  then,  who  has  trusted  to  the  repoHs,  and  has 
bought  shares  in  reliance  upon  their  truth,  maintain  an  action  for  damages 
for  any  loss  he  may  sustain  by  his  contract  against  the  company ;  or  if 
an  innocent  shareholder  has  ordered  shares  to  be  sold  by  his  broker,  and 
which  person  was  influenced  by  the  false  reports  of  the  directors  to  become 
a  parciiaser,  can  he  rescind  tne  contract  on  the  ground  of  the  false  repre- 
sentation? The  Master  of  the  Bolls  answers,  in  Duranty*s  case,  that  he 
cannot ;  but  if  the  principle  that  the  stateinents  of  the  directors  are  those 
of  the  company  is  to  govern  this,  then  each  member  of  the  company  is  party 
to  the  false  representation,  and  a  contract  induced  by  it  cannot  be  main- 
tained. If  this  is  the  law,  it  is  in  vain  that  the  shareholders  should  try  to 
bind  the  hands  of  the  directors  by  carefully  specifying  the  powers  to  be  exer- 
dsed  in  the  direction  of  the  company.  The  moment  they  invest  them  with 
the  managing  authority,  they  are  at  the  mercv  of  every  act  which  the  directors 
mar  do  in  their  official  character.  I  cannot  help  thinking  that  the  true  principle 
wUl  be  found  to  be  that  in  all  cases,  except  such  extreme  cases  as  Beirs  case, 
where  the  whole  company  was  considered  to  have  been  party  to  the  fraud,  if 
the  directors,  in  the  course  of  the  performance  of  their  office,  make  any  false 
or  fraudulent  representations  to  the  shareholders,  and  afterwards  think  proper 
to  g:iTe  them  unauthorised  drculation  beyond  the  limits  of  the  company,  that 
a  stranger  who  may  choose  to  act  upon  them,  and  suffers  loss  in  consequence, 
must  either  submit  or  bear  what  his  own  voluntary  acquiescence  in  representa- 
tions which  are  not  addressed  to  him  has  brought  upon  him ;  or  if  he  has  any 
remedy  at  all,  it  must  be  against  those  who,  seeking  to  deceive  the  public 
generuly,  hare  entitled  him  to  make  a  case  against  them  out  of  his  own  indi- 
vidual deception  as  one  of  the  public.*' 

We  cannot  help  thinking  that  some  of  the  doctrines  here  stated 
will  fail  to  command  universal  assent.    They  are  contrary  to  Gallo- 
way r.  Grant,  20th  June  1857,  19  D.  865,  and  20  D.  230,  where 
a  principal  was  made  responsible  for  the  forgery  of  a  clerk  intrusted 
with  genuine  receipts  for  the  collection  of  money.     It  seems  an  ex- 
traordinary privilege  which  would  entitle  a  company  to  say,  "  The 
directors  are  our  agents  to  bind  you  a  shareholder,  but  they  are 
not  our  agents  to  bind  us."     And  it  is  to  be  borne  in  mind,  that 
every  question  of  contribution  is  not  a  question  between  the  credi- 
tors of  the  company  and  the  contributory ;  but  a  question  among 
the  shareholders,  inter  se^  as  to  the  extent  of  the  area  over  which  the 
burdens  ought  to  fall.     Now  the  shareholders  gain  the  benefit  of 
the  rise  of  their  stock  in  the  market  by  reason  or  the  fictitious  state- 
ments published  by  the  directors ;  meantime  they  reap  the  larger 
dividend,  and  may  sell  at  an  enhanced  value,     x  et  Lord  Chelms- 
ford maintains,  that  with  all  these  advantages  accruing  to  the  com- 
pany firom  the  course  of  management  pursued  by  their  own  authorised 
agents,  they  shall  not  be  responsible  for  the  means  by  which  it  has 
been  obtained ;  and  the  party  is   without  remedy  who  purchases 
from  the  company  on  the  faith  of  the  company's  statements  as  ex- 
pressed by  their  own  officers,  the  only  possible  organ  of  communica- 
tion with  the  public.     A  much  sounder  view  of  the  doctrine  as  to 
the  agency  of  the  officers  of  a  public  company  will  be  found  in 
Ranger  r.  Great  Western  Railway  Company,  5  CI.  and  Fin.  72  : — 
VOL.  ni. — no.  xxvn.  march  1860.  t 
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^^  Strictly  speaking,  a  corporation  cannot  itself  be  guilty  of  fraud. 
But  where  a  corporation  is  tbrmed  for  the  purpose  of  carrying  on  a 
trading  or  other  speculation  for  profits,  such  as  forming  a  railway, 
these  ODJects  can  only  be  accomplished  through  the  agency  of  in- 
dividuals ;  and  there  can  be  no  doubt,  if  the  agents  employed  con- 
duct themselves  fraudulently,  so  that,  if  they  nad  been  acting  for 
private  employers,  the  persons  for  whom  they  were  acting  would 
have  been  affected  by  tneir  fraud,  the  same  principle  must  prevail 
where  the  principal  under  whom  the  agent  acts  is  a  corporation." 

As  to  the  misrepresenting  medium,  it  is  now  of  no  use  to  say  that 
the  reports  of  public  companies  are  only  intended  for  those  to  whom 
they  are  addi^ssed,  and  any  person  acting  in  reliance  on  their 
truth  does  so  at  his  peril.  It  is  well  known  that  they  invariably 
find  their  way  to  the  public,  and  they  are  prepared  specially  with  a 
view  of  affecting  the  share-market  A  corporation  is  perfectly  en- 
titled to  divide  annually  as  much  out  of  capital  as  it  likes,  and  so  in 
course  of  time  eat  itself  up ;  but  if  the  directors  do  so,  knowing  the 
meaning  which  we  attach  to  the  word  dividend,  they  are  bound  to  say 
where  the  money  comes  from ;  at  all  events,  they  are  not  entitled 
to  say  that  the  dividends  paid  out  of  capital  have  been  fairly  earned, 
and  are  paid  out  of  profits.  The  sound  policy  of  this  principle  is 
too  apparent  to  reauire  remark ;  and  therefore  we  hope  the  courts 
will  adhere  to  the  views  already  laid  down  in  the  National  Exchange 
Company  v.  Drew,  2  Macq.  103,  and  adopted  by  Lord  Kinloch  in 
Inglis*  case — that  in  the  matter  of  reports,  the  company  cannot  be 
separated  from  the  directors.  ^^  A  report,  in  my  opinion  (said  Lord 
Cranworth),  from  the  nature  of  things,  and  fix>m  the  exigencies  of 
society,  must  be  taken,  as  between  the  company  and  thira  persons, 
to  be  a  representation  by  the  company.  The  company,  as  an  ab- 
stract thing,  can  represent  or  do  nothing.  It  can  only  act  by  its 
managers.  When,  therefore,  the  directors,  in  the  discharge  of  their 
duty,  fraudulently^  for  the  purpose  of  misleading  others  as  to  the 
state  of  the  concerns  of  the  company,  represent  the  company  to  be 
in  a  different  state  from  that  in  which  tney  knoxo  it  to  be,  and  the 
persons  to  whom  the  representation  is  addressed  act  upon  it,  in  the 
oelief  that  it  is  true,  I  cannot  think  that  society  can  go  on  without 
treating  that  as  a  misrepresentation  by  the  company.  Otherwise, 
companies  of  this  sort  would  be  in  this  extraordinary  predicament, 
that  they  might  employ,  nay,  must  employ  agents  to  carry  on  their 
concerns,  and  that  these  agents  may  make  representations,  be  they 
ever  so  false,  and  ever  so  fraudulent ;  and  yet,  nevertheless,  that  the 
company  might  and  must  benefit  by  these  misrepresentations,  with- 
out oeing  at  all  liable  to  be  told,  Tnat  is  your  fraud." 

Keeping  these  considerations  in  view,  the  reader  will  appreciate 

the  soundness  of  the  doctrine  laid  down  by  Lord  Justice  Turner  in 

Nicol's  case.     We  cite  the  following  passage  from  his  judgment,  as 

the  correct  statement  of  the  law  on  the  subject : — 

'<  There  are  two  questions  in  this  case :  the  first,  whether  the  respondent,  Mr 
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Nico],  was  bound  by  his  Durcbase  of  the  shares  in  the  bank  ;  and  secondly, 
whether,  if  he  was  bound  by  his  purchase  of  the  shares,  he  was  discharged  bv 
the  sale  of  them.  The  decision  of  either  of  these  points  in  favour  of  the  respond- 
ent would  dispose  of  the  case,  but  both  questions  were  fully  argued  at  the 
bar,  and  are  of  so  much  general  importance  that  I  think  it  better  to  state  my 
opinion  upon  both  questions  : — As  to  the  first  question,  the  respondent's  argu- 
ment that  he  was  not  bound  by  his  purchase  of  these  shares  rested  on  this 
ground,  that  he  was  induced  to  purchase  them  by  &lse  and  fraudulent  repre- 
sentations affecting  their  value  made  to  him  by  or  on  the  part  of  the  directors, 
who,  it  was  said,  were  the  agents  of  the  shareholders  for  the  issuing  of  these 
shares,  and  it  was  innsted,  therefore,  that  the  shareholders  must  take  the  con- 
sequences of  these  misrepresentations.  On  the  other  hand,  it  was  contended 
on  the  part  of  the  official  manager,  that  the  shareholders  of  the  company  can- 
not be  affected  by  any  false  or  fraudulent  misrepresentation  of  its  directors. 
The  shareholders,  it  was  said,  gave  no  authority  to  the  directors  to  make  false 
or  fraudulent  representations.  They  are  themselves  the  victims  of  the  fraud  of 
the  directors.  This  argument  on  the  part  of  the  appellant  seems  to  me  to  be 
based  on  a  false  view  of  the  question.  Directors  of  a  company  are  not,  it  must 
be  admitted,  directly  authorised  by  the  shareholders  to  make  false  or  fraudulent 
representations,  but  they  are  authorised  by  the  shareholders  to  manage  their 
a&irs  ;  and  the  true  question  is,  not  that  which  the  argument  on  the  part  of 
the  respondent  has  assumed,  but  the  more  limited  question,  whether,  if  the 
directors  of  the  company,  in  the  course  of  managing  its  afiairs,  make  false  and 
fraudulent  representations  whereby  persons  are  injured,  the  shareholders  in  the 
company  are  or  are  not  responsible  for  the  injury.  In  this  particular  case,  the 
case  of  contribution,  the  question  may  be  stated  in  more  narrow  terms,  viz., 
whether  the  shareholders  of  the  company  can  maintain  a  claim  for  contribution 
against  persons  who  had  been  drawn  in  by  the  false  and  fraudulent  represen- 
tations of  their  directors.  Looking  at  this  question  upon  the  general  principle, 
there  can,  I  think,  be  little,  if  any,  doubt.  It  cannot  be  denied  that  persons 
must  be  responsible  for,  and  can  take  no  benefit  under  false  and  fraudulent 
representations  made  by  themselves.  Are  they,  then,  to  be  responsible  for,  and 
take  benefit  under  the  same  false  and  fraudulent  representations,  if  made  by 
those  to  whom  they  have  intrusted  the  conduct  and  management  of  their 
affiurs  1  On  general  principle,  I  think  they  must  be  equally  responsible  in  the 
one  case  as  in  the  other.  The  law  of  this  country  does  not,  as  1  conceive,  give 
any  countenance  to  the  doctrine  contended  for  by  the  appellant.  That  doctrine 
is  met,  as  it  seems  to  me,  by  the  rule  qui  facit  per  aliumfacU  per  se.  It  is  at 
variance  with  what  was  said  in  the  House  of  Lords  in  the  case  of  Ranger  v. 
The  Great  Western  Railway  Company  ;  and  it  is,  besides,  well  settled  in  equity, 
and  I  take  it  in  law  idso,  that  even  an  innocent  party  cannot  derive  benefit  from 
the  fraud  of  others.  1  am  not  disposed,  therefore,  to  withhold  my  assent  from 
the  limited  proposition  that,  generally  speaking,  shareholders  of  a  company  are 
responsible  for,  and  are  not  entitled  to  derive  benefit  from  false  and  fraudulent 
representations  made  by  their  directors — a  proposition  which  I  consider  to  be 
fully  borne  out  by  what  was  said  in  the  House  of  Lords  in  Burnes  v.  Pennell, 
and  in  the  National  Exchange  Company  v.  Drew.  I  adopt  this  propontion, 
however,  only  as  a  general  rule,  the  application  or  non-application  of  which  to 
any  particular  case  must  depend  on  the  circumstances  of  that  case." 

This  reduces  the  question  to  a  simple  and  intelligible  principle. 
It  only  remains  to  remark,  that  the  expression,  false  and  fraudulent, 
is  not  necessarily  confined  to  the  expression  of  that  which  one  knows 
to  be  not  true ;  it  is  enough  if  he  does  not  know  it  to  be  true, — or,  in 
other  words,  a  party  comes  within  the  meaning  of  the  expression 
by  reckless  and  unfounded  statements  respecting  a  thing  of  which 
he  has  no_^knowledge  whatever. 
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NOTES  IN  THE  INNER  HOUSE. 

Millers  v.  Miln^s  TVustees. 

Power  of  a  married  womanj  stante  matrinionio,  to  grant  a  personal 
obligation  in  regard  to  her  separate  fundsy  prestable  after  her  death. 

In  this  case  some  very  important  questions  were  raised  as  to  (1.) 
What  are  properly  to  be  considered  testamentary  writings ;  and,  (2.) 
Whether  a  married  woman  can,  with  or  without  her  husband^s  con- 
sent, grant  a  valid  pereonal  obligation  in  regard  to  her  separate 
estate,  prestable  after  her  death. 

The  late  Mrs  Milne  of  Aberdeen,  during  the  lifetime  of  her  hus- 
band)  addressed  to  the  late  Cautain  Alex.  Gordon,  Mastrick,  the 
father  of  the  pursuer,  Mrs  Miller,  the  following  holograph  letter, 
dated  13th  August  1822  : — "My  Dear  Sir, — As  a  mark  of  my  sin- 
cere regard  for  you,  and  a  return  for  many  kind  attentions  shown 
me,  and  one  in  particular  in  the  absence  of  Mr  Milne  while  in 
Edinburgh,  that  upon  presenting  this  letter  after  the  death  of  Mr 
Milne  and  myself,  that  you  shall  be  entitled  to  a  couple  of  hundred 
pounds  at  the  first  term  after  our  death ;  and  if  I  shall  survive  Mr 
Milne,  upon  presenting  this  you  shall  be  entitled  to  demand  four 
hundred  in  place  of  two ;  at  the  same  time  this  is  not  to  interfere 
with  Mr  Milue's  good  intentions  towards  your  family ;  and  may 
every  happiness  attend  them  all,  is  my  sincei'e  wish."  This  letter 
was  enclosed  in  another,  in  which  Mrs  Milne  says,  "  The  few  hun- 
dred pounds  is  a  mark  of  my  sincere  regard  for  yourself,  and  that 
it  shall  be  a  prefei*able  debt  to  every  other.*'  These  letters  were 
delivered  to  Capt.  Gordon.  Provost  Milne  died  in  1841.  Capt. 
Gordon  died  in  August  1850,  having  survived  Provost  Milne,  but 
predeceased  Mrs  Milne,  who  survived  her  husband,  and  died  in 
May  1853,  leaving  considerable  personal  and  heritable  property. 
She  executed  a  trust-disposition  and  settlement  in  1842, 1'evoking 
^^  all  former  settlements." 

Under  these  documents  Mrs  Miller  claimed  the  L.400  therein 
given  to  her  father ;  and  Mrs  Milne's  trustees  having  resisted  the 
claim  on  various  grounds,  the  opinion  of  the  whole  Court  was  ulti- 
mately taken  on  the  questions  raised  between  the  parties.  Their 
Lordships,  with  the  exception  of  the  Lord  President,  and  Lords 
Ivory,  Curriehill,  and  Ardmillan  (the  Lord  Justice-Clerk  gave  no 
opinion),  were  of  opinion  that  the  documents  constituted  a  legacy 
or  donation  mortis  causa  in  favour  of  Captain  Gordon,  which  lapsed 
by  his  predecease.  It  is  somewhat  difficult  to  reconcile  this  view  of 
the  effect  of  the  documents  with  the  law  laid  down  in  the  cases  of 
Nicolson  V,  Ramsay,  16th  Dec.  1806,  M.  voce  Legacy,  No.  2  ; 
Mitchell  V.  Wright,  21st  Nov.  1729,  M.  8082 ;  and  Dn^uid  v. 
Caddell's  Trustees,  29th  June  1831 ;  and  by  Stair  and  Erskine. 
But  it  is  not  necessanr  at  present  to  discuss  the  question  at  length. 
The  minority  of  the  Court  were  of  opinion  that  the  documents  con- 
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stitaied  a  personal  obligation  by  the  granter  due  depreaentij  but  presto 
able  defuiuro.     The  efiect  of  such  an  obligation  granted  by  a  married 
woman,  stante  matrimonioj  with  or  without  her  husband's  consent, 
in  regard  to  her  own  proper  funds,  was  discussed  with  various  results 
in  the  opinions  of  most  of  the  judges.     The  point  was  long  under- 
stood to  be  settled  by  the  case  of  Colquhoun  v.  Lady  Rosebarn's 
Executors,  Feb.  1720,  M.  5973,  in  which,  where  a  woman,  vestita 
mroy  granted  bond  for  5000  merks  to  the  heirs  of  her  daughter's 
marriage,  reserving  her  own  liferent,  the  obligation  was  sustained, 
it  not  being  to  take  effect  during  the  granter^s  life.    But  it  is  now 
obvious,  should  the  question  properly  arise  for  decision,  that  a 
majority  of  the  Court,  as  at  present  constituted,  will  look  upon  it  as 
quite  open.    It  is,  therefore,  necessary  to  consider  it  on  its  own 
merits,  and  i^art  from  the  authority  of  the  case  of  Colquhoun.    But 
even  when  thus  deprived  of  the  support  on  which  it  has  so  largely 
rested  for  upwards  of  a  century,  the  doctrine  appears  well  founded 
in  itself,  that  a  married  woman  can  grant  a  valid  personal  obligation 
to  take  effect  after  her  death.     The  reasons  whicn  have  led  to  the 
rule  of  law  that  a  married  woman  cannot  come  under  a  personal 
obligation  prestable  during  the  marriage,  do  not  obtain  where  her 
obligation  is  prestable  only  after  her  death.     These  reasons  are 
chiefly — That  the  wife^s  person  is  held  to  be  so  sunk  in  that  of  her 
husband  that  she  cannot  bind  it  without  his  consent ;  but  the  law 
will  not  allow  her  to  bind  it  even  with  his  consent,  lest  she  should 
be  unduly  influenced  by  him  to  do  so  in  his  favour,  and  to  her  own 
hurt.     Again,  the  law  says,  on  the  ground  of  a  high  expediency,  a 
married  woman's  person  shall  not,  stante  matrimonioy  be  subject  to 
diligence  on  civil  process ;  she  must  not,  therefore,  be  allowed  to 
enter  into  obligations  which  cannot  be  enforced  by  personal  diligence. 
It  is  obvious  that  these  reasons  cannot  affect  an  obligation  which 
is  ex  hypothesi  ineffectual  till  the  mariialia  potestaa  has  ceased,  and 
which  is  avowedly  only  enforceable  against  the  granter^s  executors. 
A  married  woman's  incapacity  to  contract  is  a  purely  arbitrary 
thing,  a  legal  Action,  which  is  not  to  be  extended  after  that  state  of 
matters  has  ceased  in  reference  to  which  it  was  introduced.     Obli- 
gations, therefore,  which,  from  the  legal  character  of  the  society  of 
marriage,  are  held  to  be  ineflectual  if  prestable  during  the  subsist- 
ence of  the  society,  are  not  to  be  denied  effect  where  their  period  of 
prestation  is  postponed  till  the  society  has  ceased. 

The  analogy  ot  a  married  woman's  power  to  test  strongly  confirms 
this  view  of  the  question.  It  is  undisputed  that  a  married  woman 
may  dispose  of  her  moveable  estate  by  testament,  even  without  the 
husband's  consent,  in  the  same  manner  that  a  minor  can  test  with- 
out the  consent  of  his  curators  (Ersk.  i.  6,  sec.  27).  But  to  grant 
an  obligation  not  enforceable  till  aft^r  her  death — that  is  to  say,  only 
enforceable  against  her  executors — is  just  in  substance  to  burden 
her  succession,  and  is  not  practically  different  from  bestowing 
a  legacy,  which  is  equally  an  obligation  on  her  executor  {per  Lord 
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Kinloch).  Pothier,  no  doubt,  thinks  otherwise  (Traill  de  la  Puis- 
sance du  Mari,  part  i.,  sec.  3^  par.  48),  and  refuses  the  validity  he 
accords  to  a  married  woman's  testament  to  her  obligations  inter  vivosy 
the  execution  of  which  is  postponed  till  after  her  death.  But 
Pothier  only  requires  that  such  obligations  shall  be  granted  with 
the  husband's  consent,  assuming  that  they  are  not  absolutely  null, 
as  some  contend.  With  all  deference  to  the  great  civilian,  it 
would  rather  appear  that  the  husband's  consent  is  unnecessary ;  for 
the  obligation  is  one  which  cannot  ea  hypotheai  affect  his  interest, 
and  cannot  take  effect  till  his  curatorial  power  is  at  an  end. 

This  view  is  adopted  by  nearly  all  our  institutional  writers  (Ersk. 
i.  6,  28 ;  Ersk.  Prin.  i.  6,  1 5 ;  Bell's  Prin.,  sec.  1613 ;  More's 
Notes  to  Stair,  p.  18  ;  Menzies'  Lectures  on  Conveyancing,  p.  38) ; 
and  though  they  all  refer  to  the  case  of  Colquhoun  m  support  of  the 
doctrine,  they  must  have  been  sufficiently  aware  of  the  meagreness 
of  the  report  of  that  case,  to  have  been  led  to  consider  the  question 
on  its  own  merits. 
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FIRST  DIVISION. 

Campbell  v.  Edinburgh  and  Glasgow  Railway  Cohfant,  and  thb  Glasgow, 
Dumbarton,  and  Helbnsburou  Railway  Company. — Jan.  16. 

Itailtaay — Interdict — Servitude — Coffipensation. 

The  Edinburgh  and  Glasgow  Railway  Company,  in  1841,  gave  notice  of 
their  intention  to  take,  for  the  purposes  of  their  line,  certain  portions  of  land 
belonging  to  Mr  Campbell  of  Fossil,  and,  under  a  voluntary  arrangement, 
Campbell  granted  a  disposition,  containing  inter  alia  a  clause  to  the  effect 
that,  in  respect  the  Railway  Company  had  agreed  to  form  a  certain  road,  and 
"  have  furtner  agreed  to  erect  the  following  bridges  under  the  said  railway, 
for  the  accommodation  of  my  said  remaining  lands,  agreeably  to  the  plans 
agreed  upon  between  A.  B.  on  my  behalf,  and  C.  D.  on  behalf  of  the  Railway 
Company,  namely,  etc.,  plans  or  drawings  of  which  bridges  have  been  exhibited 
to  me ;  therefore  I  hereby  discharge"  every  claim  which  I  might  be  entitled 
to  make  for  crossing  bridges  or  accesses. 

At  the  point  where  one  of  these  bridges  was  made,  the  stripe  of  ground 
taken  by  the  Company  was  140  feet  broad,  and  the  accommodation  road  made 
by  the  Company  was  37  feet  broad,  except  under  the  railway  bridge,  where  it 
was  narrowed  to  16  feet,  the  bridge  itself  being  35  feet  long. 

In  1855  a  Railway  Act  was  passed,  empowering  inter  alia  the  formation  of 
a  junction  between  the  Glasgow,  Dumbarton,  and  Helensburgh  Railway,  and 
the  Edinburgh  and  Glasgow,  for  the  purpose  of  doing  which  the  Helensburgh 
Company  were  empowered  to  enter  upon,  take,  and  use  the  land  of  tlie  Edin- 
burgn  and  Glasgow  Company,  but  only  with  consent  of  that  Company — 
<*  which  consent  the  said  Company  is  hereby  required  to  give."  The  bridge 
and  road  in  question  were  within  the  lines  of  deviation  of  the  new  Company ; 
but  in  the  book  of  references  the  road  was  scheduled  as  the  property  of 
Campbell.  No  notice  was  served  upon  Campbell  by  the  Helensburgh  Com- 
pany before  the  expiry  of  their  power  of  takmg  land  compulsorily.     In  1858 
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thev  laid  down  stones  on  the  road  which  has  been  referred  to,  and  began  to 
build,  their  object  being  to  extend  the  railway  bridge  from  35  to  55  feet,  and 
thus,  for  20  additional  feet,  to  contract  Campbeirs  road  from  37  to  15.  The 
time  for  completing  their  works  would  not  expire  till  August  1860. 

Campbell  of  Posnl  presented  a  note  of  suspension  and  interdict,  alleging  the 
solum  of  the  road  to  be  his,  as  well  as  the  exclusive  right  to  the  road  itself; 
and  contending  that,  as  the  power  of  compulsorily  taking  lands  had  expired, 
the  Helensburgh  Company  could  onlv  take  through  the  consent  of  the  Edin- 
burgh and  Glasgow  CJompany,  which  Company  was  bound  to  maintain  the 
roads  and  bridges  exactly  as  they  had  been  executed  in  terms  of  the  disposi- 
tion, of  which  they  were  a  material  consideration ;  and  their  consent  could, 
therefore,  confer  no  higher  right  than  they  themselves  possessed.  The  re- 
spondents admitted  that  the  actual  junction  between  the  two  railways  had  been 
effected  before  this  point  was  reached ;  but  they  alleged  that  the  proposed 
work  was  in  connection  with  that  junction,  and  rendered  necessary  by  it;  and 
being  within  the  lines  of  deviation  (while  the  property,  they  contended,  be- 
longed to  the  Edinburgh  and  Glasgow  Company),  that  latter  Company  were, 
under  the  Act  of  Parliament,  compelled  to  give  consent,  and  were  not  volun- 
teers in  the  matter.  They  further  contended  that  the  road  was  but  a  servitude 
road,  and  that,  under  the  16th  section  of  the  Lands  Clauses  Act,  they  could 
alter  or  bridge  it  over  at  any  time  within  their  power  of  completing  the  works, 
and  were  entitled  to  do  so  on  complying  with  the  provisions  in  regard  to  roads, 
which  had  no  reference  to  the  giving  of  notice  for  the  compulsory  taking  of 
lands.  Held — That,  assuming  that  the  Edinburgh  and  tilasgow  Railway 
Company  acquired  the  property  of  this  ground,  and  that  all  that  Mr  Campbell 
reserved  was  a  right  of  servitude  through  it-,  it  was  a  servitude  road  of  a  par- 
ticular description,  of  a  certain  breadth,  and  partially  arched  over  in  a  parti- 
cular manner,  and  so  it  must  be  held  to  have  been  contracted  between  the 
parties  that  it  should  remain ;  and,  therefore,  that  against  the  Edinburgh  and 
Glasgow  Railway  Company  Mr  Campbell  was  entitled  to  interim  interdict; 
but  opinion,  that  if  the  Helensburgh  Company  found  it  necessary  to  take  the 
ground  for  the  purpose  of  forming  their  junction,  they  might  be  entitled  to 
do  so,  subject  to  a  claim  for  damages  or  compensation. 

William  Robb  v.  Mrs  Wriqht. — Jan,  21. 
L«ue — Removing—  Warning — Exectdion — Summary  Ejection. 

The  point  here  decided  had  reference  to  the  mode  of  warning  away  tenants 
in  urban  tenements.  Mrs  Wright  was  the  proprietor  of  certain  premises  in 
Risk  Street,  Glasgow,  which  down  to  Ist  Apnl  were  occupied  by  Andrew 
Menzies,  coal  proprietor,  and  William  Risk,  his  sub-tenant.  On  1st  April 
1858,  Mrs  Wright  obtained  a  warrant  for  warning  away  her  tenants,  which 
was  put  in  force,  and  the  following  execution  returned  by  the  messenger : — 
*'  Upon  the  1st  day  of  April  1858  years,  I,  William  Gilmour,  town-officer  in 
Glasgow,  by  order,  etc.,  lawfully  charged  and  warned  away  Andrew  Menzies, 
from  premises  possessed  by  William  Robb,  etc.,  to  flit  himself,  etc.,  under  the 
pain  of  a  decreet  of  ejection,  according  to  Act  of  Parliament  anent  removal  of 
tenants  in  royal  burghs ;  and  I  not  only  charged  to  flit  as  aforesaid,  but  I  also 
chalked  ^  V.  R.,  1856,'  at  and  upon  the  most  patent  door  of  the  said  tenant's 

Jtremises,  that  none  might  pretend  ignorance  in  the  premises.  This  I  did  be- 
ore  John  Buchanan,  residenter  in  Glasgow,  witness.  (Signed)  Wm.  Gilmour, 
Jno.  Buchanan,  witness."  Robb  having  refused  to  remove,  Mrs  Wright  raised 
an  action  of  removing  against  him,  by  petition,  in  the  Bailie  Court  of  Glasgow. 
A  proof  was  aUowed,  and  Robb,  being  examined  as  a  witness,  deponed,  inter 
alia^ — **  My  door  was  chalked  as  a  warning  away  for  the  present  term  of 
Whitsunday.*'  Ultimately,  decree  of  ejection  was  pronounced,  and  Robb 
presented  a  note  of  suspension  thereof.  The  Lord  Ordinary  refused  the  note, 
and  the  compliuner  reclaimed,  and  pleaded  that  he  had  not  been  legally  warned 
away.  The  execution  was  iroprobative,  being  taken  before  and  signed  by  only 
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one  witness;  for  the  Act  1  and  2  Vict.,  cap.  114,  sec.  32,  did  not  apply  to 
executions  of  warnings.  Further,  it  was  not  sufficient  to  chalk  the  door. 
There  must  he  intimation,  written  or  parole,  to  the  tenant,  which  had  not  heen 
done  here  (Jolly  v.  Stevenson,  M.18865 ;  2  Hunter,  92 ;  Ross  on  Removals,  p. 
119).  BtpUed---One  witness  was  sufficient  in  execution  of  warnings  (Act  0 
and  10  Vict.,  c.  67).  It  was  also  quite  sufficient  warning  to  chalk  the  door 
rErsk.  2,  6,  47;  Bell's  Pr.,  sec.  1278;  2  Hunter,  86;  Tait  v.  Sligo,  M.  13864). 
Held — That  the  warning  was  sufficient ;  one  witness  was  enough.  A  tenant 
might  he  lawfully  warned,  although  he  was  not  personally  apprehended.  He 
might  be  out,  or  might  choose  to  say  he  was  out,  when  tne  messenger  called. 
It  did  not  seem  essential,  therefore,  that  there  should  be  any  personal  intima- 
tion to  the  tenant  whether  he  was  inside  or  not.  But  the  execution  hei-e  bore 
that  the  messenger  lawfully  charged  the  tenant  to  flit ;  and,  taking  that  in 
connection  with  the  tenant's  own  deposition,  the  warning  was  good.  The 
proceedings  usually  adopted  in  warnings  in  urban  subjects  were  not  matters 
of  solemnity.  It  was  sufficient  that  the  tenant  was  certiorated  of  the  fact,  and 
here  that  had  been  done.  Held,  also,  that  an  allegation  of  a  sub-lease  b^  a 
principal  tenant  was  irrelevant  against  the  landlord,  in  a  petition  for  ejection 
a^nst  the  principal  tenant  and  sub-tenant ;  and  that  a  summary  petition  for 
ejection,  after  due  warning,  is  competent  in  a  burgh  court. 

David  M'Bean  v.  Wn^LiAM  Young. — Jan.  22. 

Churehyard — Ri^kt  to  Interfere  with  Erection  of  Tombs  in  which  the  Managers 

acquiesce. 

Young,  who  and  his  predecessors  had  long  possessed  a  tomb  in  the  church- 
jrard  surrounding  the  ruins  of  the  cathedral  of  Elgin,  presented  a  petition  for 
interdict  against  M'Bean  surrounding  buryingground  (possessed  oy  him  far 
beyond  seven  years)  with  a  railing  2  feet  9  inches  high,  as  obstructing  the 
access  to  his  tomb.  Had  the  railing  been  erected,  there  would  have  been  a 
space  of  8  feet  2  inches  between  it  and  Young's  tomb.  The  magistrates  of 
El^in,  who  had  acted  as  managers  of  the  churchyard,  knew  of,  but  did  not 
object  to  the  operations.  The  Sheriff  of  Moray  found  that  the  railing  *'  would 
interfere  with  and  interrupt  the  free  access  and  approach  to  the  burying-place 
of  the  petitioner,  and  that  ne  was,  therefore,  entitled  to  a  possessory  judgment." 
M'Bean  having  brought  a  suspension  of  this  judgment,  the  Court  were  of 
opinion,  that  the  erection  of  an  ordinary  railing,  being  a  usual  and  lawful  ope- 
ration on  the  part  of  the  possessor  of  a  place  of  sepulture,  to  stop  the  erec- 
tion would  be  an  interference  with  M'Bean's  rights,  and  that,  in  a  possessory 
question,  was  entitled  to  prevail;  therefore  the  interlocutors  in  the  Sheriff 
Court  were  suspended. 

AtUh,orities. — Act  of  Annuities,  1687-1685,  c.  42 ;  Bank.  i.  iii.  12,  ii.  viii. 
198;  Ers.  ii.  vi.  11 ;  Connell  on  Parishes,  Sup.,  p.  92 ;  Dunlop,  p.  76 ;  Philorth 
V.  Heritors  of  Rathan,  June  28, 1666,  M.  5620;  Cunningham  v.  Cunningham, 
Dec.  5, 1778,  v.  Br.  Sup.,  p.  415  ;  Ure  v.  Ramsay,  Shaw,  vol.  vi.,  p.  916 ;  Hay 
V.  Williamson,  Dec.  2,  1778,  M.,  p.  5148;  Lockhart  v.  Lockhart,  Jan.  24, 
1882,  Shaw,  vol.  x.,  p.  243;  Shaw  9.  Magistrates  of  Greenock,  Pat.  App.,  vol. 
ii.,  p.  486;  Earl  of  Mansfield  v.  Wright,  May  17,  1824,  2  8h.  Appeals,  104; 
Officers  of  State  v.  Ouchterlony,  June  27, 1823,  Shaw,  vol.  ii.,  p.  390,  June  21, 
1825, 1  W.  and  S.,  p.  533. 

William  Maloolm  v.  Thomas  Rodger. — Jan,  22. 

Reparation — Injury  to  Workman. 

Thomas  Rodger,  formerly  labourer  at  Hillside  Quarry,  near  Dundee,  brought 
this  action  of  damages  against  William  Malcolm,  foreman  at  the  quarry. 
Proof  having  been  allowed,  it  appeared  that  on  the  9th  July  1855  the  pursuer 
was  employed  as  a  labourer  to  work  in  the  quarry,  and  that  the  defender  was 
manager  of  the  quarry.  On  that  day,  while  the  pursuer  was  working  under 
his  employment  in  the  area  or  body  of  the  quarry,  the  defender  cast  down  a 
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stone  of  considerable  size  from  the  top  of  a  rock  under  which  the  pursuer  was 
working,  which  stone  fell  on  the  pursuer,  and  severely  injured  him  m  both  feet, 
so  as  permanently  to  disable  him  from  earning  his  subsistence  by  ordinary 
labour;  that,  according  to  the  rules  and  practice  of  the  quarry,  it  was  the  duty 
of  the  defender,  before  casting  down  any  stone,  to  give  a  cry,  warning,  or  signal 
to  the  workmen  below,  unless  in  the  case  of  casting  down  a  stone  immediately 
after  another  stone,  of  the  descent  of  which  warning  had  been  given,  that  it 
could  be  I'egarded  as  part  of  the  same  operation  ;  that  the  stone  which  injured 
the  pursuer  was  cast  down  without  any  warning  at  an  interval  of  several 
minutes  after  the  throwing  down  of  a  previous  stone.  It  was  proved  that  the 
pursuer  had  sufiered  damage  to  the  extent  of  L.50.  Evidence  was  led  to  show 
that  the  defender  had  gone  forward  imprudently  to  remove  the  stone  which 
had  been  previously  cast  down.  The  Court  heldy  that  the  accident  occurred 
through  the  fault  of  the  defender,  and  found  him  liable  to  the  pursuer  in  the 
sum  of  L.50,  as  reparation  for  the  injury  he  had  sustained. 

Jambs  Patbbson  and  Mandatort  v.  James  Bbagonbidqb  Wilson  aud  Jaxet 

Wilson. — Jan.  26. 

Negative  PrtBcripUan — Exhifntian  of  Titles — Declarator  of  Eight  of  Proper^, 

James  Wilson,  senior,  acquired  certain  lands  from  Lockhart  of  Gleghorn  in 
1767.  James  Paterson  alleged  that  Wilson,  who  was  not  infeft,  soon  after  dis- 
poned to  Archibald  Gibb,  his  grandfather  (whom  he,  Paterson,  represented),  a 
portion  of  these  lauds,  consisting  of  a  ten  acre  park,  and  that  Gibb  possessed  the 
same  till  his  death  in  1793  or  1794  ;  but  that  Gibb,  being  in  want  of  money, 
borrowed  L.40  from  James  Wilson,  junior,  who  had  taken  the  management  of 
his  father's  affairs,  and  handed  over  to  him,  as  a  pledge  for  the  loan,  his  dispo- 
sition, on  which  infeftment  had  never  been  taken;  and  that  Wilson  junior 
entered  into  possession  of  the  park  on  Gibb's  death,  and  of  his  father's  whole 
estates  on  his  death,  in  virtue  of  a  disposition  in  his  ^vour  dated  in  1797*  under 
the  assignation  contained  in  which  he  was  in  1892  infeft  on  the  unexhausted 
precept  contuned  in  Lockhart's  disposition.  He  was  succeeded  by  James  Wil- 
son, tertius,  who  was  succeeded  in  the  fee  by  his  nephew,  James  Braconridge 
Wilson,  and  in  the  liferent  by  his  sister,  Janet  WilBon.  Paterson,  in  1857» 
brought  the  present  action  against  them,  concluding  for  exhibition  of  the  dis- 
position in  &vour  of  Gibb,  and  for  declarator  of  right  of  property  In  the  park. 
He  alleged  that  while  he  was  in  minority,  in  1822,  his  mother  had  asserted  right 
to  the  park,  and  that  from  1846  there  had  been  correspondence  on  the  subject, 
but  no  legal  proceedings  had  been  instituted  before  the  present  action.  The  de- 
fenders ^eaded  the  negative  prescription  as  barring  the  action.  The  Lord 
Ordinary  sustained  the  plea.  The  pursuer  reclaimed,  and  maintained  that  he 
was  at  least  entitled  to  a  diligence  to  recover  the  alleged  disposition ;  but  the 
Court  adhered — the  claim  for  exhibition  being  a  mere  personal  claim,  and  the 
conclusion  for  dedarator  being  truly  dependent  upon  that  for  eidiibition. 
Stair,  ii.  xii.  11,  More's  Note,  p.  265 ;  Ersk.  iii.  vii.  9 ;  Bank.  ii.  xii.  16 ; 
Pollock  9.  Porterfield,  28th  Jan.  1778,  M.  10702  ;  2  Paton's  App.  196 ; 
Murray  and  Irvine,  18th  Mar.  1707»  M.  10721 ;  Dickson  v.  Brands,  2d  Bilar. 
1842, 1  Bell's  App.,  p.  167. 

Willulm  Ramsat  V,  Robert  Ewino. — Jan,  26. 

Froceet — Eeferenee  to  Oath — Bill  Chamber, 

The  complainer  in  this  suspension  of  a  charge,  Mr  Robert  Ewing,  accepted  a 
bill  for  L.600  on  26th  July  last,  drawn  on  him  by  WiUiam  Henderson,  Coat- 
bridge. Henderson  indorsed  it  to  William  Ramsay,  the  charger.  The  com- 
plainer averred  that  Ramsay  did  not  give  value  for  the  bill,  and  was  not  an 
onerous  or  bonafde  indorsee  ;  and  this  he  undertook  to  instruct  by  Ramsay's 
oath.  The  Lord  Ordinary  on  the  Bills  sustained  the  reference ;  and  Ramsay 
having  deponed  under  it,  his  Lordship  found  the  oath  affirmative  of  the  refer- 

vol.  m. — NO.  xxvn.  march  1869.  u 
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ence,  and  therefore  passed  the  note.  Held  incompetent  in  the  Bill  Chamber  to 
find  the  oath  affirmative  of  the  reference,  and  therefore  the  interlocutor  re- 
called ;  but  a  remit  made  to  the  Lord  Ordinary  to  pass  the  note. 

Pet.— A.  B.  for  Warrant.— Jan.  26. 

SequestrcUion — Warrant  to  record  Abbreviate. 

The  petitioner  was  trustee  on  a  sequestrated  estate.  Section  79  of  the 
Bankruptcy  (Scotland)  Act,  1856,  enacts,  '^  That  a  trustee  shall,  within  twentj- 
one  dajs  after  his  election  is  confirmed,  present  an  abbreviate,  signed  by  him  or 
his  agent,  in  the  form  of  Schedule  E,  No.  1,  thereto  annexed,  to  the  keeper  of 
the  Register  of  Abbreviates  of  Adjudications,  who  shall  forthwith  recora  the 
same,  and  write  and  subscribe  a  certificate  on  the  said  abbreviate  in  the  form 
also  specified  in  the  said  Schedule  E,  No.  2."  This  petition  set  forth  that  **  the 
abbreviate  was  prepared  and  signed,  and  ready  to  be  forwarded  to  the  Register 
of  Abbreviates  of  Adjudications,  within  the  statutory  period  ;  but,  in  conse- 
quence of  having  accidentally  fallen  aside,  it  was  overiooiced  and  omitted  to  be 
sent  to  the  register  before  the  expiry  of  the  statutory  period.  The  petitioner 
therefore  prayed  the  Court  to  grant  warrant  and  authority  to  the  Keeper  of 
the  Register  of  Abbreviates  of  Adjudication  to  receive  the  abbreviate  of  adjudi- 
cation m  favour  of  the  petitioner,  and  to  record  the  same  in  the  register,  and  to 
write  and  subscribe  a  certificate  on  the  abbreviate  in  the  form  specified  in  the 
statute.  Petition  granted — hut  the  expenses  of  the  application  and  procedure 
connected  therewith  not  allowed  against  the  estate. 

Robert  Malcolm  Kbbr  v.  Hamilton's  Trustees. — Jan.  26. 

Feu-Contract — Transaction —  Warrandice — Superior  and  Vassal. 

This  action  was  brought  by  Robert  Malcolm  Kerr,  as  superior  of  the  lands 
of  Billhead,  in  the  county  of  Lanark,  to  enforce  his  alleged  right  to  a  payment 
of  168.  yearly,  originally  imposed  on  certain  feus  held  by  the  defenders  of  por- 
tions of  that  property.  The  right  to  the  annuity  of  168.  sued  for  was  oonsti. 
tnted  by  a  fen- contract,  dated  in  April  1828.  By  that  deed,  Reid  and  Gibson, 
as  proprietors  of  Hillhead,  Reid  being  Gibson's  trastee,  sold  and  disponed  in  feu 
to  Hamilton,  the  author  of  the  defenders,  two  lots  of  ground,  but  under  cer- 
tain conditions  and  provisions,  which  were  thereby  declared  to  be  real  liens 
and  burdens  affecting  the  ground.  By  the  deed  the  disponers  reserved  the 
whole  coal  in  the  two  lots  of  ground,  with  the  usual  power  of  digging  for  and 
working  the  same  ;  and  it  was  also  declared  that  certain  parts  of  the  ground 
were  to  have  the  right  of  a  servitude  road  laid  off  at  right  angles  to  a  certain 
street ;  that  the  road  was  to  be  common  to  Hamilton,  Reid,  and  the  feuars  of 
Hillhead ;  and  that  Mr  Hamilton  also  should,  along  with  the  other  feuars  of 
Hillhead,  have  such  a  right  as  Reid  could  give  them  to  the  use  of  a  bridge 
erected  by  Gibson  across  the  river  Kelvin,  and  the  roads  leading  to  and  from 
the  same  through  the  lands  of  D.  Smith,  and  should  also  have  right  to  the  use 
of  all  the  other  roads  and  bridges  made,  or  to  be  made,  by  Reid  or  Gibson  for 
the  use  of  the  feuars  of  Hillhead  ;  declaring  that  the  said  John  Hamilton  and 
his  foresaids  should  pay  yearly  the  sum  of  166.  for  the  use  of  the  foresaid  roads 
and  bridges.  The  deed  then  contained  a  clause  of  tenendas  and  reddendo,  and 
various  other  clauses,  such  as  would  be  suitable  in  a  feu-charter  or  feu-disposi- 
tion ;  and  it  concluded  with  a  personal  obligation  by  the  feuar  to  pay  the  fen- 
duty,  and  also  to  pay  the  sum  of  168.  per  annum  before  specified  "  for  the 
right  of  use  and  servitude  upon  the  roads  and  bridges  above  mentioned.*'  Prior 
to  the  date  of  this  deed,  Gibson,  the  original  proprietor  of  Hillhead,  had  built  a 
bridge  over  the  Kelvin,  and  had  arranged  for  access  to  that  bridge  by  certain 
roads  through  the  lands  of  D.  Smith ;  and  an  agreement  on  that  subject  was 
executed  in  November  1827.  By  that  agreement  Smith  sold  and  disponed  to 
Reid  and  Gibson,  <<  and  their  respective  successors  in  the  said  lands  of  Hill- 
head," an  heritable  and  irredeemable  servitude  to  a  road  through  Smithes  pro- 
perty leading  to  a  bridge,  for  which  Reid  and  Gibson,  on  the  one  hand,  bound 
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and  obliged  themselves  and  their  sncoessors  in  the  lands  of  Billhead  to  pay  to 
Smith  the  sum  of  L.15  annually  in  name  of  groand-rent.  After  the  date  of 
the  fen-contract  with  Hamilton,  Reid  and  Gibson  disposed  of  the  whole  lands 
of  Billhead  to  the  Faculty  of  Physicians  and  Surgeons  in  Glasgow,  but  except- 
ing from  the  wari-audice  the  feus  which  they  hcul  already  granted.  Immedi- 
ately thereafter  the  Faculty  reconveyed  to  Reid  and  Gibson  the  whole  property, 
80  far  as  not  feued,  to  be  held  of  themselves  in  feu.  The  Faculty  held  the  right 
of  superiority  thus  retained  by  them  from  1828  to  1842,  when  they  dbponed 
their  right  to  the  present  pursuer,  who  had  the  right  for  ten  years  prior  to  the 
date  of  the  present  action.  In  these  circumstances,  he  brought  this  action,  "  as 
superior"  of  the  feus  in  question,  against  the  defenders,  as  Mr  Bamilton's  suo^ 
cessors,  for  payment  of  tne  arrears  of  the  annuity  of  16s.  for  a  period  of  ten 
years.  The  annuity  had  never  been  paid  to  him  since  he  acquired  the  supe- 
riority in  1842,  nor  had  it  previously  been  paid  to  the  Faculty  whilst  they  held 
the  saperiority.  It  had  been  paid  all  along  to  Mr  Gibson,  or  some  other  party 
supposed  to  be  in  right  of  it,  not  being  the  superior.  Held — That  the  annuity 
in  question  was  no  part  or  accessory  of  the  right  of  superiority  reserved  by  the 
Faculty,  and  in  right  of  which  the  pureuer  now  was.  The  relation  of  superior 
and  vassal  had  never  been  constituted  between  the  pursuer  and  defenders,  and 
as  the  action  was  raised  by  the  pursuer  as  superior  it  could  not  be  maintained. 
Assuming  that  this  right  of  annuity  had  been  conveyed  bjr  Gibson  to  the  Fa- 
culty of  Physicians  in  his  disposition  to  them,  it  had  been  reconveyed  to  him 
by  their  disposition  to  him,  which  was  truly  pars  ^uedem  negotii,  and  it  had 
remained  with  Gibson  as  the  owner  of  the  dominium  tUUe  ever  since.  The 
usage  of  parties  in  such  a  case  was  a  material  element  in  construing  the  deeds, 
and  it  was  quite  against  the  claim  of  the  pursuer. 

H.  Christie  v.  J.  Thompson. ~>Jaiitia7y  28. 
Reparation — Jury  Trial — Process — Customs  Consolidation  Act. 

Christie  brooght  an  action  of  damages  against  a  Custom-house  officer  for  an 
illegal  seizure  of  tobacco.  At  the  trial,  after  the  evidence  had  been  closed  on 
both  sides,  and  the  Dean  of  Faculty  had  addressed  the  jury  for  the  pursuer, 
the  Solidtor-General  moved  the  Lord  Preadent  (who  presided)  to  direct  the 
jury  to  return  a  verdict  for  the  defender,  in  respect  that  the  pursuer  had  not 
proved  his  servioe  of  his  notice  of  action  to  the  defender  stating  the  cause  of 
action,  in  terms  of  the  314th  section  of  the  Customs  Consolidation  Act.  In 
reply,  the  Dean  of  Faculty  offered  to  prove  that  notice  had  been  giyen.  The 
Lord  President  refused  to  direct  the  jury  as  required  by  the  Solicitor-General, 
and  allowed  the  proof  of  notice  offered  by  the  Dean  of  Faculty.  Against  this 
ruling  exceptions  were  taken.  Pleaded — Under  section  314  of  the  statute  it 
was  essential  to  the  punuer*s  success  that  he  should  prove  ^  on  the  trial "  that 
notice  had  been  given.  Be  must,  therefore,  lead  evidence  in  regard  to  it  at  a 
period  of  the  trial  when  it  was  competent  for  him  to  adduce  evidence,  viz.,  be- 
fore he  had  declared  his  case  closed.  The  ruling  asked  by  the  defender  could 
have  been  stated  at  the  close  of  the  pursuer's  evidence,  and  it  could  at  least  as 
competently  be  detiianded  after  the  pursuer's  counsel  had  spoken  (1  Will.  IV., 
c.  69,  stc.  17;  A.  S.,  16th  Feb.  1841,  sec.  17,  et  seq, ;  2  and  S  Will.  IV.,  o. 
34,  sec.  17 ;  George  v.  Radford,  3  Car.  and  Payne,  464 ;  Martin,  8  Adolph 
and  Ellis,  662).  K^lied — ^The  defender  had  no  interest  to  support  the  bill  of 
exceptions,  for  substantial  justice  had  t>eendone;  and  were  a  new  trial  granted, 
the  same  verdict  would  be  returned.  That  was  a  sufficient  ground  for  refusing 
the  bill.  The  case  did  not  turn  out  to  be  one  of  privilege  till  the  defender's 
evidence  was  concluded :  it  was,  therefore,  quite  competent  to  prove  the  serving 
of  the  notice  in  replication.  But  neither  under  the  statute  nor  under  the 
return  as  laid  was  notice  necessary.  Held — That  the  exception  must  be  dis- 
allowed. It  was  a  very  rigorous  one  for  the  Crown  to  take.  To  admit  the 
evidence  in  question  was  a  matter  within  the  discretion  of  the  judge  who  pre> 
sided  at  the  trial,  and  that  discretion  had  been  properly  exercised. 
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MiLLBiis  V.  Milne's  Tbdstsbb. — Februaiy  2. 
ObUffation —  Wrii^Title  to  Sw^Mortis  cawa  Danaiion. 
Mrs  Miller,  as  executrix  datire  of  her  father,  the  late  Captain  Oordon, 
brought  thb  action,  with  consent  of  her  husband,  for  L.400  from  the  trustees 
of  the  widow  of  the  late  Provost  Milne  of  Aberdeen.  The  action  was  founded 
on  letters  written  by  Mrs  Milne  to  Captain  Gordon,  who  was  for  a  time 
Adjutant  of  the  Aberdeenshire  Militia  and  resident  near  Aberdeen,  and  was 
intimately  acquainted  with  Mrs  Milne  and  her  husband  The  letters  founded 
on,  which  were  admitted  to  be  holomph,  were  as  follows  : — Aberdeen,  August 
13, 1822.  My  Dear  Sir,— As  a  mark  of  my  sincere  regard  for  you,  and  a  re- 
turn for  many  kind  attentions  shown  to  me,  and  one  in  particular  in  the  absence 
of  Mr  Milne  while  in  Edinburgh,  that  upon  presenting  this  letter  after  the  death 
of  Mr  Milne  and  myself,  that  you  shall  be  entitled  to  a  counle  of  hundred 
pounds  at  the  first  term  after  our  death  ;  and  if  I  shall  survive  Mr  Milne,  upon 
presenting  this  yon  shall  be  entitled  to  demand  four  hundred  in  place  of  two. 
At  the  same  time  this  is  not  to  interfere  with  Mr  Milne's  good  intentions  to- 
wards your  family ;  and  may  every  happiness  attend  them  all  is  my  most  sin- 
cere wish.  (Signed)  J.  Milne.  Addressed — ^*'Captn.  Alexr.  Goroon,  Adju- 
tant of  the  Aberdeenshire  Militia,  at  Mastrick.^'  The  second  writing,  enclosing 
the  former,  was  as  follows : — **l\y  Dear  Sir, — Have  the  goodness  to  throw  the 
enclosed  into  your  desk.  I  have  mentioned  in  it  that  it  shall  have  no  connec- 
tion with  Mr  Milne's  good  intentions  towards  your  family,  and  that  the  few 
h under  pounds  is  a  mark  of  my  sincere  regard  for  yourself,  and  that  it  shall 
be  a  preferable  debt  to  every  other.  I  have  sent  a  letter  for  Mrs  Gordon  to 
give  her  the  news.  You  can  send  it  in  to  me  in  the  morning ;  and  believe  me 
most  sincerely  and  affectionately  while.  (Signed)  J.  Milne.  Aberdeen, 
Auffust  the  13th,  1822."  Provost  Milne  died  in  1841,  Captain  Gordon  on 
18th  August  1860,  and  Mrs  Milne  on  17th  May  1863.  Mrs  Milne  left  a  trust- 
disposition  and  settlement  of  date  4th  October  1842,  with  various  subsequent 
codicils.  The  defenders  were  the  acting  trustees  and  executors  under  the 
trust-deed.  Held^  by  a  majority  of  the  whole  Court — ^That  the  pursuer  had 
no  good  ground  of  action.  In  one  view,  this  was  an  irrevocable  obligation  sub- 
ject to  a  certain  condition,  which  was  the  implied  condition  that  Captain  Grordon 
should  survive  the  writer  of  the  letters.  It  appeared  from  their  teiins  that 
Captain  Gordon  was  to  deliver  them  personally.  But,  further,  this  obli- 
gation by  Mrs  Milne  was  invalid  without  her  husband's  consent.  If  it  was  not 
good  against  herself,  it  could  not  be  good  against  her  heirs.  To  hold  that  it 
became  valid  against  her  representatives,  though  invalid  against  herself,  would 
introduce  a  principle  which  would  validate  any  obligation  b^  a  wife  that  was 
not  prestable  till  the  dissolution  of  the  marriage,  and  any  obligation  by  a  minor 
not  prestable  till  the  end  of  minority ;  both  wives  and  minors  being  under  cura- 
tors, and  incapable  of  binding  themselves  without  curatorial  consent. 

The  Lobd- Advocate  v.  Sir  P.  N.  Thbiepland. — Feb.  10. 

Teinde-'Title^Tack^Ees  Judicata. 

This  action  was  brought  at  the  instance  of  the  Crown  against  the  defender 
for  payment.of  L.ll,  3s.  9d.,  as  due  for  the  teinds  of  Easterdale  and  Torensdde 
for  the  crops  of  the  years  1864r-6.  The  Crown  claimed  to  be  in  right  to  the 
teinds  of  these  lands.  This  the  defender  denied,  but  he  did  not  assert  any 
right  in  himself  to  the  teinds,  nor  a  right  in  any  other  person  to  exact  pay- 
ment thereof.  The  defender's  predecessor  or  author,  Mr  Budge  of  Toftingall, 
did  undoubtedly  hold  these  teinds  under  tacks  from  the  Crown,  dated  in  1731 
and  1755 ;  and  the  tack  in  1731  referred  to  two  previous  expired  tacks  to  Lord 
Glenorchy  in  1707»  running  to  1826,  and  followed  by  the  tack  to  Mr  Budge  in 
1731.  It  appeared  that,  on  receiving  both  these  tacks,  the  tacksman,  Mr 
Budge,  paid  to  the  Crown  a  composition.  The  Court,  therefore,  now  held,  that 
the  buraen,  under  such  circumstances,  of  instructing  a  defect  in  the  title  of  the 
Crown  rested  on  the  defender.     The  titles  were  obscure  and  conflicting ;  but 
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for  more  than  a  century  the  right  of  the  Grown  had  been  not  only  undisputedy 
but  recognised  by  the  parties  whom  the  defender  represented.  There  had 
never  been  any  possession  adverse  to  that  right.  No  heritor  had  claimed  these 
teinds,  and  the  defender  did  not  say  where  the  right  to  claim  them  rested. 
Easterdale  and  Torensdale  were  parts  of  the  estate  of  Toftingall.  That  estate 
held  of  the  Bishop  of  Caithness.  Unless  the  Bishop  was  divested  of  the  teinds 
prior  to  the  Act  of  1600,  then,  as  Bishop's  teinds,  tney  fell  to  the  Crown.  The 
lk>nrt  heldj  that  the  defender  had  not  proved  divestiture  of  the  Bishop,  and  the 
Crown  had,  by  granting  tacks  and  receiving  of  prestations,  possessed  the  teinds 
for  a  very  long  time.  The  tack  of  1755  continued  to  subsist  by  tacit  reloca- 
tion till  1839,  when  the  same  was  terminated  by  Inhibition.  In  the  circum- 
stances, the  Court  further  held,  that  the  defender  had  not  instructed  his  defence 
to  the  present  petitory  demand  of  the  Crown,  but  that  the  judgment  should 
not  be  neld  res  judicata  as  to  the  fundamental  question  of  the  right  and  title 
to  these  teinds  in  the  event  of  the  defender  bringing  a  declarator  of  his  right. 
But  here,  from  1707  downwards,  he  had  possessed  the  teinds  under  these 
tacks.  Ue  had  no  other  title,  and  in  substauce,  therefore,  this  came  to  be  a 
question  between  landlord  and  tenant ;  and  therefore  it  was  not  necessary  to 
inquire  how  the  title  would  have  stood  in  a  competition  of  heritable  rights, 

Robert  Bald  v,  Oibb  and  Bruce. — Feb.  11. 
Bankrupt — Ce$$io — Competition — Mukiplepoinding. 

Robert  Bald  was  the  real  raiser  of  a  multiplepoinding.  Oibb  and  Bruce 
were  the  nominal  raisers  ;  and  William  Clark  was  the  common  debtor.  On 
16th  October  1855,  the  nominal  raisers,  Gibb  and  Bruce,  executed  a  poinding  of 
Clark's  effects,  and  got  possession  of  the  proceeds.  Clark  thereafter  raised  a 
process  of  cessio,  and  on  4th  Deeember  1855  obtained  decree  of  cessio  in 
common  form,  contmning  the  usual  protection  against  incarceration  for  any 
dvil  debt  owing  at  or  prior  to  the  24tn  day  of  October  1855,  the  date  of  the 
application  for  cessio,  and  assigning  and  adjudging  his  whole  moveable  pro- 
perty to  the  real  raiser,  Robert  Bald,  as  trustee  for  himself  and  the  other 
creditors.  This  decree  was  not  extracted  till  on  or  after  the  11th  December. 
In  the  meantime,  on  7th  December  1855,  Mr  Bald,  as  an  individual  creditor 
upon  a  protested  bill  of  exchange,  executed  a  poinding  of  other  effects  of 
Clark's,  with  the  view  of  rendering  him  notour  bankrupt,  and  thereby  putting 
himself,  and  tmy  other  creditors  that  might  come  forward,  on  a  footine  of 
equality  with  Gibb  and  Bruce,  and  entitling  all  parties  to  participate  in  their 
poinding.  This  multiplepoinding  was  then  raised,  and  executed  against  the 
nominal  raisers  on  15th  December  1855.  Under  the  statute  54  Geo.  III.,  cap. 
137,  supposing  Clark  to  have  been  made  notour  bankrupt  within  nxty  days 
after  the  poinding  by  Gibb  and  Bruce,  Mr  Bald,  or  any  otner  creditor  holding 
a  liquid  ground  of  debt  or  decree,  could  summon  those  parties  to  communicate 
a  proportion  of  the  price  of  the  goods  which  they  had  poinded.  No  personal 
diligence  had  been  executed  against  Clark,  so  as  to  make  him  notour  bankrupt, 
under  the  Act  1696.  But  Bald,  the  real  raiser,  pleaded  that  Clark  had  been 
rendered  legally  bankrupt  in  an  equivalent  manner ;  that,  by  the  decree  of 
cessio  obtained  on  the  4th  December,  the  common  debtor  came  to  hold  a 
personal  protection,  and  that  he  might  therefore  be  rendered  bankrupt  under 
the  Act  54  Geo.  III.  by  an  execution  of  poinding  of  his  moveables,  which  here 
took  place.  RepUed^^As  Bald's  debt  stood  upon  a  bill  of  exchange  which  was 
current  when  the  process  of  cessio  was  brought,  the  protection  given  by  the 
decree  of  cessio  did  not  extend  to  this  debt,  as  not  being  due  at  the  time  when 
the  protection  took  effect.  If  the  protection  took  effect  as  to  this  debt,  and 
was  m  operation  on  the  7th  December,  the  date  of  Mr  Bald's  poinding,  then 
the  poinding  was  ineffectual,  as  the  moveables  poinded  were  no  longer  vested 
in  Mr  Clanc,  but  were  transferred,  by  virtue  of  the  same  decree  of  cessio, 
to  Mr  Bald  himself,  as  trustee  for  Clark's  creditors.  But  if  the  decree 
of  cessio,  from  not  being  extracted  or  final  on  the  7th  December,  had  not 
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taken  effect  as  a  transfer  of  Clark's  moveables,  neither  could  it  operate  as  a 
personal  protection  to  Clark,  so  as  to  put  him  in  the  situation  of  a  party  who 
could  be  made  bankrupt  in  this  way.  Held — That  Bald's  debt,  though  not 
payable,  was  due  at  the  time  when  the  process  of  cessio  was  brought,  and 
therefore,  that  the  protection  given  by  the  decree  would  extend  to  it ;  but  that 
the  action  of  muitiplepoinding  was  itself,  in  the  circumstances,  inapplicable 
and  incompetent,  on  the  ground  that  there  was  not  merely  no  fund  in  ^nedio, 
but  no  liability  to  account  on  the  part  of  the  nominal  raisers,  so  as  to  leave 
room  for  double  distress  or  competition.  A  decree  of  cessio  has  no  immedi- 
ate efiect  of  any  kind  until  it  be  extracted  (Wilson  o.  The  Magistrates  of  Edin- 
burgh, 8th  July  1788,  M.  11757) ;  and,  therefore,  on  7th  December,  when  Mr 
Bald's  poinding  was  executed,  the  decree  being  neither  extracted  nor  final, 
could  not  Operate  as  a  protection  against  personal  diligence  under  the  Act  1G96, 
so  that  the  second  poinding  had  not  the  statutory  effect  of  creating  notour  bank- 
ruptcy, and  therefore  the  first  poinding  creditor  could  not  be  compelled  to 
make  the  price  of  the  goods  poinded  by  him  furthcoming  to  any  other  creditor. 
But,  supposing  that  it  operated  as  a  protection,  then  it  must  follow  that  it 
operated  also  as  an  adjudication  and  assignation  of  the  debtor's  moveables,  and 
that  this  transference,  being  of  a  piiblic  and  legal  nature,  did  not  require  inti- 
mation or  delivery  to  perfect  it.  Therefore,  on  7th  December,  the  debtor  had 
either  no  protection  from  personal  diligence  or  had  no  moveables  to  poind,  and, 
in  either  case,  he  was  not  made  bankrupt  by  what  was  done.  If  there  was  no 
bauki'uptcy,  there  was  no  room  for  this  process  of  muitiplepoinding. 

iVoC«.-^ Alexander  Howe,  W.8. — Feb.  12. 
Lunatic — Curator  Bonis — Special  Powers. 

Application  was  made  by  the  curator  bonis  of  a  man  of  substance,  laid  aside 
by  mental  infirmity  from  the  roanageutent  of  his  own  affairs,  for  authority  to 
uay  L.dSO  as  the  expense  of  outfit  of  one  of  his  sons,  for  whom  the  father  had 
betbre  his  illness  procured  a  cadetship  for  India  ;  to  pay  further  L.lOO  a-year 
for  board  and  education  of  another  son ;  and  L.120  a -year  (with  the  prospect 
of  immediate  increase)  for  the  board  and  education  of  a  daughter ;  besides  other 
sums,  of  L.145  per  annum  and  L.lOO  per  annum  respectively,  on  account  of 
other  two  sons,  unable  from  mental  weakness  to  support  themselves.  The 
father's  income  was  L.1400,  of  which  L.IOOO  was  a  pension.  Application  granted 
—-on  the  ground  that  such  was  fairly  to  be  presumed  to  have  been  the  course 
of  expenditure  of  the  father  himself  if  he  had  continued  able  to  administer  his 
own  affairs. 

Andrew  CRiairroN  v.  James  Grant. — Feb.  15. 
Leith  Municipal  Act — Violation  of  Megulations  for  Omnibuses. 

Andrew  Crighton,  conductor  of  an  omnibus  plying  between  Edinburgh  and 
Leith,  was  charged  by  James  Grant,  the  Pi*ocurator>Fiscal  of  the  Leith  Police 
Court,  with  a  violation  of  the  rules  and  regulations  for  the  regulation  of  omnibuses, 
enacted  by  the  Leith  magistrates  under  **  The  Leith  Municipal  and  Police  Act, 
1848,"  in  so  far  as,  on  15th  January  1859,  he  allowed  three  passengers  to  smoke 
on  the  omnibus  of  which  he  was  conductor,  the  rule  being  that  "  no  smoking 
shall  be  allowed  in  or  on  snch  stage-coaches  or  omnibuRes,"  and  "parties  trans- 
gressing any  of  the  foregoing  regulations,  shall  be  liable  in  a  penalty  not  ex- 
ceeding L.5."  He  pleaded  guilty,  and  was  fined  2s.  6d. ;  faihitg  payment  of 
which,  he  was  imprisoned.  He  then  prtrsented  a  note  of  suspension  and  libera- 
tioUy  on  the  ground  that  the  magbtrate  had  no  power  to  imprison  him.  He 
pleaded  that  the  magistrates  weie  only  empowered  to  make  rules  relating  to 
the  specific  things  mentioned  in  the  Act,  and  ''  matters  tending  to  promote  regu- 
larity and  public  convenience,"  and  to  enforce  the  same  under  a  penalty,  but  not 
by  imprisonment.  The  rule  prohibiting  smoking  applied  to  the  parties  smok- 
ing, who  alone  could  be  proceeded  against  for  a  breach  thereof.  The  complainer 
was  not  responsible  for  the  breach  of  the  regulation  by  a  third  party  ;  and 
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further*  a  regulation  which  prohibited  smoking  did  not  tend  to  promote  regu- 
larity and  puhlic  convenience.  Replied^-Thu  being  a  suspension  of  a  sentence 
in  a  criminal  court,  is  incompetent  in  this  Court.  Further,  the  offence  was  that 
of  the  complainer  in  allowing  the  passengers  to  smoke.  He  had  full  control 
over  the  vehicle,  and  was  the  judge  of  what  ought  or  ought  not  to  be  allowed, 
and  had  himself  pleaded  guilty  to  the  offence.  Held — That  although  this  had 
been  treated  in  a  criminal  form,  it  was  a  matter  of  civil  penalty,  and  therefore 
that  the  complaint  was  competent  in  this  Court.  But  that  it  was  within  the 
power  of  the  magistrates  to  make  such  a  regulation  as  bad  been  violated,  and 
if,  contrary  to  his  instructions,  the  complainer  had  **  allowed"  smoking,  then 
he,  and  not  the  person  smoking,  was  the  transgressor.  He  had  pleaded  guilty 
to  the  offence,  and  therefore  this  note  ought  to  be  refused,  with  expenses. 

Compladnef^s  Authorities. — Campbell  v.  Young.  24th  Feb.  1885,  xiii.  S.  641 ; 
Dunlop  V.  Hart,  20th  Jnue  1835,  xiii.  S.  1173  ;  Macdonald  v.  Gray,  17th  Feb. 
1844  ;  Somerville,  1st  June  1844,  ii.  Brown,  220 ;  Philip  «.  Steele,  12th  Jan. 
1847,  xii.  &  C.  818;  Campbell  v.  Stratheam,  22d  Nov.  1847,  iii.  Arkley,  384 ; 
Addison,  22d  July  1848,  iii.  Arkley,  505 ;  Park  v.  Lord  Stair,  12th  Jan.  1852, 
J.  Shaw,  532;  Hill  v.  Dymock,  18th  Nov.  1856,  19  S.  C.  47 ;  Anderson  v. 
Burnett,  xii.  S.  C.  131 ;  Pentland  v.  Henderson,  2d  March  1855,  zvii.  S.  C. 
542;  Keating  and  Co.  v,  Buchanan,  12th  Dec.  1854,  xvii.  S.  C.  154 ;  M^Aul 
9.  ^Uer,  17th  Feb.  1858  ;  M'Gill,  27th  Feb.  1858,  iii.  Irvine,  p.  29. 

Jeffkat  V,  The  Marquis  of  Ailsa. — Feb,  15. 
Heritable  Botid — Decree  in  Absence — Declarator  and  Adjudication, 

The  late  James  Ferguson  of  Crossbill  granted  a  heritable  bond  for  L.2000  to 
Agnes  Paterson  and  her  heirs  over  the  lands  of  Garrybum  and  others.  The 
defender  subsequently  acquired  these  lands.  Mrs  Bennet,  who  had  acquired 
right  to  the  bond,  died  in  1855.  Mrs  M^Crackan  or  M'Culloch  obtained  in 
absence  a  decreet  of  declarator  and  adjudication  in  her  favour,  as  nearest  of  kin 
of  Mrs  Bennet.  The  defenders  called  in  that  action  were  certain  persons 
stated  to  be  the  heira-at-law  of  Mrs  Bennet.  Mrs  M^Cullooh  and  the  pursuer, 
who  had  acquired  her  right  now,  called  upon  the  defender  to  pay  up  the 
bond.  Certain  other  parties  claiming  right  to  Mrs  Bennet's  estate  interposed 
to  prevent  the  payment.  The  defender,  while  averring  his  willingness  to  pay 
the  amount  on  the  bond  to  any  one  who  might  judicially  be  found  to  have  light 
lo  it,  maintained  that  he  was  entitled  to  have  it  legally  ascertained  that  the 
pursuer  had  that  right,  and  that  the  decree  of  declarator  in  absence,  without 
any  previous  action  of  constitution,  and  without  proof  that  the  parties  called 
as  defenders  were  Mrs  Bennet's  only  heirs  in  heritage,  was  not  a  sufficient  title 
to  show  that  the  pursuer  had  right  to  the  bond.  The  sheriffs-substituto  and 
depute,  and  the  Lord  Ordinary  (Handyside),  before  whom  the  question  came 
hy  advocation,  held  that  the  title  produced  by  the  pursuer  was  ex  facie  sufficient 
to  entitle  him  to  decree.  The  defender  reclaimed,  and  the  Court  now  affirmed 
the  Lord  Ordinary's  judgment.  The  sheriff  was  bound  to  give  obedience  to 
the  decree,  which,  though  in  absence,  was  the  act  of  the  Supreme  Court,  and 
the  validity  of  which  he  could  not  inquire  into.  A  document  on  the  face  of  it 
absurd  he  might  disregard,  but  not  a  decree  stamped  with  the  authority  of  the 
Supreme  Tribunal,  and  ex  fade  regular. 

Cbaelbs  Seton  GuTHBiE  V.  JoHN  G.  T.  Sinclair. — Feb,  16. 
Property — Salmon  Fishings — Declarator, 

This  action  was  brought  to  have  it  declared  that  the  defender  had  not  the  right 
of  fishing  in  that  part  of  the  water  of  Thurso  which  bounds  the  pursuer's  lands. 
There  was  no  competing  right  of  salmon  fishing  alleged  by  the  pursuer  in  his 
own  person  connected  with  his  lands.  But  he  denied  that  the  defender's  right 
of  salmon  fishing  embraced  the  whole  water  of  Thurso ;  his  declared  object 
being  to  prevent  the  defender  coming  upon  his  lands  in  the  exercise  of  his  nght 
of  fishing.     The  question,  therefore,  turned  upon  the  extent  of  the  defender's 
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right.  The  Earls  of  Caithness  were  the  common  authors  of  both  the  pursuer 
and  defender.  In  1669  George  Earl  of  Caithness  granted  a  tack  of  salmon 
fishing,  which  embraced  the  fishings  in  the  water  of  Thurso  opposite  the  pur- 
suer's lands.  Thereafter,  in  1660,  the  Earl  sold  the  lands  now  belonging  to  the 
pursuer,  but  without  salmon  fishings.  The  Earldom  of  Caithness  passed  to  the 
Earl  of  Breadalbane  ;  and  in  1694  a  Crown  charter  was  expede  in  his  favour 
sufficiently  ample  to  carry  the  whole  salmon  fishings  in  the  water  of  Thurso  ; 
and  in  1700  the  Earl  granted  to  John  Swanson  a  tack  of  the  salmon  fishings 
extending  over  the  whole  extent  of  the  water  of  Thurso.  His  son,  John  Lord 
Glenorchie,  having  acquired  right  from  hb  father,  granted  a  feu-right  in  1706 
to  Sir  George  Sinclair  of  Cly  th,  which  embraces,  in  the  most  express  terms,  the 
whole  salmon  fishings  of  the  water  of  Thurso.  In  this  deed  mention  was 
made  of  the  tack  to  Swanson  as  a  subsisting  tack,  under  which  possession  was 
held  and  progress  of  writs  was  produced,  by  which  this  base  right  was  regularly 
vested  in  the  defender;  and  several  tacks  were  referred  to  in  1817, 1821,  and 
1832,  which  embraced  the  whole  salmon  fishings  in  the  water  of  Thurso.  On 
the  other  hand,  the  pursuer  referred  to  a  Crown  charter  in  1778,  in  which  the 
whole  of  these  salmon  fishings  were  described  as  within  the  parish  of  Thurso, 
whereas  that  part  of  the  water  of  Thurso  which  bounds  the  pursuer's  lands 
runs  through  the  parish  of  Halkirk.  The  Court  heldf  that  the  pursuer's  argu- 
ment founded  on  this  charter  was  inconclusive.  On  comparing  the  two  char- 
ters of  1694  and  1778,  a  great  many  difi^erences  occurred.  In  particular,  in 
the  former  the  salmon  fishings  were  mentioned  four  several  times  without  any 
specification  of  parishes.  The  earldom  seemed  to  have  consisted  of  an  aggre- 
gation of  baronies,  each  of  which  contained  portions  of  the  fishings  of  Thurso. 
In  the  charter  of  1778  these  fishings  were  mentioned  only  three  times  ;  and  it 
appeared  to  the  Court  at  least  questionable,  whether  in  all  these  instances  the 
parish  of  Thurso  was  specified  as  limiting  the  fishings.  They  therefore  assoil- 
zied the  defender,  with  expenses. 

Stewart  «.  Burt. — Feb.  17. 

Process — Absolvitor — Jury  Trial. 

Motion  by  a  defender  in  a  case  in  which  issues  had  been  adjusted  to  be  assoil- 
zied in  respect  the  pursuer  had  not  moved  in  the  case  for  a  ^ear  and  day.  The 
case  was  before  the  Lord  Ordinary,  and  notice  had  been  given  of  trial  before 
him:  therefore  one  question  was,  whether  this  motion  was  now  competent 
before  the  Inner  House.  The  defender  had  also  enrolled  the  case  before  the 
Lord  Ordinary  before  the  expiry  of  the  year  ;  but  no  procedure  had  followed, 
as  the  defender  now  explained  the  pursuer  had  appeared  by  counsel,  and 
undertaken  to  go  on  with  the  trial.  Notice  of  this  motion  had  been  given  to 
the  pursuer^s  agent ;  but  the  pursuer's  own  residence  was  unknown.  The 
Court  held  that  the  motion  was  competent,  and  with  some  hesitation  granted  it. 


SECOND  DIVISION. 

Laurie  v.  Laurie  and  Others. — Jan.  20. 

Testament^Holograph  WrU-— Tested  DeedStat.  1681,  e.  5. 

A  settlement  was  executed  by  William  Laurie  and  his  wife,  whereby  thev 
gave  directions  concerning  the  disposal  of  their  whole  property  (part  of  which 
was  heritable,  and  in  which  the  husband  was  infeft)  among  their  children.  The 
deed  did  not  describe  the  granters  otherwise  than  as  spouses,  and  as  possessed 
of  the  heritage  ;  and  bore  that  it  was  "  written  with  our  own  hands,"  and  sub- 
scribed in  presence  of  witnesses.  It  was  admitted  that  the  whole  deed  was 
in  William  Laurie's  handwriting — excepting  seventeen  words  of  the  clause 
naming  executors,  which  were  written  by  Mrs  Laurie.  The  son  and  heir  of 
the  granter's  eldest  son  raised  this  action  against  the  younger  children  of  the 
granters,  concluding  for  declarator  that,  as  heir-at-law  of  nis  grandfinther,  the 
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deceaaed  William  Laarie,  he  was  entitled  to  complete  titles  to  the  heritable 
property,  and  that^  the  will  left  by  William  Laurie  was  improbative  and  in- 
Talid,  and  imposed  no  harden  npon  the  parsuer ;  or  otherwise,  should  the  will 
be  found  valid,  and  that  he  was  entitled  to  take  up  the  lands  duponed  by  the 
deceased  to  the  pursuer^s  father,  subiect  only  to  the  burdens  imposed  by  the 
will.  The  Lord  Ordinaiy  (Handyside)  found  the  will  ralid,  and  decerned  in 
terms  of  the  alternative  conclusion.  The  pursuer  reclaimed,  and  the  Court 
adhered.  Obterved — The  portion  of  the  d€«d  disposing  of  and  burdening  the 
heritage  was  in  the  handwriting  of  the  proprietor,  and,  as  respected  these 
siabjects,  was  entitled  to  all  tbe  privileges  of  a  holograph  deed ;  and  that,  con- 
ndering  the  deed  as  a  tested  deed,  there  was  a  designation  of  the  writers  suffi- 
cient to  satisfy  the  requirements  of  the  statute. 

AtOhoritiea. — ^Macintyre,  Ist  March  1821,  Fac.  Col. ;  Elarl  of  Hopetoun  «. 
Soots  Mines  Company,  6th  March  1866,  xviii.  Dun.,  p.  799. 

Wilson  v.  Wilson.— /an.  20. 
Z^eaae—  Removing — Liferent  Tenant — ItentiU  Bight. 

The  pursuer,  as  heritable  proprietor  infeft  in  certain  lands  occupied  by  the 
defender,  raised  this  action  of  removing  against  him.  It  was  averred  that  the 
defender's  lease  expired  at  Martinmas  1866  and  Whitsunday  1867,  at  which 
terms  it  was  sought  he  should  be  decerned  to  remove.  The  defender  averred, 
that  the  pursuer's  predecessor,  with  the  pursuer's  consent,  had  in  1864  exe- 
cuted a  rental  right  by  which  he  had  rentalled  a  kindly  tenant  in  the  lands 
occupied  by  the  defender,  to  whom  the  rents  had  been  assigned.  It  was  pleaded 
that  the  pursuer  had  no  title  to  sue  a  removing  without  the  consent  of  the 
llferenter  under  the  rental  right.     The  Court  repelled  the  plea. 

Authoriiiei  cited. — Stair,  ii.  9, 16;  NichoUon  v.  Bonar,  1662,  Mor.,  p.  7190; 
Ersk.  ii.  vi.,  sec.  37 ;  Zuile  v.  Bucchanan,  June  29, 1831,  iz.  8h.  and  D.,  p.  , 
and  June  1833,  xL  Sh.  and  D. ;  Logic  v.  Corsie,  June  3, 1847,  ix.  Dun.,  p. 
1164  ;  ii.  Hunter  on  Leases,  p.  18. 

Thuuaa  and  Maboabbt  Walker  v.  Pabk. — 20th  January  1869. 

TruBt — Legaicy^^  Verting, 

A  truster  directed  his  trustees  to  pay  the  whole  annual  proceeds  of  his  estate 
to  his  widow,  and  on  her  death,  or  on  the  youngest  of  hb  three  grandchildren 
attaining  majority ;  whichever  event  should  last  happen,  to  ''  nav,  convey,  and 
make  over  the  whole  trust-estate  to  the  truster's  three  grandchildren,  in  equal 
shares,"  declaring  that  in  the  event  of  any  of  the  grandchildren  dying  without 
lawful  iwne,  the  share  of  such  predeceaser  should  accresce  to  the  sumvors.  And 
in  the  event  of  the  widow's  death  before  the  period  at  which  the  youngest  grand- 
child should  attain  majority,  that  the  annual  proceeds  of  the  estate,  till  that 
event,  should  be  expended  in  their  maintenance  and  education,  till  the  estate 
became  divisible.  The  whole  three  grandchildren  survived  iJie  truster. 
When  the  youngest  attained  majority,  he  was  the  only  survivor.  One  of  the 
deceased  grandchildren  had  left  two  children,  the  other  died  unmarried  and 
without  lawful  issue.  ^e2c^ Adhering  to  the  judgment  of  Lord  Ardmillan 
f Ordinary),  that  the  share  of  the  trust-estate  bequeathed  to  each  grandchild 
aid  not  vest  a  morte  testatoria.  That  the  share  of  the  grandchild  who  died  without 
issue,  accresced  to  the  survivor,  who  was  therefore  found  entitled  to  two  shares 
of  the  estate,  and  that  the  children  of  the  other  grandchild  were  only  entitled 
to  the  share  belonging  to  their  deceased  parent.  Obeerved  (by  the  Lord  Justice 
Clerk) — A  peculiarity  of  the  trust-deed  was,  that  the  only  provisions  in  favour 
of  the  grandchildren  were  expressed  in  directions  to  **  pay,  convey,  and  make 
over ;"  and  though  there  was  no  destination  over,  thei-e  was  what  was  fully 
stronger  against  vesting  till  the  period  of  distribution,  viz.,  a  right  of  survivor- 
ship ;  and,  until  two  events  should  occur,  the  trust  was  to  be  maintained. 
These  events  were  the  death  of  the  truster's  widow  and  the  majority  of  the 

VOL.  IU.-i*lfO.  XXVII.  IfABCH  1869.  X 


162  Di6£ST  OF  DECISIONS  IN  [March 

youngest  grandchild.  Had  the  estate  been  divisible  on  the  death  of  the  widow, 
•the  existence  of  the  trust  would  not  have  been  so  strong  an  argument  against 
vesting,  as  the  truster  might  have  desired  that  the  estate  should  be  kept  entire 
for  her  security  ;  but  he  directed  it  to  be  maintained  even  after  her  death,  if 
she  predeceased  the  yougest  grandchild's  maiority.  It  was  very  clear  that 
grandchildren  were  intended  to  be  first  benefited,  and  that  the  shares  of  de- 
ceasers  were  to  go  to  surviving  grandchildren,  great-grandchildren  getting  only 
a  subdivision  of  a  grandchild's  share. 

Authorities  cited. — Menzies'  Lectures,  pp.  477,  479 ;  Wallace,  28th  January 
1837,  XV.  8h.  and  D. ;  Maxwell  «.  Wyllie,  25th  May  1837,  ibid, ;  Forbes  v. 
Luckie,  25th  January  1838  ;  Kennedy  v,  Crawford,  20th  July  1841,  iii.  Dun., 
p.  1266;  Ralston  v.  Ralston,  8th  July  1842,  iv.  Dun.,  p.  1496;  Newton  «. 
Thomson,  27th  January  1849,  xi.  Dun.,  p.  452  ;  Richardson  v.  Cope,  8th  March 
1850,  xii.  Dun.,  p.  855  ;  Sterlings.  Baird*s Trustees,  12th  November  1851,  xiv. 
Dun.,  p.  20;  Campbell  v.  Campbell,  3d  December  1852,  xv.  Dun.,  p.  173; 
Halbert  v.  Dickson,  26th  March  1853,  ihid.,  p.  609. 

Poor  W£EPi£RS  9.  Peabsoxt  and  Jaceson. — Jan,  22. 
Expenses — Caution — Poor*s  Roll. 

On  the  instructions  of  Messrs  Pearson  and  Jackson,  writers  in  the  country, 
their  correspondent  in  Edinburgh  raised  an  action  in  the  Court  of  Session, 
which  was  unsuccessful,  and  the  pursuers  were  found  liable  in  expenses.  One  of 
the  pursuers  was  imprisoned  on  the  decree  for  expenses ;  he  raised  this  action  of 
relief  and  for  damages,  in  respect  of  the  imprisonment,  against  Pearson  and  Jack- 
son, and  obtained  the  benefit  of  the  Poor's  Roll.  It  was  averred, that  he  had  given 
no  authority  for  the  use  of  his  name  as  a  pursuer  in  the  former  action.  The 
defendei-s  averred  that  both  the  pursuer  and  his  wife,  also  a  party  to  the  former 
action,  both  knew  of  its  existence,  and  that  they  were  parties  to  it,  had  assisted 
in  getting  up  evidence,  and  took  no  steps  to  intimate  that  they  disapproved  of 
it.  It  was  pleaded,  inter  aUa^  that  the  pursuer  ought  to  be  required  to  find 
caution  for  expenses.  The  Lord  Ordinary  repelled  the  plea,  and  the  Court 
adhered.  Observed  (by  the  Lord  Justice-Clerk)— It  might,  in  many  cases,  be  a 
hardship  to  compel  a  party  to  litigate  with  a  pauper,  but  that  was  a  hardship 
to  whicn  parties  might  be  sometimes  required  to  submit,  as  the  only  way  of 
preventing  a  much  greater  hardship  in  the  substantial  denial  of  justice. 

AtUhonty  dted/or  Pursuer, — Curling  «.  Campbell  and  Chrystal,  10th  March 
1826,  iv.  Sh.  and  D.,  p.  548.  For  D^etM^^iY.— Manuel,  2l8t  January  ]826» 
iv.  Sh.  and  D. 

The  Soottish  Provincial  Insurance  Cohpant  v.  Christie.— Jan.  27. 

SequestraHon — Disckarg^^Appeal^Competency, — Stat.  19  and  20  Vict.j  e.  79. 

In  Buchanan's  sequestration,  the  sheriff-substitute  of  Lanarkshire  pronounced 
two  interlocutors,  one  on  26th  November  1858,  approving  of  the  composition 
and  security  offered  for  it ;  and  another  on  6th  December,  finding  the  bankrupt's 
declaration  satisfactory,  discharging  him  of  all  debts  for  which  he  was  liable 
prior  to  the  date  of  sequestration,  and  recalling  the  sequestration.  In  an  appeal 
presented  against  these  interlocutors,  it  was  objected,  that  the  appeal,  as  agamst 
the  first  interlocutor,  was  incompetent,  in  respect  it  was  not  taken  within  four- 
teen days  after  its  date,  and  against  both  interlocutors,  that  the  granting  of  them 
not  having  been  opposed  before  the  Sheriff,  they  could  not  be  appealed.  It  was 
answered,  that  the  proceedings  before  the  Sbeiiff  were  two  steps  of  one  proce- 
dure, viz.,  the  bankrupt's  discharge,  and  the  appeal  against  the  second  interlo- 
cutor being  competent,  the  appellant  was  necessarily  entitled  to  go  into  the 
matters  disposed  of  by  the  first  interlocutor,  on  which  the  second  depended. 
The  proceedings  before  the  Sheriff  were  conducted  in  absence  of,  and  at  diets 
not  intimated  to  the  appellant.  The  merits  of  the  objections  were,  that  the 
composition  was  not  fair  and  reasonable.    Heid — ^That  the  appeal  was  compe- 
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tent,  only  8o  far  as  regarded  the  interlocutor  of  6th  Deeember ;  that  on  the 
merits  there  were  no  good  objections  to  it,  and  the  appeal  was  dismissed. 

^tftAorJfMS.— M«Ottbbin  o.  Weir  and  Others,  19th  Juljr  1856,  xviii.  Dun.,  p. 
1219 ;  Taylor  9.  Crowe,  l2th  December  1856,  zix.  Dun.,  p.  145. 

Haks  Hansbns,  Enke,  and  Othehs  v.  Cbaio  and  Rose. — Feb.  4. 

Sale — Subject — Price — Periculum. 

A  cargo  of  seal  oU  waa  sold  to  Craig  and  Rose  on  11th  September  1856. 
Bonght  and  sold  notes  were  exchanged  in  these  terms : — "  Bought  this  day 
from  Captain  Gundersen,  of  the  ship  *  Polar  Bear,*  all  the  merchantable  seal 
oil,  this  yearns  prodnce  of  said  ship,  consisting  of  about  28  tons  boiled,  and  54 
tons  pale,  at  L.44, 5s.  per  ton  of  20  owt"    The  oil  was  then  lying  in  a  boiling- 
yard  at  Bo'ness  in  casks  ready  for  deliyery,  the  weight  of  the  oil  in  each  cask 
being  marked  upon  the  cask.     On  the  night  of  1 1th  September  the  whole  of 
the  pale  oil  was  destroyed  by  an  accidental  fire.    By  arrangement,  and  re* 
•ennng  the  claims  of  parties,  Craig  and  Rose  took  the  boiled  oil,  which  is  less 
▼alnable  than  pale  oil,  at  an  agreed-on  price  of  L.42,  5s.  per  ton.    The  price  of 
the  whole  oil  at  the  rate  at  which  it  was  agi-eed  to  be  sold  was  L.8588.     This 
action  was  raised  against  Craig  and  Rose  for  the  balance,  after  deducting  the 
price  (L.1179)  paid  for  the  boiled  oil.   It  was  pleaded  in  defence,  that  the  con- 
tract of  sale  was  not  completed  by  the  exchange  of  the  bought  and  sold  notes, 
in  respect  Tarious  things  required  to  be  done  by  the  defenders  before  the  con- 
tract could  be  implemented — to  ascertain  the  quantity  of  the  oil  sold,  its  mer- 
chantable quality,  and  the  amount  of  the  contract  price,  and  consequently  that 
the  riak  remained  with  the  seUers.     The  Lord  Ordinary  ( Ardmillan)  Held — 
That  the  oil  was  at  the  risk  of  the  defenders  when  it  was  destroyed,  that  they 
were  liable  for  the  price  thereof,  and  decerned  against  them  as  concluded  for. 
On  a  reclaiming  note  the  Court  adhered. 

The  Lord  Justice-Clerk,  in  delirering  his  judgment,  observed — The  question 
raised  in  this  case  was  new,  difficult,  and  important,  and  to  be  decided  accord- 
ing to  the  principles  of  the  law  of  Scotland  as  to  risk,  which  had  been  adopted 
from  the  Roman  law.  Gases  cited  from  the  English  and  American  books  did 
not  apply,  as  by  the  law  of  these  countries  all  such  questions  depended  solely 
on  an  inquiry  as  to  the  right  of  property  according  to  the  rule  re$perU  domino. 
The  laws  of  Scotland  and  Rome  had,  however,  adopted  an  exception  to  that  rule, 
expressed  in  the  brocard  periculum  rei  vendikB  nondum  tradiilcB  es  empioria. 
The  distinguishing  peculiarities  of  the  present  case  were — (1.)  That  the  goods 
sold  were  the  entire  produce  of  a  particular  cargo ;  (2.)  That  t)ie  quantity  had 
been  precisely  ascertained  and  fixed  by  the  sellers  before  the  sale  ;  (3.)  That 
the  quantity  so  precisely  ascertained  and  fixed  was  part  of  the  description  of 
the  subject  in  the  contract  of  sale,  accompanied,  however,  by  the  qualifying 
word  ''  about  ;*'  and,  (4.)  That  the  price  was  stipulated  to  be  so  much  a  ton, 
and  not  a  slump  price  for  the  whole  quantity.  It  is  the  general  doctrine  of  the 
civil  and  of  Scotch  law,  that  in  order  to  risk  passing  before  delivery  the  sub- 
ject of  contract  must  be  specific  and  the  price  certain.  Where  a  particular 
cask  of  wine  is  sold  for  a  ^ump  price,  the  contract  is  complete  and  the  risk 
passed  to  the  buyer,  because  tne  subject  was  a  definite  corpus  or  species,  and 
the  price  a  fixed  sum  of  money.  But  jurists  were  divided  on  the  question, 
whether,  if  a  cask  of  wine  of  unascertained  contents  was  sold  at  so  much  a 
gallon,  the  corpus  of  the  subject  was  so  specific,  and  the  price  so  fixed,  that  the 
persoiud  contract  was  complete  ?  It  appeared  to  his  lordship  that  in  that  case 
the  personal  contract  of  sale  was  not  complete,  because  the  price  was  necessarily 
oncertain  till  the  ^uantitv  was  ascertained  by  measurement.  It  followed  that 
the  sale  of  a  certain  and  known  mass  of  fungibles,  by  general  description,  but 
of  unascertained  extent,  at  a  rate  of  price  according  to  measure,  weight,  or  num- 
ber, was  not  such  a  complete  personal  contract  of  sale  as  operated  a  transfer  of 
the  risk  to  the  buyer,  until  the  mass  have  been  measured,  weighed,  or  counted, 
and  so  the  price  ascertained.     The  non-ascertainment  of  the  {)rice  by  the  con- 
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tract  made  the  oontraot  incomplete.    Then  was  but  one  material  point  of  ^ffer- 
enee  between  the  supposed  case  and  the  case  in  hand — ^namely,  that  in  the  former 
the  quantity  of  the  goods  sold  was  nnascertained  except  to  the  extent  of  mere 
rongn  and  conjectuiid  estimate,  which  must  always  be  possible  where  the  mass 
was  a  fixed  corpus,  capable  of  being  inspected ;  while  in  the  latter  the  quantity 
had  been  ascertained  before  the  sale  bv  the  sellers,  and  was  stated  according  to 
the  actual  weights  in  the  contract  itself.    This  statement  of  the  quantity  in  the 
contract  remored  that  uncertainty  of  the  price  which  alone  in  the  fonner  dero- 
gated from  the  completeness  of  the  contract.     The  price  in  this  case  was  not 
uncertain,  because  there  was  within  the  contract  itself,  not  a  statement  of 
the  eumtdo  price  certainly,  but  a  statement  of  particulars  which  enabled  any 
man,  without  goine  beyond  the  contract,  by  simple  arithmetical  process,  to 
ascertain  the  cumtiio  price  for  himself.     But  the  statement  in  the  contract  of 
the  precise  weight  of  the  oil  was  qualified  by  the  word  **  about,"  which  in 
certain  cases  may  be  a  word  of  some  importance  in  fixing  what  the  parties  had 
actually  contracted.    In  this  ease  its  occurrence  was  Tery  sufficiently  explained 
by  the  buyers'  right,  according  to  the  practice  of  the  trade,  "  eHher  hifort  cr 
after  ddwtfiy^'*  to  check  the  weights.     But  a  right  in  the  buyer  to  check  the 
weights  stated  in  the  contract  did  not  suspend  or  make  the  contract  imperfect, 
as  regarded  the  certainty  of  the  contract  price.     In  a  sale  of  a  certain  quantity 
of  goods  represented  as  of  a  particular  quantity  at  a  slump  price,  the  buyer 
would  be  also  entitled  to  check  the  weights.    The  effect  of  a  material  deficiency 
of  weight  would  depend  on  the  remedies  known  to  each  particular  system  of 
jurisprudence.     In  the  law  of  Rome  the  buver  would  hare  his  acHic  qumUi 
fiufiom,  and  in  Scotland  he  might  be  entided  to  rescind  the  contract;  but  in 
neither  case  would  the  personal  contract  be  incomplete  in  any  of  its  essential 
terms.     According  to  the  practice  of  trade,  a  deduction  from  the  price  of  oil  is 
made  on  account  of  sediment,  when  the  amount  is  considerable,  and  that  with 
this  view  also  the  buyer  was  entitled  to  examine  the  oil,  before  and  after  delivery. 
This  right  was  no  way  inconsistent  with  the  completeness  of  the  personal  con- 
tract, but  rather  assumed  both  that  the  subject  of  sale  was  a  specific  corpus, 
afterwards  to  be  examined,  and  that  there  was  a  fixed  price,  from  which  a  de- 
duction was  to  be  made  if  sediment  were  didcoyered  to  any  material  extent. 
These  stipulations  were  intended  to  give  to  the  buyer  the  same  right  that  the 
Roman  law  gave  in  the  form  of  the  ocfto  quanti  mtnarit;  that  remedy 
no  more  interfered  with  the  completeness  of  the  contract  of  sale  in  the 
Roman  practice,  than  the  right  of  rescission  given  by  our  practice,  in  the  event 
of  the  subject  fulling  matenallv  short  either  in  respect  of  quantity  or  quality, 
did  so.     It  was  further  contended  that,  as  there  was  a  di£ference  in  value  be- 
tween pale  and  boiled  oil,  there  might  have  arisen  a  claim  on  the  part  of  the 
bnyers  if  the  proportion  of  the  oale  oil  was  smaller  than  was  stated,  only  one 
rate  of  price  being  stipulated  for  both  kinds.    Such  a  discovery  could  have 
founded  no  other  remedy  than  that  of  rescinding  the  contract,  which  could  not 
affect  the  completeness  of  the  contract  while  it  remained  in  force.     Lastly,  it 
was  said  that  the  undertaking  of  the  sellers  by  arrangement  on  the  day  of  sale 
to  send  a  written  specification  of  the  weights,  to  enable  the  buyer  to  exercise 
this  right  of  check,  "  and  that  the  oil  mi^t  be  searched  on  Saturday  the  13th 
September,"  was  in  truth  a  postponement  of  delivery  by  special  agreement, 
which  had  the  effect  of  leaving  the  risk  on  the  sellers.     But  if  the  contract  was 
otherwise  complete,  and  if  it  was  in  the  option  of  the  buyer  to  take  delivery 
when  he  pleased,  the  mere  postponement  of  that  delivery  to  suit  his  convenience 
did  not  alter  the  risk.     There  was  no  difficulty  as  to  proof  of  the  amount  of 
the  contract  price.    Under  the  contract,  the  pursuers  were  entitled  instantly  to 
have  raised  action  for  the  price,  and  it  was  for  the  defenders  to  establish,  if 
they  could,  any  ground  of  deduction,  in  terms  of  the  contract  or  of  the  practice 
of  trade. 

AtUhoritie$ Cited  by  the  Lord  Ordinary :  Instit.  de  Empt.  Vend.  t.  24,  sec. 

3;  i.  Beirs  Corns.  (Sliaw^s),  pp.  100,  109 ;  Enik.  Inst.  iii. .%  sec.  7  ;  McDonald 


1859.]  THB  COUBT  OF  SESSION.  165 

«.  Hatchison,  3d  January  1744,  Mor.,  p.  10,070  ;  Melville  and  Liddell  «.  Bo- 

bertaon,  Slat  Janoanr  1749,  Mot.   p.  10072;  Brown  on  the  Law  of  Sale, 

p.  366 ;  Pothier  Tr.  I>e  oont.  de  vente,  vol.  i.,  p.  670 ;  8inith*ii  Mercantile  Law, 

p.  406 ;  Addison  on  Contracts,  p.  226  ;  Zagnry  v,  Fumell,  ii.  Campbell,  p. 

239 ;  Wallace  e.  Breeds,  ziiL  East.,  p.  622;  Logan  9.  Le  Mesnrier,  xi.  Eog. 

Jurist,  p.  1091,  and  vi.  Moore,  p.  116;  Swanwick  «.  Sothem,  ix.  Adolph.  and 

SUis,  p.  900 ;  Valpy  e.  Gibson  (Common  Pleas),  zri.  Law  Journal,  p.  248 ; 

Tansley  v.  Turner,  ii.  Bing.  (N.  S.),  p.  160  ;  Rngg  v.  Minett,  xi.  Ea8t.,V  ^10 ; 

IVhitehonse  v.  Frost,  xii.  East.,  p.  614.     CUed  by  tie  Lord  JutUee-C^k  :  u 

Bell's  Coma.,  p.  169;  Ersk.  Inst.  iii.  3,  see.  7;  i.  Voet,  p.  806  ;  Bruneman  in 

Pand.,  torn,  i.,  p.  727,  sees.  27-80;  Lauterbach  in  Pand.,  torn,  i.,  sec.  14; 

PoUiier,  Cont.  de  Vente,  No.  809 :    Digest,  xviii..  Tit  i.,  L.  S6,  sec.  6  ; 

Troplong,  Cont  de  Vente,  torn.  L  690,  p.  124 ;  McDonald  o.  Hutchison,  ui  nip. 

FOB8TTH  V.  WlBHART. — FA.  8. 

Cautionwy  OMiffmtion — Liherathn  o/Cautiomer, 

Martin  granted  a  bond,  dated  in  1844,  for  L.200  to  Blackburn,  by  which 
Forsvth  became  bound  as  cautioner  for  regular  payment  of  the  interest. 
Blackburn,  in  1846,  assigned  the  bond  to  Wishart. .  In  November  1849, 
Wishart,  without  Forsyth's  knowledge,  entered  into  a  transaction  whereby  a 
eorrobonUiTe  obligation  for  the  payment  of  the  interest  was  ^[ranted  by 
Mowbray,  on  the  condition  that  WiBhart  would  not  call  up  the  principal  sum 
till  Whitsunday  1860.  Mowbray's  obligation  was  indorsed  on  tne  bond,  and 
recorded  along  with  it.  Martin  haWng  failed  to  pav  a  half  year's  interest, 
Forsyth  was  charged  on  the  bond  for  payment  thereo/.  In  a  suspension  of  the 
charge,  HM  (affirming  the  judgment  of  Lord  Uandyside  Ordinaiy) — That  a 
cautioner  for  payment  of  interest  was  really  a  cautioner  for  the  principal,  and 
entitled  to  the  same  privileges  as  a  cautioner  for  the  principal.  That  the  creditor, 
by  his  transactions  with  the  debtor,  had  liberated  the  cautioner,  and  that  the 
charge  ought  to  be  suspended.  Obmrved — ^Although  the  indulgence  granted 
was  for  a  short  period,  it  was  sufficient  to  liberate  the  cautioner,  as  during  that 
space  (the  bond  bemg  past  due)  the  creditor  had  deprived  himself  of  the  right  to 
use  diligence,  if  he  had  seen  cause  for  it ;  all  speculation  as  to  whether  he 
would  have  done  so  or  not  in  the  circumstances,  was  irrelevant ;  it  being  suf- 
ficient to  liberate  the  cautioner,  that  the  creditor  had  bound  himself  not  to  do  so, 
and  so  tied  up  his  hands  for  a  certain  period. 

AuthorUies. — Stat.  1696,  c.  6  ;  Richardson  v,  Harvey,  29th  March  1863, 
XV.  Dun.,  p.  628 ;  Bell's  Coms.,  p.  277  (6th  edit.) ;  Madcenzie  v.  Macartney, 
H.  L.,  8ept  23, 1831 ;  V.  Wilson  and  Sh.,  p.  604  ;  Low  and  Bum^,  Feb.  17, 
1826,  iii.  Sh.  and.  D.,  p.  643. 

Tbomson  v.  Fowlbb. — Feb.  8. 

Landlord  find  Tenant — Liability  of  a  LamdUirdfQr  Vakie  0/ Improvements 

made  If  a  Tenant  at  unU. 

Thomson  signed  a  letter  addressed  to  Fowler's  factor  whereby  he  "  agreed  to 
take  a  lease"  of  certain  lands,  becoming  bound  to  execute  certain  improvements, 
and  by  signing  which  he  understood  he  got  a  lease  for  19  years,  from  Whit- 
sunday 1846.  He  was  ejected  in  1866,  it  having  been  held  in  a  removing,  that 
the  missive  was  not  binding,  in  respect  it  did  not  state  any  period  as  the  dura- 
tion of  the  lease.  Thomson  raised  this  action  against  Fowler  for  L.168  as  the 
value  of  trenching,  draining,  and  other  improvements  made  by  him,  on  the 
faith  that  he  had  a  19  years'  lease,  from  which  improvements  he  had  derived 
no  profit,  having  been  eiected  before  they  became  profitable.  It  was  averred, 
that  the  improvements  had  been  made  on  the  fiuUi  of  his  having  a  lease ;  that 
they  were  such  as  no  tenant  would  make  unless  he  had  a  19  years'  lease,  and 
that  the  defender  was  lueratue  to  the  amount  sued  for.  It  was  pleaded,  that 
the  pursuer's  claim,  though  never  recognised  by  any  express  decision,  was  not 
excluded  by  the  law  of  Scotland,  any  more  than  was  the  right  of  a  party  to 
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compensation  for  improvements  made  bana/ide  in  the  belief  that  he  had  a 
gooa  right  of  property  ;  the  execution  of  the  improyements  was  known  to  the 
defender,  and  not  being  objected  to,  strengthened  the  pursuer's  claim,  which 
was  founded  on  the  prindple  of  equity,  nemo  debet  lacupUiari  dammo  uUerius. 
The  Court  (adhering  to  the  judgment  of  Lord  Benholm)  assoilzied  the  de- 
fender. Observed — That  in  sustaining  a  claim  of  recompence  for  meliorations, 
a  distinction  had  always  been  made  between  improvements  made  on  a  supposed 
title  of  property  and  those  made  on  a  temporary  right.  The  claim  of  a  party 
in  the  latter  case  had  never  been  recognised,  and  no  specialties  were  averrod  by 
the  pursuer  to  make  his  claim  an  exception  to  the  general  rule  of  law. 

^tfMori^.— Stair  ii.,  1,40 ;  Ersk.  Inst.,iii.,  1  sec.  11 ;  Bell's  Per.,  sec.  VZ66  ; 
Morton  v.  Lady  Montgomery,  22d  Feb.  1822, 1  8.  and  D.,  p.  344 ;  Jack  v. 
Pollock,  2dd  Feb.  1665,  Mor.,  p.  13412 ;  Halket  v.  Watt,  24th  Jan.  1672, 
Mor.,  ibid:  Halliday  v.  Temple,  20th  Feb.  1706,  Mor.  p.  13419;  Clark  v. 
Brodie,  28th  Nov.  1801,  Hume,  p.  648 ;  Mackay  v,  Brodie,  Hume,  p.  649 ; 
Magistrates  of  Selkirk  v.  Clapperton,  12th  Nov.  1830,  ix.,  8h.  and  D.,  p.  9. 

SOMBKVILLB  AND  OtHBBS  9.  DaRLINQTON  AND  OTHERS. — Fd>,  10. 

Se^ueetration — Appeal — Examination  of  Bankrupt — Stat,  19  and  20  Viet., 

c,  79,  eec.  88. 

At  a  meeting  of  creditors  it  was  resolved  by  three  creditors — (a  majority  in 
value,  but  a  minority  in  number) — that  the  bankrupt  should  be  re-examined 
on  the  ground  that  the  bankrupt  had  not  been  interrogated  on  certain  points. 
In  consideration  of  the  circumstances,  the  appeal  was  dismissed,  there  was  no 
reason  set  forth  which  showed  it  to  be  desirable  that  the  bankrupt  should  be 
re-examined,  particularly  considering  he  had  never  refused  to  give  any  iufor- 
mation  reganung  his  estate  the  trustee  might  require.  Obeervei— -It  could  not 
be  doubted  that  it  was  competent  to  apply  to  the  Sheriff  for  an  order  for  a  re- 
examination of  a  bankrupt ;  and  as  to  the  necessity  for  doing  so,  the  decision 
of  the  trustee  and  commissioners  was  subject  to  the  control  of  the  general  body 
of  creditors ;  but  before  such  an  application  can  be  sustained  by  the  Sheriff, 
in  whose  judgment  the  matter  is  put,  good  grounds  for  it  most  be  shown,  and 
that  especially  when  the  application  is  made  on  the  direction  of  a  minority  in 
number  of  the  creditors,  and  only  a  small  majority  in  value. 

Brownlie  e.  Thomson,  Feb,  11. 
Reparation, — Slander — Juetification — Issues, 

The  pursuer  of  this  action  concluded  for  damages  against  a  farmer  on  the 
estate  on  which  the  pursuer  was  a  gamekeeper,  in  respect  the  defender  having 
conceived  groundless  hatred  and  malice  against  him,  took  every  opportunity  of 
maligning  the  pursuer,  and  at  various  places,  during  the  months  of  June,  July, 
and  August  1 867,  asserted  that  the  pursuer  was  a  **  poacher,"  a  '*  murderer,"  and 
a  **  blackguard  ;"  two  conversations  were  condescended  on  when  the  defender 
had  made  such  statements  concerning  the  pursuer.  The  defender  averred,  that 
in  September  1857,  the  pursuer  had  been  one  of  a  gang  of  poachers  trespassing 
in  the  defender's  farm,  when  he  threatened  to  shoot  the  defender  ;  down  to 
December  1866,  when  the  pursuer  was  appointed  gamekeeper,  he  had  been 
frequently  seen  poaching  upon  the  defender's  farm,  and  was  known  in  the 
neighbourhood  as  a  poacher.  Held — That  the  pursuer  was  entitled  to  take  an 
issue  as  to  his  being  called  a  blackguard,  and  person  of  bad  character,  and  a 
murderer,  without  its  being  necessary  that  he  should  also  put  iji  issue  whether 
he  had  been  called  a  poacher  ;  and  that  he  was  not  bound  to  take  separate  issues 
as  to  each  or  any  of  these  epithets  which  were  alleged  to  have  been  applied  to 
him  in  the  course  of  one  conversation : — ^that  the  defender's  averments  con- 
cerning the  pursuer  were  no  justification  of  the  slanderous  epithet  applied  to 
the  pursuer  in  1857  ;  and  that  the  defender  was  not  entitled  to  an  issue  to  prove 
these  averments. 

Authority  cited. — Burnaby  v.  Robertson,  3d  March  1848,  x.  Dun.,  p.  85fi. 
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M*L0UGHLAN  9.  EVANS. — Feb,  18. 

Revemte — Excise  Proiecution— Conviction — Stai.  7  and  8  6^o.  IV.  ^  c.  53,  hc.  33 
— Beifiew — Exchequer  Court — Stat.  1 9  and  20  VieU,  c.  56. 

M*Iiooghlan  was  apprehended  on  a  charge  of  illict  distillation  by  Evans  and 

Eyresy  two  officers  of  excise,  and  committed  to  the  prison  at  Airdrie,  on  a 

detainer  signed  by  Evans  and  Eyres.     He  was  detained  fram  22d  March  1858, 

until  the  forenoon  of  the  24th,  or  for  about  forty-eight  hours,  when  he  was 

taken  before  a  Justice  of  the  Peace,  and  orally  charged  by  E?ans  with  a  breach 

of  the  excise  law,  in  so  far  as  he  was,  when  arrested,  in  a  private  and  unentered 

place,  where  distiUation  was  being  carried  on.     The  magistrate  having  heard 

the  complaint,  and  the  statute  (7  and  8  Geo.  IV.,  c.  53)  on  which  the  complaint 

was  founded  having  been  prodaced  to  him,  asked  M^Loughlan  if  he  was  guiltv. 

He  denied  the  charge.     Evans  then  gave  his  own  evidence  in  support  of  the 

charge,  and  moved  for  a  warrant  to  commit  M'Loughlan.     There  was  no 

clerk  present,  and  a  warrant  to  commit  M^Loughlan  to  prison  for  three  months 

with  hard  labour,  was  made  out  by  Eyres,  and  signed  by  the  Justice.     The 

whole  proceeding^  were  conducted  in  private.    Under  the  33d  section  of  the 

Act  7  and  8  Oeo.  lY.,  c.  53,  it  is  lawful  for  any  excise  officer,  on  disco veriuff 

any  commodities  in  process  of  being  manufactured  in  any  private  and  unentered 

place,  in  respect  of  which  commodities  duties  of  excise  are  imposed,  and  shall 

at  the  same  time  discover  any  person  assisting  thereat,  every  person  so  discovered 

shall  foi-feit  L.dO,  and  any  officer  of  excise  has  power  *^  to  arrest  and  detain 

any  person  so  discovered,  and  convey  him  before  one  or  more  Justices  of  the 

Peace  :  And  it  shall  be  lawful  for  such  Justice,  on  confession  of  the  party,  or 

by  proof  on  the  oath  of  one  or  more  creditable  witnesses,  to  convict  every  such 

person  so  discovered,  and  every  such  person  shall  forfeit  L.80  sterling."    And 

Isiliug  payment  of  the  fine,  the  Justice  so  convicting  may,  by  warrant  under 

his  hand,  commit  the  offender  to  the  House  of  Correction,  or  other  prison, 

there  to  be  imprisoned  for  three  months,  with  hard  labour. — M'Longhlan 

brought  a  suspension  in  the  Court  of  Session,  which  came  before  the  Lord 

Ordinary  on  the  Bills  on  20th  April  1858.     The  suspender  was  liberated.     On 

the  motion  of  the  respondent  the  case  was  remitted  to  the  Lord  Ordinary  in 

Exchequer  causes  (Lord  Ardmillan).    The  Lord  Ordinary  found  the  suspension 

competent,  found  the  proceedings  complained  of  were  illegal,  and  suspended 

the  letters  and  charge.     On  a  reclaiming  note,  and  after  full  argument,  the 

Court  adhered.  OUwved — The  jurisdiction  of  the  Justice  was  only  conferred  bj 

the  statute  founded  on,  and  it  was  necessary  that  ever^'thing  done  under  it 

should  he  in  strict  conformity  with  its  provisions.    The  proceeding  before  the 

Justice  must  take  place  immediately  on  the  arrest,  or  he  has  no  jurisdiction 

under  the  Act;  and  not  after  a  detention  in  prison,  arrest  and  incarceration 

being  diffisrent  things;  the  officer  had  a  warrant  to  arrest  and  detain,  and 

then  to  bring  the  offender  before  a  Justice ;  but  not  to  commit  to  prison,  and 

then  take  the  offender  before  a  magistrate  for  summary  punishment.     Where 

the  accused  was  committed  to  prison,  there  were  different  forms  of  procedure 

available. 

^tffAori^fes.— Ersk.  Inst.  i.  4,  sec.  16  ;  Craig  «.  M*Colme,  16th  May  1801, 
Hume's  Decisions,  p.  252 ;  Quthrie  v.  Cowan,  10th  December  1807,  Fac.  Col. ; 
Campbell  v.  M'Gorran,  10th  July  1824,  iii.  Sh.  and  D.,  p.  245  ;  Macfarlane  v. 
A.  B.,  6tli  March  1827,  v.  Sh.  and  D.^  p.  537;  Smith*.  Tasker  and  Robertson, 
27th  June  1827,  v.  Sh.  and  D.,  848 ;  Galbraith  v.  Sawers,  13th  Nov.  1840, 
iii.  Dun.,  p.  52;  Macdonald  v.  Gray,  15th  June  1844,  vi.  Dun.,  1161  ;  Gunn 
V.  Procurator  Fiscal  of  Caithness,  24th  Nov.  1845,  ii.  Brown's  Justiciary  Rep., 
p.  554;  Roger  v.  Magistrates  of  Pittenweem,  22d  Nov.  1847,  Arkley  Just, 
hep.,  p.  393  ;  Stuart  v.  Brough,  20th  Dec.  1850,  xiii.  Dun.,  p.  408  ;  Hay  and 
Others  9.  Linton,  ii.  Irvine  Just.  Rep.,  p.  333;  Van  Boven  (Queen's  Bench), 
ix.  Adolph.  and  Ellis,  p.  735;  DougW  Excise  Case,  p.  247  ;  Paley  on  Sum- 
mary Convictions,  p.  357  Edit.  (1856). 
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Falbs  luptaaovuKXT'^Apprekennan  of  Person  Imane. — ^Action  for  fiilse  im- 
priBODment  in  a  Lunatic  Aaylum.  Plea, — That  plaintiff  conducted  himaelf  as 
a  person  of  unsound  mind,  and  a  fit  subject  for  a  lunatic  asylum.  Lord  Camp- 
bell,  C.  J. — I  think  the  plea  is  clearly  bad.  At  common  law,  only  persona  who 
are  actually  of  unsound  mind,  and  whom  it  would  be  dangerous  to  leave  at 
large,  can  be  restrained  of  their  liberty.  Mr  Bovill  has  gravely  argued,  that 
persons  who  Mham  madness  may  be  shut  up  in  lunatic  asylums.  It  would  be 
most  dangerous  to  the  liberty  of  the  subject  if  that  were  so.  There  are  many 
eeemirie  persons,  as  we  know  from  cases  of  contested  wills,  who  are  not  by  any 
means  to  be  treated  as  lunatics.  The  8  and  9  Vict.,  c.  100,  sec.  99,  affords  an 
argument  that  there  is  no  authority  at  common  law  for  the  proposition,  that  if 
two  men  say  A.  B.  is  a  lunatic,  G.  D.  may  take  him  up  and  treat  him  as  such. — 
(Fletcher  v.  Fletcher,  7  W.  R.  187.) 

Bill  of  Ezchanob — Mitrepresmtatum  of  Authority  to  Aeeepi — Damage», — 
A  bill  of  exchange  for  L.500,  for  bricks  supplied  to  the  Surrey  Gardens  Com- 
pany, was,  on  the  authority  of  two  of  the  directors  (defendants),  accepted  in  the 
following  form : — *''  Accepted  on  behalf  of  the  directors.  Henry  Ellis,  secre- 
tary." It  was  shown  at  the  trial  that  the  directors  had  no  authority  by  the  deed 
of  settlement  to  accept  billR.  It  did  not  appear  that  the  plaintiff  (a  subsequent 
indorsee)  had  giTen  any  value  for  the  bill,  or  in  any  other  way  had  sustained 
anjT  damage.  The  learned  judee  directed  a  verdict  to  be  entered  for  the 
pluntiff  for  the  amount  of  the  bill,  reserving  leave  to  the  defendants  to  move 
to  enter  the  verdict  for  them,  or  to  reduce  the  damages  to  a  nominal  sum.  A 
rule  having  been  accordingly  obtained,  Pollock,  G.B. — ^I  am  of  opinion  that 
the  rule  ought  to  be  made  absolute  to  enter  the  verdict  for  the  defendant.  The 
first  count  of  the  declaration  is  founded  on  an  instrument  sued  upon  as  a  bill 
of  exchange,  charging  the  defendants  with  liability  as  the  acceptors.  The 
second  count  is  for  a  false  representation  that  the  defendants  had  authority 
to  bind  the  Surrey  Gardens  Company.  The  points  reserved  at  the  trial  raise 
two  questions ;  fint,  whether  the  defendants  were  liable  as  acceptors.  They 
are  not,  because  there  was  no  legal  capacity  to  contract  as  directors,  and  it  was 
not,  nor  did  it  profess  to  be,  their  acceptance  in  any  other  capacity.  As  said 
by  Lord  Tenterden  in  Polhill  v,  Walter,  "No  one  can  be  liable  as  acceptor  but 
the  person  to  whom  the  bill  is  addressed,  unless  he  be  an  acceptor  for  honour, 
which  the  defendant  certainly  was  not.'*  Therefore,  on  the  first  count,  tiie  de- 
fendants are  entitled  to  have  the  verdict  entered  for  them.  As  to  the  second 
point,  whether  damages  were  due  by  reason  of  the  misrepresentation  of  autho- 
rity to  accept,  Bramwell,  B.,  said — It  is  clear  that  the  bill  of  exchange  was  not 
the  acceptance  of  the  defandants.  This  is  one  of  those  actions  in  which  the 
plaintiff  sues  to  recover  the  damage  done  by  the  act  complained  of,  and  in 
which  the  act  itself  is  not  actionable.  As  in  the  case  of  Wilby  v.  Elston,  8  C. 
B.  142,  where  the  subject  of  complaint  was  the  speaking  of  words  not  action- 
able in  themselves,  and  the  declaration  alleged  special  damage,  the  Court  held 
that  the  action  was  for  the  special  damage,  and  all  the  rest  was  merely  showing 
how  the  damage  came  about.  The  plaintiff  complains  that  Uie  defendant 
damaged  him  by  doing  so  and  so ;  hereby  falsely  representing  that  he  had 
authority  to  bind  the  company.  As  said  by  Maule,  J.,  '^  The  substance  of  the 
charge  m  the  declaration  is,  that  the  defendant  has  inflicted  injury  on  the 
plaintiff  by  the  speaking  of  words  not  actionable  ftr  se.  The  plea  of  Not 
Guilty  in  effect  says  that  the  defendant  did  not  injure  the  plaintiff  in  the 
manner  alleged ;  it  therefore  puts  in  issue  the  infliction  of  the  wrongs  in  the 
mode'descril^d."  So,  here,  the  plea  of  Not  Guilty  denies  that  the  plaintiff 
sustained  any  damage.  On  that  ground  the  plaintiff  fails  to  maintain  his  action 
on  the  second  count. — (Eastwood  e.  Bain,  7  W.  R.  90.) 
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LORD  MURRAY  AND  HIS  COMPEERS. 

So  far  as  the  Faculty  of  Advocates  in  Scotland  is  concerned,  and  so 
far  as  it  is  safe  to  afRrm  or  deny  anything  respecting  the  feet  of  a 
centipede  not  yet  advanced  into  daylight,  the  aiBrmation  may  be 
hazarded,  that  this  nineteenth  century  put  its  best  foot  foremost. 
In  the  first  year  of  it,  the  year  1800,  five  young  gentlemen  became 
members  of  that  learned  body,  and  four  of  them  oore,  in  the  alma- 
nacs of  several  succeeding  years  and  other  documents,  the  not  un- 
known names  of  J.  A.  Murray,  H,  P.  Brougham,  F.  Horner,  and 
H,  Cockbum.  The  hopes  and  fears  with  which  they  began  to  walk 
the  boards  of  the  Parliament  House — "  the  Salle  de  PasPerdus" — 
have  long  been  almost  forgotten  even  by  themselves,  and  are  now 
forgotten  quite  by  three  of  them  ;  one  alone  surviving  in  the  person 
of  Lord  Brougham,  who  has  realised  more  of  the  hopes  of  ambition 
than  any  public  man  living,  and  who  has  hardly  ever  felt  any  of  the 
fears  of  ordinary  mortals.  What  their  subjects  of  amusement  and 
of  talk  might  be  on  the  old  floor,  more  than  58  years  ago,  is  all  dim 
and  uncertain  now.  Yet  in  fancy  it  is  possible  to  observe  them 
listening  to  some  speech  of  their  short,  smart,  glib,  prettily  and 
confusingly  eloquent  friend,  whom  they  all  knew  in  the  Speculative 
Society — Frank  Jefirey,  a  young  man  of  a  few  years'  standing  and 
no  great  practice,  and  of  the  political  principles  of  Whiggism, 
reckoned  dangerous  by  those  in  high  places,  but  of  the  swiftest 
thinking  faculty  and  the  most  rapid  dignified  utterance,  very  certain 
to  find  something  to  do  in  the  world  it  Destiny  have  no  decided  ob* 
jections,  and  be  not  less  thrifty  of  his  instruments  than  she  used  to 
oe;  or  one  can  conceive  their  laughter  over  some  happy  pun  of 
Hany  Erskine,  or  some  prurient  joke  of  John  Clerk,  and  their 
admiratioa  at  some  finished  statement  of  the  classical  George 
Cranstoun,  or  some  profound  thought  of  the  grave  and  taciturn 
Solicitor-General  Blair;  or  see  them  mix  in  a  circle  around  the 
unknown  magician,  Walter  Scott,  suspected  of  being  a  poet,  but 
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not  yet  awai'e  of  it  himself,  a  Tory  in  his  creed,  and  made  Sheriff  of 
SelUrkshire  among  the  last  days  of  last  century  through  the  influ- 
ence of  the  Duke  of  Buccleugh  ;  to  hear  him  tell  some  odd  Scotch 
story,  or  with  protruded  chm  and  disjointed  phraseology  mimic 
Eskgrove,  the  absurdest  being  ever  decked  in  judicial  trappings ; 
or  answer  inquiries,  when  pressed,  as  to  the  researches  which  then 
occupied  him  after  that  Minstrelsy  of  the  Scottish  Border  which  he 
was  bom  to  collect  and  transmute  into  those  marvellous  fictions 
which,  years  afterwards,  became  the  delight  of  all  civilised  nations. 
How  far  they  ventured  to  each  other  to  express  sympathy  with 
the  principles  of  the  French  Bevolution,  which,  with  the  martial 
achievements  of  the  *^  armed  soldier  of  democracy,"  Napoleon,  the 
practical  embodiment  of  them,  then  convulsed  Europe,  or  with  the 
speculations  of  the  French  sceptics,  Voltaire  and  Kousseau,  may  be 
conjectured,  though  it  is  not  left  to  conjecture  that  these  principles 
had  a  most  decided  influence  on  their  living  and  thinking.  Whether 
they  applauded  in  whisper  the  Consul  Buonaparte's  letter  to  George 
III.  urging  peace  for  Europe,  or  Lord  Grenville's  insolent  reply  to 
that  letter,  or  Talleyrand's  spirited  reminder  that  this  monarch  held 
his  throne  by  virtue  of  a  revolution  and  national  choice  just  as 
much  as  the  First  Consul  of  France,  or  rejoiced  at  his  victory  over 
Austria  at  Marengo — who  shall  tell  ?  That  they  all  were  eager  for 
the  advancement  of  liberty,  they  showed  long  after  the  ardour  of 
youth  had  cooled;  and  it  is  not  difiicult  to  imagine  the  strong 
mutterings  of  indignation  with  which  they  condemned  the  reftisal  of 
stubborn,  bigoted  King  George,  to  redeem  the  pledge  of  Pitt,  and 
afford  his  Roman  Catholic  subjects  relief  from  unjust  disabilities^ 
and  the  other  political  oppressions  of  that  day. 

Certain  it  is  that  there  never  were  more  stirring  themes  for  discus- 
sion, and  minds  abler  to  discuss  them.  For  a  year  and  upwards  they 
were  content  to  talk  about  literature  and  politics  in  the  Parliament 
House,  at  private  suppers,  and  in  the  speculative  society;  but  in 
1802,  on  the  suggestion  of  Sidney  Smith,  a  witty  vagrant  and  wise 
Englishman,  aft;erwards  lost  in  the  Church,  they  resolved  to  set  up 
the  Edinburgh  Review.  Mr  John  Archibald  Murray  was  present 
at  the  beginning  of  that  business ;  Cockbum  was  not,  having  Tory 
connections,  though  he  helped  it  forward  by  his  pen  afterwards ; 
while  Lord  Murray  gave  it  his  countenance  only,  being  too  com* 
fortable  and  contented  to  write  ;  and  Jeffrey,  Brougham,  Smith, 
and  Homer  were  its  active  and  administrative  spirits.  All  about  it 
and  them  is  well  known  through  the  biographies  of  three  of  these, 
and  many  other  sources.  What  glorious  amusement  it  must 
have  been  to  see  the  astonishment  of  old  Toryism,  looking  as  if  its 
sumptuous  robes  had  been  converted  into  fly-blisters,  and  gout  had 
entered  its  every  joint ;  what  excitement  for  men  nameless  and  un- 
known to  watch  the  "  paper  pellets  of  the  brain"  striking  dovm 
time-honoured  corruptions  and  follies ;  what  a  delightful  conscious- 
ness of  power,  to  feel  that  they  were  working  changes  for  the  good 
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of  humanity  which  the  obstinacy  of  all  the  royal  Georges  in  crea- 
tion coolci  not  avert  I 

Very  soon  this  consciousness  of  power  drew  Homer  and  Brougham 
away  to  London,  and  left  behind  the  more  easily-contented  Cock- 
bnrn  and  Murray,  who  knew  that  it  is  not  in  outward  station,  be  it 
the  very  highest,  that  happiness  consists,  and  who  chose  to  remain 
in  beautiful  Eklinburgh,  and  deserve,  as  they  did,  the  respect  almost 
bordering  on  a£Pection  of  an  intelligent  though  limited  community, 
with  leisure  to  enioy  life,  which  was  more  valuable  to  them  than  the 
heartless  and  faitnless  applause  of  three  kingdoms.  For  practical 
faculties,  the  result  has  proved  that  Brougham  was  the  greatest  of 
the  four,  though  he  was  reckoned  rash,  and  distrusted  by  wiseacres 
who  would  proceed  gravely  to  measure  the  waters  of  the  Forth  with 
their  quart-jug,  intended  only  for  small  beer  and  other  domestic 
liquors.  In  spite  of  their  prognostications,  solemn  shakings  of  the 
head,  and  unsatisfactory  measurement  of  his  faculties  in  their  quart- 
jug,  he  has  made  several  brilliant  reputations — ^the  reputation  of  an 
unrivalled  orator,  of  a  philosopher  both  physical  and  metaphysical, 
of  a  litterateur,  of  a  legislator,  and  of  a  philanthropist ;  having  given 
the  work  of  twenty  busy  lifetimes  to  the  advancement  of  knowledge 
and  liberty  among  his  species. 

Had  not  Francis  Homer  died  8th  Feb.  1817,  at  the  somewhat 
early  age  of  39  (early  for  a  lawyer  and  M.P.),  his  integrity  and  in« 
dustry  might  have  raised  him  also,  in  due  time,  to  the  Lord  Chan- 
cellorship and  the  woolsack.  But  he  overtaxed  his  constitution  in 
the  cultivation,  to  an  extreme  pitch,  of  faculties  not  much  above 
common,  and  fell  a  victim  to  lung  disease  at  Pisa,  leaving  undone 
one  of  his  many  tasks  to  be  performed  in  his  weakness,  ^^  under  the 
auspices  of  opium  and  returning  spring."  Much  was  expected  of 
him  by  his  party  and  friends— a  great  deal  too  much — and  especially 
by  himself.  His  life  is  one  long  tale  of  aspirations  afler  the  impos- 
sible, not  without  interest,  and  valuable  both  for  encouragement  and 
warning.  It  shows  how  much  can  be  done  with  resolution  and 
morality — how  much  cannot  be  done  when  there  is  no  regard  had 
to  the  limits  of  the  powers  of  mind  and  of  body.  Francis  Homer 
did  a  great  deal  that  was  honest  and  good ;  he  never  was  known  to 
do  anything  else  ;  but  intellectually  he  never  could  have  done  any- 
thing great.  Many  distinguished  men  of  immortal  memory  have 
not  had  so  long  to  live  as  he  had ;  it  was  not  time  that  he  required, 
but  talent.  His  speeches  in  the  House  of  Commons,  bepraised  by 
Macintosh  and  successful  at  the  time,  are  rarely  above,  though  never 
below,  elegant  mediocrity.  That  he  was  beloved  by  all  who  knew 
him,  is  the  secret  of  his  reputation.  Morally,  he  was  unexceptionable. 
He  always  kept  his  honour  pure,  and  had  the  ten  commandments 
written  on  his  face,  as  Sidney  Smith  could  see.  His  failing  lay  in 
mapping  out  for  himself  courses  of  study  fit  for  Methuselah,  and 
laying  down  rules  of  self-culture  in  supplement  of  the  decalogue, 
written  on  his  face,  which  no  mortal  could  keep  since  the  Deluge. 
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Sir  Walter  Scott  perhaps  undervalued  him  a  little,  though  his  in- 
sight into  character  was  deep,  when,  in  reply  to  Jeffrey's  praise,  he 
said,  ^'  Come,  you  cannot  say  too  much  about  Sidney  or  Brougham, 
but  I  cannot  admire  your  Horner;  he  always  puts  me  in  mind  of 
Obadiah's  bull,  who,  sdthough,  as  Father  Shandy  observed,  he  never 
produced  a  calf,  went  through  his  business  with  such  a  grave  de- 
meanour that  he  always  maintained  his  credit  in  the  parish." 

The  truest  genius  of  the  four  was  Henry  Cockbum ;  but,  like  the 
heathen  gods,  for  whom  he  bad  a  great  respect,  he  was  very  lazv. 
Master  of  a  beautifol  style,  clear,  terse,  ana  su^estive,  be  could 
have  been  a  writer  far  superior  to  any  of  them,  if  he  could  have 
been  at  pains  to  collect  materials  and  thoughts  to  cast  into  it.  His 
^^  Memorials  of  his  Own  Time"  are  delightful.  They  have  no  fault, 
unless  it  be  a  slight  inattention  to  facts  here  and  there,  which  would 
have  cost  pains  to  be  accurate  about ;  but  the  humour,  the  graphic 
description,  and  the  pathos,  over  scenes  departed  never  to  return, 
which  cost  nothing,  and  are  not  to  be  bought  or  forced  by  any 
bribery  or  bullying  of  the  fates,  are  there  to  delight  generations  to 
to  come,  so  long  as  Edinburgh  and  its  history  has  any  interest  to  any 
section  of  mankind.  No  judge  ever  expressed  liis  opinions  with 
greater  clearness  and  neatness ;  and  it  would  be  a  vast  saving  of 
time  to  posterity  if  all  judges  were  equally  inclined  to  brevity. 
Blocks  of  pudding-stone  may  be  veiy  useful  in  their  day ;  but 
diamonds  have  a  better  chance  of  preservation.  It  is  almost  un- 
necessary to  say,  what  has  been  so  often  said,  that  Henry  Cockburn 
was  the  greatest  forensic  orator  of  his  time  in  Scotland,  and  the 
only  one  who  could  with  sure  hand  strike  the  chords  of  human 
emotion. 

Like  him,  John  Archibald  Murray,  was  content  with  Edinburgh, 
and  found  ample  enjoyment  in  its  society,  in  its  politics,  and  in  its 

ficturesque  lineaments,  better  worth  contemplating  than  smoky 
iondon.  Unlike  the  others,  Murray  never  sought  distinction  in 
literature  or  science,  or  he  might  have  attained  it.  He  was  too  happy 
ever  to  strive  to  be  great.  There  was  no  spur  of  care  or  misery 
to  goad  him  along  the  steep  paths  of  fame.  His  untroubled  life 
is  one  that  Thomas  Carlyle  would  envy :  his  conduct  such  as  he 
would  panegyrise,  after  setting  forth  his  favourite  proverb,  that 
^^  speech  is  silvern,  but  silence  is  golden."  He  was  to  the  Edin- 
burgh Beviewers  what  Dr  Carlyle  of  Inveresk  was  to  the  preceding 
generation  of  philosophers  and  writers — to  Hume,  and  Home,  and 
Adam  Smith — their  iriend,  companion,  and  adviser.  All  believed 
that  he  could  achieve  distinction  if  he  were  driven  to  try.  His 
speech  in  the  General  Assembly  in  1805,  on  the  Cause  and  Effect 
persecution  of  Sir  John  Leslie,  shows  that  he  could  estimate  with 
unanswerable  acuteness  the  atheistical  results  to  which  the  doctrines 
of  the  reverend  inquisitors  led,  when  they  denied  that  sequence 
of  phenomena  is  all  that  man  can  observe,  and  maintained  a  neces- 
sary connection  between  cause  and  effect  due  to  an  operating  prin- 


1859.]  LORD  MUBBAT  AJND  HIS  GOMPESB8.  173 

dple  in  the  cause ;  a  doctrine  which  holds  one  quality  of  matter 
adequate  to  produce  another,  and  therefore  does  not  require  the 
agency  of  a  great  First  Cause  to  begin  a  chain  that  might  have  no 
beginning.  Momer  wrote  to  him  a^ctionately  one  of  the  last  weeks 
of  his  life.  Cockbum  and  he  were  intimate  to  the  end  of  Cockbum's 
days ;  and  so  was  JefiBrey,  whose  despairing,  doubting  nature  always 
found  ^^  great  resources  in  Murray/'  who  was  genial  and  hopeixd,  a 
contrast  to  himself.  With  Breugbam,  too,  the  last  and  brigntest  of 
this  bright  band,  he  was  on  terms  of  brotherhood ;  and,  since  Cock- 
bum's  death,  they  two  have  been  together  and  alone  in  the  proces- 
sion of  Advocates  on  the  same  arch  of  the  Mirza  bridge.  All  their 
compeers,  nearly  all  their  predecessors,  and  many  of  theiif  suc- 
cessors, having  dropped  off  one  by  one  into  the  dark  and  unknown 
river.* 

When  it  is  written,  Lord  Murray's  personal  history  will  not  be 
long.  The  current  of  it  flowed  too  smoothly ;  it  was  burned  over 
no  cataract,  rippled  by  no  tempest,  and  clouded  by  not  more  than 
one  calamity.  The  second  son  of  a  judge,  Lord  Henderland,  he  was 
bom  with  a  silver  spoon  in  his  mouth ;  and  if  he  exchanged  it  at 
all,  it  was  for  a  gold  one.  His  career  was  one  continuous  and  easy 
success.  Without  being  forced  to  toil  like  a  galley  slave  at  endless 
cases  upon  cases,  as  is  the  usual  fortune  ot  those  who  attain  the 
highest  nonours  of  the  profession,  he  had  always  sufficient  leisure  to 
live  a  little  for  his  own  oehoof,  and  not  entirely  for  that  of  the  pub- 
lic. Perhaps  he  went  somewhat  too  leisurely  about  his  business ; 
and  any  man  who  has  courage  to  do  so  is  never  oppressed  with 
work.  But  he  could  work  easily.  He  had  faith  in  common  sense ; 
and  that  saved  him  a  great  deal  of  hunting  after  precedent,  which 
is  often  of  as  little  value  as  the  opinions  of  the  old  women  who 
perished  in  the  siege  of  Troy.  When  Jeffrey  was  raised  to  the 
Dench,  he  succeeded  him  as  Lord- Advocate,  and  was  the  first  M.P. 
for  Leith  after  the  passing  of  the  Reform  Bill.  With  his  Leith 
constituents  he  was  very  popular,  as  indeed  he  was  a  favourite 
with  all,  high  and  low,  with  whom  he  came  into  close  contact.  In 
1839  he  was  raised  to  the  bench,  shortly  afler  he  had  received  the 
honour  of  knighthood.     He  sat  on  it  for  twenty  years,  and  died  at 

'  There  is  a  doubt  about  the  time  when  Lord  Murray  entered  the  Facnlty, 
which  it  may  be  as  well  to  settle.  He  passed  his  public  examination  on  a  title 
of  the  Pandects,  as  appears  from  the  Minute  Book  of  Faculty,  on  21st  Dec. 
1799,  and  at  present  the  date  of  this  examination  is  the  date  of  entrance.  But 
up  to  1812  the  entrant  had,  on  some  legal  subject  appointed  to  him  by  the 
Dean,  to  perform  a  spoutation  in  public  to  the  Court  and  the  members  of 
Faculty ;  and  Murray  did  not  get  through  this  public  speech  until  the  begin- 
ning of  1800.  He  coneddered  this  the  year  of  his  admission  himself ;  and  there 
seems  no  doubt  that  he  was  correct,  all  the  early  almanacs  of  the  century 
classing  him  under  that  year,  though  they  went  wrong  afterwards.  The  dates 
of  the  public  examinations  of  the  other  three  are — Henry  Peter  Brougham, 
7th  June  1800  ;  Francis  Homer,  2l8t  June  1800;  and  Henry  Cockbum,  Idth 
December  1800. 
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the  age  of  80  (7th  March  1859),  having  preserved  his  faculties  to 
the  endy  and  enjoyed  more  unalloyed  pleasure  in  life  than  is  the 
common  lot.  His  sorest  grief  was  the  loss  of  an  only  son,  born  of 
a  happy  marriage,  which  ne  entered  into  in  his  middle  age  with  a 
lady  who  was  for  upwards  of  thirty  years  his  ally  in  every  hospitable 
and  benevolent  work,  and  who  now  survives  to  mourn  in  solitude 
the  loss  of  her  promising  boy,  snatched  from  her  in  youth,  and  her 
husband,  called  away  in  extreme  age. 

Opinions  somewhat  discordant  prevail  as  to  Lord  Murray's  cha^ 
racter  as  a  judge.  There  are  some  who  sneered  at  his  abilities,  and 
who  asserted  tnat  he  did  not  seek  to  apply  them.  We  have  not 
been  able  to  see  much,  except  what  was  superficial,  to  justify  the 
sneer,  or  the  imputation  of  indifference  to  his  duties.  On  the  con- 
trary, we  believe  that  he  was  most  conscientious  in  the  endeavour 
to  discharge  his  official  duties,  and  tliat  he  neglected  nothing  neces- 
sary for  their  effectual  discharge.  Counsel  who  had  occasion  to 
speak  before  him,  had  often,  by  nis  puzzling  questions  and  off-hand 
remarks,  good  reason  to  believe  in  tne  acuteness  of  his  observation, 
and  the  steadiness  of  his  attention.  He  sometimes  demolished  a 
long-winded  argument  of  an  hour  or  two  by  one  whisk  of  his  mis- 
chievous banter,  to  the  chagrin  of  the  speaker,  and  the  agent  who 
had  paid  for  the  fruitless  eloquence.  Of  that  legal  learning  which 
consists  in  being  a  living  "Morrison's  Dictionary"  and  "  Shaw's 
Digest,"  and  a  host  of  other  publications,  he  had  as  little  as 
possible.  He  had  objections  to  make  his  mind  a  lumber-garret,  on 
which  he  could  not  move  without  stirring  clouds  of  dust  to  blind 
those  superstitious  persons  who  cannot  believe  that  the  unmistakeable 
common  sense  of  to-day  is  as  well  worth  giving  effect  to  as  the  mis- 
takeable  and  often-mistaken  wisdom  of  *<  fifteen  "  jolly  gentlemen  in 
horse-hair  a  century  ago,  who  overturned  one  week  what,  under  the 
influence  of  sobriety  or  port-wine,  they  had  set  up  the  week  before. 
He  had  excellent  reasoning  faculties,  and  kept  a  fast  hold  of  first  prin- 
ciples. He  was  never  drawn  away  from  common  sense  by  the  autho- 
rity of  any  great  name ;  and  in  his  judgments,  that  essential  of  all 
practical  wisdom  is  never  outraged,  but  is  always,  as  it  ought  to  be, 
the  trusted  guide.  He  never  failed  to  seize  upon  the  true  point  at 
issue ;  and  if  his  opinions  are  not  so  lengthy  as  some,  they  are 
always  distinct,  and  throw  the  light  of  a  mind  which  had  mastered 
the  entire  subject  into  the  learning  which  others  had  collected  to 
illustrate.  The  amount  of  his  legal  learning  was  a  pretty  minute 
acquaintance  with  Lord  Stair,  for  whose  dicta  he  had  the  highest 
veneration.  In  several  famous  cases,  Lord  Murray's  opinion,  though 
opposed  to  that  of  his  brethren  of  the  Second  Division,  prevailed  in 
the  House  of  Lords ;  and  on  some  of  these  occasions  (e.g,y  as  in 
Fleeming  v.  Orr,  15  D.  488),  it  will  be  observed  that  he  places 
his  chief  reliance  on  the  doctrine  of  our  greatest  institutional  writer, 
which,  in  the  course  of  a  long  practice  to  the  contrary,  had  been 
entirely  overlooked  and  forgotten.     The  story  goes,  that  when  he 
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was  raised  to  the  bench,  be  carried  with  him  to  it  regularly,  a  copy 
of  "Bell's  Principles;"  which  story,  true  or  false,  proves  two 
things  —  first,  that  his  law  learning  was  moderate,  and  second, 
that  be  never  had  the  evil  courage  to  pretend  to  be  what  he  was 
not. 

What  Sir  John  Archibald  Murray  was  as  an  orator,  is  a  matter 
of  tradition.  Some  say  he  was  a  great  stirrer  of  passion,  and  so 
forth*  We  are  slow  to  believe  that.  He  was  not  sufficiently  in 
earnest,  not  enoush  of  an  enthusiast,  too  indifferent  and  serene,  not 
sufficiently  self*willed,  to  have  triumphed  over  the  wills  of  other 
men.  His  intellectual  ability  was  great,  his  knowledge  extensive, 
his  utterance  fluent,  his  style  rather  nappy,  but  too  loose  and  rotund, 
and  his  wit  ready.  Altogether,  the  mental  machine  was  admirable, 
fit  for  bright  things ;  but  the  motive  power,  the  fire  of  zeal,  convic- 
tion, and  earnestness,  was  awanting.  Practicallv,  he  was  a  philo- 
sopher, half  Epicurean,  half  Stoical ;  not  getting  mto  a  passion  about 
anything ;  taking  the  good  of  life  with  good  humour,  and  the  evil 
without  complaint ;  doing  the  best  always  when  it  required  moderate 
trouble,  and  the  evil  only  by  omission.  He  would  have  made  an 
excellent  bishop,  being  free  from  fanaticism  and  full  of  good  works ; 
but  would  not  have  been  popular  with  the  congregation  of  the  Rev. 
Habakkuk  Mucklewrath.  His  faculty  for  oanter— call  it  wit, 
humour,  or  whatever  else — was  his  most  formidable  weapon.  It 
did  not  require  seriousness,  only  the  semblance  of  it ;  the  gravest 
countenance  for  the  most  absurd  remark,  the  most  bland  and  funny 
smile  for  the  most  cutting  sarcasm.  We  can  believe  of  his  humbling 
almost  any  rival  by  that  talent.  It  is  a  talent  purely  destructive 
however ;  which,  most  useful  as  an  accessory,  can  never  be  the  chief 
of  an  orator^s  endowments,  which  must  always  be  serious  in  its 
complexion. 

Hie  was  distinguished  for  his  hospitality ;  and  in  that  virtue  he 
would  have  put  all  the  Mussulmans  under  the  sun  to  shame. 
Whether  he  held  his  salt  as  sacred  as  they  do,  may  admit  of  doubt. 
He  had  no  rancour,  and  was  at  bottom  a  stedfast  friend ;  but  he 
had  a  constant  supply  of  Attic  salt,  of  which  he  was  very  liberal,  as 
well  as  of  condiments  that  cost  him  dearer,  and,  with  the  most  per- 
fect friendliness  and  innocent  smiles,  he  used  to  powder  it  over 
the  raw  places  of  weak  brethren  and  sisters  without  the  least  mercy. 
Perhaps  it  was  a  species  of  cautery,  and  meant  to  harden  them  for 
harsher  usage.  Ill-natured  it  certainly  never  was,  and  it  never 
made  him  enemies ;  for  where  the  perceptions  were  dull,  it  was  not 
seen  or  felt ;  and  where  the  perceptions  were  sufficiently  keen  to 
see  it,  the  subject  could  scarcely  help  laughing,  and  never  mistook 
mirth  for  malevolence. 

Of  his  private  table  it  would  be  wrong  to  write,  had  it  not  been 
almost  a  public  institution  to  which  every  visitor  to  Edinburgh  distin- 
guished tor  science,  literature,  politics,  good  fortune  in  any  walk,  or 
even  misfortune,  was  heartily  welcome.     Free  conversation  on  all 
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subjects,  sometimes  jovial  but  never  coarse,  and  always  far  above  the 
vulgar  run  of  comment  over  the  excellent  wine  and  the  bad  weather, 
flowed  around  it ;  and  it  maj  be  safely  averred,  that  at  no  table 
ever  known  in  Scotland  has  so  manj  pleasant  hoars  been  spent  by 
so  many  honoured  and  honourable  guests.  In  that  way  his  great 
wealth  was  made  a  blessing  to  others,  as  it  was  in  numberless  other 
ways  in  the  support  of  charitable  institutions  :  the  United  Industrial 
School,  and  every  scheme  (not  sectarian)  which  promised  to  enlighten 
society,  or  advance  science  or  art,  or  improve  the  city  in  which  he 
had  fixed  his  home.  Sometimes,  it  must  be  added  with  reluctance, 
he  was  not  very  discriminating  in  his  munificence.  For  instance,  he 
paid,  and  has  bound  his  estate  to  pay,  L.1500  a-year  to  a  gentleman 
whom  he  considered  unjustly  turned  out  of  a  situation  of  that  value. 
Some  may  admire  this  act,  which  has  a  princely  air ;  but  we  ven- 
ture to  think  such  charity  extravagant,  and  not  well  applied,  for  any 
man  who  could  earn  L.1500  in  one  situation  ought  to  have  been 
able  to  do  something  for  himself  in  another.  Altogether,  we  can- 
not refuse  our  admiration  and  respect  for  his  entire  character,  intel- 
lectual and  moral,  public  and  private ;  and  to  those  who  have  seen 
the  venerable  octogenarian,  with  his  silver  hair,  and  eyes  twinkling 
keenly  to  the  last  independent  of  spectacles,  the  image  of  his  kindly, 
happy,  cheery  face,  ana  his  sunny  smile,  will  return  long  hence,  and 
be  a  witness  to  the  blessings  which  benevolence  can  spread  around 
it,  like  sunlight,  costing  nothing,  but  gladdening  all. 


NOTES  IN  THE  INNER  HOUSE. 

MALICE  IN  ISSUES  FOR  JUDICIAL  LIBEL. — "  VERITAS  CONVICIl" 

IN  ACTIONS  OF  DEFAMATION. 

Mackellar  v.  Duke  of  Sutherland. 

The  discussion  of  the  issues  for  trial  in  this  case  tended  to  the  eluci- 
dation and  settlement  of  certain  important  points  in  the  law  of  libel. 
Two  questions  arose — 

I.  As  to  the  necessity  of  malice  being  put  in  issue,  and  proved,  in 
actions  ad  civHem  effectum  for  libel  in  juoicial  pleadings. 

II.  As  to  the  right  of  the  defender  in  the  civil  action  of  damages 
for  defamation  to  an  issue  of  Veritas  convicii  in  justification. 

Where  a  wrongful  act  is  committed  intentionally,  and  without  just 
cause  or  excuse,  the  law  holds  it  to  be  malicious.  As  with  other 
injuries,  so  with  those  affecting  reputation,  whether  in  the  verbal 
form  of  slander  or  in  the  written  form  of  libel^  this  rule  of  law  holds 
good. 

Privileged  cases,  however,  exist,  in  which  the  circumstances  at- 
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tending  the  oommission  of  the  injnij  rebut  the  presumption  of  malice, 
and  throw  the  onus  of  proving  it  upon  the  injured  partj.  To  this 
extent  defamatory  statements  made  bj  a  litigant  injudicio^  whether 
afibcting  parties  to  the  action  or  strangers,  are  privileged.  Snch  state* 
mentS)  de  facto  from  appearing  in  a  judicial  pleading,  are  presumed 
to  be  pertinent  to  the  cause ;  and  being  prima  fade  excusable,  to 
found  a  claim  of  damages  the  existence  of  actual  malice,  or  malice 
tn  facty  must  be  proved.  Such  was  the  decision  of  the  Court  in  the 
above  case, — wttn  this  qualification,  howevi^,  that  in  an  extreme  case 
the  obvious  impertinence  of  the  statements  might  deprive  them  of 
the  general  privilege.  No  real  distinction  exists  between  the  law 
of  England  and  that  of  Scotland  upon  this  point.  Malice,  or  the 
ankma  injuriandi^  is,  by  the  law  of  both  countries,  presumed  to  have 
instigatea  to  the  publication  of  statements  false  in  fact  and  injurious 
to  the  character  of  another,  unless  privileged.  The  malice  thus  pre- 
sumed is  not  malice  in  its  moral  or  popular  meaning ;  the  legal  ac- 
ceptation of  the  word  not  being  confined  ^^  to  personal  spite  against 
individuals,  but  consisting  in  the  conscious  violation  ot  the  law  to 
the  prejudice  of  another  "  (Per  Lord  Campbell,  C.  J.). 

Although  the  judicial  use  of  defamatory  statements,  creating  a 
prima  facie  presumption  of  legitimate  motive,  elides  the  ordinary 
legal  inference  of  malice,  and  requires  it  to  be  substantiated  by 
special  facts,  yet  if  these  statements  be  impertinent  to  the  cause,  the 
presumption  that  the  party  making  them  acted  in  bona  fdes^  and 
was  actuated  by  no  improper  motive,  is  itself  neutralised,  and  dam- 
ages are  exigible,  although  no  actual  malice  be  proved. 

Damages  aro  thereforo  due  for  judicial  defamation  in  either  of  two 


1.  Whero  clearly  and  obviously  not  pertment  to  the  cause,  al- 
though no  express  malice  be  proved. 

2.  Where  mserted  firom  express  malice,  although  seemingly  per- 
tinent to  the  cause. 

We  say  seemingly  pertinent  to  the  cause,  because,  if  really  perti- 
nent, they  must  be  true,  and  if  true,  not  a  ground  of  damages. 
Statements  which,  if  true,  would  be  pertinent,  and  which,  though 
fidse,  were  believed  to  be  true,  and  wero  published  without  malicious 
intention,  may  be  privileged,  though  not  really  pertinent. 

The  question  was  started  in  the  discussions,  whether,  if  a  cause 
IS  sent  to  a  jury  as  not  privileged,  and  during  its  progress  turn 
out  one  of  privilege,  the  jury  aro  entitled  to  entertain  evidence  of 
express  malice,  and  finding  it  proved,  return  a  verdict  for  the  pur- 
suer. Such  a  course  seems  in  principle  not  incompetent,  it  being 
simply  the  converse  of  the  course  followed  and  rocognised  as  com- 
petent in  Mcintosh  t;.  Flowerdew,  1851;  whero  an  issue  being 
sent  to  a  juty,  in  which  malice  was  inserted  as  for  a  case  or 
privilege,  and  the  statements  during  the  [)rogress  of  the  cause 
turning  out  not  to  be  privileged,  the  jury,  without  proof  of  malice, 
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found  for  the  pursuer.  The  Couit  seemed  to  hold,  however, 
that  in  all  cases  of  judicial  de&mation,  the  most  expedient  course  to 
follow  was  to  treat  the  statements  as  prima  fade  privileged^  and  to 
insert  malice  in  issue.  K  the  jury  should  nnd  that  the  statements 
were  false  and  injurious,  and  were  published  by  the  defender,  al- 
though without  finding  actual  malice  proved,  ana  the  judge  should 
rule  the  statements  to  be  impertinent  to  the  cause  in  which  they 
were  made,  and  therefore  unprotected  between  the  finding  of  the 
jury  and  the  ruling  of  the  judge,  the  verdict  would  necessarily  be 
entered  up  for  the  pursuer. 

The  principle,  that  to  found  an  action  for  defamation,  actual 
malice  need  not  be  proved,  except  in  privileged  cases,  applies  only 
to  the  civil  action  of  damages.  ^^  In  general  (says  Hume,  i.  342), 
the  criminal  is  herein  distinguished  from  the  civil  process,  that  to 
warrant  the  inflicting  of  any  punishment,  the  animus  injuriandij  or 
special  malice  of  the  act,  must  be  shown."  To  constitute  the  crime, 
malice  must  be  shown  by  positive  evidence,  either  direct  or  indirect, 
to  have  actuated  the  party  accused.  In  England  no  such  express 
distinction  seems  to  be  dniwn  between  the  civil  and  criminal  pro- 
ceeding ;  and  even  in  the  latter  case,  where  no  circumstances  ap- 
pear wnich,  in  legal  consideration,  supply  either  an  absolute  or  even 
qualified  defence,  malice,  if  material,  is  yet  but  a  mere  inference  of 
law,  which  the  jury  are  bound  to  find  according  to  the  direction  of 
the  Court.     (Starkie,  ii.  276). 

IL  The  right  of  the  defender,  in  actions  of  defamation,  to  prove 
the  Veritas  convicii  or  truth  of  his  statement,  to  the  effect  of  a 
complete  justification,  or  of  mitigation  of  penalty  or  damages,  is 
a  question  with  regard  to  which  both  ancient  and  modem  law- 
yers have  differed.  Upon  this  subject  the  Boman  jurists  are  at 
variance,  and  the  decisions  of  both  English  and  Scottish  courts 
have  experienced  many  fluctuations.  In  so  far  as  concerns  the 
action  for  defamation  ad  civilem  effectum^  the  point  received  an 
authoritative  settlement  in  the  case  of  M^Kellar,  where,  after  full 
discussion,  it  was  solemnly  decided,  that  in  all  actions  of  that  nature 
the  defender  is  entitled  to  an  issue  of  Veritas  eonviciij  which,  if 
proved,  amounts  to  a  complete  justification.  The  issue  of  Veritas 
convicii  must  not,  however,  be  vague  or  general,  but  must  pointedly 
and  specifically  aver  the  truth  of  the  statements  it  is  intended  to  jus- 
tify. The  Lord  Justice-Clerk,  in  reviewing  the  fluctuation  of  our 
law  upon  this  head,  adverted  to  the  fact  that,  for  a  considerable  por- 
tion of  the  earlier  period  of  our  legal  history,  cases  of  defamation 
were  tried  primarily,  if  not  privatively,  in  the  Commissary  Court. 
When  the  Court  of  Session  came  to  entertain  them,  some  em- 
barrassment was  felt  in  arriving  at  settled  principles  of  decision, 
in  consequence  of  the  importation  of  rules  of  criminal  and  eccle^ 
siastical  law  from  the  Commissary  Court.  From  this,  or  other 
causes,  judges  have  in  general  been  nearly  equally  divided  in  opi- 
nion on  the  question  of  Veritas  convidif  and  conflicting  decisions 
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haye  been  pronounced,  based  anon  no  consistent  or  intelli^ble  prin- 
ciple. The  last  case  in  which  the  question  underwent  a  mil  discus- 
sion, and  received  a  thoroughly  considered  decision  from  the  Court, 
was  that  of  Dyce,  July  9, 1816  (Fac.  Col.),  where  the  doctrine  was 
distinctly  laid  down,  tnat  Veritas  convicii  is  not  in  all  cases  a  justifi- 
cation, even  in  the  action  ad  civUem  effeetum  tantummodo. 
'  Notwithstanding  that  decision,  the  practice  has  since,  through  a 
continuous  series  of  cases,  under  almost  every  variety  of  circum- 
stance, been,  to  allow  the  defender  a  proof  of  the  truth  of  his  state- 
ment in  justification.  The  abstract  question  of  the  competency  of 
such  a  defence  appears,  however,  in  none  of  these  cases  to  nave  been 
strongly  contested  or  solemnly  decided ;  and  it  is  not  difficult  to  ima- 
gine, that  the  practice  of  admitting  such  a  defence  sprung  from 
causes  other  than  the  absence  of  objectious  to  its  competency.  A  pur- 
suer, conscious  of  innocence,  ana  anxious  to  clear  himself  or  the 
imputations  cast  upon  his  character,  could  find  no  means  better 
adapted  for  that  purpose  than  putting  the  truth  of  the  defiunatoiy 
statements  in  issue,  and  was  necessarily  aware,  that  if  the  attempted 
proof  failed,  the  amount  of  damages  would  be  proportionally  in- 
creased. In  deciding  the  case  of  M'Kellar,  the  Court  seems  to 
have  remrded  this  previous  practice  as  settling  the  point  of  prin- 
ciple. Y^Tith  all  due  deference  to  the  learned  judges  who  pro- 
nounced that  decision,  the  doctrine  it  establishes  is  open  to  grave 
objections  on  the  grounds  of  justice  and  expediency.  The  motive 
and  occasion  upon  which  injurious  stetements  are  made,  may  in 
many  cases  constitute  the  Veritas  convicti  a  most  proper  ground  of 
complete  justification,  and  in  many  more  a  reason  tor  mitigating 
damages ;  but  there  are  also  cases  m  which  such  a  plea  shouM  not 
even  be  admitted,  and  the  maxim,  Veritas  convicU  non  excusaty 
should  be  most  stringently  applied.  It  may  be  argued,  that  indul- 
gence granted  to  the  publication  of  delinquencies  may  prevent  vice, 
by  the  fear  of  public  exposure ;  but  this  advantage  is  more  than 
compensated,  by  the  impolicy  of  allowing  any  one,  if  so  inclined,  to 
interfere  with  afiairs  in  which  he  has  no  interest,  and,  by  wantonly 
charging  crime  or  immorality,  compel  the  party  charged  to  sub- 
mit to  the  vexation  and  annoyance  of  a  trial,  and  by  the  injustice 
of  permitting  early  crimes  or  follies,  which  have  been  expiated  by 
sincere  penitence  and  a  subsequent  course  of  virtue  and  rectitude, 
to  be  cruelly  raked  up  and  msdiciously  disseminated.  Much  more 
uniust  and  inexpedient,  however,  would  be  the  application  of  the 
rule  to  a  case  where  the  improper  conduct  of  a  dissolute  or  criminal 
member  of  a  family  has  been  published,  to  the  annoyance  and  injury 
of  its  respectable  members,  or  to  that  where  a  phvsical  defect  or 
personal  misfortune  has  been  publicly  exposed  ana  ridiculed.  In 
such  instances,  the  truth  of  the  statement  is  indeed  an  aggravation 
of  the  offence,  and  the  greater  the  truth,  the  greater  is  the  UbeL 
It  would,  however,  be  stretching  too  far  the  principle  established  by 
M^Kellar,  to  extend  it  beyond  actions  of  damages  for  defamation 
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proper,  i,e.,  for  injurious  aspersions  upon  moral  charaoter,  to  those 
in  which  redress  is  sought  by  a  party  who  has  been  held  up  to  con- 
tempt and  ridicule  without  any  imputation  of  moral  blame.  The 
distmction  between  these  two  classes  of  actions  was  recognised  in 
Sheri£F  v.  Wilson,  1st  March  1855,  and  McLaren  v,  Ritehie  and 
Bussell,  9th  July  1856.  In  the  first  of  these  cases  a  series  of  articles, 
tending  to  render  the  subject  of  them  ridiculous,  and  to  injure  his 
feelings,  having  been  published  in  a  newspaper,  the  Court,  on  the 
assumption  that  the  statements  in  the  articles  complained  of  were 
false  and  calumnious,  although  conveying  no  imputations  on  moral 
character,  found  them  relevant  to  ground  a  claim  of  damages.  Al- 
though the  judges  distinctly  rest  this  finding  on  the  assumption  that 
the  stat^nents  complained  of  were/ab«,  one  of  three  issues  in  the 
case  was  allowed  to  go  to  a  jury,  without  putting  the  question  whe-* 
ther  they  were  false. 

In  adjusting  issues  in  the  case  of  M^aren  (which  was  of  a  similar 
character  to  that  just  noticed),  the  late  Lord  Justice-Clerk  (Hope) 
observed, — ^^  The  words  felsely  and  calumniously  do  not  appear  to 
be  necessary.    They  were  not  in  the  issue  in  Sheriff's  case." 

The  issue  in  McLaren  accordingly  put  it  to  the  jury,  whether  the 
statements  were  ^^  calumniotts  and  injurious  ;^^  the  wora/abe  having 
been  expressly  omitted.  Notwithstanding  this,  the  Lord  Justice- 
Clerk,  who  presided  at  the  trial,  in  explaining  to  the  jury  the  im* 
port  of  the  terms  of  the  issue,  said,  ^^  Calumnious  means  something 
not  true  in  itself;  a  statement  of  that  which  is  not  only  fidse,  but 
which  comes  to  be  what  may  be  termed  detraction  of  character." 

The  cases  cited  are  among  the  few,  if  not  the  only,  instances  where 
a  distinction  has  been  taken  between  defamation  proper  and  inju- 
rious aspersions  not  imputing  moral  blame,  and  in  which  issues  in 
actions  of  damages  for  verbal  injury  have  been  sent  to  a  jury  with- 
out the  word/abe.  As  precedents,  they  establish  the  legal  right  to 
claim  civil  damages  for  attacks  which,  without  imputing  immorality, 
render  the  subject  of  them  contemptible  and  ridiculous ;  but,  con- 
sidering the  expression  of  opinion  of  the  Court  on  the  relevancy  in 
the  one  case,  and  the  presicUng  judge's  explanation  of  the  terms  of 
the  issue  in  the  other,  they  cannot  be  regarded  as  conclusively 
settling  the  rule,  that  to  found  such  actions  of  damages  for  the  puo* 
Ucation  of  statements  exciting  to  ridicule  and  pontempt,  the  falsity 
of  such  statements  is  not  necessarily  presumed,  or  proof  of  their 
truth  is  not  ground  of  justification.  Some  observations  made  from 
the  bench  in  M^Kellar  implied  that  the  Court  would  be  willing  to 
recognise  the  existence  of  a  right  of  action  somewhat  different  in 
character  from  either  of  the  two  above  noticed,  and  in  which  veritaa 
convicii  might  not  constitute  a  justification.  The  claim  to  damages 
in  such  an  action  would  be  rested,  not  simply  on  imputations  on 
character  or  attempts  at  ridicule,  but  on  the  system  of  persecution 
to  which  the  party  had  been  subjected,  through  the  contmued  repe- 
tition or  vexations  publicity  of  such  attacks,  whether  true  or  fidse. 
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In  all  cases  of  verbal  iBJuiy,  it  would  be  more  just  and  expedient 
to  leave  the  effect  of  the  Veritas  convidi  to  be  determined  by  the 
special  circumstances  of  each  Indlvidoal  case,  than  to  lay  down  any 
nnivenal  or  Tinl)endiDg  rule.  In  the  criminal  action  ?or  ie&ml 
tion  ad  vindictam  publicamy  the  truth  of  the  injurious  statement  is 
not  necessarily  a  defence  or  justification.  Proof  of  it  may  there- 
fore be  refused,  or  admitted  only  to  mitigate  the  penalty.  It 
seems  impossible  to  support,  on  any  rational  grounds,  this  incon- 
sistency between  the  rules  of  law  applicable  to  the  civil  and  to 
the  criminal  proceeding ;  it  being  rather  paradoxical  to  say,  that 
in  respect  of  an  individual  claiming  private  compensation,  the  act 
is  innocent,  because  it  is  beneficial  to  the  pubUc,  but  that  in  relation 
to  the  public  so  benefited,  the  same  act  is  wrongful.  (Starkie,  i. 
206). 

In  all  charges  of  defamation,  civil  or  criminal,  the  falsehood  of 
the  calmnnious  statements  is  presumed,  and  positive  proof  of  their 
truth  is  necessary  to  elide  the  presumption. 

In  the  (civil)  action  on  the  case  for  slander  or  for  libel  (although 
on  the  latter  point  some  diversity  of  opinion  still  exists  among  the 
authorities),  the  law  of  England  seems  to  hold  the  Veritas  convidi  as 
a  legal  justification,  exempting  from  all  civil  responsibility,  but  re- 
quires that  the  truth  of  the  imputation,  if  It  be  relied  on  as  a  defence, 
snail  be  pleaded  specially.  Till  the  Act  6  and  7  Victoria,  cap.  96, 
the  truth  of  the  charges  contained  in  a  libel  afforded  in  England  no 
ground  of  defence  to  an  indictment  or  criminal  information  for  pub- 
Eshing  It,  the  leaning  being  to  apply  in  such  cases  the  maxim,  ^^  the 

greater  the  truth  the  greater  tne  Ubel"  (Broom's  Com.,  p.  944). 
y  the  6th  section  of  that  Act,  however,  the  defendant  may  now. 
In  answer  to  an  indictment  for  libel,  allege  the  truth  of  the  matters 
charged  therein  in  the  manner  required  in  pleading  a  justification 
to  an  action  for  defamation,  and  may  further  allege,  that  it  was  for 
the  public  benefit  that  the  said  matters  charged  should  be  published, 
and  the  particular  fact  or  facts,  by  reason  whereof  It  was  so.  Proof 
of  the  truth  of  the  matters  charged  shall  not,  however,  amount  to 
a  defence,  unless  it  was  for  the  public  benefit  that  the  said  matters 
charged  should  be  published. 

By  the  same  Act,  the  offer  of  an  apology  is  in  any  action  for  de- 
fiimation  made  admissible  in  evidence,  m  mitigation  of  damages. 
This  Act  does  not  extend  to  Scotland. 


POOR  LAW — "  OCCASIONAL  POOR." 

Seattle  v.  Petrie  and  Hunter, 

This  case  raised  a  new  and  interesting  point  in  the  Poor  Law.  The 
earlier  of  the  Scottish  statutes  had  exclusive  reference  to  those  who 
were  so  broken  down  by  age  or  infirmity,  as  to  be  a  permanent 
burden  on  the  parish.    The  Act  ISOd,  cap.  70,  speaks  of  ^  cruiked 
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folk^  sick  folk,  impotent  folk,  and  weak  folk;'  1579,  cap.  74,  of  ^ all 
aged,  impotent,  poor,  and  decayed  persons ;'  1661,  cap.  38,  of  ^  poor, 
aged,  sick,  lame,  and  impotent  persons,  who  have  noaght  to  main- 
tain them,  nor  are  able  to  work  for  their  living ;  and  1672,  cap.  18, 
of  those  *  who  are  unable  to  work  by  reason  of  age,  infirmity,  or 
disease.'  Accordingly,  in  practice,  these  descriptions  were  inter- 
preted as  including  only  persons  disabled  by  old  age  ;  afflicted  with 
any  disease  of  a  permanent  nature,  such  as  blindness,  lameness, 
paralysis,  or  the  like  ;  the  insane  or  fatuous ;  and  children  of  tender 
years,  being  orphans,  foundlings,  or  deserted.  These  Acts  thus 
made  it  an  absolute  imi>ossibility  for  an  able-bodied  man,  to  be  a 
legal  pauper  however  destitute.  The  Poor  Law  is  founded  on  the 
moral  duty  of  charity ;  but,  morally,  all  that  a  man,  starving  for 
want  of  employment,  and  in  full  possession  Of  his  faculties,  can 
rijghtly  demand  from  society,  is  to  provide  him  with  the  means 
oi  exercising  his  energies.  This  is  a  task  which  the  law  has  de- 
clined to  impose  on  iqaividual  parishes.  In  periods  of  commercial 
depression,  tne  public  relief,  by  compulsion,  of  the  unemployed  poor, 
would  not  only  demoralise  the  workmen  themselves,  but  reduce  to 
ruin  the  rest  of  the  population  not  in  the  same  situation  themselves. 
The  relief  of  whole  communities,  such  as  occurred  during  the  Irish 
famine,  or  the  dearth  in  the  Highlands  of  1846,  is  not  matter  of 
parochial  obligation ;  because  it  is  an  obligation  which,  if  imposed, 
would  pauperise  the  entire  parish.  The  law,  therefore,  has  left  such 
cases  to  the  benevolence  of  the  Government,  or  the  charity  of  the 
nation  ;  and  experience  has  shown,  that  on  occasions  of  emergency, 
neither  is  behind  in  the  discharge  of  its  duties.  The  Court,  not 
keeping  these  considerations  in  view,  once  sanctioned  an  assessment 
for  the  relief  of  a  whole  community,  in  a  period  of  commercial 
stagnation  (Pollock  v.  Darling,  12  F.,  c.  294),  but  the  law  was 
again  placed  on  its  proper  footing  by  the  judgment  of  the  Court  of 
Session  and  the  House  of  Lords  in  the  cases  of  M* William  (11  D. 
1  M*Q.  153,  and  Thomson,  11  D.  1  M'Q.  162).  Obviously,  how- 
ever, there  must  always  be  a  large  number  of  poor  persons  reduced 
to  a  state  of  want  by  temporary  illness,  who,  although  poor  enough 
and  unable  to  provide  sustenance  for  themselves,  could  not  be  re- 
garded as  permanently  disabled,  so  as  to  fall  under  the  class  of 
regular  poor.  A  man  prostrated  by  fever, — disabled  by  a  broken 
arm, — labouring  under  temporary  mental  derangement, — ^in  short, 
unable  for  a  time  from  any  such  cause  to  follow  his  usual  calling 
and  earn  his  ordinary  wages,  while  not  so  permanently  disabled  as 
to  entitle  him  to  be  enrolled  as  a  regular  pauper,  is  still  rendered 
so  incapable  of  maintaining  himself  as  to  become  a  proper  object  of 
relief,  in  the  popular  sense  of  the  phrase.  Such  persons  came  to  be 
described  as  the  ^^  occasional  poor."  But  not  being  recognised  as  poor 
by  any  of  the  Acts  or  proclamations,  they  had  no  legal  claim  to 
insist  for  relief  out  of  the  general  fund  in  the  hands  of  the  parochial 
managers.     At  first  they  were  supplied  out  of  the  half  of  the  coUec- 
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tions  at  the  church  doors  remaining  in  the  hands  of  the  kirk-sessions ; 
bat  latterly^  the  practice  became  general  to  afford  them  temporary 
aid  also  out  of  the  general  fund. 

When  the  Poor  Liaw  was  being  reformed  in  18459  attention  was 
called  to  this  defect  in  the  law,  though  in  practice,  the  parties  tem- 
porarily incapacitated  did  receive  public  aid,  they  had  no  legal  title 
to  enforce  it.  Accordingly,  one  of  the  provisions  of  the  Act  of  1845l 
(section  68)  is,  ^^  That  from  and  after  the  passing  of  this  Act,  all 
assessments  imposed  and  levied  for  the  relief  of  the  poor,  shall  extend 
and  be  applicable  to  the  relief  of  occasional  as  well  as  permanent  poor. 
Provided  always,  that  nothing  herein  contained  shall  be  held  to  con- 
fer  a  right  to  demand  relief  on  able-bodied  persons  ont  of  employment. 

Five  years  residence  in  a  parish  now  gives  a  person  a  settlement 
therein,  provided  such  person  ^^  shall  have  maintained  himself  with- 
out having  recourse  to  common  begging  either  by  himself  or  his 
family,  and  without  having  received  or  applied  for  parochial  relief." 

In  the  above  case,  the  question  relates  to  the  settlement  of  a  de- 
serted wife  and  family.  The  husband  lived  with  his  wife  and  family 
in  the  parish  of  Carmunnock,  from  1846  till  1853.  Being  out  of 
employment  in  1848,  he  received  five  payments  from  the  Parochial 
Board,  extending  over  a  period  of  nearly  three  weeks,  and  amount- 
ing in  all  to  6s.  He  was  then  able-boaied ;  and  the  question  was, 
had  he  received  parochial  relief  in  the  sense  of  the  Poor  Law  Act. 
K  he  had,  then  there  would  be  an  interruption  of  his  residence  in 
Carmunnock,  which  would  prevent  the  acquisition  of  a  settlement, 
and  the  burden  of  supporting  the  pauper  family  would  devolve  on 
the  parish  of  birth. 

For  Carmunnock  it  was  contended  that,  although  it  has  been 
decided  that  the  able-bodied  are  not  and  never  were  entitled,  as 
matter  of  absolute  right,  to  demand  any  allowance  for  themselves  or 
their  families  fi:om  the  parochial  funds  provided  for  support  of  the 
poor,  yet  this  pauper  being  out  of  employment,  was  one  of  the 
^'  occasional  poor,''  and  the  administrators  of  the  parochial  funds 
have  always  possessed  a  discretionary  power  of  giving  relief  to  this 
class  of  the  poor. 

It  was  answered,  that  the  funds  raised  by  assessment  were  appli- 
cable solely  to  the  support  of  ^^  poor  persons  entitled  to  relief* 
(sec.  33) ;  and  that  '^  occasional  poor"  meant  only  persons  tem- 
porarily disabled.  The  relief  therefore  given  to  this  able-bodied 
man  was  illegal,  and  must  be  wholly  disregarded. 

The  Court  adopted  this  view.  The  L.  J.  C.  said — The  cases  of 
M' William  and  Thomson  decided — 1.  That  an  able-bodied  man 
out  of  employment  was  not  entitled  to  relief  out  of  the  parochial 
funds.  2.  That  an  able-bodied  man  was  one  who  laboured  under  no 
inability  to  work.  The  Parochial  Board,  therefore,  was  not  entitled 
to  grant  the  relief  here  given.  ^^  Occasional  poor,"  said  the  L.  J. 
C,  ^^  are  totally  distinct  from  able-bodied  persons  labouring  under 
no  inability  to  work  although  out  of  employment,  the  former  con- 
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sisting  of  those  who  labour  under  a  temporacy^  yet  for  the  time,  a 
complete  inability/' 

It  was  accordingly  decided  that  the  acquisition  of  a  settlement  by 
residence  in  Carmunnock  had  not  been  interrapted. 

A  corollary  from  this  decision  is,  that  relief  given  by  kirk^sessions 
out  of  the  church-door  collections  is  not  *^  parochial  relief."  Under 
the  proclamation  1693^  one-half  of  these  collections  was  handed 
over  to  the  poor^s  fund  of  the  parish,  to  be  administered  by  the  heri- 
tors and  kirk-session.  With  the  other  half,  the  kirk-session  has 
always  had  the  power  to  do  what  they  liked.  The  Poor  Law  Act 
(sect.  54),  declares,  that  the  whole  of  the  ordinary  church  door  col* 
lections,  after  an  assessment  has  been  imposed,  ^^  shall  belong  to  and 
be  at  the  disposal  of  the  kirk-session  of  each  parish.''  In  the  ad- 
ministration of  this  fund  they  have  a  very  large  discretion — the 
objects  of  their  bounty  being  generally  poor  industrious  persons  not 
on  the  poor's-roll.  The  above  decision  implies,  tliat  charity  from 
this  source  is  not  parochial  relief  in  the  sense  of  the  Poor  Law  Act. 

A  nicer  question  still  remains  undetermined — What  is  the  nature 
and  extent  of  the  relief  sufficient  to  interrupt  residence  ?  Will  the 
dole  of  a  single  sixpence  be  enough  ?  There  are  dicta  against  that 
view ;  bat  the  words  of  the  statute,  **  received  or  applied  for  parochial 
relief,"  seem  to  contemplate  that  mere  application  by  a  person  ess 
lege  entitled  to  relief,  should  be  taken  as  sufficient  evidence  of  the 
party  being  reduced  to  a  state  of  pauperism,  and  whose  residence 
therefore  is  of  no  further  avail  in  gaining  a  settlement. 

Crighton  v.  Grant, 

Jurisdiction  of  the  Court  of  Session  as  the  Court  of  Review^  in 

prosecutions  for  mala  prohibita. 

Much  ingenuity  has  been  expended  in  maintaining  the  conflict 
between  the  Court  of  Session  and  the  Court  of  Justiciary,  on  the 
debateable  ground  between  their  several  jurisdictions*  That  sach 
conflict  should  exist  in  the  earlier  stages  of  our  jurisprudence,  was 
perhaps  unavoidable ;  but  it  is  matter  of  regret  that  the  Legis- 
lature has  not  done  more,  in  later  times,  to  define  the  provinces  of 
the  two  Supreme  Courts.  What  would  have  been  easier,  for  in- 
stance, than  to  have  inserted  a  clause  in  the  Home  Drummond,  or 
Forbes  Mackenzie  Acts,  providing,  that  there  should  be  no  review 
of  the  proceedings  under  these  Acts,  on  the  merits  by  any  Court, 
or  on  any  ground,  or  to  any  efiect  whatever,  by  the  Court  of  Jus- 
ticiary. Such  a  clause  would  certainly  have  been  more  to  the 
purpose  than  that  in  the  former  of  these  Acts,  excluding  all  review 
oy  the  Supreme  Courts ;  a  provision  to  which  these  Courts  will  al- 
ways refuse  efiect,  where  the  proceedings  of  the  inferior  Courts  have 
been  irregular,  or  in  the  excess  of  the  powers  conferred  by  the 
statute.  In  default  of  such  aid  from  the  Legislature,  it  is  satisfactory 
when  the  Courts  pronounce  what  must  be  considered  as  anthorita- 
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tive  jadgmenta  on  any  of  the  quesiianes  vexatce  as  to  jurisdiction. 
Thenceferth  he  who  runs  may  read ;  and  if  he  reads  wrong,  he  has 
himself}  and  not  the  law  to  blame.  In  the  case  now  under  con- 
siderationy  the  First  Division  pronounced  a  judgment  which  ought 
to  settle  once  for  all  the  exclusive  iurisdiction  of  the  Court  of 
Session  in  reviewing  the  proceedings  of  Inferior  Courts,  in  regard  to 
the  class  of  offences  known  as  mala  prohibitOy  where  these  are 
punishable,  in  the  first  instance,  by  a  pecuniary  penalty  only.  Be- 
cause, in  the  general  case,  the  pecuniary  penalties  are  enforceable 
under  pain  of  imprisonment,  it  has  often  been  contended,  and  some- 
times been  decided,  that  the  offences  themselves  are  to  be  treated  as 
proper  crimes,  and  that  review  in  regard  to  them  lies  with  the 
Court  of  Justiciary.  But  the  applicaoility  of  the  compulsitor  of 
imprisonment  is  a  most  fallacious  test,  as  to  whether  a  proceeding 
is  to  be  regarded  as  civil  or  criminal ;  for,  judged  by  it,  almost  all 
proceedings  for  the  recovery  of  debt  would  come  within  the  latter 
category.  Again,  in  the  circumstances  that  the  prosecutor  for  the 
penalties  is  in  the  general  case  the  Procurator-Fiscal  or  other  public 
officer,  and  that  the  Inferior  Courts  in  which  the  offence  may  be 
tried  are  those  chiefly  appropriated  to  criminal  proceedings,  an 
argument  has  often  been  found  for  maintaining  that  the  Court  of 
Review,  in  regard  to  prosecutions  for  mala  prohibiten  is  the  Court 
of  Justiciary.  Nor  can  it  be  denied  that  tnis  argument  has  con- 
siderable weight ;  but  there  are  practical  difficulties  in  the  way  of 
giving  it  effect,  which  more  than  counterbalance  the  advantage  of 
any  theoretical  consistency  which  its  prevalence  would  have  secured. 
After  all,  the  great  matter  is,  that  there  shall  be  a  definite  rule  one 
way  or  another;  and  that  parties  raising  suspensions  may  know 
clearly  in  which  Court  to  bring  them.  The  present  case  decides 
that,  with  the  exception  to  be  aflerwards  noticed,  in  all  prosecutions 
for  statutory  offences  not  cognisable  at  common  law,  wherever  these 
are  punishable  in  the  first  instance  by  pecuniary  penalties  only,  the 
Court  of  Keview  is  the  Court  of  Session.  This  result  was  arrived 
at  after  a  full  consideration  of  the  previous  decisions,  from  that  of 
Campbell  t7.  Young  in  1835,  to  Hill  v.  Dymock  in  1856  ;  and  the 
question  can  hardly  i^in  be  raised,  unless  any  one  should  be  bold 
enough  to  bring  it  be&re  the  House  of  Lords. 

It  is  proper  to  mention,  however,  that  there  is  one  class  of  offences 
very  closely  allied  to  mala  prohibitay  if  not  actually  falling  within 
that  category — prosecutions  under  the  Game  Laws,  to  wit — in 
regard  to  which  universal  practice  has  determined  that  the  Court  of 
Justiciary  has  the  right  oi  review.  The  foundation  of  this  practice 
probably  is,  that  the  Game  Acts  are  held  to  constitute  the  animals 
protected  by  them  to  such  an  effect  private  property,  that  their 
destruction  or  abstraction  may  be  regarded  as  criminal.  Be  that  as 
it  may,  the  practice  is  well  established ;  and,  for  the  reason  already 
stated,  it  ought  on  no  account  to  be  disturbed. 

TOii.  m. — ^110.  zxvm.  atvtl  1869.  a  a 
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Mcintosh  V.  Fraser* 

This  was  an  action  of  damages  at  the  instance  of  a  Mr  Mcintosh 
against  his  mother,  his  family's  agent,  and  several  other  persons,  on 
account  of  their  having,  as  he  alleges,  procured  his  confinement  and 
detention  in  a  lunatic  asylum,  at  a  time  when  he  was,  and  was  known 
to  them  to  be,  quite  sane.  It  was  not  alleged  that  the  proceedings 
were  in  any  respect  irregular.  Tlie  action  was  abandoned  in  so  far 
as  concerned  the  pursuer^s  mother,  but  was  insisted  in  against  the 
agent  and  others.  When  the  case  arrived  at  the  stage  of  adjusting 
issues,  the  agent  maintained  that  he  was  entitled  to  have  ''  malice 
and  want  of  probable  cause  "  inserted  in  the  issues.  But  the  First 
Division  (Lord  Deas  dissenting)  held  that  these  words  ought  not  to 
be  in  the  issue ;  and  that,  though  circumstances  might  easily  be 
figured  which  would  protect  the  agent  from  the  claim  of  damages 
made  against  him,  these  would  appear  at  the  trial,  while  the  word 
«wron|Fully"  was  quite  flexible  and  expansive  enough  to  meet 
every  aspect  of  the  case.  The  ground  on  which  the  majority  of  the 
Court  proceeded  was,  that  the  case  was  not  one  of  privilege,  and 
that,  except  in  cases  of  privilege,  malice  and  want  of  probable 
cause  ought  not  to  be  inserted  in  the  issue.  Lord  Deas,  on  the 
other  hand,  held  that  the  case  as  regarded  the  mother  was  clearly 
a  privileged  one,  and  that  no  action  of  damages  could  be  success- 
fully maintained  against  her,  unless  it  was  averred  and  put  in  issue 
that  she  acted  without  malice  and  probable  cause.  But  there  was 
really  no  distinction,  his  Lordship  thought,  between  the  position  of 
4he  mother  and  that  of  the  agent.  A  proceeding  of  this  kind  could 
tiot  be  carried  on  without  the  assistance  of  an  agent,  and  the  agent 
was  entitled  to  the  same  protection  as  his  const  itutent.  His  Lord- 
ship further  expressed  his  disinclination  to  leave  any  question  of 
privilege  to  arise  at  the  trial,  and  to  be  dealt  with  under  the  word 
"  wrongfully."  He  thought  it  unwise  to  extend  the  application  of 
that  term  further  than  it  had  already  been  extended.  "  Wny  put  it  in 
the  power  of  juries  to  go  wrong  through  a  misunderstanding  of 
the  directions  of  the  presiding  juoge  ?  A  new  trial  would  be  but  a 
poor  remedy  for  their  error.  It  is  impossible  to  deny  the  great 
weight  of  these  observations  of  Lord  Deas. 

As  to  the  law  of  the  matter,  the  cases  of  Dickie,  12th  July  1825, 
3  Murray,  509 ;  and  Strang,  19th  Jan.  1849,  cannot  properly  be 
relied  on  as  authorities  in  the  present  case ;  for  in  the  former  the  point 
as  to  inserting  malice,  etc.,  in  the  issue  does  not  appear  to  have  been 
raised  at  all,  and  in  both  the  proceedings  were  admittedly  irregular. 
Had  the  proceedings  in  the  present  case  been  irregular,  it  probably 
would  not  have  been  contended  that  the  agent  was  entitled  to  have 
an  issue  taken  on  malice  and  want  of  probable  cause.  But  the 
regularity  of  the  present  proceedings  was  quite  unchallenged. 

There  seems  no  good  ground  for  refusing  to  consider,  as  judicial, 
proceedings  under  the  Lunacy  Acts  for  the  confinement  of  those 
labouring  under  mental  disease.    These  proceedings  are,  shortly;  of 
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this  nature  :  a  petition  is  presented  to  the  Sheriff;  evidence  as  to 
the  person's  state  of  mind  is  laid  before  him  ;  if  he  desires  it,  he  may 
ask  tor  more  evidence  ;  and  his  warrant  can  only  be  granted  cattsa 
eognita.  The  proceedings  differ  entirely  from  those  for  obtaining  a 
meditatio  fugce  warrant,  which  are  always  periculo  petentisj  in  respect 
that  the  warrant  is  granted  by  the  judge  without  any  judicial  cog- 
nisance of  the  merits  of  the  application  (see  Lord  Jeffrey's  elaborate 
note  in  Swayne,  27th  June  1835).  Although,  therefore,  in  actions 
of  damages  for  wrongous  apprehension  and  imprisonment  under 
mediiatio  fugce  warrants,  malice  and  want  of  probable  cause  need 
not  be  inserted  in  the  issue,  that  is  no  reason  why  these  elements 
should  be  excluded  from  issues  in  regard  to  proceedings  which  can- 
not be  carried  out  to  any  operative  effect  without  the  Judge's  judi- 
cial cognisance  of  their  merits.  In  the  case  of  Brodie  v.  Young, 
19th  Feb.  1851,  Lord  Cockburn  said,  ^^I  think  we  ought  to  lay 
down  the  general  rule,  that  in  every  action  of  damages  for  an 
injuiy  alleged  to  have  been  inflicted  through  the  exercise  of  the 
defeoder^s  undoubted  right  of  appeal  to  a  court  of  justice,  malice 
and  want  of  probable  cause  must  be  averred,  and  must  form  part  of 
the  issue.  •  .  .  An  honest  appeal  to  the  courts  of  the  country 
must  receive  protection."  This  principle,  so  broadly  stated,  and 
which  has  received  general  assent,  may  lairly  be  applied  to  proceed- 
ini^  such  as  those  in  the  present  case.  Of  course  the  privilege 
wnich  it  confers  must  be  under  certain  limitations  in  every  class  of 
proceedings ;  for  it  cannot  be  pleaded  in  regard  to  irrelevant  state- 
ments, or  where  the  proceedings  have  been  characterised  by  an 
absolute  want  of  prudence  and  common  sense.  Bona  fides  cannot 
be  pleaded  by  the  utterly  thoughtless,  or  absence  of  malice  by  those 
whose  conduct  has  been  entirely  reckless  of  consequences.  So  much 
for  the  law  of  the  matter. 

lAs  to  the  policy  of  inserting  the  elements  of  malice  and  want  of 
probable  cause  in  an  issue  against  an  agent,  in  circumstances  such 
as  those  in  the  present  case,  there  can  scarcely  be  two  opinions.  If 
the  relatives  of  persons  whose  conduct  seems  reasonably  to  indicate 
insanity  are  not  to  be  protected  Avhen  following  out  against  them,  in 
bonajidey  the  proceedings  prescribed  by  the  statutes  in  order  to  the 
safe  custody  of  the  insane,  the  public  safety  will  be  greatly  endan- 
gered ;  for  people  will  be  very  chary  of  taking  steps  which  may 
subject  them  in  damages,  notwithstanding  that  their  proceedings 
may  have  been  perfectlv  regular  and  their  intentions  altogether 
above  suspicion.  And  the  same  consideration  applies  to  the  case  of 
professional  gentlemen,  to  whose  assistance  all  must  resort,  in  pro- 
ceedings for  the  safe  custody  of  their  friends  who  have  exhibited 
what  may  justifiably  be  regarded  as  symptoms  of  insanity.  On  the 
lihole,  therefore,  we  cannot  deny  that  it  seems  to  us  that  the  law 
laid  down  by  Lord  Deas  in  the  present  case  was  well  founded,  and 
that  the  Court  ought  to  have  inserted  the  elements  of  malice  and 
want  of  probable  cause  in  the  issue  against  the  agent. 
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THE  CONSTITUTION  OF  MARRIAGE. 
PB0MI8E  CUH  COPULA. 

By  far  the  most  successful  law-book  that  has  appeared  in  recent 
years  is  Mr  Eraser's  ^^  Personal  and  Domestic  Relations."  We  say 
so  in  no  spirit  of  disparagement  towards  the  many  other  valuable  con* 
tributions  which  our  legal  literature  has  received;  and  we  are  even 
willing  to  qualify  our  assertion^  by  explaining  that  it  is  in  virtue  of  the 
kind  rather  than  the  degree  of  excellence,  that  we  aredisposed  toassign 
the  palm  to  the  work  which  we  have  mentioned.  It  is  not  so  much 
that  Mr  Eraser's  is  a  better  book,  as  that  it  is  a  better  kind  of  book 
than  is  usually  written  by  Scotch  lawyers.  We  do  not  know  that 
it  accomplishes  with  greater  care,  conscientiousness,  and  consequent 
success,  that  which  it  proposes,  but  what  it  proposes  is  unquestion- 
ably higher  and  bolder  than  the  rest  of  us  commonly  set  before  us 
at  present.  In  other  departments,  we  have  from  other  writers  in- 
formation equallv  reliable  as  to  what  has  been  held  to  be  law  in 
this  country,  and  even  occasionally  as  to  the  relation  in  which  that 
law  stands  to  the  law  of  other  countries  in  point  of  fact ;  but  in  no 
other  department,  and  from  no  other  writer,  do  we  learn  so  fully  how 
the  law  originated,  whence  it  came,  by  what  course  of  events  it  was 
led  to  assume  its  existing  form,  and  the  extent  to  which,  in  the 
opinion  of  the  writer,  it  continues,  or  has  ceased  to  be  founded  on 
reason  and  expediency.  If  we  say  that  Mr  Fraser  aims  at  combin- 
ing the  history  and  tne  principles  of  the  law  with  a  statement  of  its 
actual  condition,  whereas*  most  of  his  fellow-labourers  content  them- 
selves with  the  latter,  we  shall  state  pretty  accurately  the  difference 
between  him  and  them.  But  the  better  a  book — the  more  nearly  it 
approaches  in  practical  recognition  to  that  character  of  an  authority 
which,  by  professional  etiquette,  no  work  of  a  living  author  ever 
fully  enjoys — the  ^eater  is  the  risk  of  contagion,  both  to  the  profes- 
sion and  the  public,  from  any  elements  of  error  which  its  pages  may 
contain ;  and  it  is  for  this  reason  that  in  exact  proportion  to  our 
willingness  to  concede  to  Mr  Fraser  the  honours  which  so  justly 
belong  to  him,  is  our  anxiety  to  discuss  with  him  a  point  on  which  we 
believe  that  he  has  gone  himself,  and  is  likely  to  lead  others,  astray. 
Our  readers  are  aware  that  whilst  ante-nuptial  contracts  of  mar- 
riage, sponsalia,  and  all  other  promises  to  marry,  whatever  may  have 
been  the  form  of  their  expression,  may  be  resiled  from,  the  reverse 
is  the  rule  where,  subsequent  to  the  engagement,  sexual  intercourse 
has  taken  place  between  the  parties.  In  this  case  there  is  no 
further  ground  for  deliberation,  penitence,  or  pecuniary  reparation. 
An  action  of  damages,  which  is  the  appropriate  legal  remedy  for  a 
broken  promise,  is  no  longer  in  place  where  a  completed  contract, 
the  fulfilment  of  which  is  not  physically  impossible,  is  attempted  to 
be  repudiated ;  and,  accordingly,  proceeding  on  the  view  in  which 
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all  parties  concnr,  that  the  promise  has  here  been  elevated  into  the 
character  of  an  ^^  indissoluble  contract,"  when  the  Court  interposes, 
it  is  not  to  give  compensation  to  him  to  whose  hurt  it  has  been  vio- 
lated, but  to  prevent  its  violation.  Such  has  been  the  invariable 
practice  of  the  Court ;  and  there  has  not  been  hitherto,  nor,  proceed- 
ing on  the  hypothesis  that  the  transaction  in  question  is  not  a  pro- 
mise but  a  contract,  is  there  likely  to  be,  any  question  as  to  its 
soundness  in  principle.  Up  to  this  point,  then,  there  is  no  differ- 
ence of  opinion.  All  are  agreed  that  here  a  contract  is  in  question  ; 
and  nobody  denies  that  a  contract  in  this,  as  in  every  other  case, 
toTThs  the  ground  for  an  action  of  specific  implement. 

But  presently  there  arises,  what  at  first  sight  looks  like  a  specu- 
lative subtlety,  but  is  very  soon  seen  to  open  the  possibility,  at 
least,  of  practical  difficulties  of  no  insimiificant  magnitude.  Whether, 
it  is  asked,  is  the  transaction  which  nas  here  taken  place  between 
the  parties,  the  enforceable  contract  which  they  have  formed,  the 
contract  of  marriage  itself,  ipsum  matrimoniumj  or  is  it  some  less 
perfect  contract,  or  ^^  pre-contract,"  forming  a  ground  on  which 
either  of  the  parties  may  force  the  other  to  complete  a  marriage  T 
As  the  manner  in  which  the  question  is  stated  is  of  some  importance 
to  its  solution,  we  shall  give  it  in  Mr  Fraser^s  words.  ^^  On  the  one 
hand,  it  is  maintained  that  a  promise  followed  by  copula  constitutes 
very  marriage  without  any  further  proceeding ;  white,  on  the  other, 
it  is  contended  that  this  constitutes  no  more  than  an  indissoluble 
pre-contract,  affording  the  handle  for  compelling  a  party  to  con- 
tract marriage,  and  is  only  regarded  as  ipsum  matrimonium  when 
the  ceremony  of  the  celebration  is  gone  through  before  a  minister, 
or  a  decree  of  a  court  of  law  obtained,  decerning  the  parties  to 
solemnise,  or  (as  in  modem  practice)  declaring  a  mai'riage  at  once." 
The  question,  as  we  have  said,  is  really  one  of  no  inconsiderable 
practical  importance ;  for  on  the  answer  which  we  return  to  it  must 
depend  both  the  date  of  the  marriage,  and  the  power  of  the  parties 
by  mutual  consent  to  abandon  the  engagement.  If  we  hold  the 
transaction  to  be  marriage,  the  copula,  as  the  act  by  which  it  was 
completed,  roust  fix  its  date;  and  from  this  moment  retreat  will  not 
only  be  beyond  the  joint  volition  of  the  parties,  but  the  children  be- 
gotten of  tne  connection  will  be  legitimate.  If,  on  the  other  hand, 
we  regard  it  as  less  than  marriage,  and  requiring  the  interposition 
of  the  Court  or  the  Church  to  raise  it  to  that  character,  then  the 
date  of  the  marriage  must  be  fixed  by  that  interposition.  Up  to 
this  point,  though  either  party  may  be  entitled  to  enforce,  both  will 
be  entitled  to  abandon  the  imperfect  transaction,  and  the  death  of 
either  of  them  will  cut  the  children  off  for  ever  from  the  status  of 
legitimacy.  The  nature  of  the  function  to  be  performed  by  the 
Court  will  further  depend  entirely  on  the  view  which  is  thus  taken 
of  the  contract  itself.  If  it  is  marriage,  all  that  the  Court  can  be 
required  to  do,  is  just  what  it  does  in  the  case  of  declarators  of  mar- 
riage on  other  grounds,  viz.,  to  ascertain,  in  point  of  fact,  whether 
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it  has  been  entered  into.  An  affirmative  answer  to  this  in?e6tiga- 
tion  will  be  a  warrant  at  once  legal  and  logical  for  a  decree  declar- 
ing the  fact,  and  ordaining  the  defender  to  perform  his  conjugal 
duties.  Bat  if  the  other  view  be  adopted — if  the  promise,  engage- 
ment, contract,  or  whatever  else  we  choose  to  call  it,  is  not  marriage, 
but  something  less  than  marriage, — then  the  Court  which  is  to  con* 
vert  it  into  a  tnarricufe  will  have  to  perform  a  function  which  we  do 
not  profess  to  understand  either  as  lawyers  or  metaphysicians,  bat 
which  we  may  safely  say  is  very  different  from,  and  very  far  be- 
yond, that  of  pronouncing  or  enforcing  any  ordinary  decree.^  Still 
It  is  the  latter  alternative  which  Mr  Fraser  has  adopted,  which  he 
defends  with  his  usual  ability  and  something  more  than  his  usual 
zeal,  and  in  favour  of  which  he  tells  us  that  ^^  there  is  the  authority 
of  ancient  decisions  and  practice,  and  modern  dicta  of  the  highest 
authority."  AlS  our  limits  wiQ  preclude  as  from  any  verv  length- 
ened investigation  of  the  authorities  here  spoken  of,  we  shall  com- 
mence by  inquiring  whether  or  not  the  doctrine  which  they  are 
said  to  support,  and  of  which  Mr  Fraser  at  any  rate  is  the  re- 
presentative, is  consistent  with  the  principles  on  which,  not  the 
marriage-contract  only,  but  all  contracts,  are  confessedly  founded. 
If  this  inquiry  should  result,  as  we  venture  to  predict  that  it 
will,  in  a  plain  negative,  we  believe  our  readers  will  pay  these 
learned  persons  the  compliment  of  taking  for  granted  that  their 
views  were  scarcely  identical  with  those  which  Mr  Fraser  has  as- 
cribed to  them. 

In  the  first  place,  then,  we  shall  assume  that  Mr  Fraser  is  at  one 
with  all  the  world  in  holding  that  the  essence  of  the  contract  of  fnar^ 
riagcj  as  of  all  otfier  contractsy  is  the  consent  of  the  parties.  But  are 
we  quite  safe  in  taking  for  granted  that  in  his  mind  there  is  not 
some  vagueness  in  the  idea,  of  which  the  word  essetice  is  here  em- 
ployed as  the  symbol?  It  often  seems  to  us  as  if,  in  si)eaking  of  the 
contract  of  marriage  in  particular,  it  were  used  by  him,  and  by  others 
aIso,  to  signify,  not  all  that  is  essential  to  the  contract-- that  is  to  say, 
everything  connected  with  it  except  the  accidental,  and  to  a  certain 
extent  arbitary  circumstances,  by  which  the  law  holds  it  to  be 
proved  or  disproved, — but  rather  certain  indispensable  portions  of  it^ 
which,  as  such,  are  regarded  as  its  essentials;  and  we  are  inclined  to 

>  The  following  is  the  form  of  decree  in  all  actions  of  declarator  of  marriage, 
as  fixed  by  A.  S.,  20th  December  1823 ;  do  distinction  being  made  between 
those  which  proceed  on  the  allegation  of  promise  cum  copula  and  those  in 
which  consent  deproesenti  is  averred.  '*The  Lord  Ordinary,  etc.,  finds  facts, 
circumstances,  and  qualifications  proved  relevant  to  infer  marriage  betwixt  the 
Said  A.  B.,  pursuer,  and  the  said  Cv,,  defender ;  and  hereby  finds  them  married 
persons  accordingly :  ordains  the  said  G.  D.,  defender,  to  adhere  to  the  said  A.  B., 
pursuer,  as  his  lawful  wife,"  etc.  There  is  no  assumption  here  of  any  power  to 
modify  the  will  of  the  parties,  or  to  convert  an  imperfect  into  a  perfect  con- 
tract. The  Court  performs  the  two  functions  which  fall  to  it  in  every  action, 
the  firstjudicial,  the  second  magisterial;  it  ascertains  the  right,  and  enforces 
it,  and  that  is  all. 
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think  thai  this  misconception  lies  at  the  root  of  Mr  Fraser's  opinion 
on  the  subject  in  qnestion.  Onr  own  understanding  of  the  matter 
is,  that  the  consent  and  the  contract  are  identical;  both  of  them,  of 
coturse,  being  carefully  to  be  distinguished  from  the  external  mani<* 
festations  by  which  their  existence  is  established. 

The  case  in  which  consent  has  reference  to  an  impossibility,  may 
at  first  sight  seem  to  be  an  exception ;  but  even  here  the  exception 
is  merely  apparent,  for  the  only  ground  on  which  such  an  agree* 
ment  conld  be  held  not  to  be  a  binding  contract,  is  one  which  would 
also  invalidate  the  consent.  Two  men  cannot  contract  that,  for  a 
stipulated  sum,  the  one  shall  pull  down  the  moon  for  the  other^s  in- 
spection. That  would  be  no  contract ;  but  the  very  ground  on  which 
it  would  not  be  a  contract  would  be,  that  there  was  no  serious  or 
sane  volition  on  the  part  of  the  contracting  parties.  The  same  prin- 
ciple holds  with  contracts  contra  bonos  mores*  They  are  legal 
impossibilities,  to  which  legal  consent  is  impossible.  In  like  man- 
ner, conditions  which  limit  or  extend  the  nature  of  the  contract 
have  their  origin  in  a  limited  or  extended  consent.  The  condition 
that  the  contract  of  marriage  shall  be  indissoluble^  is  part  and  parcel 
of  the  consent  of  the  parties.  If  that  condition  were  not  understood, 
there  would  be  no  marriage.  Nor  does  the  contract  of  marriage, 
even  in  those  countries  where  solemnisation  is  most  imperatively 
required,  form  any  exception  to  this  rule ;  for  the  solemnisation  is 
merely  a  peculiar  form  of  proving  the  fact  of  consent,  imposed  by 
the  law  for  the  sake  of  order.  If  it  were  necessary  to  fix  the  point 
of  time^at  which  a  marriage  in  facie  ecelesice  takes  place,  there  cannot, 
we  presume,  be  the  least  question  that  even  in  England  it  would  be 
hela  to  be  the  moment  at  which  the  parties  exchanged  their  consent 
at  the  altar,  and  not  that  at  which  tne  clerical  benediction  was  pro- 
nounced. Or  suppose  a  marriage  before  the  registrar,  under  6  and  7 
Will.  IV.,  c.  35 :  can  there  be  any  doubt  that  the  date  of  the  con- 
tract is  the  moment  «t  which  that  officer  receives  the  instructions 
of  the  parties  to  register,  and  not  that  at  which  he  completes  the 
entry  T  But  Mr  Fraser  tells  us,  that  though  all  this  may  be  true 
as  regards  ordinary  contracts  even  of  marriage,  the  contract  in  ques- 
tion is  an  exceptional  case.  In  it  there  never  was  actual  consent 
by  the  parties  to  present  marriage  at  all,  and  legal  consent  cannot 
be  presumed  till  the  decree  or  the  benediction  be  pronounced.  To 
a  certain  extent  his  view  is  intelligible.  There  is  a  contract,  he 
admits,  and  therefore  there  must  have  been  consent  to  something ; 
but  it  does  not  necessarily  follow  that  the  something  to  which  the 
parties  consented  was  to  be  man  and  wife.  Mr  Fraser's  allegation 
IS,  that  though  more  than  consent  to  be  man  and  wife  at  a  future 
time,  which  is  promise,  it  is  less  than  consent  to  be  man  and  wife  at 
the  present  time,  which  is  marriage.  Now,  though  we  have  some 
difficulty  in  finding  a  resting-place  between  the  present  and  the  future, 
we  shall  do  our  best,  by  putting  time  out  of  view,  to  assume  that  there 
may  be  such  a  contract,  more  than  promise  and  less  than  marriage* 
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Does  this  assnmption  brine  us  one  step  nearer  to  Mr  Frasei^s  con* 
elusion  T  The  contract  of  marriage  has  still  to  be  constituted,  or 
constructed  if  you  will,  out  of  this  less  perfect  contract,  from  which 
ex  hypothesi  it  di£Pers.  How,  then,  is  this  to  be  effected  T  To  our* 
selves,  we  confess  it  is  unthinkable  that  this  process  should  take 

{ilace  otherwise  than  by  a  fresh  contract,  anew  engagement,  founded, 
ike  all  other  contracts  and  engagements,  on  the  mutual  volition  of 
the  parties.  Even  adhering  to  the  notion  of  a  half  contract^ — ^for 
the  conversion  of  a  half  contract  into  a  whole  contract,  we  are  still 
driven  back  upon  consent ;  and  if  that  consent  be  withheld  by  one  or 
both  of  the  parties,  neither  judge  nor  parson  can  supply  the  defi* 
ciency.  Under  a  paternal  despotism,  or  a  maternal  hierarchy,  it  is 
no  doubt  true  that  consent  may  be  assumed  on  grounds  which 
afford  no  very  satisfactoiy  proof  of  volition ;  but  even  here,  if  liberty 
is  sacrificed,  logic  at  any  rate  is  saved :  whatever  we  may  think  of 
the  premises,  the  conclusion  is  faultless.  In  the  present  case,  the 
conclusion  is  undermined  by  the  veiy  hvpothesis  on  which  it  rests, 
and  the  doctrine  contains  within  it  the  elements  of  its  own  confuta* 
tion.  By  a  simple  application  of  the  principle,  that  contracts  are 
founded  on  consent,  we  thus  reach  what  tor  Mr  Frasei^s  view  we  must 
regard  as  a  fatal  dilemma — either  his  ^^  indissoluble  pre-contract"  is 
marriage  already,  or  it  can  never  be  converted  into  marriage  either 
by  civil  decree  or  ecclesiastical  solemnity. 

But,  admitting  the  impossibility  of  either  dispensing  with,  or  sup- 
plementing the  consent  of  the  parties  in  point  of  fact,  it  is  said  that 
Ibr  legal  purposes  this  difficulty  can  be  got  over  by  k  fiction.  The 
Court  cannot  make  them  consent,  it  is  true ;  but  it  can  aa9ume  that 
they  have  consented,  and  declare  that  they  have  done  so.. 

But  here  the  fiction  simply  takes  the  place  of  the  fact ;  and  the 
marriage  must  be  held  to  nave  taken  place,  not  at  the  date  of  the 
decree,  but  at  that  of  the  fictitious  consent,  which  is  the  copula. 
Whether  we  consider  a  promise  cum  copuloj  then,  to  be  real  or 
fictitious  consent,  the  function  of  the  Court  is  not  altered  in  point 
of  principle,  and  the  date  of  the  marriage  remains  the  same.  In 
the  one  case,  as  in  the  other,  it  is  on  the  assumption  of  a  completed 
act  by  the  parties  that  the  decree  proceeds,  and  not  on  an  exercise 
of  judicial  authority  in  supplementing  that  act. 

Whether  we  regard  the  action,  then,  as  grounded  on  actual  con- 
sent of  the  parties  to  marry,  or  on  a  legal  fiction  of  that  consent,  a 
declarator  of  marriage  on  this,  just  as  on  any  other  ground,  is  and 
must,  from  the  very  nature  of  the  case,  be  strictly  and  properly 
what  its  name  imports.  Like  all  other  actions  properly  declaratory, 
it  can  ^^  confer  no  new  right,"  and  must  '^have  a  retrospective 
quality,  looking  as  far  back  as  the  period  at  which  that  right  first 
commenced."— Erskine  I.,  tit.  iv.,  sec  46. 

Still,  the  character  of  the  action  is  the  very  point  which  Mr  Fraser 
contests  with  peculiar  earnestness ;  and,  indeed,  from  his  view  of  the 
nature  of  the  contract,  is  bound  to  contest.    In  support  of  bis  posi- 
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tioD,  he  endeavours  to  assifpi  to  the  declaratory  action  in  question  a 
different  history  from  that  of  other  actions  of  declarator.  The 
custom  of  the  Commissaries,  he  says,  was  to  compel  the  parties  to 
complete  the  transaction.  ^^  From  the  earliest  times,  we  find  a 
form  of  process  in  existence,  by  which  this  pre-contract  could  be 
made  ^  complete,'  namely,  an  action  before  the  spiritual  judge,  to 
compel  either  of  the  parties  to  solemnise  and  fulfil  the  promise  or 
contract."  In  proof  of  this  assertion,  Mr  Fraser  has  quoted  con- 
Bistorial  cases  from  1539,  when  ^^  the  official  of  St  Andrew's  decerned 
Margaret  Stevinson  to  solemnise  marriage  with  Peter  March,  her 
affidate  spouse,  copula  having  followed,*'  down  to  1681,  the  date  of 
the  publication  of  the  work  of  Lord  Stair,  whom  Mr  Fraser  regards 
as  the  father  of  the  heresy  in  question*  From  that  time  forth,  the 
parties  are  ^'  declared  to  be  husband  and  wife,  and  decerned  and 
ordained  to  adhere  to  each  other^s  society,  fellowship,  and  company." 
As  we  do  not  pretend  to  Mr  Frasei^s  acquaintance  with  the  records  of 
the  Gonsistorial  Courts,  we  shall  assume  that  the  change  in  the  form 
of  process  which  he  mentions,  took  place  at  the  time,  in  the  manner, 
and  from  the  cause  which  he  indicates.  What  does  it  prove  ?  Mr 
Fraser's  view  is,  that  the  contract  not  being  regarded  as  a  marriase 
under  the  former  form  of  process,  cannot  be  regarded  in  that  light 
under  the  one  which  succeeded  it.  To  our  thinking,  the  very  re- 
verse is  the  inference.  If  the  custom  of  requiring  and  ordering 
the  parties  to  complete  a  contract,  which  depended  on  an  act  of  their 
own  volition,  was  felt  to  have  something  in  it  rather  repugnant  to 
common  sense,  and  wholly  inconsistent  with  personal  liberty,  can 
we  suppose  the  Commissaries  so  blind  as  to  imagine  that  they 
would  escape  from  this  inconsistency  by  dispensing  with  the  con- 
sent of  the  parties  altogether,  and  professing  to  consent  for  them  T 
Did  not  the  obvious  means  of  escape  lie  in  declaring  that  the  parties 
had  themselves  consented,  and  consequently  were  united,  not  by 
the  act  of  others,  but  by  their  own  ?  Nor  was  any  arbitrary  or 
unusual  exercise  of  power  requisite  for  this  purpose.  As  the  in- 
tentions of  individuals  can  never  be  directly  ascertained,  they  must 
in  every  case  be  inferred  either  from  their  words,  or  their  actions, 
or  both ;  and  the  courts  of  law  in  this  and  every  other  country  have 
consequently  fixed  on  certain  tests  of  the  existence  of  this,  as  of  other 
contracts.  So  long  as  these  tests  are  entirely  within  the  control  of 
the  parties,  whether  reliable  or  not  before  they  become  known,  they 
may  fairly  be  presumed  to  be  so  afterwards.  If  a  man  has  carnal 
connection  with  a  woman,  in  the  full  knowledge  that  he  thereby 
makes  her  his  vrife,  he  expresses  his  intention  to  marry  her  by  that 
act,  just  as  unequivocally  as  if  he  took  her  by  the  hand  before  the 
altar,  put  a  ring  on  her  finger,  or  performed  any  other  ceremony 
which  he  knew  to  indicate  matrimonial  consent.  "Now,  all  that  the 
Commissaries  did  in  the  case  in  question,  was  to  institute  a  new 
ceremony,  and  thereby  to  add  one  to  the  recognised  tests  of  matri* 
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mcmial  consent.    The  te«t  here  fixed  xi|x>n  had^  bendes^  many  ana- 
logies in  its  favour,  derived  from  Ae  law  of  homologation  and>^ 
inierventus;  and  the  assumption  on  vdiioh  the  test  proceeded,  as 
explained  by  Mr  Brodie  (Notes  on  Stair,  p.  25),  was  one  which,  in 
the  g^ieral  case,  was  not  imlikely  to  be  consistent  with  the  fact. 
^  Tm  idea,**  he  says,  **  is  that  the  fenale  wonld  not  have  submitted 
to  the  embraces  of  an  individual  whom  she  had  been  taiaght  to  ex« 
pect  as  a  ira^mnd,  except  on  an  imme^te  consent  to  hold  her  as 
nis  wife ;"  and  he  farther  indicates  his  0}Mnion,  that  where  illicit 
tntercoorse  has  previonsly  oocnrred  between  the  parties,  the  appli- 
cability of  the  principle  may  admk  of  much  question.    Bat  sncn  an 
assumption  was  necessary  to  justify  the  test  only  where  it  was  to  be 
appliea  to  cases  in  which  the  copnla  bad  occnired  previous  to  kB 
adeption ;  and  it  was  only  in  snch  cases  that  the  distinction  between 
females  who  bad,  and  those  who  bad  not,  submitted  to  copnla  pre- 
vious to  the  promise,  was  in  place  •;  though  there  is  reason  to  think 
that  this  latter  consideration  may  have  influenced  the  Court  af 
Justiciary  in  overruling  objections  to  the  admission  of  a  woman  as 
a  witness,  on  the  ground  that  she  was  the  wife  of  the  panel,  by  a 
marriage  constituted  by  promise  cum  copula  but  without  declara- 
tor (Glen,   Syme's  Reports,  p.  267).     In  so  far  as  subsequent 
cases  were  concerned,  the  arbitrary  nature  of  the  test  was  of  no 
consequence ;  and  the  change  introduced  by  the  Commissaries  was 
precisely  analogous  to  the  passing  of  6  and  7  Will.  IV.,  c.  86,  by 
which  marriage  by  registration  was  introduced  into  England,  or 
i2  and  13  Vict.,  c.  68,  which  legalised  marria^s  celebrated  by 
British  Consuls  abroad.    It  is  not  difficult  to  imagine  circumstances 
in  which  the  fact  of  a  marriage  celebrated  in  either  of  these  forms 
might  require  to  be  judicially  established,  or  in  which  one  party 
might  require  to  be  compelled  by  the  other  to  implement  the  con- 
tract which  he  had  formed;  but  it  is  hard  to  imi^ine  on  what 
principle  the  contract,  if  incomplete,  could  be  '^  completed,''  by  a 
naif  registration  being  converted  into  a  whole  one,  or  a  half  declara- 
tion of  consent  de  prceaenti  supplemented  by  the  decree  of  a  court. 
If  it  be  true,  ^n,  that  the  dictum  of  Lord  Stair  was  the  means  of 
inducing  the  Commissaries  to  abandon  the  practice  of  ordering  so- 
lemnisation, and  to  adopt  that  of  «imply  declaring  the  marriage  on 
the  facts  being  proved  to  them,  all  that  we  can  say  is,  that  they 
were  indebted  to  him  for  the  substitution  of  a  practice  which  was 
consistent,  for  one  which  was  at  variance,  with  the  principle  on  which 
all  contracts  are  based. 

But  is  Mr  Fraser  correct  in  asserting  that  Lord  Stair^s  reading 
of  the  Canon  Law  was  erroneous  ?  We  cannot  go  into  this  matter 
so  fully  as  we  could  wish,  but  we  shall  mention  one  or  two  consi- 
derations which  may  probably  induce  our  readers  to  reconsider  the 
subject  before  they  adopt  his  assertion,  that  ^^  the  text  of  the  Canon 
Law  referred  to,  does  not  warrant  the  rule  deduced  from  it."  That 
text  (Decretal,  1.  iv.^  1. 1,  c.  30)  seems  to  us  as  plain  a  dictum  as 
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ooald  he^  to  the  eflPact  that  pn^mise  followed  by  copula  is  a  marrii^e 
indefeasible  by  any  subsequent  marria^e^  ev^a  though  celebrated  in 
faeie  eedesia.  la  this  sense  it  has  been  understood,  not  by  Stair 
and  Bankton  alone^  but  by  every  one  of  our  own  institutional 
writers^  and  in  this  sense  it  has  all  alon^i^  been  interpreted  in  £ng^ 
Iand«  ^  By  the  same  statute/*  says  Blackstone,  speaking  of  32 
Henry  VIII.,  c  88,  '^  all  impediments  arising  from  pre^ontrcbcta  to 
other  persons  were  aboUshed  and  declared  of  none  effect,  unlesa 
they  had  been  ocmsummated  with  bodily  knowledge ;  in  which  case 
the  Canon  Law  holds  such  contract  to  be  marriage  de  facto"  We 
are  still  iiirth^  strengthened  in  our  beli^  in  the  correctness  of  thia 
reading,  when  we  find  it  thus  expressly  adopted  by  one  of  the  best 
and  most  recent  of  continental  authorities : — ^^  Quant  aux  fian9aillea 
snivies  de  cohabitation,  le  Danemark,  et  pendant  ouelque  temps  aussi 
TAnglet^rre,  Jidiles  h  Voncien  droit  oanonique,  les  ont  consid^reea 
eomme  un  viritabU  mariage  primant  en  cons^uence  le  manage  ul- 
t^rieur,  mdme  solennel."  (Walter  Manuel  du  Droit  Eccl^iastique^ 
p.  3950  With  these  authorities  to  counterbalance  Mr  Fraser^s,  we 
shall  leave  this  well-known  text  to  the  dispassionate  perusal  of  our 
readers.^  But  there  is  another  equally  to  the  point,  and  which  we 
have  not  seen  mentioned  in  the  books,  which  we  shall  take  the 
liberty  of  transferring  to  our  pages.  It  is  that  which  settles  the  pre- 
ference of  a  promise  cum  copula  oyer  subsequent  consent  per  verba 
depr€t$enii.  The  circumstances  of  the  case,  which  partake*  of  the 
ludicrous,  are  not  only  stated  with  great  precision  and  clearness, 
but  the  judgment  of  the  Pope,  finding  in  favour  of  the  first  woman 
if  the  promise  was  genuine,  and  if  not,  in  favour  of  the  second,  pro- 
vided the  fear  under  which  consent  was  given  was  not  such  as  could 
influence  a  man  o£  constant  mind,  is  remarkable  as  exhausting  the 
whole  merits  of  the  cause. 

^^Yeniens  ad  nos  Gu.  sua  nobis  relatione  monstravit,  quod  in 
domo  sua  mnlierem  quandam  recepit,  de  qua  prolem  habuit,  et  cui 
fidem  coram  pluribus  prsestitit  quod  earn  duceret  in  uxorem.  Interim 
autem  cum  apud  domum  vicini  sui  pemoctaverit  ejus  filia  nocte 
ilia  secum  concubuit:  quos  pater  puellsB  simul  in  uno  lecto  inveniens, 
ipsum  cam  per  verba  oe  pisesenti  desponsare  coegit.  Ideoque  man- 
damus quatenus  si  inveneris  quod  primam  post  fidem  praBstitam 
cognoverit,  ipsum  cum  ea  facias  remanei*e :  aiioquin  secundas  (nisi 
metu  coactus,  qui  posset  in  virum  constantem  caderc,  eam  despon- 
saverit)  adhaerere  facias  ut  uxori."  (Lib.  iv.,  tit.  i.,  c.  xv.  Decre- 
talium  Gregorii.)  All  this,  of  course,  was  overturned  by  the  Council 
of  Trent ;  but  with  the  system  which  was  then  introduced,  our  law 
confessedly  had  nothing  to  do. 

Our  limits  positively  preclude  us  firom  criticising  Mr  Fraser^s 

^  It  commences  thus, — Is  qui  fidem  dedit  mulieri  super  matrimonio  contra- 
hendo,  carnal!  copula  subsecuta,  si  in  facie  ecclesiae  ducat  aliam  et  cognoseat, 
ad  primam  redire  tenetur,  etc.  Is  it  possible  that  he  was  to  return  to  her  in 
order  that  he  might  live  with  her  otherwise  than  as  his  wife  7 
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criticism  of  recent  Scottish  jadicial  dicta.  To  onrselvesy  we  confess 
that  the  case  of  Pennycook  t;.  Grinton,  M.  126779  has  alwap  seemed 
directly  to  the  point;  and  Mr  Fraser^s statement  at  p.  166,  that  the 
qnestion  was  merely  **  whether  the  pre-contract,  being  promise  cum 
eopulay  was  of  such  force  in  law  as  to  bar  either  party  marrying  a 
third  person,  and  so  to  render  such  subsequent  marriage  null,"  is 
certainly  contradicted  by  his  own  account  of  the  case  at  p.  183, 
where  he  says,  "  The  Commissaries  declared  tlie  marriage  between 
Qrinton  and  Pennycook  (the  first  marriage  by  promise  cum  copula), 
and  decided  that  that  between  Graite  and  him  "  (the  second  mar- 
riage, which  was  before  a  minister,  though  without  proclamation  of 
banns,  and,  consequently,  at  the  very  lowest,  was  consent  de  prce^ 
Benti)  ^'  was  void  and  null."  Such  is  Mr  Fraser^s  own  account  of 
the  case,  and  it  is  somewhat  Tnore  than  borne  out  by  the  Report* 
''The  Commissaries,"  we  are  there  informed,  ''declared  them 
(Grinton  and  Pennycook)  husband  and  wife,  and  James  Grinton 
(the  child  of  the  copula)  their  lawful  child."  "  This  case,"  it  is 
added,  "was  taken  up  by  the  Lords  entirely  upon  the  general 

Eoint ;  and  it  was  held  for  law  that  a  promise  of  marriage,  followed 
y  copula,  made /rom  that  moment  an  actual  marriage." 

The  only  judicial  dictum  which,  even  on  Mr  Fraser's  own  show- 
ing, holds  water  in  his  favour,  is  that  of  the  late  Lord  MoncriefF  in 
Brown  v.  Burns,  June  38,  1843.  But  an  obiter  dictum  by  a  single 
judge,  however  eminent,  in  a  case  which  had  reference  to  another 
matter,  can  scarcely  be  opposed  to  a  solemn  decision  of  the  Court 
afiirming  a  decision  of  the  Commissaries  on  the  very  point  itself. 

[The  foregoing  has  been  printed  as  an  interesting  contribution  to 
an  mteresting  question,  on  which  there  exists  among  lawyers  con- 
siderable difference  of  opinion.  We  shall  probably  take  an  early 
opportunity  of  doing  at  least  equal  justice  to  the  other  side  of  the 
question. — Ed.  J.  «J.] 


\ 
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THE  MONTH. 

The  Law  Bilk  of  the  Session, 

The  Scotch  Law  Bills  for  this  Session  are  few  in  number,  but  im- 

E>rtant.  The  only  Government  measure  yet  brought  forward  is  the 
ill  to  bring  burgage  subjects  under  the  operation  of  the  Titles  to 
Land  Act.  The  ouiers  consist  of  certain  independent  proposals  by 
individual  members.  The  most  interesting  of  these  is  one  to  which 
the  Dean  of  Faculty  has  lent  his  name,  m  reference  to  the  law  of 
husband  and  wife.  This  is  a  branch  of  our  system  which  remains 
much  the  same  as  at  the  Reformation ;  and,  though  its  leading  prin- 
ciples are  beyond  exception,  many  of  its  features  are  auite  unsuited 
to  the  times  in  which  we  live.  For  instance,  the  appeal  to  the  Pres- 
bytery in  cases  of  desertion,  to  bring  back  the  runaway  spouse, 
was  a  proper  enough  thing  in  the  godly  times  of  our  forefathers, 
when  tne  influence  of  the  spiritual  office  was  not  so  strictly  con- 
fined to  the  limits  which  it  holds  in  these  degenerate  days.  But 
supposing  tlie  Presbytery  did  now  interfere,  which  they  do  not, 
their  admonition,  we  fear,  would  fail  to  receive  much  respect 
fipom  the  offender.  So  with  many  other  things  in  our  law  of 
marriage,  which  have  run  their  natural  course.  The  Sheriff  Com- 
missaries are  now  useless  functionaries.  The  miserable  lot  of  a  wife 
separated  from,  or  deserted  by,  her  husband,  should  be  converted 
into  a  more  independent  status.  Her  acquirenda  must  be  protected 
against  him  ana  her  creditors.  The  property  coming  to  her  by 
succession  should,  at  least,  in  the  first  place,  afford  a  provision  to 
herself  before  it  goes  to  pay  her  husband  s  debts.  These  and  such 
like  improvements,  in  our  ancient  law,  in  regard  to  married  per- 
sons, are  obviously  required  by  the  more  liberal  views  of  the  present 
times. 

The  first  proposal  of  this  Bill  is  the  adoption  of  sec.  21  of  the 
English  Divorce  Act  (20  and  21  Vict.,  c.  85),  for  the  protection  of 
the  acquirenda  of  a  deserted  wife  from  her  husband  or  his  creditors. 
On  application,  the  Lord  Ordinary  will  grant  an  order  to  protect 
property,  personal  or  real,  ^^  which  she  has  or  may  acquire  by  her 
own  industry,  or  which  she  may  succeed  to,  or  become  possessed  of, 
after  such  desertion."  In  England  the  order  is  issued  by  a  magis- 
trate ;  but  that  is  a  tribunal  wnich  has  been  found  in  experience  to 
be  quite  unfitted  for  the  exercise  of  powers  so  important.  Tne  Jurisdic- 
tion has,  therefore,  been  very  properlv  confined  to  one  of  the  Dupreme 
Judges,  whose  judgment  will  be  reviewable  by  either  Division.    The 

Crocedure  is  to  be  by  petition,  to  which  answers  may  be  lodged  by  the 
usband  or  creditor,  and  a  proof  of  disputed  facts  may  be  ordered, 
if  necessary.  The  effect  of  this  order  is,  that  the  wife  is  placed,  in  all 
respects  with  regard  to  propertv,  contracts,  suing  and  being  sued,  in 
the  same  position  as  she  would  hold  under  a  decree  of  judicial  separa- 
tion.   Her  future  earnings  and  property  belong  to  her  as  if  she  were 
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unmarried — '^  provided  always,  that  such  protection  shall  not  extend 
to  earnings  and  property  acquired  by  the  wife  which  the  husband 
or  his  assignee  or  disponee  has  before  the  date  of  such  interlocutor 
obtained  mil  and  complete  lawful  possession  of,  or  which  a  creditor 
of  the  husband  has  before  such  date  attached  bj  arrestment  against 
the  husband,"  foUowed  up  by  decree  of  forthcoming,  or  which  a 
creditor  of  the  husband  has  poinded  or  adjudged.  So  guarded,  this 
will  be  a  most  desirable  change  in  the  law.  A  poor  woman,  left  to 
her  own  resources  by  a  heartless  wretch  of  a  husband,  should  surely 
be  entitled  to  retain  the  fruits  of  her  own  industry  against  him  or 
his  creditors. 

By  our  existing  law,  pn^rty  falling  to  the  wife  8tarUe  fnatrimanio 
by  way  of  legitim  or  succession,  fiorms  jure  mariH  a  portion  of  the 
eommunio  bonorum^  and  may  be  dissipated  by  the  husband  or  carried 
off  by  his  creditors.  This  is  contrary  to  the  English  rule,  which 
entities  the  wife  to  demand  in  a  Court  of  Equity  that  a  provision 
be  made  for  her  and  her  children  out  of  the  fund  in  question ;  and 
nothing  short  of  actual  payment  to  the  husband  or  tnose  cUdminir 
under  liim  bv  the  trtuteC  execntor,  or  person  in  poesession,  will 
defeat  the  wiie's  claim.  This  equity  or  nght  of  settlement  is  held 
to  be  a  legal  incident  of  marriage.    The  rule  is  founded  in  such 

Elain  and  manifest  justice,  that  its  immediate  introduction  into  onr 
iw  ought  to  be  no  longer  delayed.  The  difference  between  the 
two  systems  is  illustrated  by  the  case  of  Duchess  of  Buckingham  o. 
Winterbottom,  13  D.  1129.  This  BiU  proposes  to  effect  the  change. 
^  When  a  married  woman  succeeds  to  property  or  acquires  rig^ht  to 
it  by  donation,  bequest,  or  any  other  means  than  by  ttie  exercise  of 
her  own  industry,  the  husband  or  his  creditor,  or  any  other  person 
claiming  under  or  through  him,  shall  not  be  entitled  to  daun  the 
same  as  falling  within  tne  eommunio  bonorum^  or  as  falling  under 
the  ju8  mariti  or  right  of  administration,  except  on  the  conrntion  of 
making  therefrom  a  reasonable  provision  for  the  support  and  main- 
tenance of  the  wife,  if  a  claim  therefor  be  made  on  her  behalf."  The 
amount  wiU  be  determined  by  the  Court  of  Session  in  reference  to 
the  provisions  previously  secured  in  favour  of  the  wife,  and  the 
claim  will  be  incompetent  if  the  husband  or  his  assignees  has  ob- 
tained complete  possession  of  the  property,  or  it  has  been  arrested, 
poinded,  or  adiuaged,  by  a  creditor. 

The  laws  of  the  two  countries  are  to  be  further  assimilated  in  the 
matter  of  judicial  separation — an  expression  to  be  substituted  for 
separation  a  mensa  et  thoro.  The  wife,  whilst  so  separated,  will  be 
considered  as  unmarried,  for  the  purposes  of  contract.  The  hus- 
band will  be  liable  neither  in  respect  of  her  engagements  nor  her 
wrongs,  save  in  the  case  of  aliment  awarded  and  unpaid,  in  which 
event  he  will  be  liable  for  necessaries.  All  propertv  which  she  may 
acquire  or  which  may  devolve  upon  her,  will  be  held  exclusive  of 
the  jus  mariH ;  and,  on  her  death,  the  succession  thereto  will  proceed 
as  n  her  husband  were  dead.    In  actions  for  judicial  separation, 
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Ae  donrt  maj  st  any  tone  fix  the  cmtody  aad  education  of  the 
cAiudien. 

We  have  before  now  adverted  to  the  imppopr^fy  of  devolving 
on  the  Sheriff  Commissaries,  the  dniy  of  tuing  evidence  in  Con- 
sistoiial  adacms.  The  nroof  is  led  in  a  close  mngy  room,  loaded 
-with  the  most  abominwie  odours,  proceeding  from  dirtv  femaks, 
who  often  attend  with  a  s(pialKng  brat  in  their  arms.  Dne  Sheriff- 
ezaminator  feels  the  responsibility  withont  the  power  of  a  Jud^ ; 
and,  instead  of  summarily  repelling  irrelevant  objections,  or  stoppmg 
an  unneoessarv  Hne  of  inqinir,  nates  it  all  for  the  considervtion  of 
the  Court.  Thns,  what  might  easily  be  done  in  one  day,  is  often 
dragged  over  five.  Why  edioidd  not  the  evidence  be  taken  in  open 
Coiut,  like  every  other  judicial  proceeding,  in  lAie  £Etce  of  the  public, 
by  the  Ordinary  himself,  whose  presence  will  be  a  chedE  upon  the 
conduct  of  the  <»u8e,  and  who  can  put  down  in  a  summary  way 
any  nonsense  that  may  be  attempted  on  either  side.  Section  11  of 
tins  Bill  accordingly  repeals  6  and  7  William  IV^  c.  41,  and  extin- 
guishes the  Shenff  Commissaries.  The  evidence  in  Consistorial 
actions  is  in  future  to  be  taken  by  the  Lord  Ordinary  in  his  own 
hand.  Of  course,  the  Shcsiffii,  who  receive  five  guineas  for  every 
day  they  are  engaged  in  a  proo^  will  object ;  and  the  Lord  Ordi- 
naries will  say,  with  more  reason,  that  tbey  have  quite  enough  to 
do  already.  But  this,  we  conceive,  to  be  one  of  the  best  things  in 
the  Wl ;  and  wbatever  influence  may  be  used  to  get  the  clause 
taken  out,  the  public  should  insist  on  a  reform,  of  which  the  ad-^ 
vantage  is  so  apparent. 

]nWe,a^hdiTOieewiUl)e  operative  all  the  world  over, 
which  win  prevent  the  perpetration,  by  the  English  Courts,  of  such 
«other  «Idal  as  l5i7»  case.'  fo  preveSt  a  divorce  being 
anm^led  through  in  absence,  the  summons  must  be  served  per- 
Bfm^Styj  or  at  the  dwelling-place,  whether  the  defender  is  or  is  not 
within  the  United  Kingdom.  If  the  defender  cannot  be  found, 
edictal  citation  will  be  sufficient ;  but  in  every  such  case  intimation 
must  be  made  to  the  next  of  kin,  and  the  children  of  the  marriage, 
if  any.  The  firiends  of  the  par^  will  thus  have  an  opportunity  of 
coming  forward,  and  may  be  of  material  assistance  to  tne  court  in 
nfting  the  evidence.  They  wiU  do  for  the  case  what  the  Procurator- 
fiscal  used  to  do  £ar  tihe  public  interest  in  the  olden  time.  In  divorces 
nn  the  ground  of  adultery,  the  paramour  is  to  be  called  as  a  co- 
defender,  ^and  will  be  made  to  pay  the  expenses  ^^  to  be  taxed  as 
between  agent  and  client.'' 

Jurisdiction  in  questions  of  divorce  will  in  future  be  confined  to 
the  case  where  the  defender  has  his  or  her  domicile  in  Scotland, 
i,e* — *^  a  domicile  according  to  the  law  of  which  the  succession  to 
lihe  party's  moveable  succession  would  be  regulated  had  he  or  she 
been  dead."  If  the  action  proceeds  on  adultery,  it  will  be  compe- 
tent here,  when  the  adultery  has  been  committed  in  Scotland,  and 
the  defender  is  personally  cited.  If,  on  the  ground  of  desertion,  the 
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desertion  mast  have  occnrred  at  a  time  when  a  domicile  in  Sco1>- 
land  was  held  by  the  defender,  and  retained  at  the  raising  of  the 
action.  In  cases  of  the  latter  kind,  the  procedure  before  the  Pres- 
bytery-^the  preliminary  action  of  adherence,  etc.,  will  in  future  be 
unnecessary — ^the  action  of  divorce  may  be  at  once  nused  on  the 
lapse  of  four  years  from  the  date  of  the  desertion. 

Such  is  the  substance  of  this  important  Bill.  It  appears  to  us  to 
do  great  credit  to  the  framer ;  and  we  hope  to  see  it  speedily  made 
law. 

Before  leaving  this  country,  Mr  Dickson  left  a  legacy  to  the  pro* 
fession,  in  the  form  of  a  su^estion  relative  to  the  existing  modi^  of 
ascertaining  foreign  law.  M  will  be  found  in  his  second  volume  on 
Evidence,  p.  991.  What  is  law  in  one  country  is  fact  in  another ; 
and  the  pomt,  however  difficult,  may  be  settled  by  the  opinion  of  a 
fifth-rate  counsel,  just  called.  To  carry  out  Mr  Dickson's  sugges- 
tion, a  Bill  has  been  brought  in  by  Mr  Dunlop,  Sir  B.  Bethell/Mr 
Fitzgerald,  and  Mr  M  alius :  and,  under  such  auspices,  there  is  no 
doubt  it  will  be  carried.  Its  purpose  is  to  afford  facilities  for  the 
more  certain  ascertainment  of  the  law  administered  in  one  part  of 
her  Majesty's  dominions  when  pleaded  in  the  courts  of  another  part 
thereof.  It  provides  that,  if  in  any  action  depending  in  any  court 
within  her  Mjajesty's  dominions,  it  is  necessary  or  expedient  for  the 

E roper  disposed  of  such  action  to  ascertain  the  law  applicable  to  the 
lets  of  the  case  as  administered  in  any  other  part  of  ner  Majesty's 
dominions,  it  shall  be  competent  to  the  Court  in  which  such  action 
may  depend  to  direct  a  case  to  be  prepared  setting  forth  the  facts^ 
as  they  may  be  ascertained  by  verdict  of  a  jury  or  other  mode  com- 
petent, or  may  be  agreed  upon  by  the  parties,  or  settled  bv  such 
person  or  persons  as  may  have  been  appointed  by  the  Court  mr  that 
purpose  in  the  event  of  the  parties  not  agreeing.  Upon  this  case 
Doing  approved  of  by  the  Court,  they  shall  pronounce  an  order  re- 
mittmg  the  same  to  the  foreign  Court  whose  opinion  is  desired, 
^'  and  it  shall  be  competent  to  any  of  the  parties  to  the  action  to 
present  a  copy  of  sucn  case,  duly  certified  oy  one  of  the  clerks  or 
other  proper  officer  of  such  Court,  to  the  Court  whose  opinion  is  to 
be  obtained,  along  with  a  petition  praying  such  last-mentioned 
Court  to  hear  parties  or  their  counsel,  and  to  pronounce  their 
opinion  thereon  m  terms  of  this  Act ;  and  the  Court  to  which  such 
petition  shall  be  presented,  shall  appoint  an  early  day  for  hearing 
parties  or  their  counsel  on  such  case,  according  to  such  form  of  pro- 
cedure as  such  Court  shall  direct,  and  shall  thereafter  pronounce 
their  opinion  upon  the  questions  of  law  as  administered  by  them 
which  are  involved  in  or  arise  out  of  the  facts  specified  in  such  case ; 
and  in  order  to  their  pronouncing  such  opinion,  they  shall  be  en- 
titled to  take  such  farther  procedure  thereupon  as  to  them  shall 
seem  proper."  Having  obtained  the  certifiea  copy  of  the  opinion, 
any  or  the  parties  may  lod^  the  same  with  any  of  the  clerks  of  the 
Court  in  wnich  the  action  is  depending,  together  with  a  notice,  that 
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he  will  moye  the  Court  to  apply  the  opinion  to  the  facts  set  forth 
in  the  case  before  specified ;  ^^  and  the  said  Court  shall  thereupon 
apply  such  opinion  to  such  facts,  in  the  same  manner  as  if  the  same 
had  heen  pronounced  by  such  Court  itself  upon  a  case  reserved  for 
(pinion  ot  the  Court,  or  upon  special  verdict  of  a  juiy»" 

In  the  event  of  an  appeal  to  the  House  of  Loras  in  any  such 
action,  it  shall  be  competent  to  bring  under  the  review  of  that 
House  the  opinion  pronounced  by  the  Court  whose  opinion  shall 
have  been  obtained,  and  the  House  of  Lords  may  adopt  or  reject 
such  opinion  as  the  same  shall  appear  to  them  to  be  well  founded 
or  not  in  law.  The  word  "  Action "  includes  every  judicial  pro- 
ceeding instituted  in  any  court,  civil,  criminal,  or  ecclesiastical. 

Mr  Dunlop  proposes  to  make  certain  amendments  on  theAct  17and 
18  Vict.,  c.  59.  3y  this  statute  two  important  changes  were  made 
upon  the  practice  of  Jury  Trial  in  Scotland, — ^the  firsts  in  allowing 
a  verdict  to  be  returned  although  the  jury  were  not  unanimous; — 
the  $econdy  in  limiting  the  time  to  six  hours,  after  which  a  verdict 
could  be  returned  by  nine  of  the  jurors.  After  an  experience  of 
nearly  five  years,  it  has  now  been  thought  expedient  to  amend  the 
Act  of  1854,  in  so  far  as  regards  Uie  length  of  time  during  which 
the  jury  must  be  confined  before  a  verdict  can  be  returned  oy  nine. 
The  Act  of  1854,  which  is  the  existing  law,  requires  that  the  jury 
shall  be  confined  for  six  hours,  and  the  Bill  now  proposed  reduces 
that  number  to  three. 

The  only  objection  to  this  proposal  is,  that  it  does  not  go  far 
enough.  The  principle  being  settled,  that  a  verdict  may  be  re- 
turned by  a  majority,  compulsory  deliberation  for  a  given  time  is 
obviously  quite  unnecessary.  The  jury  may  be  shut  up  for  an 
hour  or  so,  to  ensure  that  they  really  will  consider  the  matters  sub- 
mitted ;  but  beyond  that,  there  is  no  object  to  be  gained.  Some 
change  should  also  be  made  on  the  existing  law,  which  compels 
them  to  be  inclosed  for  twelve  hours  before  they  can  be  discharged, 
by  reason  of  their  being  unable  to  agree.  We  would  deprecate  any 
proposal  to  relieve  them  at  once  of  tne  responsibility  of  making  up 
then:  minds  one  way  or  another ;  but,  perhaps,  six  hours  confine- 
ment is  sufficient  for  the  ends-  of  justice. 

Advantage  should  be  taken  of  the  present  opportunity,  to  obviate 
the  inconvenience  and  hardship  arising  at  a  trial,  from  an  objection 
that  a  document  tendered  in  evidence  cannot  be  received  by  reason 
of  want  or  insufficiency  of  stamp.  The  Common  Law  Procedure 
Act  (1854)  for  England,  contains  an  excellent  regulation  on  this 
subject,  which  should  be  introduced  into  this  Bill.  By  sections 
28,  29,  and  31  of  that  Act,  all  documents  not  properly  stamped 
(except  those  which  cannot  by  law  be  stamped  after  execution), 
may  be  read  in  evidence  at  the  trial,  on  payment  into  the  hands  of 
the  officer  of  Court  of  the  deficient  stamp-duty  and  penalties  pay- 
able for  stamping  the  document.    The  Judge  decides  the  amount 

VOL.  m. — ^No.  xxvm.  afril  1869.  c  • 
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to  be  paid ;  and  no  new  trial  can  now  be  granted,  by  reason  of  the 
Judge  having  improperly  ruled  that  the  stamp  upon  any  document 
is  sufficient,  or  that  the  document  does  not  require  a  stamp. 

The  Government  has  with  great  propriety  yielded  to  the  re- 
monstrances which  were  made  against  placing  the  Inferior  Judges 
under  the  operation  of  the  Superannuation  Bui,  along  with  guagers, 
post-office  clerks,  and  officials  of  that  kind.  The  obnoxious  section 
4  has  been  so  modified  as  to  leave  the  Sheriffs  and  their  Substitutes, 
with  respect  to  retiring  allowances,  subject  to  the  provisions  of  the 
statutes  already  in  force,  and  specially  applicable  to  the  office.  But 
we  hope  that  the  Treasury,  in  considering  the  evidence  which  an 
aged  official  has  to  produce  before  being  permitted  to  retire,  will 
carry  out  the  principle  of  the  Bill  in  question.  For  some  time  they 
have  required  proof  of  absolute  physical  incapacity  for  the  duty. 
This  is  not  only  doing  a  great  injury  to  the  public  service,  but  it 
is,  at  the  same  time,  a  scandalous  injustice  to  the  Sheriffs  them- 
selves, to  whom  the  retiring  allowances  at  length  comes  only  as 
death-bed  and  funeral  expenses. 

The  deatli  of  Lord  Murray  will  enable  Mr  Baillie  to  retire  from 
Parliament,  and  assume  a  position  for  which,  by  nature  and  tastes, 
he  is  much  better  suited.  If  the  Government  remain  in,  the 
arrangements  spoken  of  in  the  best^informed  circles  are — Lord 
Advocate,  D.  Mure ;  Solicitor-General,  E.  S.  Gordon ;  Sheriff  of 
Perth,  A.  T.  Boyle. 
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GowANS  V.  Duncan. — Feb.  3. 

ArbUrcUion — Submission — Decreet-ArUtral, 

Two  partners,  Qowans  and  Duncan,  having  differed  about  a  settlement  of 
accounts,  agreed  to  submit  their  claims  to  two  arbiters,  whom  they  named,  and 
who  were  to  be  bound,  if  thej  accepted,  ^^  to  decide  and  give  forth  their  award 
on  or  before  15th  May  next.^  This  was  in  January  1860.  The  arbiters 
accepted  and  acted ;  but  no  decbion  was  come  to  or  award  given  before  16th 
Mi^.  The  parties,  however,  on  lOth  June  thereafter,  themselves  endorsed  on 
the  submission  a  minute  proroffating  the  time  ^^  to  the         day  of  ," 

and  of  new  submitting  their  difference  to  the  arbiters ;  and  on  2d  July  next 
year  they  executed  another  minute  upon  the  submission,  again  prorogating  the 
time  to  the         day  of  ,  and  of  new  submitting  all  questions  to  the 

same  parties,  binding  themselves  to  implement  any  decree-arbitral  to  be  pro^ 
sounced  by  them  **•  betwixt  and  the  day  of  ,  or  on  or  before 

any  other  day  to  which  they  may  prorogate  said  submission,  which  they  are 
hereby  empowered  to  do  at  pleasure."  On  28th  June  1862,  the  arbiters  ex- 
ecuted a  prorogation  to  the  day  of  ;  and  on  24th  June  1868,  they 
executed  another  prorogation  in  similar  tenna.    In  the  course  of  the  following 
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ytar,  and  before  any  decree  was  pronounced,  one  of  the  arbitere  died  ;  and  on 
29ih  March  1854  the  parties  executed  a  separate  minute  of  agreement,  author- 
ising the  suryiving  arbiter  *•*•  to  uplift  all  the  papers  in  the  process,*'  and  '*  to 
judge  solely  and  finally  in  the  matter,'*  with  a  note  to  the  effect  that  the  pro- 
cess was  ^'  to  be  judged  as  at  this  date,*'  and  that  the  whole  matter  was  left 
**  to  the  sole  decreet-arbitral "  of  the  surviving  arbiter  ;  who,  on  14th  June 
1854,  pending  the  consideration  by  the  parties  of  certain  proposed  findings,  as 
to  which  Oowans  craved  further  time  to  state  objections,  prorogated  again  till 
the  14th  June  1855.  On  28th  April  1855,  after  various  objections  by  Gowans 
to  the  proposed  findings,  the  arbiter  pronounced  a  decreet-arbitral,  which 
Growans  now  sought  to  reduce  on  various  grounds,  and,  inter  alia,  on  the  ground 
that  the  submission  of  29th  March  1854,  which,  it  was  argued,  could  not  be 
explained  or  defined  by  importing  into  it  the  previous  and  separate  docu< 
ments,  was  null,  as  being  altogether  unintelligible,  and  as  not  defining  the 
matter  intended  to  be  submitted,  and  that  the  decree  itself  was  null,  as  having 
been  pronounced  after  the  pretended  submission  had  expired,  it  being  argued 
that  the  original  submission  had  fallen  by  the  death  of  one  of  the  arbiters,  and 
that  the  pretended  new  submission  contained  no  power  to  prorogate.  Held  by 
Lord  Arcimillan,  whose  judgment  was  adhered  to  by  the  Court — That  the  sub- 
mission of  29th  March  1854,  whether  it  was  to  be  viewed  as  a  distinct  and 
independent  submission,  or  as  relative  to  the  prior  submission,  was  still  sub- 
aisting  at  the  date  of  the  decreet-arbitral^  and  that  the  decree  was  not  reducible 
on  the  ground  now  stated. 

Robert  M^Aslan  v.  Mrs  Marion  M*Nair  or  Glen. — Feb,  17. 

Writ — Testament — Delivery — Proof— Onus — Presumption — Writ  or  0(UA— 

Process — Reduction. 

The  late  Charles  M'Kinlay  and  Mrs  Janet  M'Gowan  or  M-Kinlay,  his  wife^ 
executed  a  mutual  disposition  and  settlement,  on  the  7th  June  1888,  whereby 
they  conveyed  their  property,  both  heritable  and  moveable,  which  was  consi- 
derable, to  the  survivor.  Mrs  M^Kinlav  died  on  22d  July  1848,  survived  by  her 
husband.  By  deed  of  nomination  and  appointment,  dated  the  11th  of  Septem- 
ber 1846,  Mr  M'Kinlay  conveyed  his  heritable  property  to  his  niece,  Mra 
M'Aslan ;  and,  on  the  6th  February  1854,  he  executed  another  deed  of  nomina- 
tion and  appointment  in  favour  of  his  niece,  Mrs  Marion  M*Nair  or  Glen, 
whereby  he  revoked  all  previous  deeds,  and  particularly  that  in  favour  of  Mrs 
M* Asian.  Mrs  M* Asian  died  on  12th  July  1849,  leaving  four  children,  and 
M^Kinlay  died  on  6th  February  1854.  The  property  was  then  claimed  by  Mra 
Glen,  and  also  by  M' Asian,  as  administrator-in-law  for  his  children,  who  repre- 
sented their  mother,  and  counter  actions  of  reduction,  declarator,  etc.,  were  in* 
Btituted.  The  Lord  Ordinary  (assuming  that  the  deed  of  1846,  in  favour  of 
Mrs  M'Aslan,  was  delivered,  which  was  denied  by  Mrs  Glen)  found  that  the  deed 
of  1846,  in  favour  of  Mrs  M* Asian,  was  an  irrevocable  deed,  and  that  the  suIh 
sequent  deed  was  therefore  inoperative.  Mrs  Glen  reclaimed  ;  and  the  Court 
recalled  the  Loi-d  Ordinary's  interlocutor,  and  remitted  to  his  Lordship  to  ad* 
just  an  issue,  and  try  by  a  jury  the  question,  whether  or  not  the  deed  of  1846 
was  delivered  to  Mrs  M^ Asian  as  her  writ  ?  The  jury  returned  a  verdict  for  the 
defender,  Mrs  Glen,  the  evidence  tending  to  show  that,  although  Mrs  M* Asian 
had  possession  of  the  deed  with  M*Kinlay's  knowledge,  it  was  rather  as  custo* 
dier  for  his  behoof,  as  he  was  not  well  able  to  manage  his  own  affairs,  and 
allowed  her  to  keep  many  other  deeds  for  him,  all  of  which,  including  the 
will,  he  afterwards  demanded  redelivery  of,  and  received  them,  with  the  cxcep* 
tion  of  the  will.  On  a  motion  for  a  rule,  it  was  pleaded  for  Mrs  M'Aslan,  that 
delivery  so  made  to  her  could  not  be  redargued  as  to  the  particular  purpose  for 
which  it  was  made,  except  by  writ  or  oath  of  the  grantee  qualifying  the  pur- 
pose for  which  it  was  given.  Further,  it  was  not  necessary  that  the  verdict 
should  be  absolutelv  counter  to  the  evidence  in  order  to  justify  a  new  trial.  It 
was  enough  that  the  case  appeared  to  require  reconsideration;  and  this  case, 
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affecting  the  title  to  property,  was  of  sufficient  importance  to  require  it.'  Ersk* 
B.  3,  T.  2,  S  43,  Sheriff  v.  Ferguson,  27th  January  1844.  ^etf— That  in  deter- 
mining whether  a  will  has  heen  delivered  so  as  to  be  irrevocable  the  whole  cir- 
cumstances are  to  be  looked  at,  and  the  onus  of  proof  lies  on  the  party  found- 
ing on  the  deed ;  that  the  presumption  arising  from  possession  as  to  the  purpose 
for  which  delivery  was  made  was  not  necessarily  such  as  to  limit  the  proof  in 
a  reduction  to  the  writ  or  oath  of  the  party  ;  that  in  the  circumstances  of  this 
case  possession  of  the  will  by  the  beneficiary  did  not  imply  delivery.  The  doc- 
trine of  Erskine  upon  the  subject  was  not  to  be  taken  without  qualification, 
otherwise  it  was  not  very  clear  on  what  ground  an  issue  could  ever  be  granted, 
for  the  matter  would  be  reduced  to  an  absolute  presumption  in  favour  of  the 
trustee,  which  was  not  the  state  of  the  law  as  an  absolute  proposition.  The 
presumption  of  law  may  generall}'  be,  that  where  a  party  is  in  possession  of  a 
deed,  being  himself  the  beneficiary  under  the  deed,  it  was  delivered  to  him  for 
the  purpose  of  being  so  held  by  him.  But  that  proposition  may  undergo  many 
qualifications,  and  the  whole  circumstances  of  each  case  must  be  looked  at. 
ifation  refused, 

James  Panton  v,  Henbt  Graham. — Feb.  18. 
Landlord  and  Tenant — Lease — Construction — Mtttual  Obligation, 

Mr  Panton  acquired  right  to  the  lands  of  Oarthamlock  at  Whitsunday  1854, 
under  burden  of  a  coal  lease  in  favour  of  a  Mr  Gray.  Negotiations  were  then 
entered  into  between  Mr  Gray  and  the  defender  Mr  Graham — who  was  tenant 
of  a  neighbouring  coal-field — and  Mr  Panton,  for  a  transference  to  Mr  Graham 
of  Mr  Gray's  lease,  as  regards  a  portion  of  the  minerals,  and  the  surrender  of 
the  lease  to  Mr  Panton,  the  landlord,  as  regards  the  other  portion  of  the 
minerals.  After  some  time  a  paper  was  signed  by  Mr  Panton  and  Mr  Graham 
on  24th  January  1855,  called  "  Overtures  by  Mr  Panton  to  Mr  Graham  anent 
the  proposed  sub-letting  by  Mr  Gray  to  the  latter  of  the  south  field  of  Gart- 
hamlock.**  It  was  therein  stipulated  that  Mr  Panton  was  **  to  pay  Mr  Gra- 
ham L.500  sterling,  or  such  sum  as  may  be  contracted  for,  to  sink  a  new  pit 
to  the  present  working  seams  of  coal,  and  L.500  to  sink  the  same  pit  down  to 
the  Virtue  Well  and  Kiltongue  seams.  .  .  .  The  money  to  be  paid  in 
terms  of  the  contract  and  as  the  work  progresses.  ...  In  the  event  of 
Mr  Graham  not  sinking  from  the  present  working  seams  of  coal  down  to  the 
Virtue  Well  and  Kiltongue  seams,  these  last-named  two  seams  to  be  at  the 
entire  disposal  of  Mr  Panton  after  two  years  from  the  date  hereof,  Mr  Graham 
giving  up  all  right  to  the  old  pit  near  the  canal."  The  two  years  referred  to 
m  that  document  expired  in  tlanuary  1857.  Graham  did  not  sink  the  new 
pit  stipulated  for,  and  Panton  thereupon  claimed  the  Virtue  Well  and  Kiltongue 
seams  of  coal  to  be  at  his  entire  disposal  He  also  claimed  all  nglit  to  the  old 
pit,  and  brought  this  action  to  enforce  these  claims.  Graham  pleaded,  that  the 
action  was  unnecessary,  so  far  as  regards  the  right  to  the  two  seams  of  coal,  be- 
cause he  had  intimated  to  Mr  Panton,  prior  to  the  date  of  the  action,  that  he  had 
no  objection  to  Mr  Panton  dealing  with  them  as  exclusively  his  own ;  but  as 
regards  the  old  pit,  Graham  refused  to  cede  right  to  it,  on  the  ground  that  it 
was  part  of  the  arrangement  that  a  new  pit  should  be  sunk,  and  that  the  land- 
lord  should  advance  monev  therefor;  but  that  he  had  not  only  refused  to  doso, 
.^—thereby  obstructing  and  hindering  Graham's  operations, — but  had  intimated 
that  whatever  operations  Graham  engaged  in  were  at  his  own  peril.  Replied 
for  Panton, — such  a  defence  is  not  kujus  loci.  Mr  Graham  had  come  under  an 
absolute  obligation  to  sink  a  pit  at  the  end  of  two  years,  and  that  obliffation  the 
landlord  was  entitled  to  enforce.  If  the  landlord  had  himself  failea  in  doing 
anything  that  was  incumbent  on  him,  or  had  caused  any  obstruction  to  sink- 
ing the  pit,  the  proper  remedy  was  an  action  of  damages.  Held, — ^that  the 
landlord  was  not  entitled  judaically  to  construe  the  terms  of  a  stipulation  which 
was  plainly  part  of  a  general  arrangement,  under  which  the  old  pit  would,  at 
the  expiry  or  two  years,  have  ceased  to  be  necessary  to  Mr  Graham,  and  insist 
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«ii  the  falfilment  of  that  stipiilation  if  he  himself  had  prevented  the  occurrence 
of  that  state  of  matters  in  reference  to  which  that  stipulation  was  introduced. 
He  had  so  acted  as  to  put  Mr  Qraham  in  a  position  in  which  no  reasonable  man 
would  have  proceeded  with  the  operation,  and  so  caused  obstructions  which  he 
was  not  now  entitled  to  take  the  benefit  of. 

James  M'Alister  9.  The  British  Plate  Glass  Co. — Feb.  19. 

Process — Clerical  Error — Amendment, 

At  the  adjustment  of  issues,  the  Court  allowed  a  record  to  be  altered  to  the 
effect  of  subetituting  the  word  *'  August  '*  for  **  Apiil,"  as  the  date  anterior  to 
which  certain  contracts,  forming  the  subject  of  tlie  issue,  had  been  entered  into^ 
where,  in  the  opinion  of  the  Court,  the  context  clearly  showed  that  the  word 
"  April "  was  a  clerical  error. 

Issues — Breach  of  Contract. 

In  an  action  of  damages  for  a  breach  of  agreement  on  the  part  of  a  Plate  Glass 
Company  to  supply  the  pursuer  with  glass  for  the  execution  of  certain  con- 
tracts, Heldf — ^that  it  was  not  necessary  for  the  pursuer  to  put  in  issue  whether 
he  had  entered  into  such  contracts  '*in  accordance  **  with  the  conditions  of  the 
agreement  between  him  and  the  defenders,  nor  whether  the  failure  was  to 
supply  him  with  plate  glass,  although  he  alleged  that  in  record,  nor  that  it 
was  necessary  for  him  to  specify  the  amount  of  damage  he  claimed  for  each 
separate  contract,  nor  whether  any  of  the  contracts  had  been  in  part  executed. 

Robert  Wtlie  and  William  Loohend  v.  Thomas  Younq  and  Alexander 

Borland  (Young's  Trustees). — Feb.  24. 

Bankrupt — Discharge — Beductwn — Minute  of  Concurrence — 2  and  3  Vkt.,  c, 

41,  sec.  122  ;  IC  and  17  Vict.  c.  53,  sec.  16. 

On  26th  March  1855,  Wylie  and  Locliend  obtained  a  small  debt  decree  for 
L.12  against  Young,  who  thereupon  instituted  an  action  of  reduction  and 
damages  against  Wylie  and  Lochend,  founding  upon  a  discharge  obtained  by 
him  in  a  sequestration  taken  out  on  dOth  August  1853,  of  all  debts  incurred 
prior  to  that  date.  Wylie  and  Lochend  then  brought  a  reduction  of  the  discharge. 
They  stated  that  they  had  been  ignorant  of  the  sequestration ;  that  it  had  been 
taken  out  by  Young  under  a  designation  different  from  that  by  which  he  was 
known  to  them  ;  and  they  founded  their  objections  to  the  discharge  obtained 
by  Young  on  two  grounds,  1st,  That  it  was  obtained  without  the  requisite  con- 
currence ;  2d,  That  the  discharge  or  the  concurrence  was  obtained  by  fraud. 
The  bankrupt's  petition  to  the  Sheriff  for  discharge  stated,  that  the  petitioner 
had  complied  with  the  requirements  of  the  Acts  in  all  respects  '*  conform  to 
report  by  the  said  Alexander  Borland,  trustee  foresaid,  herewith  produced,  that 
8  majority  in  number  and  value  of  the  petitioner's  creditors  who  have  produced 
oaths  concur  in  this  application,  conform  to  minute  of  concurrence  signed  by 
them,  herewith  produced.'*  The  report  referred  to  was  favourable,  and  the 
concurrence  bore  ingremio^  that  the  subscribers  were  a  majority  in  number  and 
value  of  the  creditors  who  had  lodged  oaths  and  claims  m  the  sequestration. 
It  was  signed  by  six  creditors,  of  whom  five  represented  debts  above  the  value 
of  L.20.  On  another  page,  the  trustee  Alexander  Borland,  certified  that  the 
''  creditors  whose  names  are  adhibited  to  the  concurrence,  written  on  the  first 
page  of  this  sheet,  are  a  majority  in  number  and  value  of  the  creditors  of  the 
said  Thomas  Young,  who  have  claimed  on  his  estate  under  his  sequestration." 
Admittedly,  these  six  concurring  creditors  did  not  form  a  statutory  majority  : 
but  it  was  now  alleged  by  the  defenders,  that  the  trustee  was  also  a  concumng 
creditor,  and  that  prior  to  the  date  of  the  application  another  creditor  had  with- 
drawn his  claim.  But  the  pursuers  alleged  that  it  had  been  paid  coUusively 
by  a  firiend  of  the  bankrupt,  in  order  to  facilitate  the  obtaining  of  the  discharge. 
As  to  the  concurrence  of  the  trustee  the  pursuers  denied  the  truth  of  anv  such 
averment.    His  signature  was  not  there.    Therefore  they  aUeged  that  the  cer* 
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tifioate  and  attestation  of  the  trustee  were  false.  The  suhscribing  credit(»r9 
were  not  a  statntory  majority ;  and  the  defenders  were  in  knowledge  of  the  un- 
truth of  the  statement  when  the  application  was  made.  The  discfaaree  was 
therefore  obtained  on  false  representations,  whereby  the  Sheriff  and  Lord 
Ordinary  had  been  deceived  into  tbe  belief  that  the  statutory  concurrence  had 
been  given,  and  the  proceedings  were  therefore  inept  and  null. 

The  defenders,  on  the  other  hand,  alleged  that  the  nsual  statutory  intimations 
had  been  made  of  the  bankrupt's  intention  to  apply  for  his  discharge  and  of  hia 
application  therefor,  and  no  appearance  for  any  opposing  creditors  had  been 
made ;  that  the  trustee  had  verbally  intimated  to  the  bankrupt  his  concurrence, 
and  when  the  written  concurrence  was  brought  to  him  he  made  up  a  list  of  the 
assenters  and  of  those  whose  assent  had  not  been  obtained,  appending  his  own 
name,  as  an  assenting  creditor,  to  the  column  of  assenters,  and  thereby  ascer- 
tained that  the  banki-upt  had  obtained  the  requisite  concurrence.  He  there- 
upon granted  the  certificate,  to  which  he  appended  his  signature,  both  as  testi- 
fying his  concurrence  and  for  authentication.  No  documentary  evidence, 
however,  of  his  concurrence  was  produced.  The  defenders  pleaded,  that  the 
Act  did  not  prescribe  any  evidence  or  mode  in  which  the  Sheriff  should  be 
satisfied  of  the  fact  that  a  statutory  majority  concurred  in  the  bankrupt's 
application  for  discharge.  It  only  provided  that  if  he  be  satisfied  he  shall 
grant  the  discharge ;  and  it  most  now  be  taken  for  granted  that  the  Sheriff  was 
satisfied  on  the  evidence,  of  which  no  record  was  required  to  be  kept,  that  the 
bankrupt  was  entitled  to  his  discharge.  The  granting  of  the  certificate  involved 
the  concurrence  of  the  trustee,  for  he  was  cognisant  of  the  application,  and  not 
only  did  not  object  to  it  but  aided  it,  and  therefore  he  certified  in  fact  that  the 
application  ought  to  be  granted,  which  put  him  in  the  position  of  a  concurring 
creditor.  But  further,  it  was  a  work  of  supererogation  the  granting  a  certifi- 
cate at  all.  But  when  granted,  it  was  evidence  of  the  trustee's  concurrence. 
The  pursuers  should  have  appeared  and  objected  in  the  sequestration.  Any 
informality  could  then  have  been  cured.  But  the  trustee  was  now  dead,  and 
it  was  too  late  now  to  try  the  question,  Whether  there  was  a  statutory  majority  ? 
or,  Whether  the  evidence  of  it  was  such  as  ought  to  have  satisfied  the  Sheriff 
in  granting  the  discharge  ?  Held — ^That  the  question  was  not  how  concurrence 
could  be  given,  nor  whether  it  was  necessary  for  the  trustee  to  certify  the  con- 
currence :  but  whether,  under  the  proceedings  in  this  sequestration,  the  dis* 
charge  could  stand.  The  petition  for  discharge  limited  tbe  evidence  of  the 
statutory  concurrence  to  the  signatures  of  the  creditors.  The  defenders  argued, 
that  the  concurrence  was  not  what  the  petition  and  minute  of  concurrence  re- 
presented it  to  be— a  written  concurrence  but  something  else ;  that  there  was 
also  an  oral  concurrence  by  the  trustee,  as  well  as  the  written  concurrence  of 
six  of  the  creditors.  Therefore  this  proposition  contradicted  tbe  petition  and 
minute  of  concurrence  on  which  the  discharge  was  given.  There  was  no 
allegation  that  the  trustee,  in  his  character  of  creditor,  did  also  concur,  but 
only  that  the  granting  of  the  certificate  implied  his  concurrence.  But  the 
certificate  only  stated  as  an  arithmetical  fact  what  proved  to  be  an  error  eaieuli, 
and  even  had  it  been  correct,  the  trustee  was  not  barred  by  signing  the  certificate 
as  trustee,  from  objecting  as  an  individual  to  the  granting  of  the  discharge. 
On  that  one  ground  alone,  therefore,  and  without  inquiring  into  the  allegationa 
as  to  fraud,  the  pursuers  were  entitle  to  have  reduction  of  the  discharge. 

Angus  M'Intosh  v.  Hugh  Fraber,  W.S.,  and  Others. — 25th  February, 
Damages — Privileged-Tissues — Malice  and  toant  of  probable  cause, 

Mcintosh  of  Holme  brought  this  action  of  damages  against  Mr  Eraser,  the 
family  agent,  Drs  Glover  and  Graham  Weir,  Mrs  Mcintosh,  his  mother,  and 
Dr  Smith  and  Son,  of  Sanghton  Hall  Asylum,  for  the  various  parts  they  took 
in  reference  to  his  confinement  in  the  asylum,  which  he  alleged  to  have  been  a 
wholly  unwarrantable  proceeding,  as  he  was  at  the  time  quite  sane.  He  stated, 
that  urgent  mattera  requiring  his  presence  in  London,  he  posted  from  Stirling, 
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where  he  happened  to  be  staying,  to  Edinburgh,  in  order  to  catch  the  morning 
expreflB ;  that  it  was  of  importance  to  him  to  see  the  manager  of  the  Com- 
mercial Bank  before  leaving,  and,  accordingly,  on  his  arriyal  in  Edinboi^h,  he 
went  about  three  o'clock  in  the  morning  to  the  Bank,  and  was  refused  admis- 
noa.  He  called  again  about  seven  a.m.,  when  he  conducted  himself  in  such  a 
manner,  that  he  was  given  in  custody  to  the  police ;  that  when  detained  there, 
information  was  conveyed  to  Mr  Eraser,  W.S.,  the  family  agent,  that  he  was 
in  custody  ;  that  Mr  Eraser  went  next  day,  after  taking  medioa]  advice  as  to  the 
state  of  the  pursuer's  mind,  and  prepared,  as  alleged,  without  instruction,  a  peti- 
tion to  the  ^letiff  of  Edinburgh,  stating  that  the  pursuer  was  in  a  state  of  mental 
derangement,  which  render»l  necessary  his  confinement  in  an  asylum.  The 
petition  was  signed  by  Mrs  Mcintosh,  the  pursuer's  mother,  and  presented  on 
the  same  day  (12th  June),  along  with  a  certificate  by  Drs  Olover  and  Graham 
Weir,  then  police  surgeons,  certifying  that  he  was  insane.  The  SheriflT 
accordingly  granted  warrant  for  his  removal  to  the  asylum,  from  which  he 
escaped  on  20th  July  following.  He  averred  that  Mr  Eraser  acted  without 
instructions  from  Mrs  M*lntosh,  and  that  she  signed  the  petition  at  his  instiga- 
tion, and  without  having  seen  the  pursuer  for  weeks ;  that  the  defenders  knew 
hu  history  and  education,  and  that  there  was  no  insanity  about  him ;  that  the 
doctors  granted  their  certificate  without  due  inquii^  or  examination,  and  at 
the  solicitation  and  on  the  misrepresentation  of  Mr  Eraser.  The  case  was 
abandoned  against  Mre  M'intosh  and  Drs  Smith  and  Lowe.  The  other  de- 
fenders denied  ail  the  pursuer's  averments  which  could  infer  a  claim  of 
damages  against  them. 

The  pursuer  proposed  the  following  issues  : — "  Whether,  on  or  about  the 
Idth  day  of  June  1852,  the  defender  Hugh  Eraser,  by  himself  or  acting 
along  with  Mrs  J.  Macpherson  or  Mcintosh,  did  wrongfully  confine  the  pur- 
suer, or  cause  him  to  be  confined,  in  the  private  mad-house  kept  at  Saughton 
Hall  ...  or  was  accessory  to  the  pursuer  being  so  confined  and  detained,  the 
pursuer  not  being  insane,  to  the  loss,  etc  2.  Whether,  on  or  about  the  12th 
day  of  June  1852,  the  defenders,  George  Glover  and  Thomas  Graham  Weir, 
did  wrongfully,  and  without  due  inquiry  and  examination,  grant  the  certificate. 
No.  of  process,  the  pursuer  not  being  then  insane,  nor  in  such  a  state  of 
mental  derangement  as  to  require  confinement  in  a  lunatic  asylum,  to  the  loss, 
etc — ^Damages  laid  at  L.  10,000."  No  objection  was  taken  to  the  second  issue  ; 
but  the  defender  Eraser  objected  to  the  first,  that  the  pursuer  was  bound  to 
put  in  malice  and  want  of  probable  cause.  He  had  only  acted  as  the  agent  of  the 
pursuer^s  mother,  in  enabling  her  to  dischurge  a  duty  she  owed  to  her  son  and 
to  the  public  The  Sheriff  had  pronounced  a  judgment  on  the  evidence  laid  be- 
lare  him  :-->therefore  not  perietuo  petentis.  Had  the  proceedings  been  irregular, 
they  would  have  been  wrongful ;  but  being  regular,  they  could  not  be  wrong* 
fill,  unless  taken  from  improper  motives  (Aitken,  25th  February  1837 ;  Brodie, 
19th  February  1851 ).  Replied, — Proceedings  under  the  Lunacy  Act  of  181 1  are 
not  entitled  to  the  protection  afforded  to  judicial  proceedings,  and  therefore  it 
was  not  necessary  to  put  in  issue  malice  and  want  of  probable  cause  (Dickie 
e.  Murray,  509  ;  Strang,  19th  January  1849;  Henderson,  7th  February  1855). 
ISeidi — That  the  issue  with  the  word  **  wrongfully"  in  it  was  fitted  for  eveiy 
aspect  of  the  ease,  and  afforded  every  protection  to  Mr  Eraser.  The  words 
**  maliciously  and  want  of  probable  cause,"  were  used  in  a  certain  class  of 
eases,  where  privilege  was  acknowledged.  This  was  not  a  privileged  case. 
There  was  no  authority  for  the  defender's  argument,  that  the  warrant  of  the 
Sheriff  was  a  cover  for  all  the  proceedings  and  reflected  privilege  on  every 
person  concerned  in  any  stage  of  them ;  that  it  was  retro-active  in  that 
respect.  Nor,  according  to  the  allegations  of  the  pursuer,  whose  duty  it  wculd 
be  to  prove  them,  was  there  any  privilege  from  the  defender's  position  as  family 
agent.  He  had  taken  upon  himself  the  responsibility  of  interfering — ^it  might 
be  from  benevolent  motives — ^but  benevolence  might  be  misplaced  or  officious. 
A  party  might  have  the  best  motives,  and  yet  may  have  conducted  himself  in 
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such  a  way  as  to  have  no  protection  in  an  action  of  damages.  Bat  good  mo- 
tive was  not  disclosed  in  the  case  alleged  by  the  pursuer,  with  which  alone  the 
Court  had  to  deal  in  determining  what  issue  it  was  incumbent  on  him  to  take. 
Nor  was  there  any  public  duty  imposed  on  the  defender.  He  interfered  at  a 
time  when  the  pursuer  was  in  the  hands  of  the  police,  and  when  the  police 
authorities  had  determined  not  to  liberate  him,  but  to  have  him  confined  for 
the  protection  of  the  public  in  the  event  of  there  being  no  interference  on  the 
part  of  his  friends  for  the  purpose  of  having  him  removed.  That  was  not  the 
case  of  a  member  of  the  public  interfering  to  prevent  a  dangerous  lunatic  being 
at  large.  The  pursuer's  case  was,  that  the  defender  began  without  employ- 
ment, and  in  fact  employed  himself  in  the  matter.  That  did  not  raise  a  case 
of  privilege.  The  word  **  wrongful"  was  a  flexible  term,  and  adapted  itself  to 
a  variety  of  circumstances.  It  was  more  intelligible  to  the  Jury,  and  enabled 
them  better  to  follow  the  directions  of  the  Judge  in  any  aspect  of  the  case. 

Divm  Burt  v.  Hendbbson  and  Others  (His  Moth£r*s  Executors. — Fd>,  26. 

Process — Reponing. 

This  was  an  action  of  accounting ;  but  before  entering^on  the  accounting, 
the  Lord  Ordinary,  on  15th  June  1858,  allowed  both  parties  a  proof  of  their 
averments  in  regard  to  the  defenders'  liability  to  account.  On  6th  January 
1859,  the  term  for  reporting  the  diligence  was  prorogated  for  four  weeks.  On 
10th  February  the  pursuer  having  taken  no  steps  under  the  diligence,  the 
Lord  Ordinary  circomduced  the  term  against  him,  and  appointed  the  defenders 
to  proceed  with  their  proof.  Against  this  interlocutor  the  pursuer  reclaimed, 
and  pleaded,  that  he  was  willing  to  pay  expenses  as  a  condition  of  being  re- 
poned,  and  that  the  delay  had  been  occasioned  by  private  circumstances  which 
it  was  unnecessary  to  explain.  Held — ^That  to  give  any  encouragement  to 
such  delay  would  be  little  short  of  a  scandal  on  the  administration  of  justice. 
This  system  of  delaying  proceedings  was  often  adopted  with  the  view  of  tor- 
turing an  opponent  into  a  compromise  of  a  case  which  seemed  unending.  It 
was  time  parties  should  know  that  the  interlocutors  of  the  Court  meant  what 
they  said. 

David  M'Cubbiw  e.  Walter  Charles  Venning. — March  2. 

Chancery  Suit — Transmission  of  Documents  in  Process  in  Court  of  Session, 

M'Cubbin,  as  trustee  on  the  sequestrated  estate  of  Robert  Henderson 
Robertson,  manufacturer,  Dunfermline,  brought  an  action  of  count  and  reckon- 
ing against  Walter  Charles  Venning,  of  London,  who  had  been  the  agent 
and  confidential  adviser  of  the  bankrupt.  Venning  entered  appearance,  and 
now  stated  that  the  pursuer,  having  arrested,  in  the  hands  of  the  London 
Life  Association,  the  amount  due  by  them  under  a  policy  on  the  bankrupt's 
life  assigned  to  the  defender,  the  defender  had  been  under  the  necessity  of 
filing  in  Chancery  a  bill  of  complaint  and  recovery  against  the  said  Com- 
pany, '^  which  suit  is  now  depending  there  in  the  Court  of  Chancery.  The 
whole  of  the  pleas  of  the  defender  connected  with  the  present  accounting  are 
thus  brought  under  the  cognizance  of  that  Court.*'  He  therefore  moved  for  an 
order  to  transmit  the  vouchers,  lodged  by  him  in  the  process  of  accounting,  to 
London,  for  the  purpose  of  being  exhibited  to  the  Vice-Chancellor.  The  ob- 
ject was  admittedly  to  supersede  the  count  and  reckoning  in  this  Court.  The 
documents  would  not,  however,  be  permanently  removed  from  this  Court,  and 
the  defender  was  willing  to  undertake  any  obligation  for  their  safety  in  Lon- 
don. It  was  expedient  that  the  accounting  should  go  on  in  England,  as  all 
the  transactions  were  English,  and  depended  on  En^ish  law.  Replied — ^The 
Scotch  accounting  is  prior  in  date,  and  there  is  no  objection  to  the  jurisdiction 
of  this  Court.  It  was  open  to  the  defender  afterwards  to  plead  the  expediency 
of  going  on  with  the  accounting  in  England  ;  but,  in  the  meantime,  no  such 
ouestion  had  been  suggested,  and  therefore  this  motion  should  be  refused. 
Held — ^That  the  motion  was  premature.     There  was  nothing  in  the  refusal  of 
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the  motion  to  prevent  the  defender  afterwards  monng  for  the  transmission  to 
England  of  soch  documents,  which  it  could  he  shown  were  necessary  to  he 
transmitted  there  ;  hut  the  object  of  this  motion  being  avowedly  to  transfer  the 
whole  count  and  reckoning  away  from  the  jurisdiction  of  this  Court,  it  could 
not  be  granted, — ^there  being  at  present  no  details  before  the  Court  to  enable 
them  to  judge  whether  the  Court  of  Chancery  or  this  Court  was  the  most 
proper  forum  for  trying  the  case. 

Q.  W.  MuiR  V,  THE  Magistrates  of  Glasoow. — March  4. 

SkUute  9  and  10  Vict.j  e.  289 — Comtruetion. 

The  common  good  and  property,  heritable  and  moveable,  and  means,  and 
revenues,  and  incomes  of  every  description  of  the  Barony  of  Gorbals,  were 
transferred  by  the  9  and  10  Vict.,  cap.  289,  sec.  14,  to,  and  vested  in  the  Magis- 
trates of  Glasgow.  The  present  action  was  raised  by  the  representatives  of 
one  of  the  former  ma&nstrates  of  Gorbals,  calling  on  the  Magistrates  of  Glasgow 
to  relieve  them  of  aU  liability  under  a  bond  for  L.1000,  which  their  author 
and  certain  other  magistrates  granted  over  the  church  of  Gorbals  in  the  year 
1813.  The  same  question  had  been  raised  and  decided  in  the  case  of  Houston 
9.  the  Magistrates  of  Glasgow,  11th  March  1857.  The  judgment  in  that  case 
was,  that  property  belonging  to  the  feuars  and  villaffers  of  Gorbals  did  not  fall 
under  the  transferring  clause  of  the  Act  above  cited,  and  that  the  Magistrates 
of  Glasgow  were  not  bound  to  take  over  that  property  which  was  not  sufficient 
to  meet  the  liabilities  of  the  feuars  and  villagers  upon  what  the  Court  held  to 
be  the  **  oommnnity  *'  of  Gorbals,  and  to  be  quite  distinct  horn  the  "  barony  of 
the  same  name,  though  residing  within  it."  The  Court  now  adhered  to  the  juds- 
ment  in  the  case  of  Houston,  with  the  exception  of  Lord  Curriehill,  who  held 
that  no  intelligible  meaning  could  be  attached  to  the  Barony  of  Gorbals  in  its 
literal  meaning,  as  pointing  out  an  owner  of  property.  It  was  not  a  person  in 
law,  and  was  incapable  of  naving  property  vest^  in  it  or  held  for  its  behoof. 
But  there  was  within  the  baronjr  an  association  which  held  property  for  the 
common  behoof  of  its  members,  and  which,  in  a  popular  sense,  might  fitlv  be 
described  as  the  common  good  of  that  association,  which,  moreover,  had  been 
recognised  and  dealt  with  by  the  courts  of  law  as  one  of  tlxe  public  institutions 
of  the  country,  and  the  association  itself  taken  bound,  out  ox  its  public  funds, 
to  support  one  of  the  parochial  establishments  of  the  country.  It  was  true 
that  this  association  could  not  literally  be  described  by  the  denomination  of 
the  Barony  of  Gorbals.  But,  in  order  to  satisfy  the  14th  section  of  the  statute, 
some  body  connected  with  the  Barony  must  be  discovered  to  whom  the  Legis- 
lature meant  to  applj  that  denomination ;  and  as  no  other  body  had  been 
suggested,  he  was  driven  to  the  dUemma,  that  this  enactment,  as  to  the 
barony,  either  must  be  applied  to  this  association  or  have  no  effect  whatever. 
And  as  a  construction  which  rendered  a  statutory  enactment  ineffectual  was 
never  to  be  adopted  if  it  could  be  avoided,  the  adoption  of  the  other  alternative 
was  unavoidable. 

George  Brodie  v.  Thomas  Clark. — March  8. 

Contract — Employment — Action  for  fvlJUment — Counter  claims  dtMllovDtfi. 

Mr  Brodie,  advocate,  brought  this  action  agunst  Mr  Clark,  law  publisher, 
for  payment  of  L.500,  as  the  sum  agreed  to  be  paid  to  the  pursuer  for  the  copy- 
right of  a  new  edition  of  "  Stair's  Institutions  of  the  Law  of  Scotland,'*  edited 
by  the  pursuer,  as  per  letter,  written  and  addressed  by  the  defender  to  the 
pursuer,  dated  10th  March  1825,  and  accepted  by  the  pursuer  of  the  same  date. 
The  pursuer  proposed  an  issue,  wMch  was  not  ohjected  to.  The  defender  pro- 
posed various  counter  issues,  tiie  first  of  which  was,  Whether  the  pursuer  was 
indebted  to  him  L.317,  6s.  9d.  for  law-books,  etc.,  sold  to  him  as  per  account 
rendered  of  date  17tb  January  1832.  That  issue  was  not  objected  to.  But 
he  also  proposed  to  take  an  issue.  Whether  the  pursuer,  in  passing  through  the 
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press  the  edition  of  the  ^*  Institiitions"  referred  to,  hv  very  large  and  nnosual 
alterations,  occasioned  extra  expense  to  be  paid  by  the  dmnder  to  the  printer 
of  said  work,  and  whether  the  pursuer  was  addebted,  etc^  L.64,  lis.  2d.y  being 
a  portion  of  the  extra  expense,  etc.  The  parsner  objeoted,  that  no  proper  ground 
of  liability  was  set  forth.  The  corrections  for  all  that  is  alleged  mav  have 
been  necessary  or  beneficial,  and  even  if  excessive,  ought  to  have  been  objected 
to  at  the  time.  Further,  the  edition  was  to  be  the  property  of  the  defenderi 
and  therefore  the  alterations  must  be  presumed  to  have  been  for  his  behoof. 
— Objection  stistained.  The  defender  farther  proposed  to  take  a  counter  issue ; 
Whether  the  pursuer  undertook  and  agreed  to  supply  the  defender  with  an  index 
as  a  part  of  the  intended  edition  of  "  Stair's  Institutes ;"  and  whether  he  failed  to 
do  so,  and  is  indebted  L.70  as  the  coat  of  procuring  an  index  to  said  work ;  and 
also  whether,  in  1831,  the  pursuer  authorised  the  defender  to  employ  the  late 
Mr  Cosmo  Ferguson  to  prepare  an  index,  on  the  footing  that  the  |^arty  so  em- 
ployed should  be  paid  by  the  pursuer ;  and  Whether,  acting  under  said  authority, 
the  defender  employed  Mr  Ferguson,  etc.  The  pursuer  objected  to  these  issues, 
that  the  record  did  not  warrant  them,  and  that  they  were  unsupported  by  the 
written  missives  which  constitute  the  agreement.  An  understanoing  could  not 
be  raised  up  by  implication  contrary  to  the  express  words  of  the  wriUngs, 
especially  an  understanding  relative  to  a  totally  new  and  expensive  index.  No 
practice  of  trade  was  averred,  and  such  a  qualification  of  the  missives  could 
only  be  established  by  the  writ  or  oath  of  the  pursaer,  not  by  the  understanding 
of  parties.  BepUec^An  index  is  an  integral  part  of  such  an  undertaking,  there* 
fore  this  was  not  put  upon  any  special  understanding.  Objeeiion  mtstained  and 
issues  disallowed.  The  defender  also  proposed  as  a  counter  issue.  Whether 
in  or  about  the  month  of  July  1826,  the  pursuer  and  his  late  brother,  Alexander 
Brodie,  jointly,  employed  the  defender  to  publish  a  novel,  called  ^  The 
Prophet^'*  at  the  risk  of  the  pursuer  and  his  said  brother ;  and  whether  the 
defender,  under  said  employment,  published  the  said  work,  whereby  a  balance 
of  expense  was  incurred  to  the  amount  of  L.216, 18s.  2d.,  or  thereby,  and 
whether  the  pursuer  in  respect  thereof  is  addebted,  etc.  The  pursuer  objected, 
that  a  point  employment  by  two  persons  was  here  alleged,  which  could  not  be 
properly  constituted  against  the  present  action  at  the  instance  of  one  of  them. 
Such  a  liability,  arising  out  of  a  separate  transaction,  and  between  different 
|>arties,  ought  to  be  constituted  in  another  form.  ObieeUcn  gugiained  and  counter 
issue  disallowed. 

RoBEBT  8HBDDE5  Patbick  V.  JoHN  Watt. — March  8. 
LomdUtrd  and  Tmanli^BUl^PrtMcr^tiov^^Premmy^^ 

John  Watt  was  tenant  in  a  fium  under  the  pursuer^s  father,  now  deceased. 
He  granted  a  bill  to  his  landlord  on  15th  December  1840,  for  L.169, 16s.  6d., 
being  arrears  of  rent.  The  pursuer,  who  is  a  minor,  now  broueht  this  action 
for  payment  of  that  bill.  The  defender  pleaded  that  ne  had  dufy  paid  his  rent 
subsequent  to  the  date  of  the  bill ;  and  that  it  was  to  be  presumed,  as  no  de- 
mand had  been  made  for  the  bill,  that  he  was  not  indebted  m  any  arrears,  and 
that  it  must  be  held  to  be  paid.  Hunter  v.  Lord  Kinnaird's  Trustees,  6th  March 
1829.  He  also  pleaded  prescription;  but  under  the  Act  12  Geo.  III.,  c.  72, 
sec.  40,  minors  are  exempted  from  the  effect  of  prescription.  Much  written 
evidence  was  recovered,  which  the  Court  held,  proved  at  the  utmost,  no  more 
than  that  the  rents  subsequent  to  those  for  which  the  bill  in  question  was 
granted,  were  paid,  whilst  so  far  as  the  correspondence  showed,  no  demand  was 
made  for  the  amount  of  the  bill.  The  defender  drew  the  inference,  that  the 
bill  also  must  be  held  to  have  been  paid.  The  Court  held,  that  that  was  at 
best  but  a  vague  inference  or  general  impression,  and  the  apparent  silence  of 
the  correspondence  could  not  be  implicitly  relied  on,  as  there  might  have  been 
oral  demands.  But,  at  any  rate,  mere  vague  inference  could  not  be  held  sufii- 
cient  to  prove  the  payment  of  a  bill  remaining  undischarged  in  the  hands  of  a 
creditor.    When  the  bill  was  granted,  the  debt  was  thereby  taken  out  of  the 
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rent  Moount,  bo  as  not  necoeearily  to  be  intermixed  with  the  after  rents ;  and 
the  bill  might  hare  lain  over  withoat  payment  being  enforced  for  many  con- 
ceiTable  reasoni^  or  might  have  slipt  out  of  view  in  the  confusion  created  bv  the 
death  of  the  original  creditor  and  the  childhood  of  his  sncceesor.  A  defence 
was  rested  on  a  minute  of  a  meeting  of  the  defender's  creditors,  in  August  1843, 
when  a  composition  of  Sa,  per  pound  was  offered,  which  was  said  to  nave  been 
accepted  on  behalf  of  the  landlord,  provided  all  the  other  creditors  agreed  to  it. 
Had  the  composition  been  accepted,  the  Court  held  that  there  would  have  been  a 
material  limitation  of  the  claim.  But  the  only  signatures  shown  to  an  accept- 
ance of  the  composition,  were  those  of  the  landlord's  agents,  and  of  another 
party,  both  expressly  given  "  on  condition  of  every  other  creditor  accepting  ;*' 
and  the  natural  conclusion  was,  that  the  composition-contract  failed  for  want  of 
a  general  accession.  The  Court,  though  under  the  impression  that  it  was  pos- 
sible the  debt  might  have  been  discharged,  felt  constrained  to  decide  against  the 
defender. 

Neil  Coohraite  «.  Hugh  Ferbibb. — March  9. 
Fvblic  Reguten^  Production  ai  Trial. 

This  case,  which  involves  a  question  of  pedigree,  was  set  down  for  trial  at 
the  spring  sittings.  The  pnrsner  now  movW  for  a  wairant  upon  the  keepers 
of  the  General  Krister  or  Births,  to  transmit  certain  register  books  to  be  used 
at  the  tiiaL  It  was  explained,  that  the  only  object  of  the  motion  was  to 
aatisfy  the  Act  of  Sederunt,  which  requires  that  such  productions  shall  be 
lodged  in  process  eight  days  before  the  trial.  OijfeUedi — ^Diligence  has  heea 
already  allowed  to  recover  excerpts,  and  if  there  is  any  thing  else  wanted,  it 
must  only  be  additional  excerpts.  The  books  themselves  can  only  be  produced 
at  the  tnal  for  the  purposes  for  which  excerpts  have  been  allowed.  To  that 
extent  there  was  no  objection  to  their  being  lodged  in  process,  but  if  lodged, 
they  mnst  remain ;  for  if  borrowed  up  after  the  mere  form  of  being  lodged  in 

Srooess  had  been  gone  through,  that  would  be  an  evasion  of  the  Act  of  Sederunt. 
Int  if  the  pursuer  intended  to  prove  by  the  books  any  facts  which  he  had  not 
yet  specified,  then  the  defender  objected  to  the  competency  of  their  production 
at  all.  HM^ — ^That  the  pursuer  was  not  bound  to  specify  the  dates  of  the 
entries  which  he  meant  to  prove  at  the  trial,  or  the  purpose  for  which  he  was 
to  use  the  books.  The  use  of  them  could  not  be  excluded  by  anticipation. 
Farther,  the  rule  of  the  Act  of  Sederunt  was  not  inflexible.  It  was  xor  the 
Court  to  decide  whether  the  public  interest  might  not  be  injured  bj  too  rigorous 
an  adherence  to  it.  The  Court  might  be  justified  in  exposing  the  public  interest 
to  some  peril,  by  ordering  the  books  to  be  lodged,  if  doing  so  was  absolutely 
necessarv  for  the  ends  of  justice;  but  no  disadvantage  haa  been  stated  here 
which  tne  defender  would  sustain  bv  the  books  remaining  in  the  hands  of  the 
proper  custodier  of  them.  He  would  have  full  access  to  them,  and  therefora 
the  rule  of  the  Act  of  Sederunt  would  be  dispensed  with  in  this  case. 

Angus  Mackiktosh  v.  Hugh  Fbaseb  and  Othebs. — March  10. 

Damages —  Writ — Lunatic. 

In  this  action  of  damages  for  wrongous  confinement  in  a  lunatic  asylum, 
the  defender  moved  for  a  commission  and  diligence  to  recover,  inter  aUc^  all 
writings  or  memoranda  written  by  the  pmrsuer  during  his  residence  in  the 
asylum,  and  now  in  his  possession.  The  pursuer  objected  to  this  as  regards  all 
writings  or  memoranda,  not  being  letters  addressed  or  delivered  to  third  parties. 
If  the  pursuer  was  sane,  these  memoranda  might  relate  to  private  matters, 
which  it  was  not  desirable  should  be  seen.  The  onus  of  proving  his  sanity  was 
on  the  pursuer.  Replied^^hi  a  question  of  sanity  these  are  important  admi- 
nicles. The  defenders  were  entitled  to  prove  everything  in  reference  to  the 
conduct  of  the  pursuer— everv thing  he  said  and  was  heard  to  say  ;  and  so»  if 
he  employed  his  time  in  writing,  they  were  entitled  to  see  what  he  wrote, 
in  order  to  test  his  sanity.     Any  questions  as  to  admissibility  of  evidence 
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would  arise  afterwards.  Heid—-'Thiii  the  principle  whieh  niled  in  ordinaiy 
matters,  and  especially  in  criminal  oases,  that  documents  whieh  had  not  been 
deliver^  shoula  not  be  seen,  did  not  apply  to  a  cas^  inTolving  a  question  of 
sanity.  Looking  at  these  documents  was  like  seeing  the  man's  private 
thoughts ;  and  therefore  it  was  important  to  recorer  them.    Diligence  grcaUed, 

Pobtebfield's  Executors  v.  Boethwick. — March  11. 
Heir  and  Executor — Apportionment  Act — Leate — Instrumeni, 

James  Gorbett  Porterfield  died  on  18th  October  1856 ;  and,  in  this  case,  a 
competition  arose  between  his  executors  and  the  representatives  of  the  next 
heir  of  entail  regarding  certain  rents  and  feu-duties  of  the  entailed  estates  of 
Duchall,  etc.,  payable  at  Whitsunday  1856,  for  the  last  half  of  crop  and  year 
1855.  The  executors*  claimed,  under  the  Apportionment  Act  (4  and  5  Will .  IV., 
c.  22),  inter  alia  (1),  A  proportion  con'esponding  to  the  period  from  Whitsun- 
day to  18th  October  1855,  of  certain  rents  not  payable  under  leases  granted 
subsequent  to  the  Act,  but  as  to  which  thpre  were  entries  of  receipt  of  the  rents 
in  the  &ctor'B  rental-book,  which,  it  was  contended,  were  sufficient  instruments 
in  the  sense  of  the  Act ;  (2),  A  like  proportion  of  the  rent  of  a  small  subject 
as  to  which  a  draft  lease  signed  by  the  tenant,  and  on  which  possession  had 
followed,  was  found  in  Mr  J.  G.  Portei'field's  repositories,  which,  it  was  argued, 
was  equivalent  to  and  constituted,  a  lease  ;  (3),  A  like  proportion  of  the  rent 
of  a  subject  held  on  tadt  relocation  following  upon  a  lease  grantedprior  to  the 
Act ;  and  (4),  A  like  proportion  of  certain  feu-duties  payable  at  Whitsunday 
yearly  for  many  years  prior  to  the  passing  of  the  Act,  but  as  to  which  there  had 
been  charters  by  progress  or  other  renewals  of  the  rights  subsequent  thereto. 

The  result  of  a  discussion  before  the  Lord  Ordinary  (Mackenzie),  was,  that 
the  executors  did  not  press  their  claims  under  articles  1  and  3,  and  that  no 
olgection  to  their  claims  under  articles  2  and  4  was  insisted  in  ;  and  the  Oourt, 
on  the  report  of  the  Lord  Ordinary,  found  the  executors  entitled  to  a  share  of 
rents  and  feu-duties,  including  the  proportions  claimed  under  articles  2  and  4, 
and  found  the  heir^s  representative  entitled  to  the  whole  of  the  rents  referred 
to  in  articles  1  and  3. 

Authorities  cited  for  the  Executors Baillie  v.  Lockhart,  H.  L.,  2dd  April 

1855,  27th  Jur.  367  ;  Ross,  Hume's  Dec,  p.  774 ;  Graham,  i5.,  p.  784.  Autho- 
rity for  the  Heir. — Markby,  4,  Mylne  and  Oraig,  ch.  ca.,  484. 

Gill  and  Othbbs  v.  Mbs  Andbbson. — March  12. 

Appeal — Expenses. 

This  was  a  petition  to  apply  the  judgment  of  the  House  of  Lords  in  a  case  of 
competition  for  the  office  of  executor.  The  petitioners  claimed  the  office  of 
executors  dative,  and  the  respondent's  deceased  husband  that  of  executor 
nominate.  The  claim  of  the  latter  having  been  rejected  in  the  Gourt  of  Ses- 
non,  he  appealed  to  the  House  of  Lords,  but  died  before  the  case  was  heard. 
The  House  of  Lords  then  ordered  that  the  appeal  should  be  dismissed,  unless 
it  was  revived  by  the  respondent.  She  appeared,  and  reviyed  the  appeal ;  and 
the  case  having  been  heard  on  its  merits,  the  House  of  Lords  dismissed  the 
appeal,  and  affirmed  the  judgment  of  the  Gourt  of  Session,  vrithout  decerning 
against  the  respondent  in  any  way,  or  remitting  to  the  Gourt  of  Session.  In 
these  chrcumstances  the  respondent  pleaded,  that  she  was  no  party  to  the  j^ro- 
oess  in  the  Gourt  of  Session,  and  that  it  was  incompetent,  by  way  of  petition, 
to  decern  against  her  for  the  sum  of  expenses  incurred  to  the  petitioners  by 
her  husband,  in  his  litigation  with  them.  Held — ^That  the  respondent  had 
sufficiently  made  herself  a  party  to  the  process  to  incur  the  liability  for  ex- 
penses ;  therefore  decree  granted  against  her  for  L.2d9, 12s.  6d. 

Pet.  Mbs  Gbat  :  JResp.  Rev.  James  Low  and  Othebs. — March  12. 
Landlord  and  Tenant — Interim  Execution  pending  Appeal. 

The  late  Mr  Low  died,  in  1849,  in  poBseesion  of  a  farm  on  an  entailed  estate. 
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On  his  death  the  poaaeisibii  was  continued  by  his  daughters.  His  heir  never 
entered  on  poesesaion,  but  shortly  afterwards  went  to  reside  abroad,  leaving  a 
memomndnm  as  to  the  rights  ot  his  sisters  in  regard  to  the  farm.  Yarioos 
letters  and  communings  had  passed  between  Mr  Low  and  the  proprietor,  and  a 
judicial  factor  on  the  estate,  about  the  time  when  posse^on  was  first  obtained, 
viz.,  Martinmas  1844, — inUr  alia,  a  letter  from  the  proprietor  to  Mr  Low»  in 
July  1844,  letting  the  &rm  '^  to  Mr  Low  for  nineteen  years,  from  Martinmas 
next."  After  the  death  of  Mr  Low  the  rent  was  paid  by  and  received  from 
his  daughters ;  biit  in  the  receipts  granted  subsequent  to  the  death  of  the  pro- 
prietor m  1850,  by  the  next  heir  of  entail,  there  was  contained  a  general  reser- 
ration  of  all  objectionB  to  the  title  of  possession.  In  an  action  of  declaxator 
and  removing,  brought  by  the  succeeding  heir  of  entail  against  Mr  Low's  heirs 
and  the  daughters  in  possession,  the  Court  held  that  there  was  a  lease  in  fiivour 
of  Mr  Low,  but  that,  under  the  documents  founded  on  by  the  defenders,  the 
lease  was  descendible  to  heirs,  and  not  assignable ;  that  Mr  Low's  heir  had  re- 
linquished and  lost  his  right  to  the  lease  ;  and  that  there  had  been,  as  against 
the  pursuer,  no  effectual  recognition  of,  or  acquiescence  in,  the  right  of  the 
daughters.  The  defenders  appealed;  and,  pending  the  appeal,  the  pursuer  pre- 
aented  a  petition  for  interim  execution  of  a  decree  for  summary  removal  from 
the  farm,  and  of  the  decree  for  the  petitioner's  expenses.  She  pleaded,  that 
the  appeal  might  be  undisposed  of  for  three  years,  which  was  the  period  for 
which  the  defenders  said  tneir  right  endured  ;  and  in  the  meantime  the  land- 
lord  was  kept  out  of  the  farm,  wmch  could  be  let  at  a  fiir  higher  rent  than  the 
defenders  were  paying  for  it.  The  petitioner  was  willing  to  find  caution. 
Petition  refitaed.  There  was  no  apprenension  expressed  that  the  rent  was  im- 
perilled. This  was  not  so  much  an  application  to  regulate  interim  execution, 
as  for  warrant  to  eject  the  tenant  at  once  and  for  ever.  Such  an  application 
in  the  case  of  an  agricultural  tenant  was  unprecedented.  Suppose  the  judgment 
of  this  Court  were  reversed,  the  effect  would  be  to  entitle  the  tenant  to  con- 
tinue his  possession  till  the  end  of  the  lease  ;  but  if  another  tenant  has  in  the 
meantime  been  substituted  in  his  place,  interim  execution  is  not  interim,  but 
peremptory  and  perpetual  execution,  and  leaves  the  tenant  not  to  be  reponed, 
but  gives  him  instead  a  claim  of  damages  against  his  landlord, — which  was 
certainly  not  contemplated  by  the  statute,  &  Geo.  III.,  c.  151,  sec.  17,  em- 
powering the  Court  to  regulate  all  matters  relative  to  interim  possession  or 
execution. 

Hjucbt  Chbibtib  v.  James  Thomson. — March  17. 

Procen—Jury  Trial— Leading  Prwyf—A,  S.,  16M  Feh,  1841,  lec.  27. 

A  statute  provided  that  a  pursuer  should  not  be  entitled  to  a  verdict  without 

S roving  on  the  trial  that  a  certain  notice  had  been  duly  served,  and  that,  in 
efault  of  such  proof,  the  defenders  should  receive  a  verdict.  The  defender  in 
the  record,  which  was  put  in  evidence  for  general  reference,  had  admitted  re- 
ceipt of  the  notice,  and  had  onlv  ouestioned  its  sufficiency  and  validity.  After 
botn  the  pursuer  and  defender  had  closed  their  cases  at  the  trial,  and  the  pur- 
sner^s  counsel  had  addressed  the  jury,  the  omission  to  lead  evidence  of  notice 
was  observed  by  the  defender,  who  thereupon  asked  a  direction  to  the  jury 
that  in  respect  thereof  he  was  entitled  to  a  verdict.  The  presiding  judge  re- 
fused the  direction,  and  allowed  evidence  of  notice  to  be  then  led.  The  Court 
disallowed  a  bill  of  exceptions,  and  hM  that  the  provisions  of  the  27th  section 
of  the  A.8.,  16th  February  1841,  are  merely  directory,  and  that  it  is  within  the 
discretion  of  the  presiding  judge  at  a  jury  trial  to  allow  evidence  omitted  at 
the  regular  stage  to  be  adduced  after  the  party  tendering  it  has  closed  his  case, 
and  has  addressed  the  jury  on  the  evidence  ;  and  that  in  this  case  there  was  no 
ground  for  interfering  with  the  exercise  of  the  discretion. 

Proceu — Expemes, — In  this  case  the  Court  allowed  the  expense  of  three 
counsel  for  the  pursuer  in  the  proceedings  after  the  jury  trial, — ^the  defender 
having  three  counsel,  and  the  case  having  been  most  keenly  contested. 
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Thomas  M'Qctarbr  v.  The  Phcenix  Insu&ahob  CoyiPAiiY.^'March  19. 

A  rbitration — Decree — Reduction, 

Thomas  M'Quaker,  thread  manufacturer,  having  insured  his  manufactory 
with  the  PhcBuix  Insurance  Oompany,  claimed  a  certain  sum,  under  that  in- 
surance, for  damage  done  to  his  premises  by  fire  on  Idth  March  18d7.  A  dis- 
pute having  arisen  as  to  the  amount  of  the  damage,  a  submission  was  entered 
into,  to  James  Clark  of  Paisley  and  James  Finlayson  of  Johnstone,  whose  avraxd 
the  pursuer  now  sought  to  reduce.  Various  grounds  of  reduction  were  at  first 
pleaded,  but  the  only  ground  ultimately  insisted  on  was  that  the  decree  had 
'not  been  pronounced  in  time.  The  submission  was  dated  11th  June  1857)  and 
the  decree  was  to  be  issued  in  ten  days.  On  the  19th  the  clerk  to  the  submis- 
sion wrote  to  the  pursuer  that  **  the  arbiters  have  now  made  their  final  dedsion." 
The  decree  was  signed  by  Mr  Finlayson  in  Paisley  on  18th  June,  and  was  sent 
by  post  to  Glenmorriston,  in  Inverness-shire,  whither  Mr  Clark  had  gone,  and 
signed  by  him  on  the  20th.  He  immediately  thereafter  returned  it  by  post  to 
Messrs  Martin  and  Hodge,  writers,  Paisley,  who  had  prepared  it.  The^  re- 
ceived it  on  the  22d  June,  and  it  was  delivered  on  the  24th.  JSMd — That  dehvery 
was  not  of  the  essence  of  the  arbitration.  The  question  was,  whether  the 
arbiters  had  completed  the  whole  matter  committed  to  them  within  the  time 
fixed  by  the  submission,  and  given  forth  their  judgment  irrevocablv.  That 
was  done  here.  When  the  arbiter  at  Inyemess  put  the  decree  which  he  had 
signed  into  the  post-office,  it  was  out  of  his  hands  and  in  course  of  transmission 
to  the  parties.  It  was  not  of  consequence  that  it  remained  thereafter  in  the 
custody  of  the  clerk  to  the  submission,  as  h^  might  retain  it  till  his  fee  was 
paid.  But  the  arbiters  had  fulfilled  the  duty  committed  to  them.  They  had 
issued  or  pronounced  their  final  decree  within  the  period  mentioned  in  the  sub- 
mission.   Therefore  the  award  in  this  case  was  valid. 


SECOND  DIVISION. 

Lbck  «.  Chalmers  and  Others. — Feb,  3. 

Prop&rty-'-''8erwtude'^Pre9cripiion — Proof, 

In  1812,  Chalmers*  author  obtained  from  Messrs  Hamilton  and  HiU  a  title  to 
a  steading  of  ground  in  Glasgow, — ^part  of  an  area  of  ground  belonging  to  them 
on  which  atonement  had  been  newly  erected ;  and  also  to  the  one-halfjprotm^i- 
viio  of  a  piece  of  ground  for  a  staircase  to  the  said  tenement,  which  staircase 
was  agreed  to  be  erected  at  the  mutual  expense  of  disponer  and  disponee ;  and 
its  form,  height,  and  landings  were  to  be  ascertained  by  both,  ^*  but  so  as  to  an- 
swer the  bnildings  erected"  by  the  disponee.  The  deed  also  contained  a  provi- 
sion that,  in  the  event  of  a  dunghill  in  an  adjoining  court  being  removed  by  the 
disponers,  they  should  be  obliged  '^  to  fit  up  another,  with  a  necessary-house, 
in  a  convenient  place,  and  to  keep  the  same  in  proper  repair  in  all  time  coming 
for  the  use  of  our  said  disponees  and  their  successors,  in  common  with  our- 
selves and  our  successors.**  The  deed  also  contained  a  declaration  that,  in  order 
to  preserve  the  lights  of  the  tenement,  the  disponees  and  their  successors  should 
not  have  power  to  erect  any  buildings  within  a  certain  distance  of  it,  without 
prejudice  to  their  erecting  a  staircase  of  22  feet  in  height,  at  a  specified  place 
adjoining  the  ground  disponed  for  a  staircase,  all  as  represented  on  a  plan  in- 
dorsed on  the  deed,  and  which  plan  showed,  beyond  the  ground  not  to  be  built 
upon,  a  space  marked  "  ground  which  may  be  built  upon,"  with  a  staircase  deli- 
neated thereon,  immediately  beside  the  piece  of  ground,  one  pro  i/ndwiso  half 
of  which  was  disponed  for  a  staircase  to  the  tenement  erected  by  the  disponees. 

Leek's  author,  in  1821,  acquired  the  remaining  portion  of  the  area  of  which 
part  was  disponed  by  the  above  deed  to  Clialmers'  author.  At  this  date  certain 
buildings  had  been  erected  on  that  portion  which  might  be  built  upon  ;  the 
staircase  to  Chalmers*  tenement  had  been  erected  some  years  previous ;  and 
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the  diBpoatioD,  while  it  induded  the  other  fro  MMao  half  of  the  groQud 
on  which  the  staiicase  had  been  erected,  and  declared  that  the  Btaircase  should 
be  oommon  to  the  diqmnee  and  to  the  proprietor  of  Chalmers'  tenement,  was 
granted  nnder  the  ezpreas  exception  ox  all  that  had  been  conreyed  to  the 
utter  by  the  aboTe-mentioned  disposition  of  I8I2. 

Leek  aoqolred  right  to  the  sn  ejects  contained  in  this  deed  of  1821  in  the 
year  1854>  at  which  date  the  staircase  erected  on  the  fro  indiviio  piece  of 
ground  was,  and,  according  to  Chalmers'  allesation,  always  had  been,  used 
solely  and  ezduaiyely  as  an  access  to  Chalmerr  tenement ;  and  the  dnngstead, 
which  had  been  removed  many  years  previous  to  a  place  within  the  ground  not 
to  be  built  upon,  had  a  room  over  it  which  was  also  used  and  occupied  exclu- 
sively by  Chalmers  in  connection  with  his  tenement.  This  action  was  raised 
by  Leek  to  have  it  declared  that  the  staircase  was  common,  and  that  he  had 
right  to  use  it  as  an  access  to  his  adjoining  tenement ;  and  that  the  dnngstead 
and  room  above  it  were  his  absolute  property,  and  that  Chalmers  had  no  right 
to  use  or  occupy  the  room.  The  defence  was — (1)  Prescriptive  and  exclusive 
poesession  of  the  staircase  as  an  access  solely  to  the  defender's  tenement ;  (2) 
That  the  dnngstead  and  room  above  it  had  Men  built  on  the  ground  subject  to  a 
servitude  of  lights  in  favour  of  the  defender's  tenement,  of  consent  of  the  defen^ 
der's  authors,  and  on  condition  that  the  room  was  to  be  used  and  occupied  in  con<* 
nection  with  the  defender's  tenement,  and  that  it  had  always  been  so  used  and 
occupied.  Beld  (affirming  judgment  of  Lord  Benholme,  the  Lord  Justice-Clerk 
and  Lord  Wood  absent)--!.  That  the  defender's  pretensions  to  the  staircase 
were  excluded  by  the  titles,  and  that  no  servitude  of  exclusive  use  of  a  stair 
built  on  common  property  by  one  of  the  oommon  proprietors  was  known  in 
law,  or  could  be  acquired  by  prescription ;  2.  That  the  alleged  agreement  as  to 
the  use  of  the  room  above  the  dnngstead  could  only  be  proved  Bcripto ;  and  in 
the  absence  of  any  competent  evidence,  that,  being  buUt  on  the  property  of  the 
pursuer,  he  was  entitled  to  the  absolute  use  and  occupation  of  it  so  long  as  it 
was  allowed  to  stand.  Observed — That  as  Chalmen^  title  waa  a  bounding  one, 
and  did  not  include  the  building  in  question,  no  prescription  could  run  in  his 
&vour. 

Auihorifyfor  i\irni«r.— Presbvtery  of  Perth,  M.  10723. 

AtUhariiy/or  Defenders, — Ersk.  ii.  0,  sees.  2,  8. 

PRESBTTEBT  OF  PAISLBT  V.  LtALL  AlH)  MARSHALL. — Feb.  18. 

TSrus^^Ueclarator  of  Trustr-^Proof-^-X^mpeten^'Sua.  1696,  c.  26. 

In  an  action  of  declarator  of  trust  raised  at  the  instance  of  the  Presbytery  of 
Pkkisley,  as  trustees  for  the  managers  of  a  church  in  Paisley,  against  the  heirs  of 
the  deceased  James  Clunie,  it  was  averred  that  the  pursuers  had  employed 
their  agent,  Marshal],  to  purohase  for  them  the  superiority  of  the  ground  on 
which  the  church  was  built ;  and  not  having  funds  at  the  tmie,  it  was  arranged 
that  Marshall  should  advance  the  price,  andso  manage  as  that,  when  the  pres- 
bytery should  have  collected  the  amoimt  of  the  price  by  subscription,  the 
superiority  should  be  conveyed  to  them.  Marshall  advanoM  the  money  to  pay 
the  price  firom  his  own  funds,  and  took  the  disposition  in  favour  of  Clunie,  his 
intimate  friend.  Clunie  was  infeft.  When  tne  presbytery  had  collected  the 
price  of  the  property,  it  was  remitted  to  Marshall,  who,  on  16th  May  1864, 
when  aeknowledffing  receipt  of  the  money,  wrote — I  oblige  my  client  Clunie 
to  grant,  and  I  oblige  myself  personally  that  he  shall  grant,  a  conveyance  of 
the  property  in  fevour  of  parties  to  be  named  by  the  presbytery  when  required. 
Clunie  died  beforo  any  conveyance  was  taken.  The  defenders,  Clunie's  heirs, 
rofiised  to  convey  the  property,  except  upon  condition  of  receiving  the  price  of 
it.  Li  this  action  they  stood  upon  the  feudal  title  in  &vour  of  Clunie  ;  they 
averred  that  thi^  did  not  Imow  whether  Clunie  had  paid  the  price,  or  whether 
the  disposition  was  taken  in  his  favour  by  Marshall  as  a  security  for  some 
loans  given  him  by  Clunie,  and  unpaid  at  Clunie's  death; — ^it  was  pleaded,  that 
it  could  only  be  proved  that  Clunie  held  the  property  in  trust  by  hia  writ^ 
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A  proof  was  allowed  by  trial  before  the  Lord  Ordinary,  whether  Marahall's 
letter  of  1 6th  May  was  written  with  Clunie's  sanction  or  authority  ?    Marshall 

gave  evidence  as  a  witness.  Parole  evidence  was  objected  to  as  incompetent, 
at  the  objection  was  repelled.  Marshall  deponed  that  the  conveyance  to  Glanie 
was  not  intended  as  in  security  of  a  loan;  that  the  disposition  was  taken  in  f&voiur 
of  Clunie,  as  Marshall  thought  the  presbytery  would  be  more  assiduous  in 
collecting  subscriptions  if  they  thought  a  third  party  had  advanced  the  money ; 
that  Clunie  knew,  and  did  not  object  to  the  use  of  his  name  in  the  title ;  and 
that  Marshall  acted  for  Olunie  as  his  agent  in  this  matter.  The  Lord  Ordinary 
(Benholme)  found  that  the  proof  was  ^rmative  of  the  question  ordered  to  be 
tried,  and  decerned  in  terms  of  the  conclusions  for  declanttor  of  trust,  and  that 
the  defenders  should  be  decerned  to  denude  themselves  of  the  propertv  in  favour 
of  the  pursuers. — The  defenders  reclaimed|^and  prayed  the  Court  to  hold  proof 
by  parole  incompetent.  It  was  pleaded,  in  support  of  the  judgment^The 
statute  1696,  c.  25,  had  in  several  cases  been  found  not  to  apply ;  as,  for  in- 
stance, where  a  party  interfered  in  another's  business,  and,  as  n^otiorum  gutor, 
had  taken  a  title  in  his  own  fiivour.  Here  the  title  was  taken  in  favour  of  a  third 
party,  with  whom  the  trustees  had  no  communing,  and  no  opportunity  of  getting 
a  back  bond.  If  Clunie  chose  to  interfere  and  take  a  title,  in  opposition  to 
the  trusters'  instruction  that  their  agent  should  take  the  title  in  his  own  name, 
there  was  no  reason  why  the  title  should  not  be  proved  to  be  in  trust  pratU 
de  jure ;  there  was,  besides,  what  was  to  be  held  to  be  Clunie's  writ,  in  the 
letter  of  Marshall  as  his  agent,  of  15th  May,  which  had  been  found,  upon 
competent  evidence,  to  have  been  written  with  Clunie*s  sanction,  mandate  being 
always  capable  of  proof  by  parole ;  there  were  many  equivalents  for  a  lawfully 
subscribed  bond  ;  and  here  especially  where  Marshall  was  entrusted  with  the 
management  of  the  whole  matter,  his  writ  must  be  held  to  bind  his  client. 
The  Court  altered  the  interlocutor  of  the  Lord  Ordinary  ;  found  that  the  statute 
1696,  c.  25,  applied  to  the  case,  and  that  the  averments  of  trust  could  only  be 
proved  in  the  manner  prescribed  by  the  Act,  that  the  trust  averred  had  not 
been  proved  by  any  competent  evidence,  and  assoilzied  the  defenders. 

AuthoriHei.—WatBon  v,  Forrester,  9th  December  1808,  Mor,.  p.  12765  ; 
Duggan  V.  Wight,  2d  March  1797,  Mor.,  p.  12761  ;  in  House  of  Lords,  iii. 
Paton's  Appeals  ;  i.  Bell's  Corns.,  p.  33  (6th  edition) ;  Mackay  v,  Ambrose,  4th 
June  1829,  iv.  Sh.  and  D. ;  Spreul  v.  Crawford,  10th  July  1641,  Mor.,  p.  16  201, 
Elchies  voce  Trust,  No.  1 ;  Seth  v.  Hain,  14th  July  1855,  xvii.  Dun.,  p.  1117 ; 
Campbell  v.  Ballantine,  21st  June  1830,  i.  Dun.,  p.  1061. 

Muitipl^poinding, — ^Marshall  (Real  Baiser)  v,  Ltall  and  Mabshall, 
Claimants,  and  Hendebson,  Claimant. — Feb.  19. 

Succession — Heritable  and  Moveable, 

This  was  a  multiplepoinding  raised  by  Marshall,  who,  at  the  date  of  the  death 
of  James  Clunie,  was  indebted  to  him  in  the  sum  of  L.d50.  Lyall  and  Marshall 
claimed  the  debt  as  heirs-at-law,  alleging  that  it  was  heritably  secured  by  the 
conveyance  of  the  Paisley  property  taken  in  Clunie^s  favour,  mentioned  in  the 
preceding  case.  It  was  also  claimed  as  part  of  the  executry  by  Henderson,  to 
whom  Clunie  bequeathed  his  whole  moveable  estate,  and  who  was  appointed 
sole  executor.  The  following  were  the  principal  facts  connected  with  the  loan. 
In  Blay  1852,  Marshall  received  the  loan  of  L.150,  in  order  to  make  up  the 
price  of  a  house  he  then  purchased  ;  he  merely  sent  an  acknowledgment  for 
the  loan,  making  no  mention  of  security  of  anv  kind.  In  the  beginning  of 
1853,  he  bought  the  Paisley  property,  and  took  the  disposition  in  favour  of 
Olunie  ;  and  on  5th  September  1854,  having  to  make  an  advance  for  a  client^ 
he  got  a  further  loan  of  L.200  from  Clunie.  In  the  end  of  September,  Marshall 
called  for  Clunie,  and  offered  him  a  cheque  for  L.200,  which  Clunie  declined  to 
take,  saying,  that  if  the  money  was  worth  4  per  cent,  to  Marshall,  he  might 
keep  it.  On  5th  October  Clunie  died.  In  his  place  of  business  a  holograph 
will  was  found,  which  was  the  only  settlement  he  left ;  it  was  in  a  drawer 
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among  some  other  private  papers,  and  rolled  up  looaely  inside  of  it,  was  a 
memorandum  or  jotting,  beaded  "  My  money  ;"  the  first  item  of  liis  proi>erty 
mentioned  was  the  debt  of  L.d50,  due  to  him  by  Marshall ;  there  were  no 
funds  mentioned  in  the  jotting  but  such  as  were  moveable.  In  this  multiple- 
poinding  Marshall  was  exammed  as  a  witness :  he  deponed  that  there  was 
never  any  mention  of  giving  Glunie  security  for  either  of  the  sums  lent ;  that 
they  were  old  friends ;  and  Glunie  had  frequently  assisted  him,  both  by  giving 
him  loans  and  granting  cautionary  obligations.  The  Lord  Ordinary  (Ben- 
holme)  preferred  Henderson  the  executor  to  the  whole  fund  in  medio.  The 
heirs-at-law  reclaimed.  It  was  argued  for  them — The  leading  question  was, 
whether  Clunie  held  the  property  as  in  trust  for  the  presbytery,  or  for  Marshall, 
his  debtor  ;  if  it  was  for  the  lattery  the  claim  of  his  heirs-at-law  was  undoubted  ; 
the  property  was  pledged  in  a  perfectly  effectual  way ;  though  there  was  no 
mention  of  heritable  security  at  the  date  of  the  loan,  afterwards  getting  an 
heritable  security  had  as  much  the  effect  of  making  the  debt  heritable  as  if 
such  security  had  been  baigained  for.  The  Court  Aefti,  that  in  respect  the  title 
taken  in  the  name  of  Clunie  was  not  intended  to  establish  a  security  in  his 
favour  for  loans  to  Marshall ;  that  in  conformity  with  the  understanding  of 
Clunie  and  Marshally  Clunie  was  only  a  nominal  holder  for  Marshall  in  carry- 
ing through  the  tnmsaction  for  the  Presbytery  of  Pfusley,  unconnected  with 
any  claims  of  debt,  or  otherwise,  competent  to  Clunie  against  Marshall ;  and 
that  the  title  standing  in  Clunie^s  name  at  his  death  could  not  affiect  the  suc- 
cession to  the  sums  of  L.200  and  L.150  due  by  Marshall  to  him,  which  were 
consequently  moveable,  and  formed  part  of  his  personal  estate, — therefore, 
adhered  to  the  Lord  Ordinary's  interlocutor,  and  found  the  heirs-at-law  liable 
in  expenses. 

Au$horUie$, — Waugh  v.  Moncrieff,  Mor.  p.  5453 ;  Waugh  «.  Jamieson,  I8th 
Feb.  1676,  Mor.,  p.  5526  ;  Mackenzie  v,  Anderson — in  House  of  Lords,  Lord 
Wynford's  Op.,  iv.  W.  and  S.,  p.  328  ;  Bell's  Prin.,  sec.  1490. 

Faulds  V,  Waddell's  Trustees  and  Milleb. — February  25. 
Sale — Auction — Fraud — WhUe  Bonnet — Renduary  Legatee, 

Under  the  trust-settlement  of  the  deceased  Mr  Waddell,  Mr  George  Miller 
was  sole  residuaiy  legatee.  Waddell's  trustees  exposed  the  lands  of  J^shi^U, 
part  ot  the  trust-property,  to  sale  by  public  auction,  on  24th  October  1855,  at 
the  upeet  price  of  L.2500.  At  this  sale  the  pursuer,  Mr  Faulds,  appeared,  and 
offered  that  sum.  Thereafter  Mr  Miller,  the  residuary  legatee,  offered  L.2510 ; 
and  a  competition  ensued  between  these  two  gentlemen,  there  being  no  other 
bidder,  till  the  property  was  knocked  down  to  Mr  Faulds  for  L.d050.  Faulds 
brought  this  action  to  have  all  the  offers  reduced,  with  the  exception  of  his 
offer  of  the  upset  price,  and  to  have  it  declared  that  he  was  entitled  to  the 
property  on  payment  of  that  sum  only.  He  did  not  aver  any  fraud  on  the 
part  of  Mr  Miller  in  bidding,  or  any  collusive  arrangement  between  him  and 
the  trustees ;  but  he  alleged  that  the  upset  price  would  leave  a  balance,  after 
payment  of  all  spedal  claims  upon  the  trust-estate,  in  favour  of  the  residuary 
legatee ;  and  he  pleaded  that  Mr  MOler's  position,  as  sole  reriduary  legatee, 
made  all  his  bids  illegal.  In  defence  it  was  maintained,  that  as  there  was  no 
averment  of  fraud  or  collusion  against  Miller,  and  as  he  was  not  a  trustee,  or 
in  any  way  a  seller  of  the  subjects,  he  was  as  much  entitled  to  bid  as  any  of 
the  public  ;  and  that,  if  the  pursuer  was  misled  by  Mr  Miller's  bodes  eibi  im- 
putitf  the  law  of  Scotluid  would  only  protect  the  public  against  white- 
bonnetism,  which  was  not  averred,  and  against  a  purchase  of  trust-property 
bv  a  trustee,  or  a  person  holding  a  fiduciary  character  with  regard  to  it ;  but 
the  right  of  challenge  on  the  latter  ground  was  only  competent  to  a  benefi- 
ciary ;  Mr  Miller  further  holding  no  fiduciary  position,  but  bein^  a  mere  credi- 
tor on  the  trust-funds.  At  all  events,  if  the  pursuer  was  entitled  to  reduce 
the  sale,  it  must  be  a  reduction  in  toto,  and  not  the  partial  reduction  sought. 

VOL.  in.^No.  xxvm.  april  1859.  e  b 
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The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  finding  that  the 
pursuer  had  averred  facts  and  circumstances  sufficient,  if  proved,  to  entitle  him 
to  decree.  It  was  held,  that  the  position  of  a  party  as  sole  residuary  legatee 
so  identified  him  with  the  pomtion  of  a  seller,  tnat  he  could  not  legallv  enter 
into  competition  with  the  puhlic ;  and  that,  although  no  fraud  or  collusion 
was  averred,  the  pursuer  was  entitled  to  the  property  (in  the  event  of  the  facts 
turning;  out  as  alleged  by  him)  at  the  upset  price,  his  bode  to  that  extent  being 
the  only  legal  bode  that  was  made  at  the  sale. 

Teiwant  and  Co.  v.  Bunten. — March  4. 
Ca/utioner — L€iUer  of  Ghtarantee — Extent  and  Effect  of  Obligation, 

Bunten  addressed  a  letter  to  Tennant  and  Co.  in  the  following  terms : — 
^'  Sth  December  1856. — I  hereby  guarantee  the  payment  of  any  purchases  Smith 
and  Co.  mav  make  from  vou,  not  exceeding  the  amount  of  L.200  sterling  in 
all,  within  four  months  of  this  date,  and  on  condition  that  they  are  unable  to 
pay  you  themselves.**  Between  the  date  of  that  letter  and  7th  April  follow- 
ing. Smith  and  Co.  received  from  Tennant'  and  Co.  goods  to  the  amount  of 
L.d77, 14s.  5d.,  the  price  of  which,  to  the  amount  of  £.174, 18s.  9d.,  was  paid 
by  Smith  and  Co.  Smith  and  Co.  having  become  bankrupt,  Tennant  and  Co. 
raised  this  action,  founding  on  the  letter  of  guarantee,  against  James  Bunten 
for  L.202, 16s.  8d.,  the  balance  unpaid.  It  was  pleaded  in  defence,  that  the 
guarantee  was  only  that  goods  sold  to  Smith  to  a  certain  amount  within  a 
limited  period  would  be  paid  for,  and  the  defender  was  not  liable  when  goods 
to  double  the  specified  amount  were  supplied  to  Smith  and  Co.,  for  nearly  half 
of  which  they  had  paid.  If  there  was  any  doubt  about  the  construction  of  the 
guarantee,  the  defenders  were  entitled  to  the  benefit  of  it ;  but  its  clear  reading 
was,  that  payment  of  only  L.200  worth  of  goods  was  guaranteed.  The 
Court  heldi  that  the  letter  was  a  continuing  guarantee  ;  and  that  under  it  the 
defender  was,  to  the  amount  of  the  guarantee,  bound  for  the  price  of  any  goods 
sold  to  Smith  and  Co.,  and  for  which  they  were  unable  to  pay.  Observed — 
The  first  part  of  the  obligation  was  a  clear  and  unconditional  guarantee  to  a 
certain  amount ;  and  if  the  granter  chose  to  add  any  special  or  unusual  restric- 
tion, he  ought  to  have  done  so  in  express  terms.  The  contention  of  the 
defenders,  that  the  guarantee  was  only  for  the  first  L.200  worth  of  goods  sold, 
was  as  nearly  as  possible  the  reverse  of  what  was  actually  guaranteed,  which 
was  payment  of  "  any  purchases  Messrs  Hugh  Smith  and  Co.  may  make  from 
you,  not  exceeding  the  amount  of  L.200  in  all." 

Authorities, — ]£ird  v.  Corbet,  21st  November  1835,  xiv.  Sh.  and  D.,  p.  41 ; 
Meikle  v.  Wells,  ii.  Campbell,  p.  413;  Nicolson  v.  Paget,  i.  Crompton  and 
Meeson,  p.  48 ;  Smith's  Mercantile  Law  (6th  edit.),  p.  476. 

Lindsay  v.  Smith. — March  9. 
Title  to  sue/or  Penalties — Paionbroken^  Act,  39  and  40  Geo.  IIL,  c.  99. 

Lindsay  presented  an  information  and  complaint  to  the  justices  of  the 
peace  against  Smith,  a  pawnbroker,  for  a  contravention  of  certain  provisions 
ef  the  Pawnbrokers'  Act.  Smith  app^red  before  the  justices,  and,  after  the 
complaint  was  read,  stated  the  preliminary  objection  : — That  the  complainer 
not  being  owner  of,  or  in  any  way  interested  in  the  articles,  concerning  the 
pledge  of  which  the  complaint  was  brought,  was  not  entitled  to  sue  for  the 
penalties  concluded  for,  in  respect  the  statute  (sec.  28)  authorised  the  church- 
wardens or  overseers  of  the  poor  of  the  parish  to  prosecute  for  offences  against 
the  Act ;  and  that  the  pursuer  was  neither  an  overseer  or  church-warden,  nor 
procurator-fiscal  of  Court.  The  justices  sustained  the  plea,  and  dismissed  the 
complaint.  Lindsay  brought  a  reduction.  The  Court,  adhering  to  the  judg- 
ment of  the  Lord  Ordinary  (Benholme),  repelled  the  reasons  of  reduction, 
and  assoilzied  the  defender.  Observed  by  the  Lord  Justice-Clerk, — Unless 
authority  is  expressly  given  by  the  Act  to  a  common  informer  to  prosecute,  no 
such  person  has  any  title.     In  order  to  sue,  a  party  must  either  be  in  the 
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position  of  a  common  infonner  authorised  bj  the  statute,  or  he  must  have  a 
common  law  title  to  protect  the  public  interest,  or  he  must  have  been  injured. 
by  the  act  complained  of. 

Lanbebs  v.  Landers. — March  9. 

Parent  and  Child-^Ohligatum  to  Aliment  a  Parent. 

In  an  action  for  aliment  by  a  mother,  seventy-six  years  of  age,  against  her 
son,  it  was  averred,  that  she  was  the  daughter  of  a  c<Misiderable  landed  pro- 
prietor, had  been  educated  and  brought  np  as  a  lady,  and  had  been  left  desti- 
tute on  her  husband's  death,  he  having  been  unfortmnate  in  business.  The 
defender  was  an  officer  of  high  rank  in  the  Indian  army,  hia  yearly  pay 
Amounting  to  L.1500,  besides  the  income  derived  from  a  laige  fortune.  The- 
pursuer's  only  means  of  support  was  a  pension  of  L.10  per  annum,  paid  to^ 
her  from  the  Exchequer,  and  an  allowance  of  L.60  a-year,  paid  to  ner  by 
another  son,  under  a  decree-arbitral  which  had  come  in  place  of  an  action  for 
aliment  against  him.  She  clamed  from  the  defender  a  further  allowance  of 
L.150.  It  was  stated,  that  by  her  marriage*con tract  the  pursuer's  husband 
had  only  become  bound  to  provide  her  an  annuity  of  L.dO  a-year  afler  his 
death,  in  consideration  of  wnich  she  had  renounced  her  legal  rights.  The 
Court  refused  to  sustain  the  pursuer's  claim.  Obser^ed-^There  was  no  room 
for  doubt  in  this  case.  Had  the  nursuer's  husband  been  prosperous,  all  the 
parsuer  would  have  been  entitled  to  at  his  death  would  have  been  L.50  per 
annnm.  It  was  impossible,  to  keep  out  of  view,  in  considering  her  present 
claim,  that  that  sum  was  considered  sufficient  for  her  maintenance  at  the  date 
of  her  marriage ;  and  having  now  a  larger  income,  the  defender  oonld  not 
legally  be  compelled  to  increase  it.  It  was  not  relevant  to  inquire  into  the- 
reasons  the  defender  might  have  for  standing  on  strict  law  in  this  case  ;  but 
though  a  son  who  had  acquired  his  fortune  through  his  own  industry  was 
liable,  as  well  as  one  who  had  obtained  his  means  by  succession,  to  contribute 
to  the  support  of  an  aged  parent,  and  the  claim  in  both  cases  rested  on  the 
same  principle  of  filial  piety,  the  obligation  in  the  former  was  much  weaker 
than  in  the  latter  case,  and  in  the  former  case  the  son  was  much  more  entitled 
to  exercise  his  judgment  and  discretion. 

Sinclair,  Petitioner. — March  18. 

Public  Records — Extracted  Process, 

This  was  a  petition  for  authority  to  transmit  to  England  an  extracted  pro- 
cess in  the  custody  of  the  Lord  Clerk  Register,  in  order  that  it  might  be  pro- 
duced in  evidence  in  a  cause  depending  before  the  Court  of  Divorce  and 
Matrimonial  Causes  in  London.  It  was  urged  in  support  of  the  application, 
that  that  Court  never  having  decided  that  an  extract  of  legal  proceeoings  was 
good  evidence,  it  might  be  necessary  to  have  the  process  pranced*  The  Court 
refused  the  application. 

Ltall  v.  The  Commissioners  of  Sutplt  for  Lanarkshire. — March  19. 

Process — Review — Advocation — Competetuy — Sherif  Court  Acty  16aiu^l7  Viet., 

e.  80,  sec.  24. 

This  action  was  raised  against  the  Commissioners  of  Supply  of  the  county  of 
Lanark,  and  Lord  Belhaven,  their  convener,  and  John  Marr,  writer  in  Lanark, 
their  clerk,  as  representing  them,  to  enforce  payment  of  the  remuneration  to 
which  the  pursuer  was  entitled  as  inspector  of  weights  and  measures  for  the 
Lower  Ward  of  Lanarkshire,  and  for  which  the  Commissioners  of  Supply  are, 
undet  the  statute  5  and  6  William  IV.,  c.  63,  bound  to  assess  the  county.  The 
defenders  pleaded,  as  preliminary  pleas — 1st,  That  the  action  was  incompetent 
in  the  Sheriff  Court ;  2d,  That  the  individual  members  did  not  represent  the 
Commissioners  of  Supply ;  and,  8d,  That  the  Commissioners  were  not  duly 
called.  These  pleas  were  repelled  in  the  Sheriff  Court  by  interlocutors,  dated 
8th  December  1854>  14th  February  and  6th  March  1865.  On  8th  July  1856,  an 
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interlocttior  was  pronomioed  by  the  Sheriff  advene  to  the  pursuer.  In  conse- 
quence, a  note  of  advocation  was  presented  by  him,  to  which  the  interlocutor 
of  8th  July  1856  was  alone  prefixed.  The  Lord  Ordinary  reported  the  case  to 
the  Inner  House,  and  allowed  parties  to  lodee  additional  nleas.  The  respon- 
dents re-stated  tne  2d  and  3d  pleas,  which  had  been  repellea  by  the  Sheriff,  and 
did  not  present  any  counter  note  of  advocation ;  but  at  the  discussion  they 
insbted  in  these  pless,  and,  as  enabling  them  to  do  so,  founded  on  the  frotUo 
in  the  24th  section  of  the  Sheriff  Court  Act,  enacting,  ^  that  when  any  interlo- 
cutor shall  be  brooght  under  reyiew  of  the  Court  of  Session,  it  shall  be  compe- 
tent also  to  review  all  the  previous  interlocutors  pronounced  in  the  cause/' 
The  advocator  maintained  that  as  the  respondents  had  presented  no  counter 
note  of  advocation,  they  were  not  entided  to  insist  on  the  pleas  repelled  in  the 
Sheriff  Court.  After  hearing  parties  the. Court  ordered  the  question  of  the  com- 
petency of  reviewing  the  interlocutors  previous  to  the  one  specially  advocated 
to  be  stated  in  minutes,  to  be  laid  before  the  whole  Court.  It  was  AsU,  in  con- 
formity with  the  opinions  of  the  whole  judges,  that  the  law  as  settled  in  the 
case  of  Mutrie  «.  Haldane*s  Trustees,  28d  May  1844  (vi.  Dun.,  p.  1045),  was 
not  altered  by  the  last  clause  of  the  24th  section  of  the  Sheriff  Court  Act ;  that 
that  enactment  only  enabled  a  party  who  brought  under  review  an  interlocu- 
tor sisting  process,  decerning  act  interna  for  a  sum  of  money,  or  disposing  of 
the  whole  merits  of  the  cause,  also  to  obtain  a  review  of  any  previous  interlo- 
cutors by  a  corresponding  extension  to  that  effect  of  the  prayer  of  his  advoca- 
tion ;  and  dso  rendered  it  competent  for  the  respondent  to  obtain  review  of 
any  interlocutors  sgainst  which  he  complained ;  but  it  did  not  confer  u^on  the 
respondent  the  furUier  privilege  of  obtaming  such  review  without  bringing  the 
appropriate  application  at  his  own  instance. 


Bill  op  Exchakqe — IndonaiUm  past  due — Equities, — The  drawer  of  a  bill 
agreed  with  the  acceptor,  that  he  (the  drawer)  should  hold  certain  goods 
with  power  to  sell  ana  pay  the  bill  if  it  was  not  retired  at  maturity.  The 
bill  was  not  paid  when  due,  and  the  drawer  sold  the  goods.  He  then  indorsed 
the  bill  when  it  was  over  due  to  pluntiff,  who  sued  the  acceptor ;  who  an- 
swered that  the  contents  of  the  bill  had  been  partially  paid  out  of  the  goods 
sold.     On  the  question,  whether  such  equities  attached  to  a  bill  in  the  hands 

of  an  innocent  indorsee  for  value,  the  £x.  C.  held  they  did.    Williams,  J 

"  The  plaintiff  took  the  bill  qualified  by  ^e  equities  with  which  it  was  en- 
cumbeied  when  he  so  received  it ;  and  if  the  goods  were  sold  by  drawer,  as  in 
fact  it  was,  the  bill  was  discharged /Trotanto." — (Holmes  v.  Kidd.  7  W.  R.  108.) 

NoU, — A  contrary  rule  formerly  prevailed  in  Scotland — ^the  indorsement  of 
a  bill  after  maturity  did  not  render  the  holder  liable  to  exceptions  pleadable 
against  the  indorser,  unless  there  were  marks  of  dishonour  on  the  bill.  (See 
Wilkie  V.  Wilson,  16  F.  C,  861 ;  Mr,  Govan,  4  S.,  498.)  But  this  is  now 
altered  by  the  Mercantile  Law  Amendment  Act,  which  adopted  the  English 
rule  (sec.  16). 

CoimsEL  AND  Agent. — The  Court  will  not  compel  a  solicitor,  whose  bUl  has 
been  taxed  and  ordered  to  be  paid,  to  pay  fees  to  counsel  included  in  such 
bill.— (Per  Kindersley,  V.  C,  in  re  May,  7  W.  R.  126.) 

Carbiers — lUegal  Claim — Detention — Damages, — Plaintiff  was  a  showman. 
His  exhibition,  consisting  of  anatomical  modeb  in  wax  and  a  picture  of  the 
Sepoy  rebellion,  were  conveyed  from  Birmingham  to  Sheffield  over  two  lines  of 
railway.  Carriage  was  prepaid;  but,  nevertheless,  was  demanded  on  the 
ariivaf  of  the  goods  at  Sheffield — ^amounting  to  L.lj  ds.  6d.    This  the  con- 
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flignee  refused  to  give,  and  the  goods  weie  placed  in  the  waxdiouse  of  the  eom- 
panj  at  Sheffieldyand  there  remained  nntil  the  latter  part  of  July,  when 
notice  was  given  to  the  plaintiff  that  the  company  abandoned  their  demand, 
and  that  he  might  have  the  goods  without  any  payment.  On  the  16th  of  March 
the  attorney  for  the  plaintiff  gave  the  defendants  notice  that  the  goods  were  re- 
quired for  the  purpose  of  exlubition,  and  that  their  detention  was  occasioning 
great  loss.  Alter  the  bringing  of  the  action,  the  goods  were  delivered  to  the 
plaintiff  under  a  judge's  oj^er.  The  jury  considered  the  profits  would  have 
been  L.4  a  week.  His  Lordship  told  the  jury  that  the  question  for  them  to 
consider  was,  whether  enough  (L.15)  had  been  paid  into  court,  telling  them 
that  they  ought  not  to  allow  for  any  loss  after  the  offer  to  return  the  goods 
without  payment  had  been  made.  The  jury  gave  a  verdict  for  the  defendants, 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  such 
sum  as  the  Court  should  tnink  fit ;  and  a  rule  for  that  purpose  having  been 
obtained,  PoUock,  0.  B. — In  the  course  of  the  discussion  much  was  said 
about  the  principle  upon  which  such  a  case  should  be  disposed  of.  ^  I  think  it 
is  impossible  to  say  that  a  person  who  could  avoid  an  injury  of  which  he  com- 
plains is  at  all  times  entitled  to  act  in  an  obstinate,  wilful,  and  perverse  man- 
ner, and  say,  "  I  care  nothing  about  the  loss  that  is occamoned  by  this;  I  shall 
have  a  claim  against  the  other  i^arty,  and  I  will  let  it  go  on.'*  On  the  other 
hand,  the  persons  who  do  the  mjunr  are,  no  doubt,  responsible  for  all  the 
actual  and  legitimate  consequences  of  the  injury  or  violation  of  the  right,  or  of 
acting  on  a  right  that  does  not  belong  to  them,  which  resolves  itself  into  the 
same  result ;  they  are  responsible  for  the  damage,  but  not  for  all  the  damage, 
where  part  of  it  might  have  been  avoided ;  and  we  think  that  the  jury  are  en- 
titled to  look  at  the  conduct  of  the  parties,  and  to  see  where  the  real  blame 
lies^  and  to  whom  in  reality  the  mischief  is  to  be  attributed.  There  can  be  no 
doubt,  a  person  tp  not  bound,  if  he  is  called  upon  to  pay  a  sum  of  money  for 
goods  when  the  claimant  is  not  entitled  to  make  the  <maige,  to  pay  the  money 
on  all  occasions,  and  then  trv  the  question  by  daimine  to  have  the  money 
back  again.  Thai  cannot  be  laid  down.  But  we  think  Siat-,  in  a  case  like  the 
present,  the  sum  of  money  paid  into  court  sufficiently  covers  all  the  damage 
which  in  our  opinion  a  jury  probably  would  have  given,  or  ought  to  have 
given,  under  the  circumstances ;  and  therefore  the  riQe  w^l  be  discharged. — 
(Davis  V.  London  and  N.  W.  Railway,  7  W.  B.  105.) 

Auction — Agreemeni  not  to  Bid. — At  a  sale  under  the  direction  of  the  Court 
the  reserved  bidding  was  L.600,  and  the  land  sold  for  L.650.  Two  persons 
had  a^eed  not  to  bid  against  each  other,  but  that  one  diould  bid  up  to  L.1500, 
and  divide  the  purchase  if  the  lot  were  knocked  down  to  him.  The  M.  B., 
rejecting  a  contrary  dictum  of  Lord  St  Leonard's  in  his  Vendors  and  Purchasers, 
held  the  agreement  was  perfectly  valid.— <Be  Carews  Estate  Act,  7  W.  R. 
81.) 

Railwat  Oomfant — NegUgenee — Dcmwum  Fatak, — The  judgment  of  the 
Court  was  delivered  by  Bramwell,  B. — In  this  ease  the  material  fi&cts  are,  that 
the  defendants' railway  passed  in  a  cutting  by  the  side  of  the  plaintiff's  wood  ; 
that  on  the  side  of  the  cutting  was  a  tall  Sty  grass,  of  veiy  combustible  charac- 
ter, extending  to  the  plaintiff's  wood ;  that  the  defendants  used  a  locomotive, 
and  did,  in  consequence  of  the  use  of  it,  bum  down  the  plaintiff's  wood ;  but 
whether  by  first  setting  fire  to  the  grass  on  their  own  land,  or  by  throwing 
lighted  matter  on  to  the  plaintiff's  land,  was  not  determined  by  the  jury,  though 
there  is  great  probability  that  the  former  was  the  way  in  which  the  mischief 
was  done.  It  was  sworn  on  the  part  of  the  defendants,  and,  for  the  present 
purpose,  it  must  be  taken  to  be  true,  that  everything  which  was  practicable 
had  been  done  to  the  locomotive  to  mske  it  safe ;  that  a  cap  had  been  put  to 
its  chimney ;  that  its  ashpan  had  been  secured ;  that  it  travelled  at  the  slowest 
pace  consistent  with  practical  utility  ;  and  that,  if  its  fiumel  or  ashpan  was 
more  guarded,  or  if  its  pace  was  slower,  it  could  not  be  advantageouslpr  used. 
It  was  left  to  the  jury  to  say  if  the  defendants  were  guilty  of  neghgence ; 
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the  learned  judge  observing,  amon^t  other  things,  that,  if  thej  had  kept  their 
banks  shorn,  or  had  had  a  strip  of  incombustible  matter  between  this  land  and 
the  plaintiffs,  as,  for  instance,  a  line  of  gravel  or  stone,  the  mischief  in  all  pro- 
bability would  not  have  happened ;  and  it  may  be  taken  that  the  case  was  put 
to  the  jury  in  the  strongest  way  in  favour  of  the  plaintiff;  still  the  question 
was  left  to  them,  and,  unless  the  verdict  ought  to  have  been  directed  for  the 
defendants,  there  is  no  misdirection.  The  first  question,  then,  is,  was  there 
evidence  for  the  jury  ?  And  as  they  may  have  found  on  either  count,  was 
there  evidence  in  support  of  each  ?  Next,  was  the  evidence  such  as  to  warrant 
the  strong  opinion  of  the  learned  judge  ?  We  are  upon  both  these  questions 
in  favour  of  the  plaintiff.  Here,  undoubtedly,  there  was  the  use  of  an  instru- 
ment likely  to  produce  damage,  and  producing  it,  which,  according  to  the 
general  rule,  would  make  the  defendants  liable.  But  two  answers  were  sug- 
gested on  their  behalf.  The  first  was,  that  if  the  fire  originated  on  their  own 
land,  they  were  protected  by  14  Geo.  III.,  c.  78,  sec.  84.  But  we  are  of  opinion 
that  that  statute  does  not  apply  where  the  fire  originates  in  the  use  of  a  danger- 
ous instrument,  knowingly  used  by  the  owners  of  the  land  on  which  the  fire 
breaks  out.  It  is  impossible  to  suppose  the  engine-driver  liable  to  eighteen 
months'  imprisonment  undersec.  84,and  equally  impossible  to  suppose  that  there 
is  no  remedy  against  either  master  or  servants  for  what  has  been  done  wrong- 
fully by  one  or  both.  We  are  of  opinion,  therefore,  that  this  answer  fails. 
The  next  answer  was,  that  the  6th  section  of  the  Railway  Clauses  Act  (8  Vict., 
c.  20)  afforded  a  defence  to  this  action.  Whether  it  would  if  there  were  no 
evidence  of  negligence  other  than  the  use  of  a  dangerous  instrument,  it  is  not 
necessary  to  say  ;  for  here  there  was  abundance  of  such  evidence  if  the  fire 
broke  out  on  the  defendants'  land  for  the  reasons  before  given ;  and,  indeed, 
there  was  so,  if  it  broke  out  on  the  plaintiff's.  But  anyhow,  it  cannot  be  con- 
tended that  the  statute  gave  the  railway  company  a  right  to  throw  lighted 
coals  on  the  adjoining  lands,  for  that  would  be  a  trespass.  It  remains 
to  notice  another  point  made  by  the  defendants.  It  was  said  that  the 
plaintiff's  land  was  covered  with  very  combustible  vegetation,  and  that  he 
contributed  to  his  own  loss,  and  Mr  Lloyd  very  ably  and  ingeniously  likened 
the  case  to  that  of  an  overloaded  barge  swamped  by  a  steamer.  We  are  of 
opinion  that  this  objection  fiiils.     The  plaintiff  used  his  land  in  a  natural  and 

E roper  way  for  the  purpose  for  which  it  was  fit ;  the  defendants  come  to  it,  he 
eing  passive,  and  do  it  a  mischief.  In  the  case  of  the  overloaded  barge,  the 
owner  uses  it  in  an  unnatural  and  improper  way,  and  goes  in  search  of  the 
danger,  having  no  right  to  impede  another's  natural  and  proper  use  of  a  public 
highway.  We  think,  therefore,  the  direction  was  right,  the  verdict  satisfac- 
tory, and  that  the  rule  must  be  discharged. — (Vaughan  v.  the  Taff  Vale  Bail- 
way  Company,  7  W.  R.  120.) 

Sale — Pwrchaseof  Partnership — Uncertainty, — ^In  the  letters  forming  an 
negotiation  between  two  persons  for  buying  out  a  partner,  the' expression  used 
was  "goodwill,  etc.,  L.55,000  to  L.60,000."  The  M.  R.  held  there  was  no 
obscurity  in  these  words.  The  "  etc.,"  he  said,  *'  I  liold  to  mean  such  other 
things  as  belong  to  the  goodwill,  as  the  use  of  trade  marks,  and  a  covenant  not 
to  carry  on  a  similar  business  in  Great  Britain  within  some  reasonable  time. 
These  would  be  included  in  '  goodwill,  etc./  and  so  far  there  would  be  no 
great  difficulty.  Further,  I  could,  perhaps,  get  over  the  uncertainty  as  to  the 
value  of  the  goodwill,  viz.,  from'L.55,000]to  L.60,000,  **  but  the  other  difficulties 
in  the  case  were  insurmountable,  and  refused  specific  performance." — (Cooper 
r.  Hood,  7  W.  R.  83.) 

Joint-Stook  Comfant — Liability  of  Promoters. — If  half-a-dozen  persons  en- 
tered into  a  specific  adventure  for  the  sale  of  tea  or  silk,  or  in  a  ship,  they  were 
pro  hofi  wee  partners ;  and  it  might  have  been  thought  that  such  rule  would 
have  been  apptied  to  an  undertaking  with  a  view  to  establish  a  joint-stock 
company,  but  the  law  had  determined  otherwise— whether  rightly  or  wrongly 
it  was  not  for  his  Honour  to  say.    Persons  combining  as  promoters  of  a  joint- 
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slock  company,  either  by  charter,  under  an  Act  of  Parliament,  or  taking  ad- 
Tantage  of  an  existing  statute,  were  not  partners  ;  and  whereas  in  a  partnership 
all  the  partners  would  be  liable  to  Uie  expenses  of  carrying  on  the  joint  business 
or  object,  although  each  of  them  had  not  personally  concurred  in  incurring 
them,  that  was  not  the  case  with  promoters  of  a  company  (which  was  not 
actually  a  company  until  it  was  formed,  when  a  new  state  of  things  arose) ; 
bat  where,  as  in  this  case,  it  failed  to  be  formed,  each  promoter  was  only  liable 
for  that  portion  of  the  expenses  which  he  himself,  either  actually  or  impliedly, 
by  law  must  be  held  to  have  sanctioned.  That  rule  was  acted  on  every  day, 
under  orders  to  wind  up  inchoate  associations,  which  was  very  much  what  this 
waa ;  and  they  were  only  contributories  as  to  those  expenses  which  they  con- 
curred in  causmg  to  be  incurred.  The  bill  proceeded  on  the  footing  of  a  partner- 
ship, which  was  not  applicable  to  such  a  state  of  things.  They  were  not  part- 
ners ;  and  although  the  Joint  Stock  Companies  Winding-up  Acts  had  established 
the  principle  that  a  winding-up  order  might  be  had  to  embrace  all  persons, 
they  were  liable  piecemeal,  and  each  only  liable  for  his  personal  portion  of  the 
expenses. — (Per  Kindersley,  V.  C,  in  Hamilton  v.  Smith,  7  W.  B.  173.) 

SuooESSiON  Ddtt. — ^This  was  a  claim  by  the  Crown  against  the  trustees  of  a 
settlement  for  succession  duty  under  the  following  circumstances :— The  settle- 
ment, which  was  made  in  1817,  recited  the  death  of  J.  P.  intestate,  and  the 
administration  of  his  estate ;  and  that  in  order  to  obviate  any  doubts  or  differ- 
ences which  might  arise  touching  the  rights,  shares,  or  interests  of  A.  S.,  or  of 
her  husband  in  her  right,  to  or  in  the  personal  estate  of  the  said  J.  P.,  W.  P., 
a  younger  brother  of  the  said  J.  P.,  had  proposed  and  agreed  to  settle  a  sum  of 
stock  for  the  benefit  of  A.  S.,  her  iiusband  and  children,  as  therein  mentioned, 
upon  having  a  general  release  of  all  claims  and  demands  by  the  said  A.  S.  and 
her  husband.  The  settlement  then  recited  the  transfer  of  the  stock  to  the  trus- 
tees, and  declared  the  trusts  for  the  benefit  of  A.  S.  and  her  husband,  and  the  chil- 
dren of  the  marriage,  subject  to  their  appointment.  It  appeared  that  A.  S.  had 
claimed,  but  she  was  not  proved  to  be,  nor  did  it  in  any  way  appear  from  the 
settlement  that  she  was,  the  niece  of  the  intestate  J.  P.  A.  S.  and  her  husband 
appointed  part  of  the  fiind  (which,  however,  remained  in  the  hands  of  the  trus- 
tees) in  favour  of  E.  S.,  one  of  their  sons,  subject  to  their  life-estates,  before 
the  Succession  Duties  Act.  They  both  died  after  the  Act  came  into  operation, 
the  survivor  of  them  in  1864.  The  trustees  paid  L.l  per  cent.  duty.  The 
Crown  claimed  first  L.IO  per  cent,  duty  on  the  estate  of  £.  S.,  alleging  W.  P. 
to  be  the  predecessor,  and  that  he  was  a  stranger  in  blood;  and  secondly,  L.6 
per  cent,  duty,  alleging  that  there  were  two  joint  predecessors,  W.  P.  and  A.  S., 
of  whom  W.  P.  was  a  stranger  in  blood.  The  Court  of  Exchequer  held  that  it 
was  the  duty  of  the  Crown  to  establish  their  right  to  the  higher  claim,  and, 
inasmuch  as  it  was  not  satisfactorily  shown  that  W.  P.  was  either  joint  or  sole 
predecessor,  that  the  claim  of  the  Crown  must  fail. — (Attomey-Gkneral  v. 
Baker,  d2  L.  T.  Rep.  280.) 

Poor-rate — RcOeability  of  Docks — No  Profit  derived. — In  the  case  of  Reg. 
V,  The  Tyne  Improvement  Commissioners  (32  L.  T.  Rep.  276),  the  ques- 
tion was,  whether  or  not  the  docks  under  the  management  of  the  Tyne 
Improvement  Commissioners  were  rateable  to  the  relief  of  the  poor.  The 
land  upon  which  the  docks  were  formed  was  originally  assessed  to  the  poor- 
rate;  but  the  local  Act  (the  Tjne  Improvement  Act,  1852)  directed  the 
rates  and  dues  collected  for  the  use  of  the  docks  to  be  expended  in  pay- 
ment of  the  expenses  of,  or  in  any  way  incident  to,  the  working,  manage- 
ment, and  maintenance  of  the  works,  etc.,  and  in  paying  the  interest  upon 
money  borrowed ;  and  if  after  a  certain  time  there  w*as  any  surplus,  such  sur- 
plus was  to  be  applied  in  reduction  of  such  rates  and  dues.  Hence  it  was  con- 
tended that  the  docks  were  not  rateable,  because  they  were  established  for  public 
purposes,  and  not  for  the  benefit  of  individuals,  and  because  the  statute  itself 
pointed  out  how  the  rates  were  to  be  applied,  which,  as  it  was  argued,  excluded 
the  idea  of  their  being  in  any  way  applicable  to  the  poor-rate.    The  Court, 
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however,  felt  that  this  case  was  goyemed  by  that  of  Ref,  v.  The  Birkenhead 
Docks,  2  Ell.  and  Bla.  1 48,  where  a  similar  question  was  decided,  and  they  accord- 
ingly held  that  the  docks  were  assessable  to  the  poor-rate.  In  giving  judg- 
ment. Lord  Campbell,  C.  J.,  says : — *^  It  would  be  an  extreme  hardship  upon 
the  parish  if  this  property  were  not  rateable.  It  was  formerly  rated,  and  the 
injustice  would  be  very  great  if  it  were  now  exempt.  Bat  in  sll  such  cases  we 
must  be  guided  bv  the  law  as  it  has  been  decided.  Now,  in  Reg.  v.  The  Bir- 
kenhead Docks,  the  public  purposes  were  the  same  as  in  this  case ;  but  in  that 
case,  as  in  this,  it  is  only  a  particular  section  of  the  public  that  is  benefited,  and 
therefore  I  do  not  consider  this  to  be  a  public  purpose,  as  it  is  in  the  ease  of  a 
post-office,  or  an  establishment  where  the  duties  under  GDvemment  are  per- 
formed. I  think  this  case  is  governed  by  the  Birkenhead  Docks  case,  and  that 
the  distinction  endeavoured  to  be  established  is  wholly  unimportant" 

Assessed  Taxes—*'  Taxed  Cart''—TwmpQ»  Tolls.^ln  the  case  of  Purday 
(app.)  «.  Smith  (resp.),  32  L.  T.  Rep.  276,  we  have  a  decision  as  to  the  signifr- 
cation  of  the  words  *'  taxed  carts*'  in  a  Turnpike  Act.  It  was  argued  that  the 
words  had  a  special  meaning  different  from  that  of  carts  assessed  to  the  assessed 
taxes  under  the  16  and  17  vict.,  c.  90,  schedule  D.  The  Court,  however,  held 
that  any  cart  assessed  under  this  statute  comes  under  the  description  of  a  taxed 
cart. 

Insurance — JF%r^ — Camien, — Carriers  insured  the  goods  stored  in  ware- 
houses at  Camden  Town, — part  their  own  property,  and  part  declared  as  goods 
in  trust  with  them  as  carriers,  pursuant  to  a  condition  in  the  policy  to  that 
efiPect.  The  warehouses,  and  the  goods  therein,  were  destroyed  by  fire.  The 
Insurance  Company  refused  to  pay  for  any  goods  of  which  they  were  not  the 
owners,  in  respect  they  could  suffer  no  loss  from  the  destruction  of  the  goods  in 
their  possession  as  carriers.  The  Court  of  Q.  B.  found  them  liable  for  the 
whole  goods  insured ;  observing,  that  the  carriers  would  hold  the  money  in  trust 
for  the  owners,  and  if  the  Company  wanted  to  limit  their  liability  they  ought 
to  have  said  so. — (L.  and  N.  W.  Railway  «.  Glynn,  7  W.  R.  238.) 

LrBEL  AQAiNST  A  Joint-Stock  Compant. — It  has  been  decided  in  the  Metro- 
politan Saloon  Omnibus  Company  v.  Hawkins,  32  L.  T.  Rep.  283,  that  a  joint- 
stock  company  may  maintain  an  action  for  libel,  even  against  one  of  its  own 
shareholders.  "  If  it  were  otherwise,"  said  Watson,  B.,  ^  a  man  need  only  go 
and  buy  a  share  in  a  bank  or  other  company,  and  he  would  be  able  to  destroy 
its  business. 

Railways  as  Cabriebs. — ^A  nulway  company  published  tables  of  rates  and 
tolls,  dividing  goods  into  various  clssses,  and  establishing  rates  for  each,  and 
appended  a  notice  that  all  packed  parcels  would  be  charged  60  per  cent,  beyond 
those  rates.  If  a  common  carrier  sent  a  package,  his  servant  was  always  asked 
if  it  was  a  packed  parcel,  and  if  so,  the  extra  rate  was  charp^ed.  Persons  in 
trade  were  in  the  nabit  of  sending  packed  parcels,  but  no  mquiry  was  ever 
made  of  them,  nor  was  an  extra  rate  ever  demanded.  This  was  held  to  be  an 
undue  preference,  and  the  extra  charge  of  50  per  cent,  was  also  held  to  be  un- 
reasonable.—^Qarton  V.  The  Bristol  and  Exeter  Railway  Company,  32  L.  T. 
Rep.  284.) 

roLiCT  OF  AssxTRANCE. — The  Court  of  Appeal  has  reversed  the  judgment  of 
the  Q.  B.  in  Sheridan  9r  The  Phoenix  Life  Assurance  Company,  32  L.  T.  Rep. 
210,  which  had  determined  that  a  policy,  the  annual  premium  on  which  was 
made  payable  quarterly,  was  in  fact  a  quarterly  assurance ;  and  that  where  such 
quarterly  premium  had  not  been  duly  paid,  and  the  life  died  after  the  expiration 
of  the  penod  for  paving  the  quarter's  instalment,  though  before  the  expiration 
of  the  year,  the  policy  was  voided.  The  Ex.  Ch.  has  decided  that  such  a  policy 
is  an  annual  assurance,  but  with  time  given  to  pay  the  premium  by  four  instal- 
ments instead  of  in  one  sum,  and  that  the  payment  of  tnis  quarterly  portion  in 
advance  is  not  a  condition  precedent.  This  should  induce  all  ofiices  adopting 
the  half-yearly  or  quarterly  system  of  payment  immediately  to  revise  the  form 
of  their  policies,  so  as  to  meet  the  objection  thus  raised. 
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SCOTTISH  BANKRUPTCY  LEGISLATION. 
JURISDICTION  OF  THE  INFERIOR  COURTS  IN  BANKUUPTCT. 

We  have  always  entertained  a  strong  opinion,  that  the  jurisdiction 
conferred  by  the  recent  bankruptcy  measures  upon  the  Sheriff 
Courts,  was,  in  various  fundamental  and  important  respects,  not 
only  opposed  to  true  legal  principle,  but  practical  expediency.  The 
Act  01  1839  has,  in  this  respect,  been  very  largely  extended  by  the 
recent  Act  of  1856.  The  former  contained  tne  germ  of  what  we 
consider  the  objectionable  element  in  question ;  tne  latter  manifests 
its  fuller  development. 

Mercantile  sequestration  is  a  process  which  involves  operations 
and  effects  entirely  beyond  the  powers  of  the  common  law.  It  in* 
volves,  for  instance,  the  adjudication  and  equalization  of  rights 
brought  forward,  under  certam  conditions,  without  being  constituted 
by  ordinary  legal  process,  the  exclusion  of  claims  not  Drought  for- 
ward under  those  conditions,  and,  above  all,  it  involves  the  control 
and  disposal  of  the  estates  of  the  debtor,  and  his  compulsory  dis- 
charge, according  to  the  voice  of  certain  defined  majorities  of  the 
creditors,  in  opposition  to  the  voices  of  minorities  or  individuals 
opposing  or  resisting.  All  these  are  objects  which  cannot  be  ac- 
complished at  common  law,  and,  therefore,  required  the  authority 
of  legislative  enactment.  Before  any  enactment  of  the  kind, — and 
the  earliest  is  of  remote  date, — the  insolvency  of  any  party  engaged 
in  trade  led  to  a  competition  of  diligence,  in  which  tne  parties  nrst 
in  the  field  carried  away  everything,  and  those  who  came  after  were 
left  pcuiive  to  the  proverbial  fate  ofthe  hindmost.  VigilanMus  nan 
dormientibus  jura  suiveniunt  was  the  principle  which  it  was  thought 
not  unjust  to  apply  to  the  less  rapacious  or  more  forbearing  of  the 
creditors. 

Bankruptcy  legislation,  in  the  sister  country,  has  been  of  much 
longer  standing  £an  in  our  own.  Devised  with  the  usual  felicity 
of  English  legal  institutions,  and,  as  we  suppose,  underfounded  by 
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the  fictions  Und  tortuosities  which  characterised  their  jnrispmdence, 
the  system  in  force,  previous  to  the  present  century,  was  pronounced 
by  Lord  Mansfield  and  Lord  Eldon,  in  laconic  but  emphatic  terms, 
to  have  done  more  harm  than  good.  We  do  not  know  that  our 
neighbours  over  the  border  are  very  much  more  fortunate  in  their 
present  system,  which,  in  so  &r  as  we  can  gather,  appears  to  be 
shunned  rather  than  used,  both  by  creditors  and  b}r  deDtors,  when 
it  is  possible  to  avoid  doing  so.  The  placing  of  an  insolvent  estate 
under  a  fiat  of  bankruptcy  seems  to  oe  regarded  as  little  less  in- 
jurious to  the  creditors  than  its  total  destruction,  and,  we  under- 
stand, is  never  resorted  to  when  what  is  called  a  winding  up  under 
inspection  can  be  carried  into  effect. 

We  venture  to  say,  on  the  other  hand,  that  the  Scottish  system 
of  bankruptcy  legislation^  which  was  inaugurated  in  1772,  has  now 
attained,  with  the  exception  which  we  propose  to  notice,  the  utmost 
possible  degree  of  perfection.  There  is  provision  for  calling  the 
whole  parties  interested,  into  the  field  with  rapidity  and  convenience ; 
for  realising  the  estate  and  converting  it  into  money  under  the 
charge  of  a  trustee  or  assignee,  and  commissioners  elected  by  the 
creditors  themselves ;  for  ranking  or  marshalling  the  whole  claims 
against  it;  and  for  its  distribution  within  the  shortest  possible 
period.  Regularity  and  accuracy  are  secured  by  the  SBpervision  of 
the  Court,  and  by  periodical  returns  made  to  an  ofScial  accountant 
appointed  for  the  purpose.  The  trustees  allowances  are  fixed  by  the 
creditors  themselyes ;  the  legal  formalities  and  expenses  are  reduced 
to  a  minimum,  and  the  result  is,  that  according  to  the  last  published 
report  of  the  ofiicer  alluded  to,  the  costs  of  the  whole  proceedings 
ot  every  kind,  legal  as  well  as  administrative,  and  including  those 
of  realisation  and  distribution,  attendant  on  the  bankruptcies  or 
seouestrations  which  had  taken  place  within  the  period  of  the  report, 
dia  not  exceed  an  average  of  7^  per  cent,  on  the  funds  realised. 
Hence,  instead  of  avoiding  the  re^ar  legal  process  as  in  England, 
it  is  in  Scotland  resorted  to  both  27  debtors  and  creditors  in  every 
case  in  which  it  is  applicable.  The  Scottish  process  combines  in 
itself  the  utmost  fireedom  of  discretion  and  action  which  can  be 
allowed  to  creditors  operating  through  defined  majorities,  with  the 
certainty,  regularity,  and  efficiency  afforded  by  judicial  sanction, 
authorising  or  rati^mg  the  yarious  steps  of  proceaure,  as  they  take 
place. 

But  the  legal  process  which  at  once  ties  up  a  man's  whole  estate, 
heritable  and  moveable,  real  and  personal,  whereyer  situated,  both 
from  his  own  administration  and  from  the  diligence  of  his  creditors, 
is  a  very  strong  and  violent  one.  In  the  first  statute  by  which  this 
process  was  introduced,  the  seauestration  authorised  to  be  awarded 
was  made  applicable  to  all  deotors.  It  was  thereafter,  by  the  Act 
of  1783,  limited  to  merchants  and  manufacturers.  By  the  Act  of 
1814  it  was  generally  extended  to  all  persons  who  made  their  living 
by  buying  and  sellmg.    Landed  proprietors,  tenants  of  land  in 
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their  capacity  of  tenants,  professional  persons,  and  all  persons  not 
in  trade,  were  exempted  m>m  its  operation. 

The  power  of  awarding  the  sequestration  was,  in  the  first  instance, 
conferred  on,  and  restricted  to  the  Supreme  Court  exclusively. 

The  class  of  persons  made  liable  to  sequestration  was  extended 
still  further  by  the  statute  of  1839.  Under  this  statute  too^  the 
future  steps  in  the  process  of  sequestration,  after  the  sequestration 
itself  was  awarded  by  the  Supreme  Court,  was  directea  to  be  re- 
mitted to  the  Sheriff  of  the  county  in  which  the  bankrupt  resided 
or  carried  on  his  business ;  but  the  process  itself  was,  notwithstand- 
ing, still  held  to  depend  in,  and  belong  to  the  Court  of  Session,  to 
which  it  was  finally  returnable  in  the  trustee  proceeding  to  obtain 
his  discharge. 

Under  tne  existing  Act  of  1856  all  debtors  whomsoever,  subject 
to  the  jurisdiction  of  the  Supreme  Court  of  Scotland,  are  made  sub- 
ject to  sequestration.  And  the  jurisdiction  in  awarding  and  con- 
ducting the  process  of  sequestration  is  conferred  upon  the  infe- 
rior provincial  or  Sheriff-Courts  cumulatively  with  the  Supreme 
Court. 

It  is  upon  the  innovation  just  mentioned  that  we  propose  to  make 
a  few  aniinadvertions. 

The  principle  of  actor  sequitur  forum  rei  is  a  principle  of  law  of 
such  fimdamental  and  recognised  wisdom  and  expediency,  that  it 
should  never  be  lightly  violated.  If  we  know  one  principle  more 
than  another  peculiar  to  the  administration  of  justice  in  every  civi- 
lised country,  it  is  this.  There  may  be  exceptions  to  it,  founded  on 
peculiar  and  exceptional  circumstances,  but  as  a  rule  it  is  paramount 
and  universal. 

The  forum  of  a  debtor,  respondent,  or  defender,  regarded  rela- 
tive to  the  application  of  this  principle,  may  practicafly  be  consi- 
dered a  double  one.  Wherever  the  ground  of  action  or  cause  is  one 
over  which  the  supreme  court  of  the  country  has  either  exclusive  or 
cumulative  jurisdiction,  the  supreme  court  is  the  forum  in  which  the 
creditor,  if  he  shall  so  choose,  is  entitled  to  sue  and  to  which  the 
debtor,  respondent,  or  defender,  is  liable  to  be  convened.  When,  on 
the  otiier  hand,  the  ground  of  action  is  one  with  regard  to  which 
the  jurisdiction  is  limited,  either  primarily  or  finally,  to  the  inferior 
court,  the  creditor  or  claimant  is  bound  to  follow  the  debtor  or  de- 
fender to  the  forum  of  the  inferior  court  within  the  territory  of  which 
he  may  be  domiciled.  But  the  matters,  the  jurisdiction  of  which  is 
restricted  to  the  inferior  courts,  are  those  of  very  small  amount,  or 
of  very  little  importance.  In  all  other  cases  which  may  orimnate  in 
these  courts  remedy  is  afforded,  where  want  of  professional  skill  or 
of  judicial  ability  is  felt  or  apprehended  by  eitner  of  the  parties, 
by  enabling  such  party  to  advocate  or  appeid  the  cause  to  the  higher 
tribunals. 

Then,  again,  with  respect  to  heritable  estate,  it  has  been  held  an 
equally  important  principle  that  jurisdiction  regarding  it  should 
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belong  to  the  courts,  whether  supreme  or  inferior,  within  whose  ter» 
ritory  it  is  situated. 

We  consider  that  both  the  principles  which  we  have  mentioned 
have  been  contravened  by  the  provisions  of  the  new  statute.  In  the 
complex  and  extended  manner  in  which  mercantile  and  other  busi- 
ness is  now  carried  on  there  are  few  or  no  individuals  engaged  in 
trade  whose  affairs  are  limited  to  the  localities  or  districts  m  which 
they  reside,  or  have  their  principal  place  of  business.  In  many 
cases  their  transactions  are  not  only  not  limited  to  Scotland,  or  to 
Great  Britain,  but  extend  to  different  parts  of  the  whole  commercial 
world.  Li  such  cases,  any  questions  arising  betwixt  any  such 
trader  and  their  correspondents  or  customers,  out  of  their  own  im- 
mediate locaUty,  and  in  which  such  trader  might  be  the  party  sued, 
would,  it  cannot  be  doubted,  if  the  principles  of  the  common  law 
remain  available,  be  brought  before  the  supreme  court  as  the  best 
available  forum  for  the  purpose,  and  it  would  be  a  manifest  and  un- 
precedented  hardship  to  force  the  creditor  to  follow  his  debtor  to  any 
other  forum,  in  perhaps  a  very  distant  or  remote  locality.  The 
forum  of  the  debtor,  in  such  a  case,  is  the  supreme  court  of  the 
country, — ^it  is  the  forum  to  which  his  creditor,  whether  abroad  or 
elsewhere,  is  bound  to  follow  him,  but  to  which,  on  the  other  hand, 
he  has  always  been  entitled  to  convene  him.  When  the  creditor  is 
deprived  of  this  right,  and  when  his  interests  appropriate  to  the 
jurisdiction  of  the  supreme  court,  are  put  under  the  authority  of  an 
inferior  judge,  to  whom  he  has  no  practical  access,  who  is  perhaps 
neither  attended  by  a  bar,  nor  surrounded  by  a  community,  skilful 
enough  or  large  enough  to  enable  him  to  get  his  interests  properly 
taken  charge  of  or  represented,  it  amounts  to  the  infliction  of  a  griev- 
ous injury  to  the  creaitor  to  expose  him  to  the  consequences  of  being 
put  in  such  a  situation.  The  case  we  have  supposed  is  by  no  means 
an  uncommon  one.  We  have  known  instances  of  considerable 
manufacturers,  fiurmers,  and  producers,  who  have  come  under  the 
operation  of  the  statutes  both  of  1839  and  1856,  in  localities  so 
thinly  populated  as  to  afford  little  or  no  available  professional  assist- 
ance, even  for  the  necessary  and  formal  justice  ot  the  proceedings, 
much  less  for  the  representation  of  diverse  or  conflicting  interests, 
and  where  it  was  also  impossible  to  obtain  mandatories  or  proxies 
for  creditors  who  could  not  be  present,  or  even  the  usual  comple- 
ment of  commissioners  which  the  statute  directs  to  be  appointed  to 
act  along  with  the  trustee.  We  have  heard,  indeed,  of  cases  in 
which  a  single  law-agent,  acting  in  the  double  capacity  of  law-agent 
and  mandatory,  has  himself  constituted  a  meeting  of  creditors, 
elected  himself  chairman,  passed  the  resolutions,  and  signed  the 
minutes !  Now,  by  this  operation  of  the  statute,  the  control  of  the 
debtor  and  his  estate,  withdrawn,  as  we  have  shown,  from  the 
supreme  court,  is  placed  under  circumstances  in  which  his  creditor 
may  have  no  voice  except  at  an  expense  and  inconvenience  entirely 
incommensurate  with  his  interests,  and  without  affording  him  the 
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remedy,  as  in  other  cases  of  importance,  of  advocating  or  appealing 
firom  the  inferior  jurisdiction,  should  be  find  it  necessary  to  do  so. 
We  submit  that  this  is  not  as  it  ought  to  be.  We  say  so,  in  the 
meantime,  with  reference  to  the  ordinary  vse  and  administration 
of  the  statute.  We  shall  advert,  before  we  close  this  notice,  to 
its  abuse. 

We  have  alluded  to  what  we  consider  another  objectionable  fea- 
ture of  the  statute, — ^namely,  the  innovated  jurisdiction  with  refer- 
ence to  heritable  estate.     We  have  also  stated  tbe  general  principle 
of  the  common  law  with  regard  to  the  jurisdiction  by  which  the 
rights  of  heritable  estate  are  regulated.    The  provisions  of  the  pre- 
sent statute  are  in  most  complete  and  anomalous  opposition  to  these 
principles.  They  authorise  heritable  and  real  estate,  situated  within 
the  territory  of  one  inferior  judge,  to  be  put  under  the  nexus  of 
sequestration,  and  transferred  from  party  to  party,  by  an  inferior 
judge  of  a  totally  different  territory,  who,  according  to  all  known  or 
approved  legal  principle,  would,  except  for  the  operation  of  the 
statute,  have  no  connection  with  or  jurisdiction  over  it.     Thus, 
under  the  present  Act  as  it  stands,  landed  estate  in  Berwick  or 
Roxburgh,  or  anywhere  else,  may  be  sequestrated  and  transferred 
fi:om  the  bankrupt  to  the  trustee,  and  from  one  trustee  to  another, 
by  warrant  of  a  Sheriff,  it  may  be  in  Orkney  or  in  the  Hebrides,  or 
any  other  Sheriff  in  no  way  connected  with  the  territory  in  which 
such  estate  may  be  situated,  and  in  virtue  of  proceedings  wholly 
conducted  before  the  court  of  such  Sheriff.    Nay,  not  only  this,  but 
any  Sheriff  in  any  part  of  Scotland  where  the  debtor  happens  to 
reside  or  carry  on  his  business,  may,  in  like  manner,  sequestrate  his 
whole  real  and  personal  estates  in  every  part  of  the  world,  and  all 
this  may  be  done  in  virtue  of  proceedings  wholly  conducted  before 
the  court  of  such  Sheriff,  and  wnich  may  be  regular  or  irregular,  valid 
or  invalid,  as  it  may  happen,  according  to  tne  efficiency  or  ineffi- 
ciency of  the  practice  mamtained  in  such  coiu*t,  or  the  want  of  skill 
of  some  unknown  provincial  practitioner.    The  force  of  statute  may 
do  anything ;  but  we  think  it  would  have  been  well  to  have  paused 
before  inverting  fixed  legal  principles  to  produce  the  strange  and 
heterogeneous  results  to  which  the  new  statute  may  ultimately  lead. 
In  the  matter  of  expediency,  also,  we  think  some  of  the  changes 
equally  unfortunate.     We  undertake,  as  a  matter  of  course,  in  exa- 
mining a  progress  of  titles,  the  duty  of  looking  into  the  records  of 
the  county  in  which  the  lands  are  situated  and  those  of  the  Greneral 
Register  at  Edinburgh,  and  we  can  see  and  judge  for  ourselves  of 
theur  competency  and  accuracy ;  but  we  are  not  gratified,  if  an  act 
of  confirmation,  issuing  from  any  distant  Sheriff-court,  should  form 
part  of  such  progress,  to  find  it  necessary  also  to  examine  the  records 
of  such  court  to  ascertain  that  the  process  under  which  it  had  issued 
might  not  be  liable,  on  any  grounds,  to  reduction  or  recal.     We 
may  find,  too,  on  sending  to  another  county,  a  warrant  or  warrants 
issuing  from  some  of  the  less  distinguished  sheriffdoms,  extracted  on 
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the  dingy  attenuated  pott  of  the  smaller  clerkslups,  that  it  might  be 
difficult  to  obtain  for  it  the  authority  conceded  to  the  more  imposing 
Court  of  Session  extract,  bearing  the  official  seal  of  the  Court, — and 
in  the  dispatch  of  business  this  is  sometimes  no  light  matter.  We 
know  an  instance  of  a  Scotch  professional  man,  assisted  by  an  English 
solicitor,  having  been  detained  for  a  whole  day  in  one  of  the  largest 
commercial  cities  in  England,  owing  to  hesitation  on  the  part  of  the 
town-clerk  to  be  satisfied  of  the  authority  of  the  personage  whom 
both  of  the  English  parties  persisted  in  speaking  of  as  ^^  tne  Lord 
Ordinary  of  Scotland,"  in  whose  name  the  warrant  bore  to  be 
issued,  before  the  purpose  for  which  it  was  granted  could  be 
accomplished. 

We  come  now  to  the  abuses  of  the  statute ;  and,  of  course,  we 
have  in  our  view  the  advantage  taken  of  it  by  the  resort  to  Scot- 
land of  insolvents  from  the  sister  kingdom,  as  brought  to  light  in 
the  famous  case  of  Joel  v.  Gill.  This  has  become  a  scandalous  and 
crying  evil,  and  has  shown  the  weak  points  of  the  statute  more  in 
one  year  than  would  be  done  under  Scotch  practice  in  twenty. 
Lord  Kinloch  has  decided  that  the  statute  does  not  cover  such  a 
case  as  that  of  Gill.  We  cannot  doubt  his  Lordship's  desire  and 
that  of  the  Court,  and  it  is  our  own,  that  parties  should  not  be 
allowed  to  take  advantage  of  the  statute  to  tne  prejudice  of  their 
creditors,  in  a  manner  which  was  never  intended ;  but,  neverthe- 
less, with  all  deference,  we  are  unable  to  concur  ^with  the  reasoning 
on  which  his  Lordship  has  proceeded  in  coming  to  the  conclusion 
at  which  he  has  arrived.  We  cannot  see  that,  if  a  part^  resides  in 
Scotland  for  the  period  which  has  long  been  recognised  as  that 
which  makes  him  subject  to  the  jurisdiction  of  the  courts  of  Scot- 
land, that  the  jurisdiction  which  should  be  so  founded  is  neutralised 
or  rendered  ineffective,  because  the  party  avows  that  he  made  such 
residence  expressly  for  the  purpose  of  founding  such  jurisdiction. 
Neither  do  we  think  such  jurisdiction  is  affected,  although  it  may 
be  implied,  from  the  purport  of  his  avowal,  that  on  the  purposes  of 
such  jurisdiction  being  accomplished  he  should  cease  to  reside  in 
Scotland  as  long  as  he  continues  de  facto  to  remain  there.  True, 
if  he  were  actually  to  leave  Scotland  animo  non  revertandi^  leaving 
neither  family,  subjects,  nor  effects  in  it,  it  might  be  a  question 
whether  the  jurisdiction  would  not  at  once  fall,  and,  at  all  events, 
there  would  be  nothing  against  which  to  make  it  effectual ;  but  as 
long  as  he  remains  in  the  country  that  question  does  not  arise,  and 
a  mere  mental  resolution,  supposing  it  to  amount  to  that,  to  be 
carried  into  effect  d^futuro^  cannot  now  effect  his  position.  Neither 
can  he,  at  bis  option,  leave  Scotland  at  all,  if  his  creditors  desire  that 
he  should  remain  in  it,  as  they  can  imprison  him  on  completed  dili- 
gence, or  arrest  him  as  in  med.  fugcPj  if  he  should  manifest  his  in- 
tention to  leave  it.  Neither  do  we  see,  however  reluctant  the 
Inner  House  may  be  to  overturn  his  Lordship's  judgment,  that  it 
will  be  in  their  power  to  support  it.     We  cannot  see  tliat  the  views 


1859.]  JUS  BELICT^  AND  LEGITIM — YfiSTING.  231 

thrown  out  bj  their  Lordships,  before  the  rising  of  the  Court  (we 
speak  from  the  report  in  the  Scotsman)^  are  calculated  to  afford 
tnem  the  ground  which  they  seek.  They  seem  to  refer  to  the  date 
of  insolvency  as  the  date  with  reference  to  which  the  jurisdiction 
should  be  decided.  But  we  cannot  see  that  it  would  be  expedient 
or  practicable  to  make  a  question  of  this  kind  depend  on  such  a 
criterion  as  the  balancing  of  a  man^s  books,  which  would  involve 
an  inquiry,  in  most  cases  difficult  and  in  many  impossible.  If  by 
the  date  of  insolvency  is  meant  the  date  of  notour  bankruptcy, — or 
whatever  may  be  its  equivalent  in  the  law  of  England, — the  applica- 
tion of  the  saggestion  would  be  more  practicable ;  but  it  is  one  for 
which  we  are  unable  to  find  any  room  within  the  terms  of  the  statute. 
In  other  respects  the  views  tmrown  out  by  their  Lordships  suggest 
considerations  of  the  utmost  importance.  Some  of  them  are  touted 
upon  above,  and  it  will  be  seen  that,  besides  the  heterogeneous  con- 
msion  introduced  by  the  statute  into  the  principles  and  practice  of 
our  municipal  law,  it  mav  practically  send  some  of  the  most  difficult 
and  recondite  questions  ol^  international  law  to  be  dealt  with  in  some  of 
the  most  remote  and  inaccessible  parts  of  the  kingdom,  chosen  pur- 
posely, because  they  are  remote  and  inaccessible,  while  it  confers 
powers  on  the  courts  of  those  districts  highly  inexpedient  at  home, 
and  which  may  be  refused  recognition  aoroad.  But  be  thus  as  it 
may,  we  do  not  see  how  the  courts  can  refuse  to  give  effect,  so  far 
as  nes  with  them,  to  the  terms  of  the  statute  as  they  stand.  In  so 
far  as  these  terms  are  inexpedient  and  at  variance  with  principle,  the 
remedy  is  to  be  sought,  we  apprehend,  from  the  legislature,  and  not 
finom  the  bench. 

Our  remedial  suggestions  may  be  put  in  a  few  words.  Let  the 
awarding  of  sequestrations,  as  an  act  of  supreme  and  universal 
jurisdiction,  be  restored  to  tlie  Supreme  Court  exclusively  ;  let  the 
remit  to  the  Sheriff  be  a  matter  within  the  discretion  of  the  Court, 
according  to  the  situation  of  the  debtor's  principal  place  of  business 
or  of  his  estate,  or  according  to  the  residence  oi  the  majority  of  the 
creditors ;  and  let  the  remit  be  liable  to  recal  on  cause  shown  ac- 
cording to  the  discretion  of  the  Court.  The  true  principles  of  juris- 
diction may  thus  be  restored  and  adhered  to ;  and  as  to  the  evil  of  re- 
fngeeism,  creditors  from  all  parts  majr  be  so  easily  represented  in 
this  metropolis,  that  there  will  be  no  inducement  to  resort  to  it  for 
any  clandestine  or  improper  purpose. 


JUS  RELICTS  AND  LEGITIM— VESTING. 

If  jits  relietce  and  legitim  are  regarded  as  rights  of  succession  the 
principles  which  must  regulate  their  vesting  are  those  which  apply 
in  all  cases  of  moveable  succession.  But,  as  they  are  in  some 
respects  anomalous  in  their  nature,  it  may  be  satisfactory  to  estab- 
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Ikh  the  principles  of  vesting  independently  of  that  doctrine.  Taken 
in  this  way  the  subject  is  not  free  from  difficulty.  Those  who  hold 
that  these  rights  are  not  of  the  same  nature,  may  apply  different  rules 
of  vesting  to  each,  while  those  who  are  agreed  that  the  same  prin^ 
ciples  of  vesting  apply  to  both  rights,  may  be  divided  as  to  the  time 
wnen  the  vesting  takes  place.  Some  may  contend  that  both  rights 
vest  on  the  commencement  of  the  relation  from  which  they  arise — 
holding  that  jus  reUctce  vests  at  marriage,  and  Ugitim  at  birth. 
Others  may  hold  that  they  do  not  vest  until  the  death  of  the  hus- 
band or  father,  respectively.  While  others  may  deny  that  either 
right  vests  until  claimed.  Dicta  and  decisions  may  be  found  in 
support  of  each  of  these  views. 

I.  Jus  Relictse  and  Legitim  vest  at  the  Death  of  tfiS  Husband  and 

Father^  respectively, 

A  wife  and  child,  during  the  husband  and  father^s  life,  have 
nothing  more  than  a  mere  hope  of  obtaining  jus  relictce  and  legitim 
— a  hope  which  may  be  disappointed  in  more  ways  than  one.  They 
have,  during  the  husband  ana  father^s  life,  no  vested  right.  This  doc- 
trine is  at  variance  with  what  were  the  opinions  of  some  of  the 
greatest  lawyers  at  a  comparatively  recent  date,  but  those  opinions 
were  based  upon  the  notion  now  held  to  be  erroneous,  that  jus  relictce 
and  legitim  were  rights  of  division  arising  from  the  joint  ownership 
which  wife  and  children  were  supposed  to  have  in  the  goods  in  com- 
munion. In  the  case  of  Andrews  v.  Sawers,  2d  March  1836,  14 
Shaw  596,  Lord  Corehouse  said,  that^'u^  relictcBy  ^^  though  it  cannot 
be  rendered  available  during  the  husband's  lifetime,  does,  notwith- 
standing, vest  from  the  date  of  the  marriage,  €is  it  arises  from  the 
communion  of  goods  then  createdJ*  There  is  no  other  principle  in 
which  it  can  be  maintained  that  jus  relictce  and  legitim  vest  during 
the  husband  and  father's  life. 

The  view  which  goes  to  the  other  extreme,  and  defers  vesting  till 
the  rights  are  claimed,  has  some  apparent  sanction  from  the  decision 
of  the  Second  Division  of  the  Court  in  Stewart's  Trustees  v,  Stewart, 
20th  Dec.  1851,  14  D.  298.  In  this  case  certain  children  claimed 
the  shares  of  legitim  which  fell  to  others  who,  having  survived  their 
father,  had  died  in  pupillarity.  At  a  former  stage  of  the  case,  it 
had  been  decided  that  certain  provisions  in  favour  of  these  deceased 
children,  contained  in  their  father^s  settlement,  had  not  vested  in 
them,  and  the  claimants  now  pleaded,  that  although  the  deceased 
children  had  no  right  under  the  settlement,  they  had  a  right  to  legir 
tim  at  common  law,  for  that  legitim  vested  ipso  jure  unless  re- 
nounced, and  that  the  claimants  were  entitled  to  be  put  in  posses- 
sion of  that  which  had  so  vested  in  those  whom  they  represented. 
The  Lord  Justice-Clerk  (Hope)  said — "  These  children  died  in 
pupillarity,  and  did  not  claim  their  legitim.  Was  this  a  case  where 
it  would  have  been  so  clearly  for  their  advantage  to  claim  it  that  a 
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ftiardian  would  have  renounced  the  settlement?  I  apprehend  not. 
hen  can  legitim  be  claimed  as  in  right  of  those  parties  who  have 
not  claimed  it  for  themselves  ?  It  is  true  that  legitim  vests  ipso  jurej 
but  it  must  be  claimed."  "  These  children  died  before  they  could 
make  a  choice  between  the  provisions  of  their  father^s  settlement  and 
their  claim  of  legitimj  and  nobody  could  finally  exercise  the  right  of 
choice  for  them  whUe  they  were  alive.  Up  to  the  date  of  their 
death,  therefore,  the  legitim  was  not  theirs  more  than  the  provisions 
of  the  deed ;  and  I  know  of  no  authority  for  holding  that  an  option 
of  this  sort  can  be  exercised  in  right  of  an  individual,  after  his  death, 
who  could  not  himself  have  exercised  it.  The  present  claimants 
come  here  only  as  in  right  of  the  deceased  children,  and  they  ask  us 
to  look  on  the  leaitim  as  the  only  right  in  these  children.  jBut  we 
cannot  do  that,  for  we  see  anoth^  right  in  them,  viz.,  under  the 
settlement ;  and  this  was  a  more  valuable  right,  as  appears  from  the 
fact,  that  all  the  surviving  children  have  claimed  their  provisions 
under  the  deed  in  preference  to  their  legitim.  It  is  true  the  shares 
provided  by  the  deed  did  not  vest  until  the  children  attained  to  a 
certain  age,  but  the  ri^t  of  succession  vested  immediately  on  the 
death  of  the  testator.  Now,  since  their  right  under  the  settlement 
opened  to  the  children  as  much  as  the  right  of  legitim^  is  another 
party  now  to  decide  which  of  the  two  they  would  have  taken  up  ? 
VVe  have  never  allowed  a  riding  interest  such  as  this  to  overrule  the 
original  right."     The  other  judges  concurred. 

The  whole  weight  of  this  decision,  however,  as  an  authority  in 
favour  of  the  doctrine  that  legitim  does  not  vest  until  claimed,  is 
taken  away  by  the  decision  of  the  First  Division  in  the  case 
M'Murray  v.  M^urra/s  Trustees,  17th  July  1852,  14  D.  1048. 
The  circumstances  of  that  case  were  as  follows : — A  father  died, 
survived  by  six  minor  children,  leaving  a  settlement  by  which  he 

five  to  each  child  a  voluntary  provision  in  satisfaction  of  legitim. 
ive  of  the  children  died  under  majority  without  having  done  any- 
thing to  discharge  the  legitim  or  select  the  voluntary  provision.  The 
surviving  child  having  attained  majority  demanded  legitim  for  her- 
self and  for  her  brothers  and  sisters  whom  she  represented. 

The  Lord  Ordinary  (Rutherford),  in  a  note  issued  by  him,  in  re- 
porting the  case  to  the  First  Division,  said  that  he  had  reported  the 
ease  because  it  was  contended  that  it  must  be  ruled  by  the  decision 
of  Stewart  and  Others  v.  Stewart,  above  referred  to,  added — "  That 
case  certainly  has  great  bearing  upon  the  present  case,  though  in 
some  respects  difierent ;  but  the  Lord  Ordinary  is  unwilling  to  adopt 
or  extend  its  application,  at  least  according  to  the  view  which  was 
pressed  to  him  in  argument,  since  he  cannot  well  reconcile  it  to  other 
important  cases,  particularly  that  of  Fisher  v.  Dixon,  16th  June 
1840,  and  the  principles  of  law  there  riven  effect  to. 

"  Upon  several  points  the  Lord  Ordinary  can  entertain  no  doubt. 
In  the  first  place,  he  holds  it  to  be  clear  law,  that  legitim  vests  in 
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a  child  by  mere  survivance  of  the  fether,  and  that  no  claim,  or  any 
proceeding  by  the  child,  is  necessary  to  complete  the  vesting.  The 
Lord  Ordinary  means  that  the  Tight  vests.  This  will  not  mterfere 
with  the  rights  or  duties  of  an  executor  in  his  administration  for  the 
purpose  of  reaUsing  the  executry,  and  paying  the  debts  of  the  de- 
ceased,  which  are  preferable  to  any  claim  of  succession,  either  at 
law  or  under  will.  The  legitim  attaches  to  a  definite  portion  of  the 
fiee  succession  only,  not  to  any  particular  property,  and  in  this 
respect  it  may  differ  from  an  heirs  claim  for  heirship  moveables. 
But  the  right  vests,  and  as  vesting,  would  pass  to  the  executors  of  a 
child  who  died  after  surviving  his  father."  The  Lord  President 
said — "  The  second  objection  is  one  of  great  importance.  It  relates 
to  that  part  of  the  pursuer^s  claim  which  she  makes  as  executrix  to 
to  her  brothers  and  sisters,  and  amounts  to  this,  that  the  provisions 
left  to  them  were  in  ftdl  of  their  claim  of  legitim — ^that  they  died 
without  claiming  legitim — ^and  that  in  these  circumstances  the  legi- 
tim  did  not  vest  in  them,  and  accordingly  did  not  transmit.  This 
plea  is  rested  on  the  decision  in  the  case  of  Stewart ;  and  to  under- 
stand that  case,  we  must  look  to  the  points  which  had  been  settled 
in  our  law  previous  to  that  decision.  Now,  I  think,  that  legitim  does 
vest  to  the  effect  of  transmitting.  The  decision  in  Fisher  v,  Dixon 
is  conclusive  of  that.  I  think  the  principle  I  have  stated  is  essential 
as  the  basis  of  that  decision."  Lord  Cunninghame  concurred.  Lord 
Ivory  said — '*  On  the  second  point  I  adopt  the  Lord  Ordinarjr's 
view  that  legitim  vests  ipso  jure  without  any  necessity  for  the  claim 
being  made,  and  transmits."  The  decision  was  in  accordance  with 
these  opinions,  and  it  may  be  held  to  have  settled  the  doctrine,  that 
legitim  vests  at  the  father^s  death.  Reference  may  also  be  made  to 
the  subsequent  case  of  Lowson  (Young's  Trustees)  v.  Doig  or  Young, 
15th  July  1854,  16  D.  1098,  where  the  case  of  Stewart's  trustees 
was  again  repudiated.  There  has  been  no  such  express  decision  as 
regards  jus  relictcBy  but  the  opinion  of  Lord  Moncreiff  may  be  quoted 
as  to  the  identity  of  the  principles  applicable  to  both  rights,  in  the 
case  of  Fisher  v,  Dixon,  2  D.  1134,  referred  to  in  the  opinions  we 
have  quoted,  as  settling  the  principles  as  to  the  vesting  of  legitim, 
his  Lordship  (Lord  President  Hope  and  Lord  Gockbum  concurring) 
said — " No  analogy  can  be  more  director  conclusive  upon  this  sub- 
ject than  what  is  derived  from  the  situation  of  the  only  other 
claimant  on  the  succession  of  the  defunct.  The  widow  has  her  jus 
relictce/^  etc.  "  If  there  be  any  soundness  in  the  principles  con- 
tended for  by  the  disponee  here"  (viz.,  that  a  disponee  is  entitled  to 
the  legitim  which  a  child  renounces  after  his  fether's  death),  ^^  the 
effect  of  the  widow's  withdrawing  in  consequence  of  a  separate  pro- 
vision laid  upon  the  heir,  ought  to  be  that  the  division  ought  still  to 
to  be  tripartite,  and  that  he  ought  to  get  the  jus  relict(Br  And  again 
(p.  1162),  in  referring  to  the  case  of  Andrews  t?.  Sawer  above  quoted. 
Lord  Moncreiff  said — "  As  to  the  case  of  Andrews  it  was  the  very 
case  now  before  us,  except  that  it  related  to  jus  relicUx  instead  of 
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legitim;  and  Lord  C(»«house's  jadgment  was  not  rested  on  any 
specialty.''  *  '*  Are  we  to  reject  that  as  a  judgment  of  the  Court 
which  was  a  judgment  resting  on  the  opinion  of  one  of  the  greatest 
lawyers  of  our  time^  and  confirmed  by  Lord  Gillies  and  the  rest  of  the 
Court."  The  majority  of  the  Court,  in  this  case  of  Fisher,  were  against 
adopting  the  principles  of  Andrew's  case ;  but  they  seem  to  have 
agreed  with  Lord  Moncreiff  in  holding  it  a  direct  authority  on  the 
pcnnt  before  them,  which  was  one  regaraing  legidm.  Lord  FuUerton, 
who  was  one  of  the  judges  in  the  majority,  in  referring  to  the  case 
of  Andrews,  said,  ^^  Though  a  distinction  may  be  taken  oetween  the 
ju9  relictce  and  legitim^  it  is  impossible  to  disguise  that  that  judg- 
ment does  substantially  recognise  a  principle  at  variance  with  that 
which  I  have  presumed  to  suggest.     But  with  the  profoundest  re- 

F^ect  for  the  opinions  of  those  by  whom  that  decision  was  pronounced, 
may  be  permitted  to  observe,  that  I  consider  it  but  a  single  decision, 
and  that,directly  opposed  to  the  judgments  in  the  cases  of  Henderson 
V.  Henderson,  and  Itobertson  v.  M^Yean."  These  two  cases  both 
referred  to  legitim.  When  this  case  of  Fisher  t;.  Dixon  came  before 
the  House  of  Lords  (2  BelFs  Ap.,  p.  79)  Lord  Brougham  said, — ^^  If 
we  were  called  upon  to  decide  upon  the  very  point  which  occurred 
in  Sawers'  case,  which  was  not  legitim,  but/w  relictw,  it  would  be 
another  question.  At  the  same  time,  I  have  no  hesitation  in  saying, 
that  I  feel  very  great  difficulty  in  going  along  with  Sawers'  case 
even  as  to  the  question  otjiM  relictce.  As  iar  as  the  two  cases  are 
cognate,  as  far  as  the  same  principle  applies  to  both  (which  it  ap- 
pears to  me  very  difficult  to  refuse  assent  to ;  and  to  say  you  can 
draw  a  line  as  to  the  one  which  shall  exclude  the  other,  as  far  as  it 
goes),  I  adhere  to  Henderson's  case,  considering  that  to  be  the  law 
of  Scotland ;  and,  if  that  case  be  in  conflict  with  the  other,  perhaps, 
strictly  speaking,  it  is  not — ^in  terms  clearly  it  is  not — ^the  one  being 
jus  reUetof,  and  other  being  legitim;^  but  if  the  two  cases  were  in 
conflict,  I  certainly  would,  with  my  noble  and  learned  friend,  abide 
by  Henderson's  case."  There  the  matter  rests,  so  far  as  authority 
goes.  Lord  Moncreifl^s  views  as  to  the  identity  of  principles  ap- 
plicable to  jus  reUctcB  Ugitimy  are  confirmed. 

n. — Legitim  vests  at  the  Fathei^s  death,  not  in  Children  as  a  body, 
hut  in  each  Child  to  the  extent  of  his  Share. 

The  nature  of  each  child's  right  at  his  fiither^s  death  is  thus  stated 
by  Lord  Fullerton,  in  the  case  of  Fisher  v.  Dixon,  above  referred 
to  (2  D.,  p.  1138).     ^^  Although  the  legitim  may  be  said  in  one 

^  Lord  Corehouse,  in  his  judgment  as  Ordinary  in  this  case  of  Andrews,  seems 
to  bave  decided  the  very  point  as  regards  Ugitimy  for  he  fomid  that  the  defender, 
a  daughter,  who  was  also  general  dispones^  was  not  entitled  to  any  part  of  the 
Ugitim^  which  he  held  her  to  have  renounced  sinee  her  fatket'^  death  by  taking 
under  the  settlement.    The  Inner  House  reseryed  the  point. 

*  This  is  correct  as  to  judgment  by  the  Court.  The  Lord  Ordinary  seems  to 
have  decided  both  points.    See  former  note. 
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sense,  and  in  relation  to  the  gen^^l  moveable  succession,  to  be  a 
gross  fund,  it  ceases,  from  the  father^s  death,  to  hold  the  character  of 
unity  in  relation  to  the  children.  From  that  moment  each  child 
has  not  an  indefinite  claim  in  common  with  his  brothers  and  sisters, 
on  the  gross  fund  of  legitim^  but  a  vested  interest  in  his  particular 
and  appropriate  share — a  share  either  liquidated  or  admitting  of 
liquidation — which  he  can  assign,  transact,  and  deal  with  at  his 
pleasure,  and  which,  in  so  far  as  not  dealt  with  by  him,  will  go  to  his 
executors.  This  consideration  is  quite  decisive  of  the  material  effect 
produced  on  the  legal  character  of  the  fund  by  the  father^s  death. 
For,  if  that  event  were  not  held  to  resolve  its  previously  existing 
unity,  into  separate  shares,  ex^ble  as  debts  by  each  particular  child, 
the  only  conceivable  alternative  would  be,  that  it  remained  ^num 
quid  until  the  actual  division  among,  or  at  least  the  actual  claim  by, 
the  whole  children  ;  a  theory  directly  at  variance  with  the  admitted 
consequence,  that  firom  the  moment  of  the  father^s  death,  each  share, 
whether  actually  set  apart  or  not,  or  claimed  or  not,  becomes  like 
any  other  completely  vested  right,  transmissible  to  the  child's  as- 
signees or  legal  representatives.  The  relation  then  between  the 
general  disponee  and  each  child,  is  that  of  a  debtor  and  creditor  in 
a  specific  debt."  The  House  of  Lords  took  the  same  view  (2  Bell's 
Ap.,  p.  63).  Lord  Cottenham  said, — "  But  upon  that  event  happen- 
ing (the  &thei^s  death)  all  contingency  ceases,  and  the  right  becomes 
present  and  vested ;  so  that  if  me  child  die  before  it  receives  its 
share,  the  representatives  are  entitled  to  it,  and  it  is  quite  immaterial 
whether  the  shares  be  set  apart  and  allotted,  or  whether  the  interest 
of  the  child  dying  be  a  right  to  a  certain  share  of  an  unascertained 
fund." 

Collation. — A  question  may  be  raised  as  to  whether  that  which 
vests  in  each  child  is  an  equal  share  of  the  Ugitim^  or  the  share  as  in- 
creased or  diminished  by  collation.  Li  cases  where  the  child  demands 
leaitim  himself,  this  question  may  be  of  no  practical  importance ;  but 
when  the  child's  right  passes  to  representatives,  assignees,  or  to  his 
father*s  executor  or  general  disponee,  it  becomes  so.  It  is  a  settled 
principle  that  collation  can  have  no  effect  upon  the  amount  of  the 
general  fund  of  legitim.  The  legitim  is  always  one-half  or  one-third 
of  the  father's  moveable  estate,  and  the  whole  of  that  fund  must  be 
divided  among  the  children  entitled  to  claim  legitim  at  their  father's 
death,  so  that  no  one  can  have  an  interest  to  demand  collation  ex- 
cept a  child  or  one  having  right  to  a  child's  share. 

Collation,  therefore,  can  nave  no  place  in  questions  with  the 
widow,  so  as  to  increase  the  jus  relectcBj  or  with  tne  executor,  so  as 
to  increase  the  dead's  part;  it  can  only  apply  in  questions  be- 
tween parties  entitled  to  legitim.  The  authorities  on  this  point 
are  reviewed  by  Lord  Ardmillan  (Ordinary),  in  Keith's  Trustees  v. 
Keith  and  Others,  7th  July  1857  (19  D.  1051).  The  only  room 
for  collation  is  in  dividing  the  general  fund  into  the  specific  shares 
of  the  children.     In  such  cases  can  strangers,  who  have  acquired  a 
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right  to  a  child's  share  of  leaitimy  get  the  benefit  of  collation  ?  It 
may  be  maintained  that  collation  aoes  not  operate  ipso  jure — that 
it  must  be  pleaded — and  that  thej^^^ais  personal  to  a  child,  so  that  a 
child's  representatives  or  other  parties,  wno  may  have  acquired  right 
to  a  child's  share,  cannot  state  it.  This  view  appears  to  be  incon- 
sistent with  the  principle  that  each  child's  right,  after  the  father's 
death,  is  a  specific  claim  against  the  executor,  with  which  the  other 
children  have  nothing  to  do.  The  child's  claim  and  his  remedies  are 
against  the  executor  alone ;  collation  is  merely  the  measure  by  which 
he  ascertains  the  extent  of  his  right.  There  is  no  room  for  the  plea 
of  collation  in  the  child's  action  against  the  executor,  his  plea  must 
be  that  the  other  children's  rights  being  limited  by  collation,  his  own 
right  is  as  claimed.  On  the  other  hand,  a  child  against  whose  claim 
collation  operates  in  pursuing  an  executor  for  legitinij  would  be  met, 
not  by  the  plea  of  collation,  for  an  executor,  as  such,  has  no  right  to 
demand  collation,  but  that  the  child's  share  having  been  ascertained 
as  directed  by  law,  it  was — nothing.  We  are  not  aware  of  any  case 
where  an  executor  or  other  stranger,  entitled  to  a  chiUTs  share  of 
leffittTfiy  was  deprived  of  the  benefit  of  collation.  In  Marquis  of 
Breadalbane  v.  Chandos,  House  of  Lords,  16th  August  1836  (2  Sh. 
and  MfL.  401),  the  whole  legitim  had  vested  in  one  child  at  the 
father^s  death,  the  only  other  child  in  whose  right  collation  might  have 
been  pleaded,  having  renounced,  during  her  father^s  life,  so  that  her 
share  nad  lapsed.  In  Keith's  Trustees,  17th  July  1857,  the  trustees, 
pleading  collation,  had  no  right  to  any  part  of  tne  legitim. 

According  to  the  Lord  Ordinary's  view  of  that  case,  the  whole 
legitim  had  vested  in  two  children,  neither  of  whom  had  renounced ; 
and,  according  to  the  view  of  the  Inner  House,  the  whole  legitim 
had  vested  in  one  child,  the  other  being  held  by  it  to  have  renounced 
during  her/atJier^e  lifey  so  that  the  trustees  were  pleading  collation, 
not  for  the  piupose  of  fairly  dividing  the  legitim^  but  of  increasing  the 
dead's  part.  Tne  Lord  Ordinary's  interlocutor,  perhaps,  went  too  far, 
even  on  his  ovm  view  of  the  case,  in  finding  absolutely  that  each  of 
the  two  daughters  entitled  to  claim  legitim  was  not  bound  to 
collate  in  a  question  with  her  father^s  trustees,  while  it  was  yet  un- 
certain whetner  or  not  the  other  daughter  would  claim  or  renounce. 
If  one  of  the  daughters  had  afterwards  renounced  would  not  the 
other  have  been  bound  to  collate  in  a  question  with  her  father's 
trustees  ?  If  the  Lord  Ordinary's  interlocutor  was  intended  to  ex- 
clude such  coUation,  it  is  an  authority  against  our  view.  The  judg- 
ment of  the  Inner  House,  in  finding  that  only  one  child  was  en- 
titled to  claim  legitim,  prevented  the  possibility  of  collation  arising 
afterwards,  in  any  event. 

III. — ExclusioHj  Renunciation^  and  Discharge  of  Jus  Relictac 

and  Legitim. 

The  principles  of  vesting  above  set  forth  were  first  tested  and 
clearly  ascertained  in  the  questions  which  arose  as  to  the  effects  of 
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renunciations  and  discharges  made  before  and  after  the  father^s 
death.  We  shall  consider  the  effect  of  provisions  in  ante-nuptial 
marriage  contracts  which  exclude  jilb  relictcB  and  Ugitim ;  of  re- 
nunciations made  during  the  husband's  or  father^s  life ;  and  of  dis- 
charges granted  after  his  death.  But  it  will  be  more  convenient  to 
take  these  tip  in  the  inverse  order. 

1.  The  effect  of  Discharges^  express  or  implied,  o/ jus  relictsB  and 
legitim  granted  after  the  husband  and  father^  s  death. 

From  the  doctrine  that  jus  relictoe  and  legitim  vest  at  the  date  of 
the  husband  and  father^s  death,  it  follows  :— 

1.)  That  these  rights  transmit  to  representatives. 
^2.)  That  they  may  be  assigned. 

(3.)  That  if  not  claimed,  or  if  discharged,  they  remain  with  the 
debtor  in  obligaton,  viz.,  the  executor  or  general  disponee. 
If  a  father  leaves  a  provision  to  a  child  in  lieu  of  legitim,  tne  child 
cannot  claim  both.  When  he  elects  one,  the  executor  retains  the 
other  as  unclaimed  or  abandoned  or  as  conveyed  by  an  implied  as- 
signation. If  a  wife,  having  once  a  vested  ri^ht  mjus  reUctce,  does 
not  claim  it  from  the  executor,  no  one  can  claim  itnom  him  except 
in  her  right,  and  if  the  executor  has  a  good  defence  against  her 
claim  he  nas  a  good  defence  against  every  other.  The  last  express 
decision  upon  this  point,  as  regards  jus  relietcBy  was,  however, 
adverse  to  this  view  (see  Andrews  v.  Sawer,  2d  March  1836,  14 
Shaw,  589).  It  was  held  in  this  case,  that  when  a  widow,  hav- 
ing a  right  to  jus  relietce  at  her  husband's  death,  afterwards  takes 
a  provision  in  ueu  thereof,  the  moveable  estate  of  the  husband  falls 
to  be  divided  as  if  there  were  no  vridow,  so  that  legitim  becomes  a 
half  instead  of  a  third.  This  decision  proceeded  upon  the  principle 
that  renunciation  by  a  wife,  after  her  husband's  death,  operates 
retro,  and  extinguishes  the  right  ab  initio.  The  case  occurred,  how- 
ever, before  the  decision  of  the  House  of  Lords,  in  Fisher  v.  Dixon, 
6th  April  1843,  2  Bell's  Cess.,  p.  63,  which  settled  the  point  ex- 
pressly as  regards  legitim,  that  a  renunciation  aftier  the  father^s 
death  benefits  the  executor  or  general  disponee,  and  not  the  other 
children  or  widow,  and  settled  principles  which  seem  to  apply 
equally  to  jus  relictce,  so  that  Andrews'  case  can  hardly  be  looked 
upon  as  an  authority.  It  may  therefore  be  assumed,  that  when 
jus  reUctcB  or  a  child's  share  of  legitim  after  vesting  is  discharged 
or  abandoned,  the  executor  alone  is  benefited. 

2.  Renunciations  made  during  husband  or  fathei^s  life. 

If  a  wife  has  renounced  Yiqt  jus  relictce  during  her  husband's  life, 
she  is  not  merely  barred  from  claiming  it,  but  the^'u^  relictw  is  by 
that  renunciation  prevented  firom  vesting  in  her  at  her  husband's 
death.  The  result  is,  that  if  there  are  surviving  children,  the  hus- 
band's moveable  estate  is  divided  into  legitim  and  dead's  part,  as  if 
there  were  no  widow. 

A  similar  rule  applies  to  legitim.  If  there  is  only  one  child,  and 
he  has  renounced  during  his  father's  lifetime,  there  can  be  no 
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Ugitiniy  and  the  widow  would  be  entitled  to  one  half  of  the  move* 
able  estate  ssjils  relictcs^  Kone  of  several  children  has  renounced 
during  the  iather^s  life,  the  amount  of  legitim  will  not  be  affected 
bjr  that  renunciation.  It  will  still  be  one  half  or  one  third  of  the 
moveable  estate,  and  the  children  or  child,  even  though  the  heir  in 
heritage,  would  be  entitled  to  it  in  the  same  way  as  it  the  child  re- 
nouncing had  predeceased  his  father.  These  principles  were  set- 
tled by  the  Ck)urt  of  Session  in  Hogg  v.  Lashlej,  Mor.  8193, 
affirmed  by  the  House  of  Lords,  May  1792,  reported  in  Paton's 
App.  Cases,  vol.  iii.,  247,  and  in  Robertson's  ^^  Personal  Succession," 
p.  391,  and  have  been  recognised  in  several  decisions  since  that  date. 
See  Fisher  t?.  Dixon,  3.  D.  1181,  a  different  case  from  the  former 
of  the  same  name. 

3.  Exclusion  of  jus  relictae  and  legitim  by  ante-nupHal  marriage 
earUracL 

An  exclusion  of  a  wife  or  child's  right  to  jtM  relietce  or  legitim  in  an 
ante-nuptial  marriage  contract,  has  the  same  effect  as  a  renunciation 
made  by  the  party  during  the  subsistence  of  the  marriage.  So  it 
was  decided  in  the  case  of  Panmure  v.  Crokat,  29th  Feb.  1856,  18 
D.  703,  where  it  was  held  that  the  exclusion  of  younger  children 
by  an  ante-nuptial  marriage  contract  operated  in  favour  of  the 
eldest  child,  the  heir  in  heritage,  in  the  same  way  as  the  death  of 
lliese  younger  children,  during  their  father's  life,  would  have  done. 
The  opinions  of  the  Lord  Ordinary  (Deas),  and  of  the  other  judges 
in  this  case,  contain  a  very  clear  exposition  of  the  cases  of  Hogg  v. 
Lashley,  and  Fisher  v.  Dixon,  and  of  the  whole  law  on  this  subfect 

M.  B. 
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{Continued  from  page  140.) 

THE  ESTATE  TAKEN  BY  THE  TRUSTEE. 

It  is  not  our  intention,  in  this  chapter,  to  enter  upon  any  general 
considerations  respecting  the  law  of  vesting.  Certain  rules  of  inter- 
pretation, which  in  their  application  are  hmited  to  the  construction 
of  trust-deeds,  will  alone  be  noticed ;  and  of  these,  such  only  as 
aiFect  the  nature  of  the  ^^  legal  estate,"  as  vested  in  the  trustee. 

We  shall  therefore  omit  all  notice  of  the  ordinary  cases,  where 
property  becomes  vested  in  trustees  in  virtue  of  a  regular  dispositive 
conveyance,  with  a  destination  in  their  favour  expressed  in  the 
appropriate  technical  language.  There  are  other  modes,  however, 
by  which  a  trustee  may  ac<][nire  a  right  to  trust-propertv, — as,  for 
example,  by  simple  nomination,  by  succession  under  the  destination, 
by  election  or  assumption  in  virtue  of  powers  conferred,  and  by 
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appointment  of  the  Conrt  of  Session  in  the  exercise  of  its  nobile 
opcium.  In  most  of  these  cases,  the  doctrine  of  construction  may 
be  brought  to  bear  upon  the  settlement ;  and  the  aid  of  this  potent 
auxiliary  must  not  unfrequently  be  invoked,  in  order  to  determine 
the  nature  of  the  estate  or  interest  conveyed  to  the  trustee,  and  the 
ultimate  destination  of  the  property. 

In  considering  the  effect  of  a  simple  nomination^  or  appointment 
of  trustees,  the  rule  hitherto  adopted  is,  to  give  effect,  if  possible^  to 
the  intention  of  the  truster,  notwithstanding  the  omission  of  words 
of  conveyance  in  the  deed.  But  an  appointment  as  trustee 
of  heritable  estate  cannot  receive  effect,  unless  there  has  been  a 
regular  conveyance  previously  executed  in  favour  of  some  other 

Earty  as  trustee.  And  the  application  of  the  rule  in  question  must 
e  further  restricted  to  the  case  of  settlements  executed  intuitu 
mortis,  as  there  is  nothing  in  the  authorities  to  warrant  its  extension 
to'  trusts  which  are  intended  to  take  effect  during  the  lifetime  of  the 
truster.  In  the  note  to  his  interlocutor  in  the  case  of  Mackilligin, 
quoted  below,  Lord  Curriehill  observes,  that  the  execution  ot  an 
instrument  containing  a  formal  dispositive  clause,  while  it  does  not 
impair  the  truster^s  rights  of  ownership,  "in  effect  enables  him 
thereafter  to  test  upon  his  heritable  property  in  any  way  he  may 
think  proper,  by  giving  directions  to  his  trustees  (if  the  settlement 
be  a  trust),  or  by  making  such  additions  to,  or  alterations  or  revoca- 
tions of,  his  donations  as  he  may  think  proper,  at  any  future  period 
during  his  lifetime."  If  the  trust-estate  consist  of  moveable  pro- 
perty, a  mere  nomination  as  executor  and  universal  intromitter  with 
the  estate  will  vest  the  right  to  the  property  in  the  trustee,  so  as  to 
entitle  him  to  obtain  confirmation,  wnich  in  .this  case  serves  to 
supply  the  want  of  a  conveyance  in  his  favour.  On  the  same 
principle,  it  appears  that  the  appointment  of  a  party  as  trustee  for  the 
distribution  of  heritable  property  previously  disponed,  will  receive 
effect  as  a  conveyance;  the  law  supplying  a  fee  in  the  person 
nominated  as  trustee,  wherever  a  beneficial  interest  has  been  validly 
created.  It  would  appear,  from  the  remarks  of  the  Lord  Justice* 
Clerk,  in  the  case  of  Mackilligin  (18  D.  90),  that  it  has  always 
been  considered  an  unsettled  point  among  conveyancers,  whether 
the  nomination  of  a  trustee  to  act  along  with,  or  in  room  of  other 
trustees,  suffices  to  vest  the  estate  in  his  person,  or  is  effectual  only 
as  an  obligation  to  convey.  In  the  case  referred  to,  it  was  con- 
tended that  the  nomination  of  new  trustees  was  an  absolute  nullity 
as  regards  the  right  to  heritage,  because  unaccompanied  by  words 
importing  a  conveyance  in  their  favour.  This  last  proposition, 
however,  is  no  longer  tenable;  for,  first  of  all,  in  Robertson  v. 
Ogilvie's  Trustees  (7  D.  236),  it  was  held  unanimously,  that  a 
trustee  was  validly  nominated  dthough  not  named  in  the  dispositive 
clause  of  the  settlement,  that  clause  being  in  form  a  conveyance  of 
the  estate  to  other  trustees  therein  named.  Then  followed  Mac* 
killigin's  case,  in  which  the  terms  of  the  destination  to  trustees  were 
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altered  by  two  codicils,  of  which  the  first  revoked  the  appoint- 
ment  of  three  of  the  original  trastees,  and  appointed  a  new  tmstee 
to  act  along  with  those  remaining.  The  second  codicil  not  only 
renewed  the  destination  under  the  former  codicil,  but  revoked  all 
prior  nominations,  so  that  none  of  the  trustees  could  claim  to  take 
the  estate  in  virtue  of  the  original  disposition.  In  these  circum- 
stances, it  was  held  by  the  Lord  Justice-Clerk  and  Lord  Wood, 
that  although  the  nomination  of  trustees  in  the  original  deed  had 
fallen  by  the  effect  of  the  revocation,  yet  the  dispositive  clause 
operated  as  an  effectual  conveyance  to  all  parties  who  might  be 
afterwards  nominated  to  the  office ;  the  names  of  the  trustees  subse- 
quently appointed  being  held  to  be  imported  into  the  original  deed^ 
upon  which  they  were  accordingly  entitled  to  take  infeftment 
directly.  The  Lord  Justice-Clerk  went  so  far  as  to  hold  that  a 
conveyance,  although  blank  in  the  names  of  the  trustees,  might  be 
sustained,  if  the  names  were  afterwards  supplied  by  a  codicil.  Lord 
Cowan,  on  the  other  hand,  held  that  any  such  appointment  could  only 
receive  effect  as  an  obligation  to  convey,  transmitting  against  the 
heir  of  the  truster.  It  may  be  added,  that  in  Itobertson  v.  Ogilvie*8 
Trustees,  the  Court  also  decided  that  eramres  in  the  names  of  certain 
of  the  trustees  in  the  dispositive  clause  do  not  amount  to  a  vitiation 
of  the  deed  in  eBsentialibuB^ — Lord  Fullerton  being  of  opinion,  that 
even  ^'  a  total  failure  of  the  appointment  of  trustees,  in  consequence 
of  erasure  in  all  the  names,  might  not  be  fatal  to  the  deed."  A 
correct  statement  of  the  names  of  the  trustees  was,  he  thought,  of 
less  consequence  legally  than  that  of  the  beneficiaries,  who  are  the 
real  proprietors.  A  trust,  he  said,  ^^  is  nothing  but  the  machinery 
for  carrying  (the  testator^s)  intentions  into  effect ;  and,  so  far  from 
being  essential  to  t&e  support  of  the  beneficial  interests,  it  is  well 
known  that  these  interests  are  protected,  and  means  taken  for 
carrying  the  grantor's  intentions  regarding  them  into  effect,  after 
the  whole  apparatus  contrived  by  him  for  that  effect  has  irrecover- 
ably fallen  to  the  ground." 

Misiakes  or  defects  of  specification  in  the  designatian  of  the  trustees 
will  also  be  supplied,  if  possible,  by  construction.  Thus,  a  bequest 
of  a  sum  of  money,  to  be  laid  out  m  lands  for  the  maintenance  of  a 
school,  ^'to  be  under  the  management  of  the  magistrates  and 
ministers  of  the  Established  Church,"  was  held  to  import  a  convey- 
ance in  trust  to  the  magistrates  and  ministers  of  Glasgow,  the  town 
in  which  the  testator  had  resided  (Murdoch  v.  Magistrates  and 
Ministers  of  Glasgow,  6  S.  186) ;  and  the  expression,  ^^  Moderator 
of  the  City  of  Aberdeen,"  in  a  bequest  for  charitable  purposes,  was 
construed  so  as  to  confer  the  trusteeship  upon  the  Moderator  of  the 
Synod  of  Aberdeen  (Synod  of  Aberdeen  v.  Milne's  Trustees,  9  D. 
745).  In  a  recent  case,  where  the  designation  of  the  trustees  was 
redundant,  a  legacy  to  ^'  the  Scottish  Missionary  Society  of  the 
Eistablished  Church"  was  given  to  ^'  the  Scottisn  Missionary  So- 
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dety" — a  society  to  which  the  testatrix  had  contributed  in  her  life- 
time; and  a  claim  for  the  Home  Mission  Committee  of  the 
Established  Church  was  refused  (Scottish  Missionary  Society  o. 
Home  Mission  Committee,  20  D.  634).  Where  a  legacy  was  left 
to  the  poor  of  the  town  of  Dunblane^  to  be  divided  by  ^^  the  resident 
minister  of  the  Presbyterian  Church,  and  the  two  highest  civil 
officers  of  the  town"  of  Dunblane,  a  claim  for  the  legacy,  at  the 
instance  of  the  minister  of  the  Church  of  Scotland,  the  Sheriff* 
Substitute,  and  the  Sheriff-Clerk  Depute  resid^it  in  the  town,  was 
sustained  (Boe  v.  Anderson,  20  D.  11 ).  It  is  scarcely  necessary  to 
add,  that  a  designation  of  trustees  is  perfectly  good,  although  no 
individuals  are  named,  where  the  trust  is  conferred  on  persons 
holding  a  specified  office.  In  Pet.  Wylie  (12  D.  1110)  it  was 
assumed  that  there  had  been  a  valid  appointment  of  trustees  for 
the  management  of  a  charitable  fund,  one  of  their  number  being 
described  m  the  settlement  as  ^^  the  proprietor  of  the  lands  of  Nell- 
field  for  the  time  being."  The  proprietor,  as  it  happened,  being  a 
minor,  the  Court  refused  to  allow  tne  other  trustees  to  act  without 
him,  and  appointed  a  judicial  factor. 

A  difficulty  must  frequently  be  experienced  in  practice  with 
respect  to  the  mode  of  making  up  a  title  in  the  persons  of  trustees 
who  are  designated  by  descriptive  referenee*  Sometimes,  as  in  the 
cases  of  WyUe,  and  Boe  v.  Anderson,  above  referred  to,  there  is  a 
general  disposition  to  trustees'  nofninatim,  upon  trust  to  convey 
certain  subjects,  or  to  pay  over  a  certain  sum  to,  persons  designated 
descriptively,  as  trustees  in  perpetuity.  In  such  a  simple  case, 
tlie  investiture  will  of  course  be  completed  by  the  testamentary 
trustees  conveying  to  the  parties  answering  to  the  description,  and 
to  their  successors,  etc.  (as  in  the  original  destination),  upon  the 
narrative  that  the  disponees  named  and  designed  are  the  persons 
for  the  time  being  holding  the  office  or  position  in  question.  But 
where  there  is  a  direct  conveyance  to  trustees  designed  but  not 
mentioned  nominatim^  it  may  be  doubted  whether  the  trustees  could 
take  infeftment  on  the  disposition  without  having  constituted  their 
right  by  declarator,  or  obtained  at  least  a  warrant  for  infeftment 
in  their  own  names,  in  a  process  of  declaratory  adjudication.  In 
such  cases,  trustees  will  naturally  be  desirous  of  obtaining  the  secu- 
rity of  a  decree  in  their  favour ;  and  it  is  right  perhaps  that  they 
should  have  it.  We  do  not  think,  however,  that  any  well-founded 
objection  would  lie  to  a  title  by  infeftment  on  the  trust-disposition. 
The  trustees,  in  the  case  supposed,  are  properly  conditional  institutes, 
the  condition  being  that  the  person  is  magistrate  (or  whatever  the 
office  may  be)  for  the  time  being.  It  is  understood  to  have  been 
the  opinion  of  our  best  conveyancers  under  the  old  system,  that  a 
notary  was  entitled  to  give  sasine  to  a  conditional  institute,  on  being 
satisfied  by  reasonable  evidence  of  the  failure  of  the  disponees  named 
in  the  first  instance.  By  parity  of  reasoning,  we  conclude  that 
trustees  appointed  by  descriptiv    reference  would  be  entitled  to 
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indorse  a  warrant  of  registration  in  their  own  behalf  upon  the  trust- 
conveyance  ;  such  registration,  when  completed,  being  sufficient,  in 
our  opinion,  to  vest  the  estate  in  the  persons  named  in  the  warrant. 

The  cases  above  cited,  as  illustrative  of  the  rule  of  liberal  construc- 
tion in  harmony  with  the  truster^s  intention,  relate  to  the  appoint- 
ment and  specification  of  trustees.  We  shall  now  show,  that  the 
legal  properties  of  the  estate  conveyed,  are  also  made  to  bend  in 
obedience  to  the  same  eouitable  rule.  There  are  not  a  few  distinct 
cases  in  which  equity  will  supply  the  entire  estate.  There  is  a  well- 
known  rule,  according  to  which  a  disposition  to  parents  in  liferent, 
and  to  the  children  nascituri  in  fee,  has  always  been  held  to  vest  the 
fee  absolutely  in  the  parent,  in  order  to  satisfy  the  maxim  that  a  fee 
cannot  remain  in  pendente^  But  when  the  intention  to  limit  the 
right  of  the  parent  was  strongly  marked,  namely,  by  the  use  of  the 
expression,  ^*  for  his  liferent  use  allenarly,"  the  canon  of  equitable  con- 
struction prevailed.  In  order  to  satisfy  the  legal  necessity  for  a 
fiar  without  defeating  the  ulterior  destination,  the  Court  had  resort 
to  the  fiction  ofsL  fiduciary  fee  in  the  person  of  the  liferenter ;  thus 
creating  or  presuming  a  trust-conveyance  of  the  fee  of  the  estate  to 
the  parent,  in  order  that  the  apparent  intention  of  the  testator  to 
benefit  the  unborn  children  mfgnt  receive  effect.  For  a  complete 
view  of  the  rules  of  construction  applicable  to  this  class  of  destina- 
tions, we  may  refer  to  Mr  Boss's  collection  of  decisions,  beginning 
with  the  case  of  Newlands  (3  Boss's  Leading  Cases^  634).  In  the 
recent  case  of  the  Magistrates  of  Dundee  v.  Morris  (8  Macq.  134), 
the  Court  supplied  both  an  estate  and  a  donee ;  the  simple  expression 
of  a  ^^  wish  to  establish  in  the  town  of  Dundee,  in  the  shire  of  Forfar, 
an  hospital,"  being  deemed  equivalent  to  a  conveyance  of  the 
testators  funds  upon  trust  to  establish  such  an  institution  in  Dundee. 

In  other  cases,  the  nature  of  the  trust-estate  has  been  extended 
or  limited  by  equitable  construction.  Thus  a  eonveyanOe  of  lands 
to  trustees,  upon  trust  to  execute  an  entail^  has  been  held  to  confer  an 
implied  power  of  selling  a  portion  of  the  lands,  in  order  to  raise 
a  rand  for  the  payment  of  the  settlor^s  debts  (Erskine's  Trs.  v. 
Wemyss,  7  S.  594;  CampbelFs  Trs.,  1  D.  153;  Henderson  v.  Somei^ 
ville,  3  D.  ia49).  In  the  case  of  Lady  Sempill  v.  OBeilly  (15  D. 
789),  the  testatrix  had,  by  a  codicil  to  her  settlement,  directed  her 
trustees  to  pay  and  make  over  the  residue  of  her  estate  to  the  pursuer 
of  the  action,  and  her  heirs  and  assignees ;  but  by  a  later  comcil  she 
sobstituted  another  person  as  the  pursuer's  successor.  A  majority  of 
the  two  divisions  of  the  Court  were  of  opinion,  that  it  was  not  the 
intention  of  the  testatrix  to  limit  the  pursuer's  right  to  a  liferent ;  bnt 
it  was  stated  by  several  of  the  judges,  that  if  such  an  intention  had 
been  made  to  appear  from  the  times  of  the  second  codicil,  they  would 
have  presumed  a  fee  to  remain  in  the  trustees  for  behoof  of  the  substi- 
tute, notwithstanding  that  the  direction  in  the  first  codicil  to  execute 
an  absolute  conveyance  in  favour  of  the  pursuer  was  never  revoked. 

A  Hmiiation  of  the  estate  conveyed  is  implied  in  the  following 
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cases.  A  trost-dlsposition  of  lands  for  behoof  of  creditors,  with 
powers  of  sale,  subject  to  an  obligation  on  the  trustee  to  reconvey 
the  remainder,  if  any,  does  not  in  reality,  even  when  followed  by 
infeftment,  divest  the  granter  of  his  radical  riaht  to  the  estate.  The 
truster,  on  the  contrary,  retains  a  real  right  in  the  estate  so  far  as 
unsold,  a  right  which  may  be  adjudged  by  non-acceding  creditors 
(Campbell  v.  Ederline's  Creditors,  12  P.  C.  480 ;  Bell,  744,  N.  8)  ; 
and  in  virtue  of  which  the  truster  may  execute  an  effectual  entail 
of  the  estate,  although  it  has  never  been  reconveyed  to  him  (McMillan 
V.  Camijbell,  9  S.  551 ;  7  W.  and  S.  441.  See  also  M^Leod  v. 
M^Kenzie,  6  S.  77).  It  is  obviously  impossible,  consistently  with 
the  principles  of  feudal  conveyancing,  to  presume  a  reserved  real 
right  in  tne  truster  where  the  trust-disposition — for  whatever  pur- 
poses— ^is  ex  fade  an  absolute  conveyance ;  and  accordingly  it  has 
oeen  ruled,  that  a  trust  constituted  by  a  back  bond  from  the  dis- 
ponee  creates  only  a  personal  obligation  to  reconvey  (per  Lord 
Fnllerton,  Bobertson  v.  Duff,  2  D.  291).  Where  property  has  been 
left  to  trustees  toithout  eaplidt  directions  as  to  its  disposal,  the  Court 
will,  if  such  appear  to  be  the  intention,  direct  it  to  be  conveyed  to 
the  heirs  named  in  another  part  of  the  settlement  (Ramsay  v.  Ander- 
son, 14  S.  570) ;  or  to  the  heir  or  residuary  legatee  named  in  any 
former  settlement,  which  is  only  revoked  ^^  in  so  far  as  inconsistent" 
with  the  later  deed  (Allan  v.  Glasgow's  Trustees,  4  D.  494);  or 
failing  any  disposal  of  the  residue,  it  will  go  to  the  testator^s  heirs 
at  law  (Soutar  v.  M^Grugar,  12  F.  C.  483  ;  Torrie  v.  Munsie,  10 
S.  597) ;  whom  failing,  to  the  Crown  as  ultima  luxree  (Finnic  v. 
Commissioners  of  the  Treasury,  15  S.  165).  Even  a  declaration 
that  the  capital  of  a  certain  sum  was  to  be  '^payable  to  the  trustees" 
on  the  expiry  of  a  life  interest,  was  held  to  import  not  a  bequest  to 
the  trustees  individually,  but  a  direction  that  the  capital  was  to 
merge  in  the  general  fund  of  the  trust-estate  (Black's  Trustees  r. 
Miller,  14  S.  555 ;  2  S.  and  M*L.  866). 

Directions  to  settle  the  estate  in  a  specified  manner  have  some- 
times been  aided  by  construction.  Thus  a  direction  to  settle  lands 
in  strict  entail  according  to  the  law  and  practice  of  Scotland,  or  to 
execute  a  regular  and  valid  entail,  is  construed  to  mean  that  heirs- 
portioners  are  to  be  excluded  (Sprot  v.  Sprot,  6  S.  833 ;  Forrest's 
Trs.  V.  Martine,  8  D.  304).  And  where  trustees  were  directed  to 
execute  an  entail  in  terms  of  a  deed  of  entail  (afterwards  found  to  be 
inva]id)y  ^^  and  so  as  to  form  a  valid  and  effectual  entail  according  to 
the  law  of  Scotland,"  it  was  ruled  that  they  were  bound  to  execute 
a  valid  entail.  But  this  decision,  opposed  as  it  was  by  the  high 
authority  of  Lord  St  Leonards,  can  scarcely  be  regarded  as  autho- 
ritative. It  appears  to  us  that  the  doctrine  of  favourable  construc- 
tion was  in  this  instance  strained  to  the  uttermost.  The  words  marked 
as  a  quotation  are  mere  surplusage,  and  on  a  par  with  those  recom- 
mendations— so  frequent  in  wills — to  carry  out  the  testatoi^^s  inten- 
tion, although  not  expressed  according  to  laxoy — while  the  direction  to 
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execute  a  deed  on  the  model  of  an  invalid  entail  is  explicit  and  pre- 
cise (Graham  v.  Lord  Lynedoch's  Trustees,  15  D.  558,  2  Macq.). 

As  regards  the  destination  to  the  trustees  themselves,  circum- 
stances may  arise  which  will  render  the  exact  fulfilment  of  the 
testator's  directions  impossible ;  in  which  case  an  eouivalent  arrange- 
ment may  be  substituted,  under  the  authority  of  tne  Court.  Thus, 
where  the  founder  of  an  hospital  gave  the  patronage  to  the  magis- 
trates, council,  and  four  ministers  of  the  Old  and  New  Churches,  and 
the  burgh  was  afterwards  divided  into  six  parishes,  it  was  ruled  that 
only  four  of  the  ministers  could  be  trustees,  precedence  being  given 
first  to  the  ministers  of  the  Old  and  New  Churches,  and  to  the  others 
in  the  order  of  their  senioritv  (Gordon's  Hospital  v.  Ministers  of  Aber- 
deen, 9  S.  909).  And  wnere  the  government  of  an  hospital  was 
intrusted  inter  alioa  to  the  provost,  magistrates,  and  council  of  a 
burgh,  and  one  of  the  representatives  of  the  trades,  who  at  the  time 
of  the  foundation  was  ea  officio  a  member  of  council,  was  charged 
by  the  settlement  with  certain  special  trusts,  it  was  ruled  that  the 
appointment  of  representatives  of  trades  as  trustees  lapsed  in  conse- 

3uence  of  these  parties  being  deprived,  by  the  Municipal  Reform 
Let  (1833),  of  the  right  to  a  seat  in  the  Town  Council  (Trades  of 
Edinburgh  v.  Heriot's  Hospital,  4  S.  873). 

As  regards  the  quality  of  the  estate  taken  by  trustees^  it  may  be 
stated  generally,  that  a  trust-estate  is  of  the  nature  of  a  limited  fee; 
the  limitations  being  determined,  in  every  case,  in  accordance  with 
the  provisions  of  the  trust-disposition,  and  the  presumed  intention 
of  tne  truster.  In  theory,  therefore,  a  trustee  may  be  said  to  be 
armed  with  all  the  rights  and  powers  of  a  fee-simple  proprietor, 
though  he  is  restrainea  by  the  terms  of  his  appointment  m>m  exer- 
cisinjg  certain  of  these  rights,  which  thus  remain  dormant  during  the 
continuance  of  the  fee  in  his  person.  As  it  is  necessary,  in  the 
general  case,  that  the  property  of  the  trust  should  be  convened  and 
made  over  in  terms  of  tne  ultimate  destination,  with  all  its  legal 
properties  and  incidents,  it  is  apparent  that  these  properties  must 
DO  presumed,  in  the  meantime,  to  remain  vested  in  the  trustees,  since 
no  one  can  convey  to  another  a  right  of  property  more  extensive 
than  is  possessed  by  himself.  Such  being  in  reality  the  nature  of  a 
trust-estate,  it  is  not  necessary  that  the  directions  of  the  truster,  in 
relation  to  it,  should  be  coucned  in  technical  language.  No  parti- 
cular form  of  words  can  be  necessary  to  vest  trustees  with  any  power 
in  relation  to  the  property,  which  the  truster  might  have  exercised 
himself,  because  all  such  powers  are  implied  in  the  disposition  of  the 
fee.  It  follows,  therefore,  that  any  indication  of  the  truster's  will 
with  respect  to  the  disposal  of  his  property  will  be  obligatory  on  the 
trust-disponee,  whether  that  will  is  expressed  by  way  of  testament 
(Willock,  M.  5539 ;  Brack  v.  Hogg,  6  S.  113),  bv  codicil  (Kid  r. 
Kid,  5  D.  1187),  by  letter  (Barclay  v.  Robertson,  8  S.  632),  or 
by  a  paper  of  instructions  (Panton  t\  Gillies,  2  S.  632  ;  Ballantyne 
r.  Magistrates  of  Ayr,  16  8.  325). 
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Trust-disponees  being  regarded  in  law  as  singular  successors^  the 
estate  in  their  hands  ym\  be  subject  to  the  payment  of  composition  . 
(Grindlay,  18th  January  1810,  P.  C);  and  if  the  trust  be  to  a  cor- 
poration, or  in  perpetuity,  an  arrangement  will  require  to  be  made 
with  the  superior  tor  a  periodical  payment  in  lieu  of  the  legal  casu- 
alties. 

Where  the  possession  of  property  confers  any  right  or  privilege, 
the  trustee  of  the  property  may  exercise  it,  unless  debarred  by 
statute.  Thus  it  has  been  held  in  England  that  a  trustee  may  pre- 
sent to  a  benefice,  though  he  will  be  bound  in  equity  to  observe  the 
directions  of  the  beneficiary  (Lewin,  269).  A  trustee  of  stock  in 
any  public  company  will  be  entitled  to  vote  as  a  proprietor ;  and  in 
practice  it  is  quite  understood  that  he  may  hold  the  office  of  director, 
if  elected.  A  trustee  of  heritage  has  also,  at  common  law,  the  right 
of  entering  vassals;  and  the  rule  extends  to  trustees  for  payment  of 
debts,  although  in  this  case  the  radical  right  is  said  to  remain  with  the 
truster  (Ker  v.  Russell,  1  D.  179).  It  would  rather  appear  that,  at 
common  law,  a  trustee  holding  a  freehold  qualification  was  entitled 
to  vote  in  the  election  of  a  commissioner  for  the  shire.  But  by  12 
Anne,  stat.  1,  cap.  5,  electors  were  entitled  to  tender  to  any  person 
claiming  to  vote,  an  oath  called  '^  the  oath  of  trust;"  and  unless  the 
voter  was  able  to  swear  that  he  did  not  hold  the  property  in  trust 
for  another,  he  was  disqualified  from  voting  on  the  election.  By 
the  existing  Reform  Act  (2  and  3  Will.  IV.,  cap.  65)  a  form  of  oath 
is  prescribed,  which  may  be  tendered  to  voters  at  any  election  for  a 
member  of  Parliament  in  Scotland,  and  by  which  the  deponent 
must  state  that  he  holds  the  property  in  question  ^^for  my  own 
benefit,  and  not  in  trust  for,  or  at  the  pleasure  of,  any  other  person.'' 

So  long  as  trust-funds  or  estates  are  kept  separate  from  the 
private  property  of  the  trustee,  and  are  vested  in  his  person  as  such, 
they  are  not  Kable,  at  common  law,  to  be  attached  for  his  personal 
debts.  But  it  is  otherwise  if  the  trustee  have  used  the  property  as 
his  own,  as,  for  example,  by  investing  the  capital  of  the  trust^funds 
in  his  business.  In  tne  event  of  the  trustee's  insolvency,  it  may  be 
Assumed  that  any  balance  at  his  credit  would  belong  to  his  creditors 
generally,  there  being  no  rule  of  law,  in  virtue  of  which  the  benefi- 
ciaries could  lay  claim  to  a  preference  over  trust-money  so  invested. 
Trustees  investing  the  trust-funds,  or  even  allowing  the  money  to 
remain,  in  their  own  hands,  are  guilty  of  a  breach  of  trust  (Cochrane 
V,  Black,  17  D.  821);  and  the  possibility  of  the  property  being  thus 
entirely  lost  to  the  beneficiaries,  was  the  main  reason  which  induced 
the  Court,  in  that  well-known  case,  to  find  the  trustees  liable  to  re- 
fund, to  the  full  amount  of  the  profits  realised  through  the  employ- 
ment of  the  trust^money  in  trade.  (See  sequel  of  case,  19  D.  1019.) 
By  the  83d  section  of  the  Bankruptcy  Act  (19  and  20  Viet.,  c  79), 
any  trustee  on  a  sequestrated  estate,  who  shall  keep  in  his  hands  any 
sum  exceeding  L.50  belonging  to  the  estate  for  more  than  ten  days, 
is  chargeable  with  interest  at  the  rate  of  20  per  cent,  on  the  money 
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thus  misapplied,  and  is  also  liable  to  summary  dismissal  from  his 
office.  But  in  the  event  of  his  becoming  bankrupt  while  in  the  pos- 
session of  trust-funds,  the  constituents  can  only  claim  a  dividend 
out  of  his  estate  (Leek  v.  Gairdner,  17  D.  1075). 

If  a  bankrupt  trustee^  whether  testamentary  or  otherwise,  has  kept 
the  trust-estate  from  his  own  funds,  his  creditors  can  have  no  separate 
claim  to  it,  nor  does  the  estate  become  vested  even  nominally  m  the 
trustee  of  the  sequestration.  By  sec.  102  of  the  Bankruptcy  Act 
the  vesting  of  the  bankrupt's  moveable  estate  in  the  trustee  is  ex- 
pressly limited  to  such  estate  and  effects,  ^^  so  far  as  attachable  for 
debt,  an  expression  which  will  exclude  property  held  in  trust ;  and 
with  regard  to  heritable  property  it  is  provided,  that  "  if  any  part  of 
the  bankrupt's  estate  be  held  under  an  entail,  or  by  a  title  otkerwUe 
limited^  the  right  vested  in  the  trustee  shall  be  effectual  only  to  the 
extent  of  the  interest  in  the  estate  which  the  bankrupt  might  legally 
convey,  or  the  creditors  attach." 

The  vesting  clause  of  the  English  Bankruptcy  statutes  also  carries 
property  situated  in  Scotland.  Its  application  to  trust-property 
IB  also  excluded,  as  is  explained  by  Ijord  Chief-Justice  Willes, 
who  observes,  that  ^^  nothing  vests  in  the  assignees,  even  at  law,  but 
such  real  and  personal  estate  of  the  bankrupt  in  which  he  had  the 
equitable  as  well  as  legal  interest,  and  which  is  to  be  applied  to  the 
payment  of  the  bankrupt's  debts"  (Scott  v.  Surman,  W illes,  402 ; 
see  Lewin,  273). 

Where  the  bankrupt  has  both  a  fiduciary  and  a  beneficial  interest 
in  property  legally  vested  in  him,  Mr  Lewin  observes,  on  the  autho- 
rity of  several  English  cases,  that  the  property  passes  to  the 
assignees,  who  take  as  trustees  for  the  creditors  and  other  parties  in- 
terested (Lewin,  276).  He  is  of  opinion,  however,  that  this  rule 
could  not  apply  to  the  case  of  a  party  expressly  nominated  a  trustee, 
and  who  may  have  some  partial  oeneficial  interest  in  the  trust.  We 
concur  in  this  opinion,  conceiving  that  the  more  regular  course 
would  be  for  the  Court  to  appoint  a  judicial  factor  (or,  in  England,' 
a  trustee),  in  place  of  the  bankrupt,  the  trustee  on  whose  estate 
could  then  put  in  a  claim  for  his  beneficial  interest  under  the 
factory.  The  bankrupt's  trustee  would  clearly  be  in  titulo  to  apply 
for  the  appointment  of  a  factor ;  and  under  this  form  of  procedure 
the  limitation  imposed  by  the  102d  clause  of  our  Bankruptcy  Act, 
as  to  the  nature  and  extent  of  the  estate  taken  by  the  trustee,  would 
be  satisfied. 

This  leads  us  to  observe  that  beneficiaries  are  always  entitled  to 
have  a  trustee  removed  from  his  office  on  the  ground  of  insolvency, 
and  thereafter  to  apply  for  the  appointment  of  a  judicial  factor.  As, 
however,  the  law  of  judicial  factory  has  been  already  considered  in 
a  separate  department  of  this  Journal,  it  is  unnecessary  to  pursue  the 
subject  further.  Some  remarks  on  the  subject  of  the  devolution  of 
trust-estates  to  legal  successors,  which  will  complete  this  chapter, 
are  reserved  for  our  next  impression.  M^L. 
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TRANSFERENCE  OF  RISK  IN  SALE. 

HcoM  HaTiaeiisj  Enke^  and  Others,  v.  Craig  and  Hose* 

In  this  case,  a  point  of  some  novelty  and  extreme  importance  in 
mercantile  law  received  a  decision  from  the  Court. 

The  defenders  having  agreed  to  purchase  from  the  pursuers  all 
the  merchantable  oil,  the  entire  cargo  of  the  ship  '^  Polar  Bear," 
then  lying  in  a  boiling-yard  at  Borrowstounness,  bought  and  sold 
notes  were  exchanged,  in  which  the  oil  was  described  as  of  two 
kinds,  boiled  and  pale,  and  as  consisting  of  ^^  about "  T  28  :  11 :  0  : 9 
of  the  first,  and  T  54  :  3  :  3  :  24  of  the  second,  and  the  price  fixed 
was  L.44,  5s.  overhead  per  ton.  The  boiling-yard  where  the  oil 
was  stored  was  made  the  place  of  delivery.  At  the  date  at  which 
the  bought  and  sold  notes  were  exchanged,  the  oil  had  been  pre- 
pared and  put  into  casks,  its  quantity  had  been  ascertained  by  the 
sellers,  and  tickets  stating  the  weights  put  on  the  casks ;  and  no 
operation  remained  to  be  performed  in  regard  to  the  oil,  either  by 
seller  or  buyer,  which  was  necessary,  according  to  the  practice  of 
trade,  to  make  it  ready  for  delivery. 

By  the  custom  of  the  oil  trade,  however,  the  purchaser  was 
entitled,  either  before  or  after  deliver}/  of  the  oil,  to  check  the 
weights  previously  ascertained  and  stated  in  the  tickets  attached  to 
the  casks,  and  also  to  search  for  ^^  foots  "  or  sediment,  and  claim  a 
deduction  from  the  price  on  account  of  ^^  foots,"  if  the  amoimt 
turned  out  to  be  considerable.  It  was  also  arranged  at  the  time  of 
the  sale  (as  appears  to  be  usual  in  such  transactions),  that  a  written 
statement  or  specification  of  the  weights  corresponding;  with  the 
weights  marked  on  the  casks  should  oe  furnished  by  the  seller  to 
the  purchaser,  and  that  the  oil  might  be  searched  by  him  on  a  cer- 
tain day  following.  After  the  bought  and  sold  notes  had  been 
exchanged,  bat  previous  to  a  search  having  been  made,  or  the 
weights  having  been  checked  by  the  purchaser,  the  oil  was  destroyed 
by  accidental  fire  in  the  boiling-yard. 

The  present  action  was  brought  to  ascertain  with  whom,  in  the 
circumstances,  the  risk  lay,  whether  it  remained  with  the  sellers,  or 
was  transferred  to  the  buyers. 

The  purchasers  pled  that  the  sale  was  not  rendered  complete  by 
the  mere  interchange  of  the  bought  and  sold  notes,  in  respect  that 
several  things  remained  to  be  aone  before  the  contract  could  be 
implemented, — to  ascertain  the  quantity  of  the  oil,  its  merchantable 

Siuality,  and  the  total  amoant  of  tne  contract  price ;  and  that,  there- 
ore,  the  risk  was  not  transferred  from  the  seller  to  them. 

The  Court  repelled  this  plea ;  holding  that  the  fact  of  the  quan- 
tity having  been  ascertained  by  the  sellers,  and  stated  in  the  con- 
tract, removed  all  uncertainty  as  to  the  price ;  and  that  the  subject 
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beiifg  a  specific  corpus  (the  cargo  of  a  certain  ship),  and  the  cumulo 
price  being  ascertainable  by  a  simple  arithmetical  process  from  the 
data  famished — the  number  of  tons,  and  the  price  per  ton, — there 
was,  consequently,  no  uncertainty  either  as  to  the  subject  or  as  to 
the  price.  They  therefore  held  the  personal  contract  to  be  com- 
plete, and  the  risk  to  be  transferred  to  the  purchaser. 

The  right  to  check  the  weights,  and  to  search  for  ^^  foots*'  or  sedi- 
ment, was  regarded  as  not  a  condition  suspensive  of  the  contract, 
although  it  might,  in  the  one  case  (if  a  material  deficiency  was  found 
to  exist),  entitle  the  buyers  to  rescind  the  contract,  or,  in  the  other  (if 
the  amount  of  sediment  was  considerable),  to  claim  a  corresponding 
abatement  from  the  price.  It  being  within  the  option  of  the  buyer 
to  make  his  examination  either  before  or  after  deliverr,  and  to  take 
delivery  when  he  pleased,  the  mere  postponement  of  delivery  to  suit 
his  convenience,  and  enable  him  to  exercise  his  right  of  check,  was 
held  not  to  afiect  the  transference  of  risk,  the  contract  being  other- 
wise complete.  The  use  of  the  word  '^  about,"  which  might  in 
other  circumstances  have  been  important,  was  held  to  be  explained 
by  that  usage  of  trade  which  entitled  the  buyers  to  check  the 
weights  as  ascertained  by  the  sellers. 

The  Lord  Justice-Clerk,  although  regarding  its  settlement  as  not 
absolutely  necessary  for  the  decision  of  the  case  before  the  Court, 
delivered  an  opinion  on  the  important  general  question,  whether  the 
sale  of  a  certain  and  known  mass  of  fungibles,  by  general  descrip- 
tion, but  of  unascertained  amount,  at  a  rate  of  price  according  to 
measure,  weight,  or  number,  is  such  a  complete  personal  contract 
as  to  transfer  the  risk  to  the  buyer,  previous  to  the  mass  having 
been  measured,  weighed,  or  counted,  and  the  cumulo  price  so  ascer- 
tained. He  held  that,  in  such  a  case,  the  uncertainty  of  the  price 
rendered  the  contract  incomplete,  and  prevented  the  risk  passing. 
Lord  Murray  concurred;  Lord  Cowan  declined  to  express  any 
opinion  upon  the  general  question,  holding  its  decision  to  be 
uncalled  for  by  the  case  before  the  Court. 

This  opinion  of  the  Lord  Justice-Clerk,  if  it  is  to  be  regarded  as 
authoritatively  settling  the  rule  of  the  law  of  Scotland,  is  one  of  ex- 
treme interest,  both  in  respect  of  its  deciding  a  question  of  principle 
which  has  been  the  subject  of  controversy  among  ancient  ana  modem 
jurists,  and  in  respect  of  its  great  practical  importance  as  a  mle  of 
mercantile  law,  and  a  portion  of  our  commercial  svstem. 

Li  the  law  of  Scotland,  as  in  other  systems  of  jurisprudence,  the 
general  principle  of  the  doctrine  of  risk  is  that  accidental  loss  or 
injury  to  property  falls  upon  its  owner,  res  peril  domino.  This 
general  rule  is  subject  to  certain  equitable  modifications,  resulting 
irom  the  peeuliar  character  of  the  ownership  in  which  the  property 
destroyed  is  held.  Thus,  where  the  owner  is  debtor  for  the  delivery 
of  a  specific  thing,  the  jus  ad  rem  spedjicam  being  in  another,  con- 
siderations of  equity  introduce  an  exception  to  the  general  rule,  and 
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the  risk  of  accidental  injury  lies  not  with  the  owner^  but  with  the 
creditor  of  the  thing  for  whom  the  owner  truly  holds  it.  This  flows 
as  a  corollary  from  the  general  principle  of  the  law  of  obligations^ 
that  every  obligation,  as  to  a  specific  thing,  is  extinguished  when 
the  thing  ceases  to  exist* 

The  Caw  of  Sale  in  Scotland  affords  an  instance  of  the  applica- 
tion of  this  equitable  rule.  Sale  being  a  mere  personal  contract 
completed  by  consent  alone,  the  ownership  remains  with  the  seller, 
nothing  but  the  jua  ad  r^n  ^pedfioam  passing  to  the  purchaser  till 
delivery.  The  risk,  however,  is  transferred,  according  to  the.  maxim, 
Periculum  m  vendiUB  nondum  traditcB  est  empioris.  ^'  The  reason 
of  this,"  says  Mr  Erskine  (Inst.  iii.  3,  7),  ^^  is,  that  the  property, 
which  continues  in  the  seller  till  after  delivery,  is  but  nominal ;  he 
is  truly  no  better  than  the  keeper  of  the  subject  for  behoof  of  the 
purchaser,  and  so  he  is  debtor  for  its  delivery ;  and  no  debtor  for 
the  delivery  of  a  special  subject  can,  in  eqmty,  be  answerable  for 
the  casual  misfortunes  to  which  it  may  oe  exposed."  Another 
equitable  consideration  in  support  of  this  rule  is,  that  the  purchaser 
i«ceives  the  whole  benefit  arising  ftom  the  improvement  of  the 
subject  sold,  and  ought,  therefore,  to  run  tlie  risk  of  its  deterioration ; 
Cujus  est  commadum  ^us  d^>et  €sse  periculum. 

To  transfer  the  risk  by  the  personal  contract  of  sale,  the  thing 
sold  must  be  a  specific  corpus.  The  risk  must  fall  on  some  deter* 
minate  thing.  It  is  necessary  also  to  the  completion  of  the  contract 
that  a  price  be  agreed  on,  ^'  nam  nulla  emptio  sine  pretio  esse  potest^ 

In  tne  words  of  M.  Troplong  (i.  590),  ^^  L'incertitude  aans  le 

Erix  rend  la  venti  conditionelle,  tout  aussi  bien  que  Fincertitnde  de 
i  chose." 

Although  the  personal  contract  of  sale  is  conditional  or  incom- 
plete, and  the  risk  not  transferred,  till  both  the  subject  to  be  delivered 
and  the  price  to  be  pud  are  agreed  upon,  yet  the  transference  of 
risk  in  the  two  cases  rests  on  a  somewhat  different  footing.  Where 
the  subject  is  specific,  although  the  \mce  is  not  settled,  there  is  a 
determmate  corpus  to  which  risk  may  attach.  Uncertainty  of  price, 
however,  rendering  the  contract  imperfect,  the  purchaser  has  not 
Ux  law  so  complete  a  jus  ad  rem  as  will  subject  iiim  to  the  risk  of 
its  loss  or  deterioration.  Where,  on  the  other  hand,  no  specific 
subject  has  been  agreed  upon,  the  risk  cannot  by  possibility  be 
transferred,  there  being  nothing  to  which  risk  can  attach.  The 
transference  or  non-transference  of  risk  in  the  one  case  depends 
upon  legal  principle ;  in  the  other,  upon  natural  possibility. 

Although,  to  complete  the  persoiud  contract  of  sale,  a  price  is 
neoessaryi  it  is  not  absolutely  essential  that  a  definite  price  be  pre- 
sently fixed.  It  is  sufficient  if  means  be  afibrded  for^  ascertaining 
the  price.  Mr  Bell  says  (Princ.  92)  : — "  The  price  must  be  cer^ 
tain ;  or  referred  to  su(^  ^;andard  or  criterion  as  to  fix  it  beyond 
question,  as  to  the  sheriff-fiars  fixing  the  price  of  grain;  or  the 
award  of  a  third  party ;  or  even  of  one  of  the  parties  subject  to  the 
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etmtrol  of  equity ;  or  the  market  or  current  price  at  a  particular 
time  or  place."  The  ancient  Roman  jurists  were  divided  on  the 
question^  whether  the  sale  was  complete  or  no  when  the  price  was 
referred  to  the  award  of  a  third  party.  Justinian  decidea  that  the 
contract  was  binding  if  the  referee  fixed  the  price,  but  was  void  if 
he  was  unable  or  unwilling  to  do  so  (Inst.  iii.  23,  1).  Questions 
of  this  nature  being,  in  modem  jurisprudence,  regarded  more  in 
their  practical  than  their  theoretical  aspect,  it  is,  to  say  the  least, 
probable  that  the  Courts  in  Scotland  would  carry  still  further  the 
doctrine  of  Justinian,  and  would  hold  the  contract  to  be  binding  even 
where  the  referee  failed  to  fix  the  price,  provided  equity  demanded 
judicial  interference,  and  the  price  could  be  expiscated  otherwise 
than  through  the  award  of  the  referee.  For  instance,  where  no 
price  has  been  fixed  at  all,  and  delivery  has  been  made,  the  contract 
18  not  void  for  want  of  a  price.  The  law  both  of  England  and 
Scotland  presumes  that  the  goods  were  sold  for  their  reasonable  or 
fiiir  market  value.  No  doubt  the  special  terms  of  a  contract  might 
make  its  completion  strictly  dependent  on  the  price  being  ascer- 
tained in  the  particular  mo^e  prescribed ;  but  in  the  ordinaxr  case, 
apart  from  peculiar  stipulation,  failure  by  the  referee  to  nx  the 
price,  especially  if  the  result  of  collusion  or  other  improper  motive, 
would  not  be  allowed  to  defeat  the  ends  of  equity  by  voiding  the 
contract.  Nor,  on  the  other  hand,  would  the  parties  be  bound,  as 
in  a  completed  contract,  were  the  arbiter  to  value  the  subject  at  a 
price  manifestly  unjust.  In  either  case,  the  Court  would  interpret 
the  contract  in  accordance  with  the  rules  of  equity  and  the  inten- 
tion of  the  parties.  A  distinction  exists  between  the  case  where 
the  price  is  dependent  on  the  decision  of  a  third  party,  and  that  in 
which  the  rate  per  weight  or  measure  is  fixed,  but  the  eumulo  price 
not  presently  determined,  on  account  of  the  eumulo  amount  of  the 
subject  sold  not  having  been  ascertained.  The  uncertainty  of  price  in 
the  two  cases  is  an  uncertainty  of  a  difierent  character.  In  the  first 
case,  the  settlement  of  the  price  depends  upon  the  judgment  or  will 
of  the  referee ;  in  the  second,  its  determination  depends  upon  exist- 
ing, though  unascertained  elements  of  calculation.  In  the  one  case, 
the  price  is  uncertain  both  in  fact  and  in  the  mind  of  the  contracts 
ing  parties ;  in  the  other,  it  is  certain  in  fact,  though  yet  unknown 
to  the  parties. 

There  is,  therefore,  theoretically  speaking,  greater  uncertainty, 
and  the  contract  is  more  imperfect  where  the  price  is  left  to  be 
fixed  by  a  third  party,  than  wnere  a  specific  corpus  of  unascertained 
amount  is  sold  at  a  fixed  price  per  weight  or  measure.  The  Lord 
Justice-Clerk  has  held  that  the  uncertainty  in  the  latter  instance, 
is,  in  all  cases,  previous  to  delivery,  sufficient  to  prevent  the^  com- 
pletion of  the  contract,  and  the  consequent  transference  of  risk  to 
the  purchaser.  This  opinion  he  rests  on  the  general  principle,  that 
non^ascertainment  of  the  price  by  the  contract,  renders  the  contract 
incomplete.    Were  law  a  mere  theoretical  system,  such  a  view  of 
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the  contract  of  sale  might  be  the  most  philosophically  correct.  Law, 
however,  is  a  practical  science ;  its  object  is  to  deal  with  each  special 
case  in  as  equitable  a  manner  as  the  necessary  adherence  to  general 
principles  will  permit.  Keeping  this  in  view,  would  it  not  be  ex- 
pedient to  refrain  from  establishing  any  inflexible  rule,  but,  guided 
by  circumstances,  to  hold  the  contract  to  be  complete  where  the 
amount  of  the  subject  sold,  and  consequently  the  cumulo  price,  is 
ascertainable^  and  to  be  void  only  where  that  is  impossible  ?  M. 
Duvergi^r,  a  modern  French  jurist,  rests  the  principle  on  its  true 
ground  when  he  says,  that  the  risk  of  a  specific  mass  of  fungibles  of 
unascertained  amount,  sold  at  a  rate  of  price  per  weight,  measure,  or 
number,  is  with  the  seller  if  the  goods  oe  destroyed,  ^^  parce  que  la 
pes6e,  le  mesurage  ou  le  compte,  n'etant  plus  possible,  la  quotit^  de 
choses  vendues  reste  incertaine;  par  consequent,  il  tiy  a  aucun 
moyen  de  determiner  le  prix,  et  la  vente  est  par  cela  mSme  |Hrivee 
d'existence." — (Droit  Civil,  i.  87.) 

The  rational  criterion  for  determining  the  passing  of  the  risk  is 
the  possibility  of  ascertaining  the  amount  of  the  eorpxis  destroyed, 
and  thus  fixing  the  price.  No  essential  element  of  the  contract  of 
sale  is  awanting  where  a  specific  mass  of  fungibles  is  sold  at  a  fixed 
rate  per  weight  or  measure,  and  means  exist  for  ascertaining  the 
quantity.  Although  the  quantity  be  not  expressly  stated  in  the 
contract,  it  is,  nevertheless,  an  existing  fact,  which,  even  although 
the  subject  be  destroyed  before  its  being  ascertained  by  the  pur- 
chaser, may  be  otherwise  expiscated.  Practically,  little  difficulty 
would  be  experienced  in  ordinary  commercial  transactions,  where 
the  goods  have  passed  through  several  hands,  in  ascertaining  their 
amount  even  after  their  destruction. 

Although  the  undoubted  principle  of  law  is,  that  there  is  no  sale 
without  a  price,  still  it  is  evident  on  consideration  that  it  cannot  be 
laid  down  as  an  inflexible  rule,  that  the  exact  ascertainment  of  the 
price,  previous  to  the  destruction  of  the  subject,  is  in  all  cases  neces- 
sary to  the  completion  of  the  contract  and  the  transference  of  the 
risk. 

An  exception  to  this  rule  occurs  where,  in  a  sale  of  a  specific  sub- 
ject at  a  rate  per  measure,  delivery  has  taken  place,  and  the  subject 
as  accidentally  perished  in  the  hands  of  the  purchaser  before  the 
cumulo  amount  has  been  ascertained.  The  property  would,  in  such 
a  case,  be  at  the  risk  of  the  purchaser,  and  the  seUer  would  have  his 
claim  for  the  price.  The  amount  of  the  subject,  and  consequently 
the  cumulo  pnce  due,  would  fall  to  be  ascertained  by  the  ordinary 
legal  methods  of  proof. 

Where  also  the  rate  of  price  has  been  referred  to  a  standard,  its 
non-ascertainment  prior  to  the  loss  of  the  subject  does  not  neces- 
sarily void  the  contract.  An  example  offers  in  the  sale  of  a  specific 
heap  of  grain  of  known  quantity  at  fiar^s  prices,  where  the  destruc- 
tion of  the  grain  before  the  fiars  have  been  struck,  would  not  affect 
the  completion  of  the  contract,  or  the  transference  of  the  risk. 


j 
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Several  passages  in  the  ^^ Digest"^  support  the  opinion  of  the 
Lord  Justice-Clerk,  that  the  sale  of  a  certain  and  known  mass  of 
fungibles  by  general  description,  but  of  unascertained  amount,  at  a 
rate  of  price  according  to  measure,  weight,  or  number,  is  not  such 
a  complete  personal  contract  as  will  operate  a  transfer  of  the  risk  to 
the  buyer,  until  the  mass  have  been  measured,  weighed,  or  counted, 
and  the  cumulo  price  so  ascertained. 

This  doctrine  is  stated  in  the  Pandects,  as  resting  upon  the  opinion 
of  Sabinus ;  it  is,  therefore,  not  improbable  that  Proculus  and  the 
rival  sect  of  jurists  bearing  his  name  held  a  contrary  view. 

The  question  is  one  which  has  divided  the  later  Soman  jurists ; 
the  preponderance  of  authority,  however,  being  in  favour  of  the 
doctrine  stated  in  the  Pandects.  In  the  law  of  Scotland,  the  point 
has  previously  received  no  express  decision  either  from  the  Court  or 
the  institutional  writers.  Mr  Bell's  views  upon  it  seem  to  have 
fluctuated  to  some  extent.  In  his  Commentaries  he  says :  ^^  While 
the  sale  is  still  incomplete,  as  where  the  quantity  has  not  been  sepa- 
rated  from  a  commo/mai;  or  u>here  ih? price  l  referred  to  rclht 
or  meaaurementj  and  the  quantity  has  not  been  ascertained;  or  where 
the  bargain  is  in  reference  to  some  test  or  criterion  not  yet  applied, 
the  risk  is  with  the  seller ;  and  if  the  goods  have  perished,  he  will 
have  no  claim  for  the  price.^'  In  his  later  work  on  the  Contract  of 
Sale,  the  following  passages  occur  :-^(p.  13),  *'  The  efiect  of  the 
obligation  by  the  seller  to  deliver  the  specific  thing  sold,  is,  accord- 
ing to  the  law  of  personal  obligations  in  Scotland,  to  throw  the  risk 
of  the  thing  perishing,  without  the  seller^s  fault,  on  the  buyer."  And 
again  (p.  19),  ^^  The  price  may  be  either  a  sum  for  the  whole  sub- 
ject sold,  or  rateably  at  so  much  per  ton,  or  pipe,  or  hogshead,  or 
quarter  of  grain ;  and  then  the  only  question  that  can  be  raised  will 
relate  either  to  the  denomination  of  wrong  specified,  or  to  the  rate 
of  exchange  between  one  country  and  another,  or  to  tite  measurement 
of  the  goods  to  which  the  stipulated  rate  of  payment  is  applicable ;  but 
the  degree  of  uncertainty  depending  on  these  circumstances  does 
not  unfix  the  pricCy  or  enable  the  party  to  withdraw  from  the  con- 

*  {Diff.  xviii.  1,  xxxv.  5,  6.) — *'  Quod  si  vinnm  ita  venierit,  nt  in  singulas 
amphoras :  item  oleum,  nt  in  sin^las  metretas  :  item  frumentum,  ut  in  singnlos 
modios,  item  argentum,  nt  in  singulas  libras,  certum  pretium  diceretur,  quseri- 
tor,  quando  videatur  emptio  perfici  ?  Quod  similiter  scilicet  queritur  et  de  his, 
quie  numero  constant,  si  pro  numero  corpomm  pretium  fuerit  statutum. 
8abinu8  et  Cassius  tunc  pernci  emptionem  existimant,  quum  annumerata,  ad- 
mensa  appensa-ve  sint,  quia  venditio  quasi  sub  hac  conditione  videtur  fieri,  ut 
in  singulas  metretas,  ant  in  singulos  modios  quos  quasve  admensus  eris,  aut  in 
singulas  libras  quas  appenderis,  aut  in  singula  corpora  que  annumeraveris. 
Ergo  et  si  grex  venierit,  si  quidem  universaliter  una  pretio,  perfecta  videtur, 
postquam  de  pretio  convenerit ;  si  vero  in  singula  corpora  xerto  pretio,  eadem 
emnt  qute  proximo  tractavimus,"  t.e.,  tunc  perfici  emptionem  cum  annumerata 
sint.  And  (xviii.  6,  viii.),  ^^  Necessario  sciendum  est,  quando  perfecta  sit  emptio ; 
tunc  enim  sciemus,  cujus  periculum  sit ',  nam  perfecta  emptione  periculum  ad 
emptorem  respiciet.  £t  si  id,  quod  renierit,  appareat  quid,  quale,  quantum  nt, 
it  pretium,  et  pure  Temt,  perfecta  est  emptio. 


254  THE  LAW  OF  DOMICILE.  [May 

tract."  The  subject  being  specific,  if  the  price  is  not  unfixed  by  the 
uncertainty  attaching  to  the  amount,  the  contract  is  complete,  and 
none  of  its  essential  elements  are  awanting. 

In  discussing  the  question  as  a  point  of  principle,  it  is  advisable 
to  keep  wholly  out  of  view  the  English  authorities ;  the  unbend- 
ing rule  of  the  law  of  England  being  that  risk  follows  property, 
reaperit  domino, 

rracticallv,  however,  the  fiction  of  English  law,  that  by  simple 
consent,  without  delivery,  the  property  is  transferred  to  the  buyer, 
is  productive  of  exactly  the  same  effect  in  a  question  of  risk  in  sale, 
as  the  jus  ad  rem  epecificam  conferred  by  the  personal  contract  in 
Scotland. 


THE  LAW  OP  DOMICILE. 

Lord  v.  Colvin. 

This  famous  litigation  which  has  been  in  the  Court  of  Chancery  for 
many  years,  relates  to  the  succession  of  the  late  Dr  Cochrane  of 
Ciip'pens,  in  Renfrewshire.  There  are  in  all  seven  suits,  the  above 
title  designating  a  suit  between  the  third  husband  of  the  widow  of 
the  eldest  son  of  Dr  Peter  Cochrane,  the  testator  in  the  cause,  and 
the  representative  of  his  will.  The  otiier  suits  are  Moorhouse  t?. 
Colvin,  by  a  lady  claiming  as  legitimate  onlv  child  of  Dr  Cochrane 
under  an  alleged  Indian  marriage ;  the  origmal  suit  of  Cochrane  v, 
Cochrane,  for  the  administration  of  the  testator^s  estate ;  Colvin  v. 
Lord,  in  which  the  parties  to  the  present  suit  stand  reversed ;  Barton 
V.  Colvin,  by  the  second  husband  of  the  lady  who  was  afterwards 
wife  of  the  plain tifi^;  and  Gruggen  v.  Cochrane  and  Gruggen  v. 
Barton,  by  the  creditors  of  Peter  Cochrane,  the  eldest  son  of  the 
testator.  One  of  the  principal  questions  for  decision  was  as  to  the 
domicle  of  the  testator  Dr  Cochrane  at  the  time  of  his  death.  As 
the  subject-matter  of  the  litigation  is  Scotch,  and  the  judgment  of 
the  yice-Chancellor  Kinderley  a  most  luminous  exposition  of  the 
law  of  domicile,  it  is  here  reprinted  from  the  report  in  the  Law 
Times^  vol.  xxxii.,  p.  377. 

The  following  aathorities  were  referred  to : — ^Whitelock  t.  Baker,  13  Yes. 
dll  ;  Story's  Conflict  of  Laws,  ss.  43-44  ;  Whicker  v.  Hume,  31  L.  T.  Rep, 
319. 

The  Vice-chancellor. — ^In  the  spring  of  the  year  1819  Dr  Cochrane,  with 
his  family,  arrived  in  England  on  his  return  from  India,  haying  amassed  a  lai^a 
fortune  in  that  country.  His  family  consisted  of  himself,  his  wife,  and  two 
sons;  Peter  the  eldest,  bom  the  18th  December  1811,  and  John  the  youngest, 
bom  the  12th  September  1813.  His  domicile  of  origin  was  Scotch.  He  was  the 
proprietor  of  a  small  estate  in  Renfrewshire,  in  Scotland,  called  Clippens,  oon- 
sistmg  of  about  60  Scotch  acres,  namely,  20  of  nloughable  land,  and  40  of  wood 
and  unclaimed  moss,  with  an  old  house  of  small  size.    This  estate  had  been  the 

Property  of  hb  ancestors  for  about  200  years,  and  was  his  own  birthplace.    He 
ad  bought  it  about  the  year  1789,  when  in  India,  from  the  tmstees  for  hia 
father^s  creditors,  and  haa,  before  his  return  from  India,  caused  a  new  house  to 
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be  built  upon  it,  btrger  than  the  old  one,  but  still  of  modemte  dimenBionB.  The 
old  house  was  left  standing.  At  the  time  of  his  return  from  India,  Clippens 
was  occnpied  by  his  aster  Mrs  M'Farlane,  then  a  widow,  who  died  in  1820. 
In  tiie  couree  of  the  year  1819  Dr  Cochnme  Tisited  Ciippens,  and  passed  that 
summer  in  a  tour  in  the  north  of  Scotland,  and  the  winter  in  Edinburgh.  la 
June  1820  he  took  up  his  abode  at  Olippens,  where  he  continued  to  reside  till 
May  1825,  with  occasional  absences  at  Edinburgh.  From  rery  neaxir  the 
oommencement  of  this  period  till  the  end  of  it  the  boys  Peter  and  John  had  a 
tutor  residing  in  the  family,  the  Rer.  John  Birkmyr,  afterwards  doctor  of 
divinity  and  minister  of  the  Dean  Church  of  Edinburgh.  In  each  of  the  five  years 
of  the  period  above  mentioned  the  fiamily  made  a  visit  to  Edinburgh,  and  on 
one  or  two  of  those  occasions  remained  there  some  months.  But  those  occasional 
absences  did  not  prevent  Ciippens  from  being  their  home ;  and  there  can  be  no 
doubt  that  from  the  time  Dr  Cochrane  arrived  in  Scotland  from  India  up  to 
Ifay  1825  the  domicile  of  Dr  Cochrane  was  Scotch,  which  was  his  domicle  of 
origin,  and  which,  assuming  it  to  have  been  previously  changed  to  an  Anglo- 
Indian  domicile,  by  reason  of  his  long  residence  in  India  in  the  Company's 
service,  reverted  upon  his  taking  up  his  abode  at  Ciippens  in  June  1820.  In 
May  1825  Dr  Cochrane  with  his  family  left  Ciippens  and  proceeded  to  the 
continent.  From  that  time  neither  he  nor  any  of  his  family  ever  during  the 
remainder  of  his  life  returned  to  reside  at  Ciippens,  nor  even  to  sle^  there  for 
a  single  night,  nor  did  they  during  that  period  ever  return  to  Scotland  except 
for  a  short  visit  in  the  year  1829.  The  question  is,  whether  in  or  subsequently 
to  the  month  of  May  1825  Dr  Cochrane  abandoned  his  Scotch  domicile,  and 
acquired  a  domicile  in  France,  in  which  country  he  resided  for  the  five  years 
preceding  his  death.  He  left  Ciippens  on  the  18th  May  1825,  on  his  way  to 
Switzexmnd,  and  arrived  at  Berne  in  Switserland  on  the  80th  September  foU 
lowing,  having  in  the  interval  stayed  about  three  months  in  London  and  ahout 
three  weeks  in  Paris.  His  object  in  going  to  Berne  was  to  {^aoe  his  two  boys 
at  the  sciiool  of  the  celebrated  M.  Fellenberg,  at  Hof  wyl,  in  the  vicinity  of 
Berne.  Accordingly,  immediately  after  their  arrival  at  Berne,  the  boys  were 
placed  at  M.  Fellenbeig's,  the  doctor  and  Mrs  Cochrane  remaining  at  Berne 
except  perliaps  for  some  short  excursions.  Scarcely  six  months,  however,  had 
dapsed  ere  Dr  Cochrane,  having  found,  as  he  says  in  a  letter  to  Crow  of  the 
4th  July  1826,  rety  substantial  reasons  for  disapproving  both  of  the  persenal 
conduct  and  the  system  of  education  of  M.  Fellengbeig,  resolved  to  remove  the 
boys  altogether  nom  his  institution,  which  he  accordingly  did  on  the  2d 
April  IsSd ;  and  on  the  6th  May  following  Dr  Cochrane,  witii  his  £unily, 
quitted  Berne  for  Paris,  where  they  arrived  on  the  17th  Mav  1826;  and  from 
uutt  day  till  the  day  of  Dr  Cochrane's  death,  which  happenea  on  the  18th  June 
1831,  a  period  rather  exceeding  five  years,  they  continued  to  reside  at  Paris, 
with  only  such  oocaaonal  absences  as  I  shall  mention.  In  each  of  the  five 
years  of  the  residence  at  Paris,  Dr  Cochrane  and  his  family  made  an  excunoon 
to  some  bathing  place  on  the  French  coast,  Dieppe  or  Boulogne,  returning  on 
each  occasion  to  tneir  abode  at  Paris.  Early  in  July  1829  Dr  Cochrane  and  his 
w^  and  two  sons  left  Paris  for  Scotland  by  way  of  Boulogne.  They  arrived 
in  London  on  the  21st  July.  They  remained  there  a  month.  On  the  21st 
August  they  left  London  for  Glasgow.  At  that  time  it  must  have  taken  them 
some  days,  probablv  a  week  at  least,  to  get  to  Qlasgow,  as  they  travelled  bv 
posting,  so  that  I  think  they  could  not  have  arrived  at  Qlasgow  till  towards 
the  end  of  August.  They  stayed  at  Gla^w  at  an  hotel  three  or  four 
weeks,  in  which  time  Dr  Cochrane,  and  no  doubt  Mrs  Cochrane  and  the  boys, 
or  some  of  them,  went  over  two  or  three  times  a  week  to  Ciippens,  but  none  of 
them  stayed  a  single  night  there.  About  the  20th  September  Dr  Cochrane  and 
the  imiMly  left  Glasgow  on  their  way  back  to  Paris  ;  they  stayed  some  weeks 
at  Ekfinburgh,  and  arrived  at  Paris  on  the  6th  November.  In  April  1830  Mr 
and  Mrs  Moorhonse  came  to  Paris  on  a  viut  to  Doctor  and  Mrs  Cochrane,  and 
stayed  with  them  till  near  the  end  of  July,  a  period  of  about  three  months,  when 
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tbey  returned  to  Englaud.  On  the  2d  November  1830  Peter,  the  eldest  son, 
being  then  under  the  age  of  nineteen,  married,  clandestinely,  Eleanor  Fuller, 
who  was  lady*8  maid  to  his  aunt,  Mrs  Baker.  On  the  8th  June  1831  Dr 
Cochrane  and  his  wife  and  two  sons  left  Paris  for  Boulogne :  being  in  a  declin- 
ing state  of  health,  he  was  accompanied  by  a  medical  gentleman  named  Young. 
On  the  first  evening  they  arrived  at  Beauvais,  and  that  same  night  Dr  Coch- 
rane died.  I  have  said  that  on  that  occasion  he  was  then  on  his  way<io  Bou- 
logne. Whether  he  intended  to  stop  there  or  to  cross  over  to  England  is  a 
subject  of  some  difference  in  the  evidence  ;  but  it  appears  to  me  not  very  im- 

Sortant  with  reference  to  the  question  of  domicile.  There  is  not  the  smallest 
oubt  whatever  that  Dr  Cochrane  was  intending  to  return  to  Paris  on  that 
occasion.  His  establishment  remained  iust  as  it  was ;  except  as  to  what  he 
took  with  him  everything  remained,  which  seemed  to  show  he  was  going  away 
intending  to  come  back.  No  doubt  there  is  contradictory  evidence  on  that 
subject ;  but  that  is  the  conclusion  I  unhesitatingly  arrive  at.  An  impressioa 
prevailed  with  some  that  he  was  coming  over  for  the  purpose  of  altering  his 
will  to  the  prejudice  of  his  eldest  son  Peter,  with  whom  ne  was  of  course  much 
displeased,  on  account  of  his  marriage ;  and  that  was  certainly  Peter's  own 
belief,  but  I  do  not  think  it  very  important.  These  are  the  events,  so  far  as 
they  may  be  considered  material,  which  occurred  between  the  18th  May  1825, 
when  Dr  Cochrane  and  his  family  left  Clippens,  and  the  18th  June  1831,  the 
day  of  his  death.  The  question  then  is,  whether  Dr  Cochrane  had  lost  his 
Scotch  and  acquired  a  French  domicile  ?  It  is  not  my  intention  to  enter  upon 
an  elaborate  discussion  of  the  various  definitions  which  have  been  given,  or  at- 
tempted to  be  given,  of  the  teim  **  domicile ;"  at  the  same  time  it  is  impossible 
to  avoid  some  reference  to  them.  I  concur  in  the  observation  of  Lord  Cran- 
worth  in  Whickler  v.  Hum«,  that  many  of  them  are  rather  illustrations  than 
definitions.  Some  of  them  also  appear  to  me  obj^ctional,  because  they  are  ex- 
pressed in  language  more  or  less  figurative,  which  ought  never  to  be  the  case 
with  what  professes  to  be  a  definition.  Some  of  the  Roman  definitions  are 
utterly  inapplicable  to  the  present  condition  and  habits  of  mankind.  The 
Boman  definition  most  frequently  cited  (that  is,  the  definition  from  the  Roman 
law),  is  this  :  Cod.  Lib.  10,  tit,  39,  b.  7,  ''In  eodem  locosingulos  habere domi- 
cilium  non  ambigitur  ubi  quis  larem  rerumque  ac  fortunarum  summam  con- 
stituit,  unde  rursus  non  sit  discessurus  si  nihil  avocet ;  unde  cum  profectus  est 
peregrinari  videtur  ;  quod  si  rediit,  peregrinaii  jam  destitit."  I  confess  it  has 
always  appeared  to  me  that  this  sentence  is  more  to  be  admired  for  the  neat- 
ness of  its  latinity  than  for  its  merits  as  a  leeal  definition.  It  seems  to  me  to  be 
open  to  the  objection  of  being  (at  least  in  the  fir»t  branch  of  the  sentence)  ex- 
pressed in  figurative  language.  Moreover,  it  depends  upon  the  manner  in  which 
it  is  translated,  whether  it  accords  with  the  decisions  of  our  courts ;  and  I 
know  no  Latin  sentence  more  difficult  to  translate.  Almost  every  important 
word  in  the  sentence  presents  some  difficulty.  The  word  *'  larem,"  which  even 
to  a  Roman  was  to  a  certain  extent  a  figurative  expression,  may  perhaps  be 
properly  translated  **  household,**  meaning  by  that  term  the  united  body,  con- 
sisting of  a  man  and  his  wife  and  children  and  domestics  dwelling  together  in 
one  abode.  "  Larem,'*  as  I  understand  it,  does  not  signifv  the  place  of  abode. 
The  words  of  the  definition  are, "  In  eodem  loco**  in  that  place,  "  ubi  quis  larem 
constituit  ;**  that  is,  a  man  has  his  domicile  in  that  place  where  he  nas  estab- 
lished his  ''  larem  ;*'  and  whether  the  word  be  ^'  larem**  or  "  lares,*'  it  must 
mean,  as  I  understand  it,  not  the  place  of  residence,  but  the  body  which  resides 
there  ;  or  perhaps  more  correctly,  the  fact  of  co-residence  as  members  of  the 
same  family.  That  is  my  understanding  of  the  word  "  larem  ;**  but  I  should 
suggest  the  meaning  of  the  word  "  household,*'  to  be  where  a  man  has  estab- 
lished his  residence.  It  is  not  easy  to  suggest  a  translation  of  the  words  which 
follow,  "  rerum  ac  fortunarum  summam,"  which  shall  be  faithful  to  the  original, 
and  at  the  same  time  convev  to  the  mind  a  precise  and  definite  idea.  The  word 
'<res**  probably  here  signifies  "business;"  '*  fortune,*'  no  doubt  means  ''pos- 
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sessions,*  or  "  property ; "  but  what  does  "  summa"  mean  1  The  proper  mean- 
ing of  the  word  is  the  <*  sum  or  aggregate,"  but  it  is  perhaps  here  used  to 
dgnify  **  the  chief  or  principal  part,"  in  which  sense  I  think  it  is  sometimes  used. 
Story,  J.y  evidently  felt  the  difficulty  of  rendering  this  branch  of  the  sentence 
into  English,  and  in  order  to  give  something  intelligible  he  has  sacrificed  ac- 
curacy of  translation--he  has  rendered  it  thus :  **,  There  is  no  doubt  that  every 
person  has  his  domicile  in  that  place  which  he  makes  his  family  residence,  and 
principal  place  of  his  business.  This  is  obviously  rather  a  paraphrase  than  a 
translation.  I  am  not  meaning  to  say  an  inaccurate  paraphrase,  but  not  a  strict 
translation.  A^in,  the  term  ^'  peregrinari"  in  the  last  branch  of  the  sentence, 
re(|uire8  a  particular  translation  to  make  the  definition  agree  with  the  de- 
cisions  of  our  courts.  The  word  properly  means,  *<  to  be  in  a  foreign  country;" 
but  if  it  be  so  translated,  it  would  not  agree  with  the  proposition,  now  well 
established,  that  a  man  may  establish  a  domicile  in  a  foreign  country,  and  in 
which  he  still  continues  to  be  a  foreigner.  The  word  "  peregrinari"  must  there- 
fore be  translated  "  to  be  a  wanderer,"  viz.  from  home,  and  so  Storj,  J.,  translates 
it.  Therefore,  if  this  celebrated  passage  from  the  RdVnan  law  is  to  be  Used  as 
a  definition  by  which  our  courts  of  justice  are  to  be  guided,  I  think  it  must  be 
translated  in  some  such  form  as  this  :  ''  There  is  no  doubt  that  every  person 
has  his  domicile  in  that  place  where  he  has  established  his  household,  or,"  if 
you  please,  **  his  family  residence,  and  the  chief  part  or  bulk  of  his  business  and 
of  his  property ;  from  which  he  is  not  intending  to  depart,  if  nothing  calls  him 
away ;  from  which  when  he  goes  away  he  seems  to  be  wandering  from  home ; 
and  from  which  when  he  has  returned  to  it  he  has  ceased  to  be  wandering." 
Thus  translated,  or  in  some  such  way  as  that,  the  sentence  may  not,  perhaps, 
be  objected  to  on  the  score  of  inaccuracy,  though  it  is  still  open  to  the  obser- 
vation that  a  man  may  have  his  fieimily  residence  (his  **  larem"),  whatever  it 
means,  in  one  country,  and  the  chief  part  or  bulk  of  his  property — '*  rerum" — 
and  even  the  chief  part  or  bulk  olhis  business '^  fortunarum  summam,"  in 
another.  Voet's  definition  seems  to  me  as  little  open  to  objection  on  the  score 
of  inaccuracy  as  any  (Yoet,  ad  Pandectus,  Lib.  v.,  tit.  1,  94) :  "  Proprie  dictum 
domicilium  est,  onod  quis  sibi  constituit  animo,  inde  non  discedendi  si  non 
aliud  avocet  aliud insuper."  Vattell,  B.  1,  ch.  19,  s.  22,  defines*'  domicile"  to 
be  a  fixed  residence  in  any  place^  with  an  intention  of  always  staying  there. 
Upon  which  Story,  J.,  justly  remarks,  ^'  This  is  not  an  accurate  statement ;  it 
would  be  more  correct  to  say  that  that  place  is  properly  the  domicile  of  a 
person  in  winch  his  habitation  is  fixed,  without  any  present  intention  of  re- 
moving therefrom."  I  would  observe,  however,  that  this  emendation  of  Story, 
J.,  though  a  decided  improvement  upon  Vattell,  would  not,  perhaps,  quite 
agree  with  the  decisions  of  the  English  courts,  with  respect  to  Scotchmen  going 
to  India  in  the  service  of  the  East  India  Company.  Scotchmen  going  to  India 
in  the  service  of  the  East  India  Company,  have  been  held  by  a  well-established 
rule  to  acquire  an  Anglo-Indian  domicile ;  and  if  they  die  while  they  have  that 
domicile,  their  effects  will  be  administered  according  to  the  Anglo-Indian  law, 
that  is,  English  law ;  and  yet  ninety-nine  out  of  every  hundred  servants  of  the 
company,  when  they  go  out  to  India,  and  while  they  remain  there,  entertain, 
and  are  continually  declaring,  a  settled  and  abiding  purpose  and  intention  to 
return  home  as  soon  as  they  can  accumulate  a  sufficient  fortune.  I  would 
venture  to  suggest  that  the  definition  of  an  acquired  domicile  might  stand  thus : 
^  That  place  is  properly  the  domicile  of  a  person,  in  which  he  has  voluntarilyfixed 
the  habitation  of  nimself  and  his  fieimily,  not  for  a  mere  special  and  temporary 
purpose,  but  with  a  present  intention  of  making  it  his  permanent  home,  unless 
and  until  something  (which  is  unexpected,  or  uncertain)  shall  occur  to  induce 
bim  to  adopt  some  other  permanent  nome."  I  am  disposed  to  think  that  the  de- 
finition thus  modified  will  be  found  to  be  in  accordance  with  most,  if  not  all,  of 
the  leading  decisions  on  the  subject  of  acquired  domicile.  But  whatever  may  be 
the  most  correct  and  proper  terms  in  whicn  to  frame  a  defiinition  of  domicile,  this, 
VOL.  m.— >no.  xxiz.  mat  1869.  s  k 
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at  least»  is  clear  and  beyond  controversy,  that  to  constitute  an  acquired  domi- 
cile, two  things  are  required — act  and  intention — ''fiu:tum  et  animus."    To 
use  the  language  of  the  eminent  American  jurist,  to  whose  admirable  writings 
I  have  before  referred :  '^  Two  things  must  concur  to  constitute  domicile"  (of 
course  he  is  speaking  of  acquired  domidie)  :  "  first,  residence  ;  and,  secondly, 
the  intention  of  making  it  the  home  of  the  party."    There  must  be  the  fact 
and  the  intent ;  for,  as  Pothier  has  truly  observed,  a  person  cannot  establish  a 
domicile  in  a  place  except  it  be  animo  et  facto.   Now,  in  the  case  of  Dr  Cochrane, 
with  respect  to  tYte  factum  there  is  no  doubt  whatever.    It  is  certain  that  for 
full  five  years  next  preceding  his  death  he  resided  in  France.  During  the  whole 
of  that  time  he  dwelt  with  his  wife  and  family  at  Paris,  never  quitting  it,  except 
occasionally  for  special  temporarypurpo8es,oneach  of  which  occasions  he  quitted 
it  with  the  intention  of  s'^dily  returning  to  it,  which  intention  was  always 
fulfilled  except  on  the  last  occasion,  when  death  overtook  him  at  the  end  of 
the  first  dav's  jouniey  from  his  dwelling.    So  fiir  as  relates  to  the  factum  of 
residence,  there  was,  undoubtedly,  such  a  residence  in  France  as  would  be  amply 
sufficient  for  the  constitution  of  a  French  domicile.    It  remains  then  to  con- 
eider  what  was  the  ontmtM,  the  intent,  of  Dr  Cochrane  with  respect  to  this 
residence  in  France  ?    And  this  must  be  ascertained  by  a  minute  examination 
of  the  circumstances,  the  condition  and  the  conduct  of  Dr  Cochrane,  and  the 
ezpresdons  used  by  hhn,  both  in  writing  and  verbally.    Now  it  strikes  me  in 
the  outset,  that  there  are  some  particulars  to  be  noticed  in  the  circumstances 
and  condition  of  Dr  Cochrane,  the  tendency  of  which  is  strong  towards  the 
opinion  that  he  was  not  likely  to  intend  to  establish  a  permanent  abode  in  a 
foreign  country.     He  and  all  his  ancestors  were  Scotch ;  for  some  200  years 
the  family  had  been  settled  at  Clippens,  which,  though  hut  a  small  estate,  made 
the  owner  a  landed  proprietor  or  kiird.    He  was  himself  born  at  Clippens,  in 
the  old  house,  which  he  did  not  cause  to  be  pulled  down  when  he  built  a  new 
one,  and  which,  with  reference  to  old  associations,  he  constantly  refused  to  pull 
down  when  urged  by  his  friends  to  do  so,  as  it  was  a  **  desight'  to  the  premises. 
He  had  not.  indeed,  actually  inherited  the  property,  for  while  in  India  he  had 
bought  it  rrom  the  trustees  for  his  father's  creditors,  and  indeed  his  letters 
written  at  the  time  eeem  to  me  to  indicate  thkt  he  made  the  purchase  with 
some  reluctance ;  but  I  think  that  the  evidence  tends  decidedly  to  show,  that 
at  least  after  he  came  to  reside  at  Clippens,  he  felt  a  great  interest  in  the  place, 
and  even  a  strong  attachment  to  it.    lie  had  return^  from  India  with  a  large 
fortune,  and  had  laid  out  money  in  improving  th^  jpremises.    As  he  was  by  no 
means  without  fiimily  pride,  so  also  he  (as  well  as  his  wife)  was  not  altogether 
ft^e  from  love  of  ostentation  and  display,  although  he  was  not  so  much  influ- 
enced by  these  tendencies  as  to  prevent  his  being  a  man  of  strong  good  sense. 
His  great  passion  was  a  love  for  horses.    He  had  brought  over  some  Arab 
horses  fkim  India,  from  which  he  bred,  and  it  seems  to  me  from  his  letters,  and 
Indeed  from  other  parts  of  the  evidence,  that  nothing  occupied  so  much  of  his 
time  and  attention  as  the  increase  and  improvement  of  his  stud.  In  connection 
with  this  pursuit  he  had,  in  or  about  1821,  built  at  considerable  expense  a  spaci- 
ous riding-school  at  Clippens,  as  well  as  new  stables.    His  love  of  animals  was 
not  confined  to  horses ;  his  poultry-yard  seems  to  have  been  an  object  of  his 
attention,  and  was  numerously  stocked  with  native  and  foreign  breeds.   He  had 
a  great  regard  for  the  pigeons  in  his  dovecote,  waging  a  fierce  war  with  their 
destroyers  the  owls ;  and  even  the  rooks  that  frequented  the  premises  found 
in  him  a  protector  against  the  fowling-pieces  of  the  neighbours.    AH  these 
tastes  and  tendencies  might  obviously  be  more  easily  and  freely  indulged  and 
enjoyed  by  continuing  to  reside  at  Clippens,  than  by  goin^  to  reside  at  any  place 
on  the  Continent.    In  short,  from  these  considerations  it  appears  to  me  that, 
primd  facie  at  least,  it  would  be  justly  considered  very  improbable  that  Dr 
Cochrane  should  at  any  time  entertidn  an  intention  of  establishing  his  penna- 
nent  abode  in  France,  or  indeed  at  any  other  place  than  Clippens.   If  he  at  any 
time  formed  such  an  intention,  it  must  have  been  under  the  operation  and  influ- 
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enoe  of  flome  motive  or  motives  of  no  trifling  cogency.  Let  me  now  inquire  what 
were  the  motives  which  induced  Dr  Cochrane  to  go  away  from  Clippens  in  May 
1825.    Three  motives  have  heen  assigned  for  Dr  Cochrane's  leaving  Clippens ; 
first,  a  desire  to  edacate  his  two  sons  at  Hof wyl,  in  Switxerhind ;  secondly,  hia 
displeasure  with  his  neighbours  at  being,  as  he  thought,  uniustly  assessed  for 
pamhial  charges ;  and  thirdly,  the  finding  that  his  neighbours  avoided  the 
society  of  his  family  by  reasons  of  rumours  as  to  Mrs  Cochrane's  conduct.  [The 
V.  C.  then  went  through  the  evidence  in  support  of  each  of  these  alleged 
motives  ;  concluding  wiUi  observations  to  the  following  efiect  :^-that,  although 
the  first  motive  might  have  operated  most  strongly  to  induce  Di  Cochrane  to 
leave  Clippens,  though  only  for  a  temporary  purpose,  the  third,  no  doubt,  in-> 
fluenced  him  not  only  in  leaving  Clippens,  but  also  in  staying  away  when  th^ 
temporary  purpose  was  satisfied.   It  might  be  that  Dr  Cochrane  contemplated 
an  absence  from  Clippens  for  some  time,  but  the  evidence  also  tended  to  the 
conclusion  that  he  meant  ultimately  to  return  to  it.   He  left  Clippens  for  Beme» 
in  May  1826.    Being  dissatisfied  with  the  system  of  education  at  Berne,  he  left 
that  place,  and  with  his  family  arrived  at  Paris  on  the  17th  May  1826  :  the 
desire  still  to  educate  his  sons  abroad^  appearing  to  have  influenced  him  in 
residing  in  that  capital.     His  Honour  then  continued  as  follows :]    The  first 
fact  deserving  notice  is,  that  from  a  very  early  period  after  the  arrival  at  Paris, 
Dr  Cochrane  adopted,  and  continued  until  his  death,  a  plan,  mode,  and  style, 
with  respect  to  his  abode  and  his  establishment,  altogether  unusual  with  per- 
sons intending  only  a  temporary  sojourn  at  Paris,  and  usual  only  with  those 
who  design  a  permanent,  or  at  least  a  prolonged,  residence  there.     Instead  of 
occupying  apartments  in  an  hotel,  or  taking  furnished  lodgings,  we  find  that 
within  two  months  after  his  arrival  at  Paris,  he  rented  an  unramished  apart- 
ment (suite  of  rooms)  at  No.  11,  Boulevards  des  Capucines,  which  he  furnished  ; 
and  these  he  continued  to  occupy  till  the  beginning  of  1830,  when  he  removed  to 
a  more  spaeiousand  commodious  apartment  (suite  of  rooms)  at  6,  Place  Venddme, 
which  he  took  unfurnished,  and  which  he  furnished,  and  which  continued  to 
be  the  residence  of  himself  and  his  family  until  his  death — so  that  he  occupied 
the  first  apartment  for  about  three  and  a  half  jears,  and  the  second  about  one 
and  a  half:    It  does  not  appear  for  what  precise  term  he  agreed  to  take  the 
first  apartment,  but  the  tenancy  was  determinable  at  three  months'  notice,  and 
the  rent  was  2400  or  2500  francs  a  year— about  L.lOO  a  yesa,  payable  quar- 
terly.    The  apartment  in  the  Place  Vendome  was  taken  hyVr  Cochrane  under 
a  lease  from  a  lady  named  the  Comptease  le  Clerc  (who  herself  held  as  lessee 
from  the  owner),  for  one,  two,  or  three  years  determinable  at  their  respective 
choice,  at  three  months'  notice,  the  apartment  in  question  being  described  as 
the  first  floor  of  No.  6,  Place  Venddme,  with  the  stables  and  appurtenances,  at 
the  yearly  rent  of  7000  francs,  that  is  about  L.280,  from  January  1830.    In 
both  cases  the  tenant  paid  the  direct  taxes.    Having  regard  to  the  habits  pre« 
vailing  in  France,  the  mode  of  taking  and  furnishing  these  two  sets  of  apart- 
ments was  equivalent  to  taking  a  lease  of  an  unfurnished  house  in  London  and 
furnishing  it.    According  to  the  description  given  by  M.  Proudhomme,  the 
owner  of  the  house,  No.  6,  Place  Venddme,  the  apartment  rented  by  Dr  Coch- 
rane in  that  house  consisted  of  ten  rooms,  besides  the  servants'  rooms,  kitchen, 
and  oflices.      On  taking  this  apartment,  Dr  Cochrane,  at  his  own  expense, 
construcfed  a  chimney  in  the  back  dining-room  in  the  place  of  a  stove  which 
before  existed  there,  and  also  a  small  oven  in  the  kitchen.    The  furniture 
which  Dr  Cochrane  purchased  for  these  two  residences  is  variously  described 
by  the  witnesses,  by  the  terms,  <*  commodious,"  "  handsome,"  *'  splendid," 
«  magnificent,"  and  one  of  the  witnesses,  in  the  fervour  of  her  admiration, 
declares  that  it  was  equal  to  that  in  the  king's  palace.    I  think  I  may  justly 
assume  it  to  have  been  at  least  commodious  and  handsome,  and  considering  Dr 
Cochrane's  wealth,  and  the  proved  tendency  to  ostentation,  at  least  of  Mrs 
Cochrane,  it  is  not  probable  that  it  was  otherwise  than  handsome  and  expen- 
riTe.  Mr  Fran^^s  Langaii»  who  is  the  brother  of  the  Abbe  Langan,  a  tutor  who 
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lived  in  the  fiimily  of  Dr  Gochiuney  says,  the  farniture  in  the  Place  Yenddme 
waa  excellent  furniture,  and  that  Dr  Cochrane  had  great  pride  in  it.     Dr 
O'Orady  says  the  rooms  were  magnificently  furnished.  George  Vacher,  the  son 
of  the  upholsterer  who  supplied  a  portion  at  least  of  the  furniture  at  both  Dr 
Cochrane*s  residences  in  Paris  (he  the  son  having  himself  accompanied  the 
furniture  on  its  delivery  on  the  premises),  says  that  it  was  splendid  furniture. 
One  item  of  ornamental  furniture  is  mentioned  by  M.  Sourain,  the  watchmaker, 
who  says,  that  among  several  clocks  purchased  by  Dr  Cochrane,  was  one  for 
his  saloon,  the  price  of  which  was  1400  francs  (L.66),  rather  an  expensive 
article  of  furniture.  The  establishment  of  servants,  horses,  carriages,  and  other 
matters,  both  of  convenience  and  of  luxury,  were  in  keeping  witn  the  position 
of  a  fiimily  thus  located.   The  number  of  servants  may  have  occasionally  varied 
in  some  slight  degree,  but  in  general  it  seems,  by  the  evidence,  to  have  con- 
sisted of  four  or  five  men  and  three  or  four  women.    Latterly  all  the  servants 
(or  at  least  all  but  one)  were  French.     The  number  of  horses  seems  to  have 
been  never  less  than  five  or  six  (including  four  carriage  horses),  and  sometimes 
the  total  number  amounted  to  seven  or  eight ;  one  witness  says  nine.     Three 
carriages  were  kept.    Several  of  the  tradespeople  who  supplied  the  family  with 
the  usual  articles  of  consumption  have  been  examined,  and  from  their  evidence 
it  appears  that,  with  respect  to  all  such  matters,  the  course  of  dealing  was  en- 
tirely on  the  footing  usual  in  the  case  of  a  &mily  having  a  fixed  and  permanent 
abode  at  Paris,  credit  being  given  in  a  manner  and  to  an  extent  altogether  un- 
usual with  respect  to  an  English  family  intending  only  a  temporary  rendence. 
But  it  may  be  observed,  that  these  tradespeople  form  their  judgment  as  to 
whether  a  person  is  a  permanent  or  merely  temporary  resident  only,  from  the 
fact  of  his  living  in  a  furnished  apartment,  or  hiring  an  unfurnished  one, 
and  putting  in  his  own  furniture.     Their  expression  is  ^  living  in  his  own 
furniture."  In  connection  with  the  mention  of  the  stable  establishment,  I  may 
observe,  that  in  August  1828  Dr  Cochrane  caused  to  be  sent  over  to  him  from 
Clippens  two  horses  which  he  had  bred  there  ;  and  moreover,  in  1831  he  had 
eiven  directions  for  two  more  horses  of  his  stud  to  be  sent  over  ft-om  Clippens, 
but  the  execution  of  that  design  was  prevented  by  his  death.    This  is  proved 
by  Crow  and  Lockhead.    Now,  all  that  I  have  mentioned  respecting  the  plan 
and  mode  of  residence,  and  establishment  adopted  and  maintained  by  Dr  Coch« 
rane  at  Paris,  in  my  opinion  tends  strongly  to  the  inference  that  he  intended  a 
prolonged  if  not  a  permanent  residence  at  Paris  ;  and  this  strikes  me  very  for- 
cibly, that  whatever  weight  is  due  to  the  argument  derived  from  the  circum- 
stances attending  Dr  Cocbrane*s  residence  in  the  Boulevards  des  Capucines,  as 
indicating  an  intention  of  prolonged  residence  in  France,  an  argument  of  far 
greater  force  in  &vour  of  such  intention  is  to  be  derived  from  the  circumstances 
attending  his  change  of  residence  to  the  Place  Yenddme,  when  we  find  that, 
after  no  less  than  three  and  a  half  years'  residence  at  the  former  place,  being 
dissatisfied  with  the  accommodation  or  the  locality,  or  the  style  of  the  apart- 
ment he  was  living  in,  he  thought  fit  to  remove  to  a  more  spacious  and  fashion- 
able and  expensive  dwelling,  and  to  fit  it  up  and  furnish  it  at  considerable  ex- 
pense.     There  are,  however,  three  circumstances  relating  to  the  dwelling 
and  establishment  of  Dr  Cochrane  at  Paris,  which  may  be  thought  to  have  a 
contrary  tendency,  and  which  therefore  deserve  notice.    The  first  is,  a  stipu- 
lation introduced  into  the  leases  or  agreements  under  which  Dr  Cochrane  rented 
each  of  his  two  dwellings,  making  the  tenancy  determinable  on  three  months' 
notice.     This,  no  doubt,  at  first  sight,  would  seem  to  indicate  that  a  speedy  de- 
parture was  in  contemplation ;  but  having  regard  to  the  political  events  which 
nad  taken  place  at  Paris  durine  the  half  century  next  preceding  the  time  of 
which  we  are  speaking,  it  would  be  most  natural,  and  I  think  not  inconsistent 
with  an  intention  of  prolonged  or  even  permanent  residence,  that  an  English- 
man should  by  such  a  stipulation  provioe  for  the  chance  of  some  politico  dis- 
turbance occurring  which  might  render  it  expedient  to  quit  the  country  sud- 
denly.   And  accordingly  Mr  ^avan  (one  of  the  boys'  tutors),  who  had  resided 
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in  France  thirty-four  or  thiry-five  years,  saysy  in  his  affidavit,  that  it  is  the 
general  and  almost  universal  practice  of  Englishmen  and  other  foreigners  taking 
up  their  abode  in  France,  and  who  take  leases  of  their  residences,  to  previde  in 
such  leases  for  the  contingency  of  any  cause  for  a  hasty  removal,  by  having  in- 
serted in  such  leases  provisions  for  determining  tenancies  on  three  months' 
notice — a  very  singular  thing ;  and,  under  the  circumstances,  it  does  not  appear 
to  me  that  the  making  such  a  stipulation  is  necessarily  inconsistent  with  an  in- 
tention to  reside  permanently  at  Paris.  The  second  circumstance  deserving  of 
notice  is,  that,  although  the  furniture  at  Clippens  had  been  packed  up,  and 
made  ready  for  removal  at  the  shortest  possible  notice,  Dr  Cochrane  did  not 
send  for  it,  but  allowed  it  to  remun  at  Clippens,  and  incurred  the  expense  of 
purchasing  new  furniture  for  the  apartments  he  rented  in  Paris ;  from  which 
it  has  been  ar^ed  that  Dr  Cochrane  abstained  from  removing  the  furniture 
from  Clippens,  m  order  that  it  might  be  ready  for  use  there  upon  his  return. 
To  a  certain  extent  there  may  be  some  ground  for  this  argument.  It  must, 
however,  be  recollected,  first,  that  the  furniture  at  Clippens  was  of  inferior 
style  and  quality,  and  unworthy  the  style  of  dwelling  which  Dr  Cochrane  had 
adopted  at  Paris,  as  well  as  unsuited  to  Parisian  ideas  and  tastes  ;  and,  secondly, 
that  the  expense  of  the  transport  of  it  to  Paris,  together  with  the  impoii- 
duty^,  would  probably  have  amounted  to  nearly  as  much  as  the  cost  of  new 
furniture.  And,  on  the  first  head,  we  have  the  evidence  of  John  Grieve,  the 
upholsterer,  who,  after  Dr  Cochrane*s  death,  was  employed  to  take  the  furni- 
ture from  Clippens,  to  unpack  it,  and  repack  it,  in  order  to  send  it  to  Mrs 
Cochrane,  and  put  it  up  in  her  house  in  Harley  Street,  London,  who  says  that 
the  furniture  was  not  very  valuable  ;  the  dining-room  curtains  were  silk  and 
worsted  damask,  and  the  whole  of  the  drawing-room  furniture  was  imitation 
rosewood.  And  upon  the  second  head  we  have  also  the  evidence  of  Mr  Beavan 
(who  had  very  long  resided  at  or  near  Paris),  who  says  in  his  affidavit  that  the 
purchase  of  fashionable  furniture  at  Paris  would  cost  but  very  little  more  than 
the  expenses  (including  the  import-duty)  would  amount  to  of  bringing  furniture 
from  such  a  distance  as  Clippens,  besides  the'consideration  that  English  furniture 
would  not  be  at  all  suitable  to  the  style  of  Parisian  apartments.  It  does  not 
appear  to  me  that  the  circumstance  of  Dr  Cochrane  having  abstained  from 
transporting  the  Clippens  furniture  to  Paris  is  necessarily  inconsistent  with  an 
intention  to  make  the  latter  place  his  permanent  residence.  The  third  circum- 
stance  worthy  of  notice  is  somewhat,  perhaps,  of  the  same  character  as  the  last ; 
1  mean  the  fact  that  Dr  Cochrane  did  not  think  fit  to  have  his  plate  brought 
to  Paris  from  the  custody  of  the  Paisley  bankers.  It  appears  from  the  evi- 
dence of  Joseph  Calom^,  who  was  butler  and  valet  to  Dr  Cochrane,  at  the 
Place  Venddme,  for  about  a  year  previous  to  Dr  Cochrane's  death,  that  Dr 
Cochrane  used  English  plated  goods,  which  he  had  brought  over  from  England, 
and  not  silver  ;  Mr  Francis  Langan,  whom  I  have  before  mentioned  as  the 
brother  of  the  boys*  tutor,  indeed,  speaking  of  the  residence  of  Dr  Cochrane  at 
the  Boulevard  des  Capucines,  says,  he  frequently  dined  with  Dr  Cochrane,  that 
he  gave  very  fine  dinners,  and  his  table  was  groaning  with  plate.  These 
two  statements  may  perhaps  be  reconciled  by  supposing  that  Dr  Cochrane  hired 
plate  for  the  occasions  of  dinner  parties,  and  used  the  plated  goods  for  ordinarv 
occanons.  Certain  it  is,  that  during  the  period  that  Mr  Langan  speaks  of, 
during  the  residence  in  the  Boulevards  des  Capucines,  they  were  in  the  habit  of 
giving  great  dinners,  and  that  during  the  resiaence  in  the  Place  Venddme  they 
were  not  in  the  habit  of  giving  dinners,  or  scarcely  ever.  But,  however  that 
may  be,  it  appears  to  me  that  the  fact  is  established  that  Dr  Cochrane  abstained 
firom  bringing  over  his  own  plate  from  Scotland,  and  preferred  purchasing 
plated  goods  in  England  for  the  use  of  his  family  in  Paris.  I  do  not  think 
that  his  doing  so  can  be  altogether  accounted  for  by  the  considerations  of  ex- 
pense of  transport,  or  the  import-duty  which  would  be  payable  upon  it  in 
fVance.  There  is  evidence  to  show  what  Mrs  Cochrane  said  to  that  effect ;  but 
I  think  the  fact  in  question  tends,  so  faa  as  it  goes  (though  I  do  not  think  it 
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of  great  weight),  to  negative  the  sappoflition  that  Dr  Cochrane  intended  to 
reside  permanently  in  France ;  it  may  bare  its  effect  in  showii^;  that  he  in- 
tended ultimately  to  return  to  Clippens ;  but  I  do  not  think  the  fact  of  any 
▼ery  great  weight.    No  account  which  can  be  ^iven  of  Dr  Cochrane's  proceea- 
ings  at  Paris  would  be  complete  which  omitted  to  notice  the  circumstance  of 
the  continued  intercourse  of  Daniel  Pearson  (the  groom)  with  the  family; 
though  I  confess  I  do  not  think  that  this  circumstance  affords  much  argument 
to  either  party  on  the  question  of  domicile.     There  is,  howerer,  another  cir- 
cumstance of  some  weight  as  to  Dr  Cochrane's  intention  with  respect  to  domi- 
cile, which  is  this,  namely,  that  he  seems  to  have  entertained  an  idea  of  pur- 
chasing a  country  house  or  landed  property  in  France,  for  he  made  inquiries 
upon  the  subject  of  a  foreigner  acquinng  and  holding  landed  property  in  fiance, 
and  was  anxious  to  know  whether  the  law  of  France  placed  any  obstacles  in  the 
way  of  a  foreigner  acquiring  landed  property  in  France.    The  tendency  of  this 
fact  is  strongly  in  favour  of  an  Intention  to  reside  permanently  in  France. 
As  a  set-off,  however,  against  this  fact,  we  have  another  fact,  the  tendency  of 
which  is  in  an  opposite  direction,  namely,  that  during  Dr  Cochrane's  residence 
in  Paris  he  was  anxiously  endeavouring  to  increase  his  estate  at  Clippens  by 
the  purchase  of  certain  landed  properties  adjacent  thereto.     It  appears  from 
Crow's  evidence,  taken  in  1844,  that  before  leaving  Clippens  Dr  Cochrane  had 
entertained  such  a  desire ;  and  it  is  shown  by  Dr  Cochrane's  letters  to  Camp- 
bell and  to  Crow,  as  well  as  by  other  evidence,  that  during  the  whole  period  of 
his  residence  at  Paris  he  was  in  treaty  for  the  purchase  of  two  small  properties 
adjoining  to  Clippens,  the  one  consisting  of  two  farms  called  the  Green  and 
Mill  of  Cart,  and  the  other  a  farm  called  Ryewraes.     His  letters  evince  the 
greatest  anxiety  on  his  part  to  accomplish  these  purchases,  particularly  the 
hitter ;  and  at  length,  in  the  year  1831,  shortly  before  his  death,  he  succeeded 
with  respect  to  Ryewraes,  a  contract  having  been  then  entered  into  by  him  for 
the  purchase  of  that  property  for  L.6000,  which  was  not  completed  till  after 
his  death.    And  the  eagerness  with  which  he  pursued  the  object  of  adding  to 
his  Clippens  estate  is  manifested  by  the  fact  that  the  price  which  he  agreed  to 
pay  for  Ryewraes  amounted  to  no  less  than  forty-three  years'  purchase.    It  is 
true  that  Dr  Cochrane's  desire  to  increase  his  property  at  Clippens  may  have 
had  reference  in  some  degree  to  the  consideration  that  it  would  be  the  future 
residence  of  his  descendants,  and  it  may  have  been  a  regard  to  their  future 
interest  which  induced  him  to  add  to  the  family  property.    And  indeed  there 
is  distinct  evidence  that  he  did  anticipate  that  his  descendants  would  take  up 
their  residence  at  Clippens.     But  although  Dr  Cochrane's  expectation  that 
Clippens  would  be  the  future  place  of  residence  of  his  sons  may  have  consti- 
tntea  some  part  of  the  motive  which  made  him  desirous  of  increasing  his  pro- 
perty there,  it  is  impossible,  I  think,  to  conclude  that  it  was  the  whole  or  the 
only  motive  ;  and  the  eagerness  with  which  he  prosecuted  that  design  appears 
to  me  to  afford  an  argument  of  no  slight  weight  in  favour  of  the  proposition, 
that  it  was  not  his  intention  to  abandon  his  Scotch  domicile  and  adopt  a  French 
one.     But,  besides  being  anxious  to  buy  property  near  Clippens,  it  appears 
that  he  desired  also  to  purchase  some  estate  nearer  to  Edinburgh  ;  and  he  ac- 
tually instructed  his  agents,  Messrs  Hotchkiss  and  Meiklejohn  (writers  to  the 
signet  at  Edinburgh),  to  look  out  for  such  a  purchase  for  him.    Dr  Cochrane, 
however,  abandoned  this  idea,  and  did  not  make  any  such  purchase.    He,  never- 
theless, told  Mr  and  Mrs  Moorhouse,  during  their  visit  to  him  at  Paris  in  1830, 
that  he  then  entertained  such  an  intention ;  that  is,  to  buy  property  near  Edin- 
burgh.    This  circumstance,  as  far  as  it  goes,  tends  strongly  to  show  an  inten- 
tion to  retain  the  Scotch  domicile.    Another  fact,  which  seems  to  me  to  tend 
towards  the  same  direction  as  that  which  I  have  Isst  mentioned,  is  this,  that  he 
refused  to  allow  his  house  at  Clippens  to  be  let.     This  fact  also  (though  not  a 
very  strong  one)  tends  to  the  supposition  that  he  meant  to  keep  Clippens  in  a 
state  fit  for  his  own  occupation  whenever  he  should  desire  it,  and  also  supplies 
an  argument  for  the  contention  that  Dr  Cochrane  intended  to  resume  his  resi- 
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deuce  at  Clippens.  I  must  not  omit  to  mention  the  will  or  trust-deed  of  dis- 
position executed  by  Dr  Cochrane  in  1829,  during  his  short  visit  to  this  coun- 
try,  which  I  have  already  mentioned.  By  this  instrument,  as  I  have  said,  he 
disposes  of  all  his  property,  real  and  personal.  It  is  in  the  Scotch  form,  and  at 
the  same  time  so  framed  as  to  be  valid  and  effectual  according  to  English  law  ; 
but  it  does  not  seem  to  have  crossed  the  mind  of  Dr  Cochrane,  or  of  hb  legal 
advisers,  that  it  was  necessary  that  it  should  be  framed  in  conformity  with 
French  law,  by  reason  of  his  having  adopted  a  French  domicile.  In  this  in- 
strument Dr  Cochrane  describes  himself  as  of  "  Clippens,"  and  it  is  always  con- 
sidered by  jurists,  that  the  manner  in  which  a  man  describes  himself  in  solemn 
acts  and  legal  documents  is  an  ingredient  of  an  important  kind  with  reference 
to  the  question  of  where  his  domicile  is.  Another  matter  deserving  of  consi- 
dexaticm  on  the  question  of  Dr  Cochrane's  intention  is  this,  that  during  the 
whole  period  of  his  residence  at  Paris  he  not  only  continued  to  feel  and  to  mani- 
fest a  deep  interest  in  Clippens,  and  everytiiing  connected  with  it,  but  actually 
directed  m  detail  the  mansgement  of  the  property,  and  regulated  everything 
that  was  required  to  be  done  with  respect  to  the  houses,  lands,  horses,  and  the 
other  animals  that  had  been  left  there,  which  furnishes,  as  far  as  it  goes,  an  argu- 
ment— and,  as  I  think,  a  strong  one— to  those  who  contend  that  Dr  Cochiane's 
intention  was  to  return  to  reside  at  Clippens,  and  not  to  fix  his  permanent 
abode  in  France.  [His  honour  then  referred  at  great  length  to  several  letters 
written  by  Dr  Cochrane,  and  verbal  declarations  of  his,  all  tending  to  show  an 
intention  to  return  to  Clippens  at  some  future  period.]  We  have  here  a  number 
of  verbal  declarations,  some  strongly  tending  one  way,  and  some  equally  strong 
tending  the  other  way;  and  I  may  observe  with  regard  to  oral  declarations, that 
jurists  seem  to  be  of  opinion  (and  I  think  the  cases  proceed  on  that)  that 
▼erbal  declarations  are  not  of  so  much  weight  as  written  declarations,  and  that 
neither  verbal  declarations  nor  written  declarations  would  be  so  effective  as  the 
acts  of  the  parties  in  determining  the  question  of  domicile.  The  result  of  the 
evidence  which  bears  upon  the  question  of  Dr  Cochrane's  domicile  appears  to 
me  to  be  this  :  when  I  consider  the  motives  which  may  be  supposed  to  have 
operated  on  the  mind  of  Dr  Cochrane,  I  find  that  some  of  them  are  such  as 
would  incline  him  to  a  residence  in  Scotland,  others  to  a  residence  in  France. 
Three  motives  are  assigned  as  tending  to  induce  Dr  Cochrane  to  reside  at 
Paris  :  first,  a  taste  for  Parisian  life  and  society,  as  well  as  for  the  climate  of 
France,  as  most  suitable  to  his  constitution  ;  secondly,  the  effect  produced  at 
Clippens  by  Mrs  Cochrane's  conduct,  and  the  displeasure  felt  towards  the 
neignbours  on  that  and  other  grounds  ;  and  thirdly,  the  desire  to  educate  the 
sons  abroad  :  the  last  special  and  temporary,  the  oUier  two  of  a  more  perma- 
nent character.  On  the  other  hand,  strong  motives  for  Intending  to  return 
to  reside  at  Clippens  may  be  found  in  his  attachment  to  his  native  country,  and 
-to  Clippens  in  particular,  as  being  the  seat  of  his  ancestors,  his  own  birthplace, 
his  property  wnich  he  delighted  to  improve  and  increase,  and  the  spot  where 
he  was  surrocmded  with  those  objects  which  best  suited  his  natural  tastes  and 
propensities.  Among  these  conflicting  motives  it  is  not  easy  to  say  which  would 
preponderate  in  his  mind.  But  a  perusal  of  all  the  eridence  bearing  upon  the 
motives  rather  inclines  me  to  the  opinion,  that  these  latter  motives  (that  is, 
those  inclining  Dr  Cochrane  to  return  and  reside  at  Clippens)  would,  with  Dr 
Cochrane  himself,  outweigh  the  others.  If  I  examine  the  acts  and  conduct  of 
Dr  Cochrane,  there  is  much  whioh,  if  taken  by  itself,  would  lead  to  the  con- 
clusion that  he  had  abandoned  his  Scotch  and  acquired  a  French  domicile :  the 
mere  fact  of  his  residing  in  France  for  full  five  years  is  of  no  slight  force,  and 
residence  is  often  considered  a  matter  of  great  importance  on  the  question  of 
intention.  His  taking  an  unfinmished  dwelling,  and  furnishing  it  at  his  own 
expense— but  especially  his  doine  this  a  second  time,  and  at  still  greater  ex- 
pense, after  he  had  already  resided  three  years  and  a  half  at  Paris,  and  the 
expensive  establishment  of  servants,  horses,  and  carriages,  which  he  kept,  are 
fkcts  which  afford  a  strong  argument  in  favour  of  a  French  domieile ;  and  so 
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also  is  the  fact  of  his  haring  meditated  the  purchase  of  landed  property  in 
France.  On  the  other  hand,  there  are  other  portions  of  his  acts  and  conduct 
which  seem  to  me  to  have  a  strong  contrary  tendency.  The  intense  interest 
which  he  manifested  in  everything  at  Clippens,  and  the  minuteness,  and  par- 
ticularity, and  constancy,  with  which  he  continued,  during  his  whole  absence, 
to  direct,  regulate,  and  prescribe  all  the  details  of  the  management  of  the  pro- 
perty, and  the  treatment  of  the  horses  and  other  animals  there,  as  if  his  object 
was  to  have  the  place  always  ready  for  re-occupation,  his  refusing  to  let  it,  the 
eagerness  with  which  he  prosecuted  and  effected  his  purpose  of  adding  to  his 
property  there,  his  endeavours  to  purchase  other  property  in  Scotland  nearer 
to  Edinburgh,  his  describing  himself  in  his  last  will  or  trust-deed  of  disposition 
as  of  Clippens — all  these  are  circumstances  which  tend,  and  tend  strongly*,  in 
favour  of  his  retention  of  his  Scotch  domicile.  As  to  his  acts  and  conduct, 
then,  we  have  some  acts  tending  one  way,  and  some  the  other ;  and  it  appears 
to  me,  that  the  inferences  which  may  be  drawn  from  the  acts  and  conduct  of 
Dr  Cochrane  are  prettjr  evenly  balanced.  Again,  when  I  look  at  Dr  Cochrane's 
declarations  of  intention,  whether  written  or  verbal,  I  find  the  same  sort  of 
inconsistency,  some  of  them  tending  in  favour  of  a  Scotch,  and  others  of  them 
in  favour  of  a  French  domicile.  In  such  a  state  of  things,  what  is  the  prin- 
ciple which  ought  to  govern  the  decision  of  the  Court  on  the  question  of  Dr 
Cochrane's  domicile  ?  There  is  one  principle  very  well  established,  namely, 
that  slighter  evidence  is  required  to  warrant  the  conclusion  that  a  man  intends 
to  abandon  an  acquired  domicile,  and  to  resume  his  domicile  of  origin,  than  is 
necessary  to  justify  the  conclusion  that  he  means  to  abandon  his  domicile  of 
origin  and  to  acquire  a  new  one.  And  another  principle  is  that  which  is 
referred  to  by  Lord  Cran worth,  in  Whicker  «.  Hume  in  the  House  of  Lords, 
namely,  that  it  requires  stronger  and  more  conclusive  evidence  to  justify  the 
Court  in  deciding  that  a  man  has  acquired  a  new  domicile  in  a  foreign  country' 
than  would  suffice  to  warrant  the  conclusion  that  he  has  acquired  a  new  domi- 
cile in  a  country  where  he  is  not  a  foreigner ;  for  instance,  the  Court  would 
more  readily  decide  that  a  Scotchman  had  acquired  a  domicile  in  England  than 
that  he  had  acouired  a  domicile  in  France,  where  he  would  be  a  forei^er.  In 
truth,  to  hold  that  a  man  has  acquired  a  domicile  in  a  foreign  country  is  a  most 
serious  matter,  involving,  as  it  does,  the  consequence  that  the  validity  or  inva- 
lidity of  his  testamentary  acts,  and  the  dispoution  of  his  personal  property, 
are  to  be  governed  by  the  laws  of  that  foreign  country.  No  doubt  the  evidence 
may  be  so  strong  and  conclusive  as  to  render  such  a  decision  unavoidable ;  but 
the  consequences  of  such  a  decision  may  be,  and  generally  are,  so  serious  and 
so  injurious  to  the  welfiure  of  families,  that  it  can  only  be  justified  by  the 
clearest  and  most  conclusive  evidence.  In  the  present  case,  the  question  is, 
whether  Dr  Cochrane,  whose  domicile  of  origin  was  Scotch,  and  whose  domicile, 
when  he  quitted  Clippens,  was  decidedly  the  same  domicile  of  origin,  aban- 
doned that  domicile,  and  acquired  a  domicile  in  France,  where  he  was  in  every 
sense  a  foreigner ;  for  it  does  not  appear  that  he  even  made  application  for 
what  are  called  civil  rights,  which  a  foreigner  might  do,  as  appears  by  some  of 
the  evidence ;  and  it  appears  to  me,  that  the  evidence  in  the  case  is  not  of  that 
clear  and  conclusive  character  which  would  justify  me  in  deciding  that  he  had 
abandoned  the  Scotch  domicile,  and  adopted  a  new  one  in  France,  which  was 
a  foreign  country.  Furthermore,  if  I  try  the  question  by  the  criterion  of  the 
often  cited  definitions  from  the  Roman  law,  to  which  I  nave  had  occasion  be- 
fore to  refer,  it  does  not  appear  to  me  that  the  circumstances  of  Dr  Cochrane's 
residence  in  France  satisfy  the  requirements  of  any  of  these  definitions,  and  I 
will  take  in  preference  the  most  celebrated  definitions,  to  which  I  have  before 
largely  referred.  It  does  not  appear  to  me,  as  I  have  said,  that  the  require- 
ments of  the  definition  of  the  Roman  law  are  satisfied  by  the  circumstances  of 
Dr  Cochrane's  residence  in  France ;  for  admitting  that  he  had  established  his 
household  ("  larem,"  whatever  "  larem"  means)  in  Paris,  how  can  it  be  said 
that  he  had  there  established  the  chief  part  or  bulk  of  his  business,  and  of  his 
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property,  that  is,  "  rerum  ac  fortunarum  snminani  ?"  How  can  it  be  said  that 
the  requirements  of  tiiat  definition  were  satisfied  ?  So  far  as  he  had  any  busi- 
ness Q*"  res")  the  business  in  which  he  was  incessantly  engaged  was  the 
management,  and  improvement,  and  augmentation  of  his  estate  at  Glippens, 
and  the  directing  and  regulating  of  everything  connected  with  it.  Business 
he  had  none  at  Paris  ;  and  as  to  property  ("  fortunee  ")  he  had  nothing  at  Pans 
but  his  furniture  and  equipage ;  the  chief  pai't  or  bulk  of  his  property  (what- 
ever  is  meant  by  *^  fortunarum  summam  ),  so  far  as  his  property  had  any 
locality,  was  certainly  at  Glippens.  Of  Scotland  only,  and  not  of  France, 
could  it  be  truly  said,  **  in  eodem  loco,  rerum  ac  fortunarum  summam  const!- 
tuit."  It  may  admit  of  more  doubt,  whether  the  subsequent  part  of  the  defi- 
nition would  apply  to  his  residence  at  Paris,  "  unde  rursus,  non  sit  dioessunu 
si  nihil  avocet;  unde  cum  profectns  est,  peregrinari  videtur,  quod  si  rediit 
peregrinari  jam  destitit ;"  but  I  strongly  indine  to  the  opinion,  that  his  inten- 
tion throughout  was  at  some  future  time  to  quit  France  without  being  called 
away  by  the  happening  of  any  special  event,  and  to  reside  permanently  in 
Scotland  ;  and  as  to  his  feeling  himself  at  any  time  a  wanderer  from  home,  I 
think  it  was  when  he  left  Glippens  for  the  continent  in  1825,  and  not  when  he 
made  the  short  visit  to  Scotland  in  1829.  I  think  his  feeling  on  the  occasion 
of  that  visit  was,  that  he  was  revisiting  his  home  (as  he  expressed  himself), 
though  it  was  but  for  a  short  time,  and  that  his  feeling  was  not,  that  he  was 
wandering  from  it.  Now,  in  the  view  that  I  have  taken  of  the  evidence,  and  in 
the  view  which  I  take  of  the  principle  which  ought  to  govern  the  Court,  where 
the  Court  has,  as  to  motives,  and  as  to  conduct,  expressions  or  declarations 
written  or  verbal  of  this  inconsistent  character,  some  tending  one  way  and 
some  tending  another,  I  think  I  am  bound  to  come  to  the  conclusion  that  Dr 
Cochrane  did  not  abandon  his  Scotch  domidle  and  adopt  a  French  domicile. 
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Tfie  suctions — TTie  New  Solicitor-General — The  Late  Jury  Trial — 

Profeeeional  Responsibility. 

The  dissolution  of  Parliament  has  had  the  effect  of  taking  off,  to  a 
considerable  extent,  the  attention  of  professional  men  from  their 
ordinaiy  duties.  It  is  true  that  only  in  a  few  places  have  there 
been  contested  elections ;  but  yet  the  general  excitement  is  such  as 
not  to  prove  favourable  to  ordinary  business.  That  the  contests 
which  have  occurred  are  so  few,  may  be  explained  by  the  circum- 
stance,  that  within  another  year  there  must  be  another  dissolution, 
and  new  elections  by  more  extensive  constituencies.  Many  embryo 
legislators  have  therefore  husbanded  their  strength  for  that  coming 
struggle,  which  will  no  doubt  materially  change  the  character  of  the 
Scottish  representation. 

Take  them  for  all  in  all,  our  present  representatives  are  about  as 
commonplace  and  as  ordinary  a  class  of  men  as  were  ever  elevated  to 
a  great  position,  by  accident  or  bv  fortune*  There  are  one  or  two 
exceptions  among  them,  which  redeem  the  character  of  the  Scottish 
representatives  from  utter  insignificance ;  but  the  existence  of  these 
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exceptions  indicates  all  the  more  the  intellectnal  poverty  of  the 
rest.  At  present  the  counties  appear  to  he  hopelessly  in  tne  hands 
of  some  country  squires,  whose  only  recommendation  is,  that  they 
possess  many  acres,  and  vote  upon  all  occasions  for  the  retention 
of  tests  in  the  parish  schools.  It  is  singular  to  find  so  few  of 
these  men  taking  any  position  in  the  House  of  Commons  or  emerg* 
ing  from  the  dead  level  of  a  dreary  mediocrity.  One  would  fam 
hope  that,  under  a  new  system,  an  opportunity  will  be  had  for  in- 
troducing to  the  House  of  Commons  a  class  of  men  capable  of  main- 
taining their  place  in  the  House  with  the  best  orators  of  England, 
and  of  asserting  a^inst  the  centralising  policy  of  the  present  day 
the  advantages  and  superiority  of  our  national  institutions. 

Of  course,  every  lawyer  of  every  shade  of  opinion,  will  be  glad  to 
see  once  more  in  the  House  of  Commons  the  present  Dean  of  Fa* 
culty,  one  of  the  most  graceful  orators  that  it  possesses,  and  a  worthy 
representative  of  the  best  intellect  of  Scotland.  It  is  also  right  and 
fitting  that  the  head  of  the  bar,  being  at  the  same  time  a  liberal, 
should  be  the  representative  of  a  whig  city  like  Edinburgh,  which 
now  maintains  its  prestige  and  renown  as  a  purely  professional  city. 
The  representation  ought  never  to  have  got  into  the  hands  of  trades- 
men ;  and  it  never  would  have  done  so  if  matters  had  been  conducted 
in  a  less  exclusive  spirit  in  the  years  gone  by. 

Once  more,  we  congratulate  the  country  also  upon  the  election 
of  Mr  Dunlop, — a  man  who  has  served  bis  country  long  and  well, 
and  who  has  never  held  any  office,  civil  or  legal,  under  me  govern- 
ment. We  believe  that  Lord  Kinloch  ascended  the  Bench  without 
ever  having  held  even  the  office  of  an  Advocate-Depute ;  and  Mr 
Dunlop  is  the  only  other  instance  that  we  can  call  to  recollection, 
of  a  lawyer  who  has  mingled,  during  his  whole  lifetime,  in  public 
afiTairs,  and  who  has  worked  with  untiring  industry  for  the  public 
good  with  such  utter  indiffi?rence  to  office.  His  case  is  perhaps  the 
most  remarkable  of  recent  times,  of  the  amount  of  good  which  even 
a  private  member  of  the  House  of  Commons  may  do  to  his  country, 
when  his  labours  are  guided  by  professional^  intelligence  and  iy 
honesty  of  purpose.  It  is  Mr  Dunlop's  legal  experience  which  has 
enabled  him  to  give  us  all  those  measures  of  practical  reform,  the 
benefits  of  which  we  feel  every  day ;  and  it  is  the  fact  that  he  has 
done  so  much  that  makes  us  regret  that  there  are  so  few  Scottish 
lawyers  in  the  House  of  Commons,  and  that  in  their  stead  we  have 
so  many  ciphers,  who,  for  all  the  good  they  do,  might  as  well  be 
superintencBng  theur  own  hinds. 

We  hope  the  Lord  Advocate  will  be  returned  for  Bute,  for  which 
county  he  has  put  himself  forward  as  a  candidate.  Mr  Mure  is  a 
man  m  advance  of  his  party,  and  has  ever  been  an  advocate  of 
legal  reform.  The  case  of  Mr  Boyle,  in  Ayrshire,  has  been 
decided  by  his  withdrawal.  Whatever  might  be  the  influence 
of  his  success  on  his  own  fortunes,  we  can  at  least  state  this  as 
the  opinion  of  men  of  all   parties,  that  a  more  useiul  and  in- 
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telligent  member  Scotland  could  not  have  sent  to  the  House  of 
Commons. 

Having  stated  these,  we  have  enumerated  all  whom  we  consider 
as  in  any  way  legal  representatives  from  Scotland*  Mr  Crawford 
is  an  English  barrister,  and  knows  as  much  about  Scottish  laws  and 
cares  as  much  about  Scottish  institutions  as  he  does  about  those  of 
Otaheite.  Mr  Mackie,  though  a  member  of  the  bar,  appears 
stricken  with  dumbness  in  the  House  of  Commons — has  proved 
totally  useless  in  reference  to  the  amendment  of  Scotch  law  or  in  the 
promotion  of  Scottish  measures — and  is  always  found  in  the  wrong 
lobby.  The  time  will  have  arrived,  at  the  next  election,  for  rela- 
gating  him  to  the  rural  felicity  that  he  loves. 

Consequent  upon  the  elevation  of  Mr  Mure  to  the  office  of  Lonl 
Advocate,  Mr  Fatten  has  been  promoted  to  the  office  of  Solicitor- 
General.  It  would  have  been  unpardonable  had  it  been  otherwise. 
He  had  claims  to  the  office  before  even  Mr  Baillie  was  appointed ; 
and  had  he  been  again  passed  over  for  a  younger  man,  people  would 
have  searched  for  those  under-currents  of  prejudice  or  of  personal 
feeling,  which  perhaps  did  not  exist,  and  which  the  appointment  of 
Mr  Patton  shows  tnat  there  was  no  real  ground  for  suspecting. 
The  office  will  be  barren  enough  in  its  pecuniary  results,  as,  in  all 
probability  he  will  have  to  give  it  up  m  six  weeks,  and,  in  the 
mean  time,  have  to  pay  the  stamp  on  his  appointment  of  L.150. 
Still,  it  is  right  and  proper  that  a  man  of  fair  professional  standing, 
who  has  served  his  party  only  too  faithfully  and  well,  should  have 
his  position  acknowledged  by  giving  him  his  fair  share  of  professional 
promotion. 

The  number  of  cases  set  down  for  jury  trial  this  spring  was  un« 
usually  large.  Two  of  them,  directed  against  law-agents,  were 
especially  interesting  to  the  profession ;  one  because  the  defender 
was  successful — a  rare  thing  when  a  lawyer  has  to  submit  to  the 
judgment  of  a  jury;  the  other,  because  the  verdict  carries  the  lia- 
bilities of  a  law  agent  to  an  extent  of  which  the  legality  is  not  free 
from  doubt,  and  the  injustice  beyond  question.  To  a  certain  mea- 
sure of  responsibility  no  one  has  any  right  to  object.  It  is  one  of 
the  conditions  on  which  the  practice  of  every  profession  proceeds. 
Spondet  peritiam  artia  is  a  rule  not  only  necessary  for  the  public 
convenience  but  a  legitimate  result  of  that  confidence  which  is  of 
the  essence  of  the  relation  of  solicitor  and  client.  The  client  who 
pays  his  fee  is  in  justice  entitled  to  say,  as  in  law  he  may,  that 
the  public  profession  of  an  art  is  a  common  undertaking  to  all  the 
world  that  the  professor  of  the  art  possesses  the  requisite  skill  and 
ability;  and  so,  in  hiring  him,  the  client  engages  not  only  the 
lawyer^s  skill  but  his  judgment.  The  professional  effect  of  such  a 
rule  is  only  to  exclude  from  the  practice  of  the  law  the  pretender 
and  impostor,  whom  nature  never  intended  for  such  an  emplov- 
ment,  and,  therefore,  there  can  be  no  reasonable  objection  to  the 
rule  that  entitles  the  client  to  bring  an  action,  not  only  for  the  want 
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of  skill,  but  for  the  negligent  performance  of  duty,  when  the  pos- 
session of  the  requisite  skill  is  undisputed.  By  the  latter  expression 
is  meant  not  any  mere  error  of  judgment  or  casual  inadvertence, 
but  such  gross  negligence,  as  in  the  opinion  of  a  jury,  is  inexcusable. 
This  is  the  misfortune.  The  operation  of  the  law  depends  upon  the 
caprice  of  that  most  ignorant  and  capricious  of  all  tribunals— *a 
common  jury ;  and  of  all  the  vices  which  this  tribunal  manifests, 
the  most  odious  is  the  deadly  prejudice  with  which  it  views  the  pro- 
fessional classes,  especially  the  lawyers — those  ^^  cormorants  of  the 
community"  whose  assistance,  nevertheless,  is  always  found  to  be 
indispensable  if  a  misfortune  is  to  be  averted,  a  creditor  to  be  ap» 
peased,  a  doubtful  debt  to  be  secured,  or  any  other  emergency  has 
occurred.  So,  we  do  not  wonder  that,  in  almost  every  action  against 
a  law  agent,  the  jury  has  no  difficulty  in  making  up  its  mind 
against  tne  defender. 

A  remarkable  exception  is  the  case  of  Gray  v.  Cassells,  which 
terminated  in  favour  of  the  defender,  who  is  perhaps  the  very  last 
man  in  Edinburgh  whom  any  one  would  suspect  of  either  unprofes- 
sional practice  on  the  one  hand,  or  of  anything  inconsistent  with  the 
most  straightforward  and  upright  character  on  the  other.  A  certain 
General  Burrell,  it  seems,  died  in  India,  leaving  some  money,  and 
two  daughters,  one  of  whom  had  had  the  good  fortune  to  marry  a 
clergjrman  of  the  name  of  Gray.  The  winding  up  of  the  estate 
in  India,  the  transmission  of  the  funds  to  this  country,  their  distri- 
bution among  the  parties  entitled,  the  preparation  of  the  deeds,  and 
the  whole  conduct  of  the  matter  were  entrusted  to  a  solicitor  in 
Alnwick,  in  England.  Mr  Gray,  who  had  before  employed  Mr 
Cassells  in  some  matters  of  business,  requested  him  to  write  to  the 
Alnwick  agent  with  the  view  of  hastening  the  remittance  of  the 
money.  The  latter  sent  down  a  release  to  Mr  Cassells  to  procure 
the  signature  of  Gray  and  his  wife.  This  was  done  in  April  1857, 
and  a  year  after,  the  money  never  having  been  remitted,  the  English 
agent  died  insolvent. 

The  action  was  brought  for  over  L.700  odd — ^the  grounds  of  action 
being  (1.)  special  empbyment  for  looking  after  the  pursuer's  share 
of  the  money  and  for  taking  the  proper  steps  for  its  recovery ;  and 
(2.)  a  failure  on  the  part  of  the  defender  in  the  performance  of  this 
duty.  The  case  on  the  first  branch  of  it  failed  altogether — ^Mr 
Cassels  not  being  the  agent  in  the  matter  at  all,  which  was  entirely 
in  the  hands  of  tne  English  solicitor.  As  the  Lord  Justice-Clerk, 
who  tried  the  case,  said— ^'  It  would  be  an  odd  enough  thing  in  one 
and  the  same  breath  to  authorise  a  man  to  recover  money  for  you, 
and  to  employ  another  man  to  recover  it  from  him."  And  so  the 
pursuer  seems  to  have  thought  at  the  time,  for  there  was  not  only 
an  unsettled  account  between  Gray  and  his  English  solicitor,  but 
Gray  corresponded  with  him  directly  as  his  agent,  and  appointed  a 
meeting  himself  in  Alnwick  for  receiving  the  money  after  the  release 
was  signed;   therefore   the   pursuer's   theory,  as  to  employment, 
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showed  a  more  than  clerical  inconsistence  with  the  evidence.  Bnt, 
eyen  supposing  there  had  been  employment,  the  charge  of  negli- 
gence was  quite  unfounded,  because,  in  one  of  his  letters,  the 
pursuer  had  interdicted  Mr  Cassells  from  writing  any  more  let- 
ters. He  said — ^^  I  beg  you  not  to  write  any  more  letters  to  me 
or  Mr  Selby,  either  on  the  subjects  so  often  of  late  referred  to, 
as  I  cannot  be  held  answerable  for  the  expense  of  them.''  So 
that  Mr  Cassells'  fault,  supposing  there  had  been  employment, 
which  there  was  not, — was  tnat  in  dealing  with  an  Englisn  solicitor 
in  large  and  respectable  practice — the  attorney  of  the  relatives  of  an 
Indian  general — he  did  not  write  certain  letters  which  the  pursuer 
had  himself  requested  he  should  not  write.  Perhaps  there  never 
was  a  more  preposterous  case  brought  into  Court ;  and,  we  congra- 
tulate Mr  Cassells,  not  so  much  on  the  easiness  of  his  victory,  as  on 
his  happy  escape  from  the  great  peril  of  being  sat  upon  by  twelve 
such  luminaries  as  usually  compose  our  juries  in  civil  causes. 

In  the  other  case  to  which  we  have  referred,  the  defender  was 
not  so  fortunate.  The  action  arose  out  of  a  loan  negotiated  for  a 
party  who  has  since  absconded  in  insolvent  circumstances.  The 
borrower  produced  two  cautioners,  in  whose  favour  he  executed  an 
assignation  of  his  interest  in  a  long  lease  in  relief  of  their  cautionary 
obligation  in  his  behalf.  This,  however,  was  no  part  of  the  agree- 
ment, and  the  assignation  was  never  completed  by  intimation ;  and, 
on  the  failure  of  the  principal,  the  cautioners  sought  to  make  the 
law-agent  liable.  To  the  action  there  were  two  answers — Isty  As 
matter  of  fact,  the  security  had  not  been  completed  at  the  request 
of  the  principal  partjr ;  2rf,  That,  in  point  of  law,  the  pursuers  and 
defenders  bemg  entire  strangers  to  each  other,  and  never  having 
had  any  communication,  direct  or  indirect,  on  the  subject,  there 
could  be  no  liability  on  his  part  with  respect  to  them.  The  jury 
found  the  defender  liable,  thereby  negativing  the  defence  founded 
on  matter  of  fact ;  and,  on  the  second  point,  the  presiding  judge 
told  them  that,  in  such  a  case,  the  law-agent  was  liable  not  only  to 
his  immediate  employer,  but  to  every  one  who  would  be  benefited 
by  the  deed  he  was  instructed  and  failed  to  prepare.  This  seems 
to  us  to  be  extending  professional  responsibility  to  a  most  unnatural 
and  dangerous  extent.  We  thought  the  utmost  possible  limit  had 
been  reached  when  the  Court,  in  Smith  v.  Grant  and  Leslie  (2  J. 
J.,  405),  found  the  law-agent  liable  for  the  blunder  of  a  J.  P.  Clerk 
in  making  out  a  conviction.  But,  if  the  above  ruling  is  good  law, 
it  is  impossible  to  assign  any  bounds  to  one's  responsibility.  As  we 
understand  it,  actions  of  the  above  nature  are  founded  solely  on  a 
breach  of  duty.  Now,  there  can  be  no  duty  where  there  is  no 
undertaking ;  and  there  can  be  no  undertaking  save  between  the 
parties  to  the  agreement.  '^  It  is  a  mistake  to  suppose  (says  Lord 
Abinger,  2  M.  and  W.  530)  that  wherever  a  duty  is  imposed  on  a 
person,  by  contract  or  otherwise,  and  that  duty  is  violated,  any  one 
who  is  injured  by  the  violation  of  it  may  have  a  remedy  against  the 
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wrongdoer.''  And,  in  another  case,  he  points  out  how  such  a  prin- 
ciple,  if  recognised,  would  impose  an  indefinite  extent  of  liability, 
and  lead  to  the  ^^  most  absurd  and  dangerous  consequences."  A 
master  would  be  responsible  to  his  servant  for  the  defective  con- 
struction of  the  carriage  which  conveyed  them  both — t.  e.,  for  the 
negligence  of  the  coacnmaker,  hamessmaker,  or  coachman  (Priest- 
ley V.  Fowler,  3  M.  and  W.).  In  short,  without  accepting  the 
principle  of  privity  of  contract,  the  spread  of  litigation  would  be 
Dounoless.  For  instance,  would  not  a  legatee  have  an  action 
against  a  conveyancer  for  imperfectly  expressing  the  intentions  of  a 
testator?  There  is  a  case  in  our  Courts  (Webster  v.  Young,  13  D. 
752 ;  and  14  D.  760)  where  such  a  liability  appears  to  be  assumed, 
but  the  point  was  disposed  of  on  a  proof  before  answer,  which  failed, 
and  the  judgment  is  at  best  one  of  doubtful  authority.  On  the 
whole,  there  can  be  no  doubt  that  the  defender,  in  the  above  case, 
has  been  very  hardly  dealt  with.  The  right  of  action,  if  vested  in 
any  one,  was  confined  by  the  authorities  hitherto,  to  the  person 
who  absconded,  and  by  wnom  only  he  was  employed. 

While  referring  to  the  late  jury  trials,  we  may  advert  to  the  com- 
plaints now  occasionally  made,  that  a  jury  trial  in  modem  days, 
instead  of  being  got  through  in  three  hours,  occupies  a  day ;  and 
that  several  weeks  are  now  wasted  after  each  session  of  the  Court 
in  getting  through  business,  which  might  be  effectually  done  in  one. 
Observations  like  these  are  apt  to  be  misunderstood,  but  we  only 
express  the  general  opinion,  when  we  state,  that  the  judicial  duties 
in  such  matters  were  never  more  thoroughly  or  efiiciently  discharged 
than  at  present.  In  former  days,  jury  trials  were  got  through  in  an 
hour  or  two  by  a  species  of  gambling  which  made  the  trial  as  uncer- 
tain as  a  throw  of  the  dice.  In  nine  cases  out  of  ten,  the  defender 
led  no  evidence,  and  trusted  to  the  clap-trap  speech  of  his  counsel ; 
and  the  pursuers  counsel  having  no  reply  tne  whole  afiair  was  got 
through  with  railway  speed.  But  this  system  became  abhorrent  to 
the  people  of  Scotland,  and  was  abolished.  It  has  been  abolished 
also  in  England,  from  whence  we  got  it ;  and  we  now  have  at  least 
a  mode  of  procedure  which  enables  parties,  without  making  any 
sacrifice,  to  lay  their  evidence  before  the  jury.  Of  course,  where 
the  defender  in  every  case  leads  evidence,  as  he  does  now,  double 
the  time  will  be  required  in  every  jury  trial  than  what  was  formerly 
necessary,  and  a  reason  will  thus  be  found  in  the  change  of  system 
for  the  extended  duration  of  jury  trials,  without  sefeking  it  in  any 
deterioration  of  professional  skill  in  the  bar  or  in  the  greater  patience 
of  the  judge. 

But  tliis  is  a  subject  in  the  discussion  of  which  this  is  not  the 
time,  and  we  now  proceed  to  chronicle  some  of  the  facts  connected 
with  the  recent  jury  trials. 

Our  readers  are  aware  that,  on  31st  July  1854,  an  Act  was 

{)assed  to  ^'  allow  verdicts  on  trials  by  jury  in  civil  causes  in  Soot* 
and  to  be  returned,  although  the  jury  may  not  be  unanimous."   This 
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Act  enacts  that,  if  ^^  upon  the  trial  by  jary  of  any  civil  cause  In  the 
Court  of  Session  in  Scotland,  the  jury  are  unable  to  agree  upon  a 
verdict,  and  if,  after  having  been  kept  in  deliberation  for  a  period  of 
six  hours,  nine  of  the  said  jury  shall  agree,  the  verdict  agreed  to  by 
such  nine  may  be  returned  as  the  verdict  of  the  jury,  and  shall  be 
taken,  and  shall  have  the  same  force  and  effect  as  if  found  unani- 
mously by  the  whole  of  the  said  jurv,  any  statute  to  the  contrary 
notwithstanding,  and  during  the  saia  period  they  may  be  furnished 
with  necessaiy  refreshment  by  leave  of  the  judge." 

Three  of  the  jury  trials  during  the  recent  sittings  were  returned 
by  nine  jurymen  or  more,  the  jury  not  being  unanimous^  The  first 
jury,  at  the  end  of  an  hour  and  a  half,  intimated  that  there  were 
no  hopes  of  their  agreeing,  and  then  sent  a  message,  requiring 
^^  necessary  refreshment,"  which  they  declared  to  be  whiskey  toddy. 
The  judge  or  the  clerk  disagreed  with  them  in  opinion,  and  refused 
their  demand.  After  an  interval  they  sent  for  cams,  which  also  were 
refused.  In  lieu  of  these  refreshments,  there  was  sent  to  them 
sandwiches  and  tea.  Some  of  the  jurymen,  making  a  merit  of 
necessity,  partook  of  these,  while  others  indignantly  refused  to  do 
so.  After  an  imprisonment  of  six  hours,  they  were  liberated,  and 
allowed  to  return  their  verdict. 

Now  it  is  quite  plain  that  there  is  here  sufficient  reason  for 
allowing  a  new  trial.  The  statute  declares,  that  the  jury  ^^  may  be 
furnished  with  necessary  refreshment  by  leave  of  the  judge."  A 
duty  is  here  imposed  upon  the  judge,  of  considering  whether  or  not 
the  jury  need  refreshment ;  but  that  matter  being  determined,  the 
nature  of  the  reft^eshment  must  be  left  to  themselves.  If  the  judge 
had  concussed  the  jury  by  physical  torture  to  bring  in  a  verdict,  it 
would  be  set  aside ;  and  he  in  reality  does  so  when  he  refuses  them 
that  refreshment  to  which  they  are  accustomed.  Although  the 
words  are,  **  may  be  furnished,"  they  have  in  law  the  meaning  of 
^'  shall  be  furnished ;"  and  the  judge  has  no  right  whatever  to  dic- 
tate to  the  jury  the  nature  of  the  aliment  that  will  refresh  them. 
In  this  case  it  is  quite  clear  that  a  great  failure  of  justice  took 
place,  by  the  judge  usurping  the  province  of  the  jury. 

In  the  second  jury  trial,  the  jury,  after  a  wrangle  of  an  hour, 
divided,  ten  to  two,  m  favour  of  one  of  the  parties.  Finding  that 
the  minority  would  not  yield,  the  jury  dismissed  the  subject  of  the 
jury  trial  from  their  thoughts,  elected  a  chairman,  and  for  five 
hours  discussed  the  question  of  the  Edinburgh  Annuity  Tax,  about 
which  thev  could  agree  in  no  single  point  except  one,  viz.  that  the 
lawyers  should  be  taxed.  About  the  third  hour  they  reauired 
refreshment,  and  were  nearly  equally  divided  as  to  whether  it  snould 
be  tea  or  coffee ;  and  at  last  both  were  ordered,  and  granted, — with 
sandwiches. 

We  record  these  facts,  not  with  the  view  of  bringing  the  system 
of  jury  trial  into  greater  contempt  than  it  is  at  present,  out  with  the 
object  of  promoting  that  necessary  reform  which  the  Faculty  of 
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advocates  have  recommended,  and  which  Mr  Dunlop  embodied  in 
the  bill  which  he  presented  to  the  late  Parliament,  of  shortening  the 
time  of  imprisonment  of  juries.  The  folly  and  stupidity  ot  the 
existing  law,  which  requires  an  imprisonment  of  six  hours,  is  illus- 
trated by  examples  at  every  jury  sitting.  The  danger  of  it  is  in 
the  majority  yielding  to  the  minority,  in  order  to  escape  the  im- 
prisonment, of  which  there  are  exaniples  not  a  few. 

Government  has  appointed  the  Kight  Honourable  Sir  George 
Clerk,  Bart,  of  Penicuick,  in  the  county  of  Edinburgh ;  James 
Campbell,  Esq.  of  Craigie,  in  the  county  of  Ayr ;  Alexander  Earle 
Monteith,  Esq.,  advocate.  Sheriff  of  the  county  of  Fife ;  Archibald 
Campbell  Swinton,  Esq.,  the  younger  of  Aimmerghame,  in  the 
county  of  Berwick,  and  Professor  of  Civil  Law  in  the  University  of 
Edinburgh ;  William  Leslie,  Esq.  of  Warthill,  in  the  county  of 
Aberdeen ;  Alexander  Maclean,  Esq.  of  Ardgour,  in  the  county  of 
Argyle ;  and  Foster  Alley ne  M^Geachy,  Esq.  of  Shenley,  in  the 
county  of  Middlesex,  to  be  her  Majesty's  Commissioners  to  inquire 
into  the  laws  regulating  the  sale  and  consumption  of  excisable 
liquors  in  Scotland. 

Mr  C.  C.  Grant  has  been  appointed  Secretary  to  the  Commission. 
The  Inquiry  is  peculiarly  one  requiring  the  experience  of  practical 
lawyers;  but  the  Commission  does  not  embrace  the  name  oi  a  single 
practising  member  of  the  profession. 


Poor  Rate — Exemption — Literary  IfutHution. — A  society  in  the  town  of  B. 
consisted  of  600  members,  each  having  a  share  in  the  institution,  and  each 
making  annual  contributions  to  its  funds.  By  the  rules,  each  member  was  to 
be  a  shareholder  in  the  library,  and  to  make  an  annual  payment,  for  which  he 
was  to  be  entitled  to  the  reading  of  books,  reviews,  and  magazines.  The  library 
was  open  to  the  members,  and  to  non-residents  in  the  town  on  certain  monthly 
payments,  but  closed  to  residents  not  members.  The  court  of  Q.  B.  held  that 
this  society  was  exempt  under  6  &  7  Vict,  c.  86,  as  a  society  for  the  promotion 
of  literature,  science,  or  the  fine  arts  exclusively,  and  supported  by  voluntary 
contributions. — (Reg.  v,  Bradford  Library,  7  W.  R.  36.) 

PouoT  OF  AssuBANCS.— ifii^aiban  Affreemeni  mtA  Ckmpa»^*9  Agent. — 
Plaintiff  Fowler  was  the  assignee  of  a  policy  of  assurance  effected  by  Messrs 
Reis  &  Koeni^,  with  the  defendants,  the  Scottish  Equitable  Life  Assurance 
Society,  of  Edinburgh,  on  the  life  of  Thomas  Heure,  since  deceased,  for  the  sum 
of  L.2000.  Haire  was  a  merchant,  in  the  habit  of  visiting  the  ports  of  Morocco, 
and  other  ports  in  the  Mediterranean,  and  it  was  verbally  agreed  with  Captain 
Cook,  the  London  agent  of  the  Company,  that  the  policy  should  be  granted, 
authorising  the  assured,  under  certain  conditions,  to  make  voyages  in  the  way 
of  business  to  the  ports  in  the  empire  of  Morocco,  and  other  ports  in  the  Medi- 
terranean, and  on  the  coast  of  Africa  and  Asia.  It  appeared  from  the  evidence 
that  a  written  proposal,  in  the  handwriting  of  Reis  &  Koenig,  was  communi- 
cated by  Cook  to  the  defendants  in  the  following  terms,  differing,  by  mistake, 
as  the  plaintiffs  alleged,  from  the  agreement  they  had  previously  made  with 
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Cook  :— ''  Mr  Haire  to  be  at  liberty  to  visit  on  business  Tangiers,  or  any  other 
port  within  the  Mediterranean,  without  subjecting  himself  to  any  extra  pre- 
miuniy  or  haying  to  apply  for  a  licence ;  but  it  is  understood  that  he  is  not  to 
reside  out  of  Europe  at  any  place  in  the  Mediterranean  beyond  the  period  of 
three  months,  or  to  go  to  the  interior  of  Asia  and  Africa.  The  above  memo- 
nuidum  to  be  endorsed  on  the  policy.  (Signed)  Lewis  Reis  &  Co."  A  policy 
was  accordingly  granted  on  the  5th  of  January  1852,  with  the  following  memo- 
landum  endorsed  : — ^^  Notwithstanding  the  resteictions  contained  in  the  within 
policj^,  Mr  Haire  will  be  at  liberty,  without  licence  or  extra  premium,  to  visit 
Tangiers,  or  any  other  port  within  the  Mediterranean  ;  but  it  is  understood 
that  he  is  not  to  reside  out  of  Europe  at  any  place  in  the  Mediterranean,  or  to 
go  into  the  interior  of  Asia  or  Africa."  Haire,  in  the  course  of  his  business, 
visited  Casa  Blanca,  a  small  port  on  the  Atlantic  coast  of  Morocco,  160  miles 
south  of  Tangiers,  and  died  there  in  January  1856,  and  that  he  had  not  resided 
there  so  long  as  three  months  at  the  time  of  his  death  ;  and  it  was  alleged  that, 
if  the  policy  had  expressed  the  true  agreement  between  the  parties,  it  would 
not  have  been  avoided  by  his  visit  to  that  port.  The  suit  was  now  instituted 
for  the  purpose  of  having  the  mistake  corrected,  and  the  money  in  the  policy 
paid  over.  Stuart,  V.  C. — I  cannot  see  that  the  plaintiffii  have  established 
their  case.  The  plaintiffs  say  that,  after  the  completion  of  the  agreement  with 
Cook,  the  Company  were  as  much  bound  as  if  a  policy  had  been  effected  under 
their  own  seal.  That  the  plaintiffs  might  have  had  a  remedy  against  Cook,  is 
plain.  That  there  was  an  agreement  with  him,  is  plain.  But  here,  the 
material  part  of  the  case  is,  that  the  defendants  were  not  bound  to  grant  the 
policy.  They  had  a  perfect  right  to  withhold  it,  and  not  to  complete  so  extra- 
ordinary a  contract  as  that  agreed  to  by  their  agent  in  London,  and  communi- 
cated to  them.  The  rest  of  the  history  of  the  case  is  plain.  The  agent  com- 
municates the  proposal  in  erroneous  terms,  given  in  the  handwriting  of  the 
plaintiffs  themselves;  and  what  is  sought  to  be  rectified  is  the  memorandum 
which  was  agreed  to  by  the  directors  at  Edinburgh,  who  had  never  heard  of 
what  was  the  real  agreement  between  the  plaintiff  and  Cook.  The  result  is 
that  the  agent  in  London  communicated  a  mistaken  proposal,  so  that  there  was 
no  real  agreement  at  all.  The  plaintiffs  never  intended  to  be  bound  by  the 
agreement  made  with  the  London  a^ent,  and  framed  in  a  mistaken  form.  They 
have  mistaken  their  remedy.  Cook  was  no  party  to  the  suit,  and  they  now 
seek  their  remedy  against  his  principals,  but  fail  as  to  the  full  relief  which 
they  seek.  There  must  be  a  declaration  that  the  memorandum  endorsed  on 
the  policy  does  not  express  that  which  was  agreed  on  between  the  plaintiffs 
and  Cook ;  that  that  which  was  so  agreed  upon  was  never  communicated  to  the 
defendants,  and  that  the  premiums  in  respect  of  the  policy  were  paid  under  a 
mistake,  and  ought  to  be  refunded  to  the  plaintiffs. — The  policjr  to  be  delivered 

up,  and  cancelled (Fowler  v  Scottish  Equitable  Assurance  Company,  7  W. 

IL5.) 

Wabrantt. — Hone — Umoundnen. — ^Action  upon  a  warranty  of  a  horse  sold 
by  the  defendant  to  the  plaintiff.  At  the  trial,  it  appeared  that  the  horse  shied 
■hortly  after  he  was  bought,  and  continued  to  do  so  until  returned  to  the 
defenoant  as  unsound.  A  veterinary  surgeon,  who  had  examined  the  animal, 
stated  in  evidence  that  the  horse  was  in  fact  short-sighted,  from  the  comer  of 
the  eye  being  unusuallv  convex,  but  that  there  was  no  disease  of  the  eye.  nor 
a  trace  of  any.  The  learned  judge  told  the  jury  that  if  the  shying  of  the 
horse  arose  from  a  deficiency  of  vision  arising  from  natural  malformation  of 
the  eye,  it  would  be  an  unsoundness  ;  and  the  jury  found  a  verdict  for  the 
plaintiff.  A  rule  was  now  moved  for  on  the  ground  that  the  defect  was 
congenital.  Lord  Campbell,  C.  J.— I  think  the  durection  of  the  learned  judge 
was  quite  right ;  he,  in  &ct,  said  that  it  would  be  an  unsoundness  if  the  mal- 
formation prevented  the  horse  from  doing  what  was  expected  from  a  sound 
horse,  and  I  think  that,  notwithstanding  the  words  in  the  cases  referred  to,  it 

TOL.  m. — ^!V0.  XXIX.  MAT  1869.  M  K 
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caimot  be  aid  tittt  if  there  were  a  eoimikital  defeet  whkli  wotld  disable 
from  doing  what  might  be  expected  oThim,  it  would  not  be  an  anKMOidiiess ; 
for,  if  that  were  so,  then  if  the  horse  had  been  blind  froai  his  birth  there 
woiald  be  no  breach  of  the  warranty.  Then,  as  to  the  other  point,  that  the 
pnrohaser  was  bound  to  «ee  the  defect,  it  is  fluffictent  to  say  that  a  wiiaaty 
was  given,  and  therefore  it  was  not  necessary  for  the  purebaser  to  examiaa  the 
animal  rery  closely,  and  he  may  have  relied  iq>on  the  warrantr.  WigbtnaA, 
J.  —This  is  not  the  case  of  a  oongealtal  defect  which  has  a  tendency  to  create 
unsonndneBB,  for  here  the  defect  had  aetnallj  rendered  the  horse  unfit  for  the 
Reasonable  and  ordinary  daties  to  which  it  nught  be  BBX>po8ed  he  wo«ld  be  pat, 
and  therefore  I  think  the  direction  of  the  learned  jnc^  was  quite  cocrectt.*— 
Role  reused. — (Holliday  v.  Morgan,  7.  W»  &.  7.) 

LiFB  AssimAircs. — A  policy  contained  a  condition,  that  **  tiiis  poHcy  will  be 
Toid  if  the  life  assured  oie  by  his  own  hands,  the  hands  of  jnsdoe,  by  dueUhag 
<>r  by  ssicide ;  bnt  if  any  third  person  have  acquired  a  bona/ide  intersst  therein 
by  assignment,  or  by  le^  or  equitable  lien  for  a  yaluable  conBideratio%  or  as  a 
security  for  money,  the  assurance  thereby  effected  riiall,  neverthdess,  to  the 
axtent  of  such  interest,  be  valid,  and  of  full  effeot"  On  July  9  the  assured 
became  bankrupt  according  to  the  laws  of  Valparaiso,  and  his  property  then 
vested  in  the  officer  of  the  court,  who  took  possession ;  and  on  the  l^th  July 
assignees  were  appointed,  to  whom  all  the  property  passed  by  operation  of  law. 
On  July  11  the  assured  committed  suicide.  The  assignees  were  held  not  to  be 
«ntitled  to  the  benefit  of  the  policy  under  the  above  condition,  wUch  was  in- 
iend«i  to  apply  only  where  there  was  a  contract,  and  a  transfer  by  the  parties 
to  it.— (Jackson  e.  Forster,  32  L.  T.  Rep.  272.) 

Tbansfbb  of  Shares. — B.,  the  owner  of  120  shares  of  L.20,  and  sixty  shares 
of  L.2,  in  a  i^ertain  railway,  instructed  her  bnrfcer  to  sell  the  sixty  shares  of 
L.2,  and  for  that  purpose  signed  two  blank  deeds  of  transfer,  leaving  the  broker 
on  the  sale  to  insert  the  number  of  the  shares  and  the  names  of  the  transferees. 
The  broker  subsequently  filled  in,  fraudulently,  eighty  of  the  L.20  vhares^ 
which  he  did  not  account  for,  and  handed  the  deeds  of  trtmsfer  to  the  pur- 
diaser.  Upon  a  bill  filed  by  B.  against  the  purchaser,  the  Oourt  declared  the 
deeds  void,  and  that  B.  was  entitled  to  have  the  shares  restored  to  him,  on  the 
ground  that  the  purchaser  was  not  deceived  by  the  negligence  of  the  owner  in 
signing  the  deeds  in  blank,  and  that,  having  only  an  equity  in  the  shares,  he 
must  take  subject  to  all  the  equities  exbting  in  them,  and  both  parties  having 
acted  innocently,  B.,  having  the  legal  estate  in  him,  had  the  better  equity.*--* 
<TByler  v.  The  Great  Indian,  etc.,  Railway  Companv,  32  L.  T.  Rep.  270.) 

hms^^Depoak  of  Seeuriiiet. — ^Bonds  payable  to  bearer  were  deposited  with 
hankers  for  safe  custody,  with  authority  to  receive  interest  on  them,  but  not 
to  pledge  or  dispose  of  them  in  any  way.  The  bankers  deposited  these  boada 
with  their  brokers  to  secure  advances,  but  vrithout  notice  that  the  bonds  did 
not  belong  to  them.  The  bankers  afterwards  became  bankrupt,  owing  at  that 
time  a  large  general  balance  to  their  brokers^  who  sold  the  bonds  for  more  tiian 
the  amount  due  for  the  advances  made  upon  the  bonds,  and  they  claimed  to 
retain  the  surpluB  in  payment  of  theirgeneral  bakoces  with  the  bankers. .  And 
they  were  held  to  be  entitled  to  de  so.— >^Jones  v.  Peppercorn,  32  L.  T.  B^. 
240.) 

Pujnjo-flo0SBS— iSWndfl^  TVocKfi^.^-'^TVoMlbr*'?'— Atkinson  «.  Sellers,  32 
L.  T.  Rep.  178»  decides  who  is  to  be  deemed  a  troMlkr  within  the  meaning  of 
the  18  and  19  Vict«,  c.  118,  sec.  2.  The  2d  section  of  the  statute  enacts,  that  it 
shall  not  be  lawful  for  any  licensed  victualler,  etc,  **  to  open,  or  keep  ooen  his 
house  fi>r  the  sale  of,  or  to  sell  beer,  wine,  spirits  or  other  fermented  or  distilled 
liquor,  between  the  hours  c^  three  and  five  o'clock  in  the  afternoon,  nor  after 
eleven  o'clock  in  the  afternoon  on  Sundnr,  or  on  Christmas-day  or  Good  Friday 

.  .  .  except  to  a  traveller  or  to  a  lod|[ier  therein."  Now,  from  the  facts -d 
this  case  it  appeared  that  iwo  parties,  oonsisting  of  men  and  women,  on  Sunday 
the  6th  June  fast,  left  Liverpool  in  two  conveyances,  and  after  a  drive  round  of 
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Bhoui  ten  silei*  thej  cave  to  the  inn  of  the  appdUant  (Atkinson)^  who  kept  a 
|kQlilic.lioiiae  at  QanUm,  which  is  about  five  iid  a  half  miles  from  Liverpool. 
On  arrivmg  here,  they  drove  thttr  hoiBes  and  vehicles  into  the  stable-yard,  and 
c»<dered  meal  and  water  for  their  horses,  and  then  themselves  went  into  the 
house  for  leirei^meat,  and  were  supplied  with  beer;  none  of  them  lived  at 
Qarston  or  the  neighbourhood.  This  took  place  during  the  prohibited  hours,, 
namely,  al  four  o*cloek.  It  also  appeared  tlut  before  a£nitting  them  he  asked 
all  the  parties  if  they  were  travellers  ?  and  received  answers  in  the  affirmative. 
For  this*  an  infonnation  was  laid  against  him  ;  and  the  justiees  being  of  opinion 
that  these  were  met  tmvellers  within  the  sManing  of  the  sectioa,  they  eonvieted 
the  appellant ;  but  at  his  request  the^  stated  a  ease  in  order  that  tne  question 
might  reeeive  the  benefit  of  the  opinion  of  a  superior  court.  It  was  aceordr 
ingiy  argued  before  the  Court  of  C.  P.,  and  the  ju<^es  were  clearly  of  ephuon^ 
that  the  word  ^  traveller"  is  to  be  understood  in  its  uaiestricted  sense.  In  sup- 
port of  the  convietion,  it  was  contended  that  the  word  could  only  apply  to  <rd^ 
mUen/rom  n^iitjy,  and  did  not  indude  traioeUtnforpleature.  The  Court  felt 
the  difficulty  in  dealing  with  so  general  a  term  as  '<  traveller ;"  but  Crowder^ 
J.,  seems  te  have  put  a  happy  e<mstruction  upon  it  when  he  said,  *'  Is  not  the 
true  test  this—whether  a  man  is  from  the  neighbourhood  or  not "  ?  In  answer 
to  the  argument,  that  the  Act  was  intended  to  apply  solely  to  cases  of  necessity* 
Gockbnm,  C.  J.,  says,  *^Tbat  is  just  the  question.  Suppose  a  man  makes  a 
round  of  fourteen  or  fifteen  miles  without  stopping  at  any  house  for  refresh- 
ment, b  he  not  a  traveller  ?  Ton  admit  he  is  if  he  goes  on  businesB.  Then 
suppose,  instead  of  going  the  distance  on  business,  he  goes  for  pleasure,  is  he  less 
a  traveller  ?  He  certainly  is  not.  Is  there  anything  in  the  Act  prohibiting  a 
traveller  for  plsasnre  frooi  being  supplied  with  refreshment  ?  As  the  Legia- 
latnre,  in  using  a  most  ambiguous  term,  have  given  no  definition  of  it,  this 
Court  is  not  celled  upon  to  define  exactlpr  what  the  Legislature  intended  ;  it  is 
enough  at  present  to  say  that  persons  going  to  an  inn  under  circumstances  suoh 
as  these  should  be  considered  travellers."    The  conviction  was  quashed. 

QuABAHTBE. — B.  wxote  te  C. :  ''I  hereby  agree  to  be  answerable  to  you  for 
the  due  payment  of  the  amount  of  the  said  bill  and  interest,  which  you  may 
pay  to  D.,  and  for  all  costsi  damages,  and  expenses,  which  you  may  sustain  by 
reason  of  such  payment,  9XkA  the  trying  of  the  said  actbn  against  H."  C.  sued 
H.,  lost  the  verdict,  and  paid  IL*s  eoste.  His  own  costs  had  not  been  paid  to  or 
claimed  by  his  attorney.  This  was  held  not  to  be  an  indemnitv  ;  that  B.  was 
primarily  liable  to  furnish  the  means  of  paying  the  costs,  ana  that  C.  might 
sue  B.  upon  it  for  his  own  costo  in  the  action  against  H.,  although  he  had  not 
yet  been  called  apon  to  pay  them.-— (Spark  «.  Heslop,  32  L.  T.  Rep.  294.) 

CoSTBikCT— €KattJ«ef  iZ^STMiM — Ousting  of  Jurudktum. — ^A.  contracted  to 
exeouto  works  for  B.,  who  might  (in  certain  e? ento)  terminate  the  contimct» 
when  C,  the  engineer,  was  to  settle  the  amount  earned  by  A.  The  Lord  Chan- 
cellor held  that  A.  was  not  entitled  to  sue  for  work  done  until  C.  had  issued 
his  certifieate.  The  princi^  of  the  judgment  will  appear  from  the  following 
passsge  i-^Jf  the  parties  to  the  agreement  have  provided  beforehand  for  the 
eettlment  of  any  disputes  that  roa;^  arise  on  the  righte  and  liabilities  growing 
out  of  the  contract,  by  the  arbitration  of  persons  mentioned  in  the  agreement, 
or  to  be  determined  when  disputes  arise,  such  a  stipulation  cannot  be  urged  as 
an  answ«r  to  either  party  who  prefors  to  resort  to  tne  eourto  for  the  determina- 
tion of  his  rights,  nor  can  it  deprive  the  tribanals  of  the  country  ef  their  juris- 
diction, whatever  remedy  may  ne  open  to  the  parties  against  whom  proceedings 
are  institnted  for  the  hieach  of  the  agreement.  Bnt  where  tiie  contract  provides 
for  the  determination  of  the  dauns  and  liabilities  of  the  contractors  b|r  the 
jiidgnuBt  of  some  particnlar  person,  this  would  be  ineiMrectly  called  a  provision 
for  snhmisBion  to  arbitration,  as  no  di^mte  can  eidst  in  sach  a  case,  everything 
heing  dependent  upon  the  decision  of  the  individual  named ;  and,  until  he  has 
sporai,  no  right  can  arise  which  can  be  oif oiced  ather  at  law  or  in  equity.  I 
think  that  Mm  fiawkikgr  otanda  in  tfaia  nlation  te  the  phdntifis  in  this  case. 
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They  have  agreed  to  submit  themselves  entirely  to  his  jvdgmenty  but  now  de- 
cline his  authority.  If  the  C!ourt  were  to  assume  the  jurisdiction  which  is 
prayed,  it  would  not  be  enforcing  the  contract  of  the  parties,  but  acting  in 
direct  opposition  to  it.  I  think»  tnerefore,  that  the  decree  of  the  Vice-chan- 
cellor must  be  affirmed,  and  the  appeal  be  dismissed  with  eosts-^Scott «.  Avery, 
7  W.  R.  153.) 

Auction — Sale  withotU  Buerve — Bigfing  in. — An  auctioneer  advertised  a 
sale  of  horses  without  reserve,  and  at  the  sale  B.  bid  for  a  mare,  but  the  owner 
bid  higher,  and  the  auctioneer  knocked  her  down  to  the  owner.  On  an  action 
by  B.  against  the  auctioneer,  it  was  held  that  the  auctioneer  was  not  the  agent 
of  B.,  and  therefore  net  bound  to  complete  the  contract  on  his  behalf  (War- 
low  V.  Harrison,  32  L.  T.  Rep.  222  >  7  W.  R.  134).  Lord  Campbell,  C.  J.— 
A  bidding  at  an  auction,  instead  of  being  a  conditional  purchase,  is  a  mere 
offer ;  the  auctioneer  is  the  agent  of  the  vendor  y  the  assent  of  both  parties  Is 
necessary  to  the  contract,  and  this  assent  is  signified  by  knocking  down  the 
hammer,  but  till  then  either  party  may  retract.  We  are  not  called  on  to  say 
whether  there  is  any  remedy  on  the  conditions  of  sale  against  the  vendor  who 
violates  the  condition  that  the  article  shall  be  bona  fidt  sold  without  reserve, 
but  we  are  clear  that  the  bidder  has  no  remedy  against  the  auctioneer,  whose 
authority  to  accept  the  offer  of  the  bidder  has  been  determined  by  the  vendor, 
before  the  hammer  has  been  knocked  down. 

Will — Consiruction — ^^  Beady  Money. ^'^ — On  the  question,  what  this  expres- 
sion included — Wood,  Y.  C.^  said,  that  in  Parker  ^,  Marchant,  1  Y.  and  Coll.  N. 
S.  290,  and  on  appeal,  1  Phill.  356,  it  was  held  that  ^^  ready  money"  extended 
to  money  actually  in  the  house,  and  any  balance  at  the  bankers ;  as,  according 
to  the  usages  of  society,  it  would  refer  to  a  balance  at  the  bankers  rather  than 
to  money  actually  in  the  house.  He  had  no  hesitation,  therefore,  in  concluding 
that  the  sum  at  the  Savings'  Bank,  as  to  which  notice  had  been  given,  passed 
together  with  the  cash  in  the  house.  As  to  the  promissory  notes,  they  could 
not  be  considered  as  ready  money.  The  petitioners  would  be  declared  entitled 
to  the  balance  at  the  Savings'  Bank,  and  to  the  cash  in  the  house. — (Re  Powell, 
7  W.  R.  138.) 

Husband  and  Wifib — Aareement  to  Separate — AduUery* — ^An  agreement  by 
husband  and  wife  contained  this  clause — ^<  Miyor  Studdy  to  allow  Mrs  Studdy  to 
reside  where  she  pleases,  and  not  to  compel  her  to  live  with  him  again,  or  to 
go  near  her,  or  molest  her  in  any  way.  And  Mrs  Studdy  promises,  that  if  she 
does  not  fulfil  her  part  of  the  agreement,  Major  Studdy  shall  have  the  full  power 
a  husband  has  over  her,  whatever  kU  way  of  Iveing  may  be.  Margaret  Studdy. 
T.  B.  Studdy."  The  husband  being  charged  with  adultery,  pleaded  connivance, 
relying  on  the  words  in  italics.  Sir  C.  Cresewell  overrule  the  plea,  holding 
that "  the  words  were  intended  to  apply  to  the  future,  to  the  time  when  he 
should  be  exercising  the  power  of  a  husband,  and  to  the  place  where,  and  the 
mode  in  which  he  may  choose  to  live  with  reference  to  his  establishment — e.  ^., 
whether  in  a  house  or  in  lodgings,  whether  he  keeps  a  permanent  reddence  or 
wanders  from  place  to  place,  and  other  matters  of  that  nature.  It  is  therefore 
unnecessary  to  resort  to  the  supposition,  that  the  immoral  contract  contended 
for  was  contemplated,  in  order  to  find  some  meaning  for  the  words  used.*' — 
(Studdy  V.  Studdy,  7  W.  R.  144.) 

pAaTNBBSHip. — B.  was  member  of  a  firm  carrving  on  business  at  0.  One 
of  the  partners,  D.,  lived  at  L.,  and  there  carried  on  business  on  his  separate 
account.  K,  knowing  the  existence  of  the  partnership  firm,  sold  goods  to  D. 
for  the  firm.  The  invoice  was  made  out  in  D.'s  name  idone,  and  he  gave  a  bill 
in  his  own  name  only  for  the  amount.  £.  indorsed  the  bill  away.  D.  became 
bankrupt,  and  the  indorsee  recovered  part  of  the  amount  from  his  estate.  An 
action  having  been  afterwards  brought  against  B.,  as  a  member  of  the  firm,  for 
the  residue,  it  was  held  that  the  fiicta  of  the  invoice  and  the  bill  being  in  D.'b 
name  alone  were  not  sufficient  to  prove  that  £.  had  given  credit  to  D.  alone ; 
and,  secondly,  that  the  fact  of  the  indorsee  having  recovered*  part  of  the  amount 
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of  the  bill  from  the  estate  of  D.  did  not  diseharge  the  other  members  of  the 
firm  from  liability  for  the  residue. — (Bottomley  v.  Nattall,  32  L.  T.  Bep.  222.) 
— The  e£Pect  of  partial  roisrepreeeiitation  in  an  agreement  for  a  parUiership 
was  held,  in  Rawlins  9,  Wickbam,  92  L.  T.  Rep.  231,  not  to  he  to  alter  or 
modify  it  pro  tatUo^  hnt  to  destroy  it  entirely,  and  to  operate  as  a  personal  bar 
to  the  party  guilty  of  it. 

Bill  op  Exohanqe — Dishonour — Notice, — The  day  after  a  bill  became  due, 
the  manager  of  a  bank,  which  was  the  holder,  called  at  the  office  of  the  djawer» 
and  asked  to  see  him.  On  being  told  he  was  engaged,  he  wrote  this  note  en  a 
slip  of  paper,  and  sent  it  in  to  him  ;  ^  B.'s  acceptance  to  Mr  J.  L.600,  due  12th 
Jan.,  is  unpaid ;  payment  to  R.  and  C!o.  is  requested  before  four  o'clock."  The 
clerk  who  took  in  the  notice  returned  and  said,  "  it  should  be  attended  to." 
This  was  upon  appeal  held  to  be  a  sufficient  notice  of  dishonour. — (Paul  v.  Joel, 
32  L.  T.  Rep.  336;  7  W.  R.  287.) 

Gajcino — Bond — A^freement, — Defendant  lost  largely  by  betting  ob  the 
Derby:  he  lost  L.1750  to  plaintiff,  who  agreed  to  advance  L. 2000,  to  enable 
him  to  pay  all  hb  debts  on  the  settling  day.  At  the  trial,  defendant  said  the 
advance  was  made  ^^on  condition  that  I  paid  plaintiff  his  account;"  but 
plaintiff  denied  that  any  such  condition  was  made ;  but,  of  course,  **  I  assumed 
defendant  would  pay  me  on  the  settling  day."  In  summing  up  the  ca8e» 
Erie,  J.,  directed  the  jury,  that  *'  if  in  their  opinion  the  L.2000  was  advanced 
in  pursuance  of  a  stipulation  or  agreement  between  the  plaintiff  and  the  de- 
fendant, that  out  of  it  the  plaintiff  should  be  paid  by  the  defendant  money 
which  the  plaintiff  had  won  of  the  defendant  by  betting,  as  stated  in  the  within 
plea,  this  would  be  a  mere  colourable  loan  of  Li.2000^  and  a  colourable  evasion 
of  the  statute  in  such  case  made  and  provided ;  and  the  said  jury  ought,  in  this 
case,  to  find  that  part  of  the  consideration  for  the  said  indenture  was  money 
won  by  the  plaintiff  of  the  defendant,  in  the  manner  stated  in  the  within  plea ; 
but  that  if  tnere  was  no  such  agreement  or  stipulation,  but  the  plaintin  ad- 
vanced the  said  L.2000  absolutely,  as  a  loan,  and  put  it  into  the  hands  of  the 
defendant,  as  the  lawful  owner,  to  dispose  of  it  as  he  pleased,  and  the  defendant 
gave  the  deed  to  secure  the  repayment  of  that  loan,  then  the  deed  was  a  per- 
fectly valid  deed,  although  the  plaintiff  expected  that  he  should  be  paid  out  of 
the  said  money  so  lent."  He  also  directed  them  that  *'  there  is  nothing  illegal 
in  betting ;  that  the  parties  do  not  violate  any  law  by  making  a  bet,  but  that 
the  law  will  not  assist  the  winner  in  enforcing  payment  of  it ',  and  that  a  loan 
of  money  is  not  void,  although  the  lender  believes  that  the  borrower  means  to 
apply  it  in  payment  of  a  bet."  The  jury  having  found  their  verdict  for  the 
plaintiff,  for  L.261&,  28.  6d.,  the  defendant's  counsel  excepted  to  the  direction 
above.    The  Court  held  the  direction  to  be  right.— (Fox  v.  Hill,  7  W.  R.  273.) 

CAvnonEBf-'Obliffations  of  Creditor^ — Concealment, — ^Plaintiff  gave  a  bond 
for  L.30,000,  as  surety  for  the  late  Blr  Macgrigor,  who  was  already  deeply  in- 
volved with  the  defendants.  On  the  question,  whether  they  were  guilty  of 
concealment  in  not  communicating  their  previous  transactions  with  the  debtor, 
the  L.  G.  said.  The  obligation  of  a  creditor  to  communicate  even  material 
circumstances  which  are  known  to  him,  is  not  co-extensive  with  the  rule 
which  prevails  in  insurances  en  ships  and  lives;  and  unless  the  non-disclosure 
amounts  to  fraud  on  the  surety,  he  is  not  entitled  to  relief.  The  concealment 
must  be  of  some  material  part  of  the  transaction  itself,  between  the  creditor 
and  his  debtor,  to  which  the  suretyship  relates.  The  creditor  is  under  no  ob- 
ligation to  inform  the  intended  surety  of  matters  affecting  the  credit  of  the 
debt(»r,  or  any  circumstances  unconnected  with  the  transaction  in  which  he  was 
about  to  engage,  which  were  calculated  to  render  his  position  more  hazardous. 
— (Wythes  v.  Lal)ouchere,  7  W.  R.  271.). 

LxBN. — ^B.,  a  shipwright,  received  a  ship  of  C.  into  his  dock  for  repair  (there 
being  no  separate  charge  for  the  use  of  the  dock  during  repair).  When  oom- 
plet^y  he  datmed  a  lien  on  the  ship  for  all  the  charges,  and  detakied  it  in  the 
dodc,  giving  notice  to  O.  that  he  8lu>uld  claim  LJ2l  per  diem  for  the  use  of  the 
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dock  during  detentioii.  It  was  hM  that  he  wm  not  entitM  to  locoTer  laeh 
A  clum.  Coekbuniy  C  J.<-*<*  The  perton  entitled  to  a  lien  k  not  bonnd  to  take 
advantage  of  his  rights  nnless  he  pleases.  If  he  does  do  so»  the  charve  of  keep- 
ing devolves  not  upon  the  owner,  out  upon  the  person  who  detahis  the  chattel ; 
aira  if  he  chooses  to  avail  himself  of  the  right  of  Uen,  he  mHBt  bear  the  ex- 
penses incident  to  it."— (The  British  Empire  Shipping  Companj  9.  Somes,  92 
L  T.  Ecp.  340;  7  W.  ».  287.) 

LaoAOTf — By  Dtbtor  to  Credi€r'^Adempii(m,'--Oti  this  snbjeot,  KindersleT, 
V.  C^  ssid  that  more  than  a  century  since  this  fiilse  prineiple  was  sstabHslied : 
that  where  a  testator  owed  a  debt,  and  gave  a  legacy  to  his  creditor,  jPriSMiyMs 
that  must  be  taken  as  a  satisfaction  of  the  debt.  That  principle  being  estab- 
lished, judge  after  judge  had  found  fault, 'but  would  not  take  upon  themselves 
to  alter  it.  The  minutest  shades  of  difference,  being  in  fact  no  reasons  at  all, 
were  resorted  to  in  order  to  escape  in  each  particuhur  case  from  the  exigency 
of  the  false  rule.  He  {the  Yioe-Chanoellor)  must  act  upon  the  principle  esta1>- 
lished,  although  it  would  be  far  more  satisfactory  if  the  Court  nad  jurisdiction 
at  once  to  decide  upon  this  just  ground,  namely,  that  unless  a  testator  evinced 
a  contrary  intention,  a  creditor  to  whom  he  gave  a  legacy  should  be  held  to 
take  both  the  debt  and  the  legacy.  Where,  however,  there  was  an  expressed 
intention  that  the  legacy  should  be  taken  in  satisfaction  of  the  debt,  it  was  a 
mere  common  case  of  election.  Suppose  a  testator  gave  real  estate  to  A.,  that 
was  no  reason  why  he  should  not  express  that  he  gave  it  in  satisfiwtion  of  a 
debt;  and  if  he  (A.)  would  not  so  take  it,  he  should  not  have  the  estate. 
When  a  man  owed  debts,  all  that  he  had  to  dispose  of  in  the  shape  of  l<^acies 
was  such  property  as  was  left  after  paying  those  debts.  He  could  not  escape 
payment  of  tne  debts,  so  that  the  legacies  could  only  be  paid  out  of  the  money 
remaining  after  such  payment,  and  the  debts  must  be  first  paid  to  ascertain 
what  remained.  In  this  case  there  was  every  reason  why  the  general  rule 
should  not  prevail,  even  if  it  were  a  sound  rule.  Wherever  the  Court  found 
the  least  discrepancy  between  the  gift  and  tlie  debt,  whether  in  time  or  nature, 
as  one  being  contingent  and  the  other  vested,  or  in  the  difference  of  the  qutm- 
iumy  it  woiud  depart  from  the  false  principle.  There  was  here  an  express  dirso* 
tion  to  pay  debts ;  the  testator  did  not,  certainly,  use  the  word  '*  all*"  but  a 
genend  direction  to  pay  debts  must  mean  all  debts,  because  it  could  not  mean 
the  direction  to  apply  to  some  and  not  to  others ;  then  there  was  a  gift  of 
isgaciea,  and  also,  as  it  happened  in  this  will,  a  direction  to  pay  all  the  legacies, 
but  it  was  impossible  to  carry  that  out,  exospt  by  paying  the  debts  first,  and 
then  the  legacies.  This  direction  would  be  defeated  in  either  case  by  holding 
that  a  debt  was  not  intended  to  be  paid,  because  a  legacy  was  given.  The 
plaintiff  was,  therefore,  entitled  to  both.--(RuBsel «.  Hawkins,  7  W.  R.  814.) 

Apprbmtioi — Dimniseal — Mi§e<mduet. — ^Plea  to  an  action  for  breach  of  in- 
denture :  that  the  apprentice  conducted  himself  in  an  improper,  unfaithful, 
and  &hone8t  manner,  and  defrauded  and  robbed  the  defendant,  his  master ; 
so  that  it  became  vnsafe  for  him  to  continue  him  in  his  service.  Plea  bad. 
Watson,  B. — It  has  long  been  decided  thai  ^kte  covenants  are  Independent ;  and 
when  the  nature  of  them  is  considered,  (Siey  clearly  are  so»  The  master  is 
bound  to  receive,  fsed,  and  teach  the  apprentice,  and  other  things  are  to  be 
performed  by  the  guardians  of  the  apprentice :  these  are  independent  oove- 
nants.  There  is  no  analoflnr  between  the  relsAion  of  master  and  servant,  and 
master  and  apprentice.  If  a  servant  disobeys  any  lawftd  command  of  the 
master,  or  commits  any  unlawful  act,  the  master  has  a  right  to  dismiss  him. 
But  if  an  apprentice  so  misconducts  himself,  the  master  may  comet  him,  hot 
has  no  riglit  to  turn  htm  away.  The  apprentice  is  under  the  control  of  the 
master  as  regards  his  general  conduct.  The  plea  allegss  as  a  justification  for 
the  disBMssal  that  the  apprentice  robbed  the  defendant,  end  that  it  was  not  safe 
to  keep  bim.  It  is  not  clear  what  the  act  was  which  is  thus  termed  robbety ; 
possibly  it  may  mean  that  the  apprentice  had  stolen  a  few  lumps  of  sugar,  or 
been  detected  helping  himself  to  preserves,    lliat  is  «iisooiiduct  which  wonld 
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jttfltUy  tlM  mMter  ia  pwnaliiag  the  appnatioe,  but  not  ia  tinwttg  lum  a^we}'. 
---(Philpe  0.  Clift.  7  W.  R.  2d&.) 

GoiiTBAOT — BrmB^k^Memigre^Dmmagm,^^^,^  a  faraMr,  eontevetod  witli 
C.»  aa  agent^  for  the  inuchase  of  a  threshing  madune  te  be  d^tvered  on  Aug. 
14.  It  was  not  then  delirered*  and  B.  expecting  ita  delivery  from  day  to  day, 
in  acoofdanoewith  O.'i  proniaey  abstained  from  prooaring  another  ;  heawy  rain 
fell  and  the  oom  was  damaged.  What  was  the  measure  of  damages  t  It  was 
eontesided  that  it  was  the  hire  of  a  threshing  machine  for  the  time  dnring 
which  it  was  wanted.  Lord  Campbell,  C  J.-^I  take  the  rale  on  thia  subject 
from  Hadley  v.  Baxendale,  and  Ifind  it  to  be  that  a  plaintil^  under  such  «ir- 
camstanoes  as  theae^  is  en^ed  to  recover  each  damages  as  may  fairly  and 
leasonaibly  be  considend  either  to  arise  nataraUy,  according  to  the  asnsl  coarse 
of  thingB,  from  the  bveaeh  of  contract,  or  such  as  mav  reasonabl  v  be  sappoeed 
to  have  been  ia  the  contemplatiim  of  both  parties  at  the  time  of  the  coatraet  aa 
the  probable  resalt  of  the  breach  of  it.  That  rale  accords  with  PMur,  the 
Cod$  NapoUmi^  and  KmU.  I  do  not  say  how  far  it  applies  to  the  cxrcamstanceo 
of  that  case,  and  to  the  manner  ia  which  the  verdict  was  entered  there ;  bat 
that  is  the  abstract  rnle  laid  down»  of  which  I  highly  approve.  Now,  in  order 
to  apply  this  rale  here:  this  is  not  like  the  case  of  a  ncing^horse  sent  from 
London  to  Newmarket  and  kept  back  on  the  railway,  whereby  the  horse  lost 
the  chance  of  winning  a  race ;  nor  like  the  case  quoted  by  Lord  fiUenborooghy 
ia  which,  by  the  breaking  down  of  a  coach,  a  passenger  arrived  too  late  to  ob« 
taia  his  lieutenancy.  The  plaintiff  here  was  a  farmer,  and  followed  the  nnic- 
tice  of  thieshing  Iiis  com  veiy  early,  all  of  which  was  known  to  the  delsnoant. 
On  the  approach  of  harvest,  he  ordered  a  threshing  machine  to  be  deiiveied  on 
a  particaur  day,  in  order  that  he  might  thresh  his  newly  out  com.  Was  it 
not  in  the  oontemplation  of  the  parties,  that  if  the  machine  was  not  delivered 
at  the  alated  time,  damage  might  ensne  to  the  com  f  It  dearly  was,  in  this 
cHaiats,  where  the  weather  is  nnoertain,  and  rain  may  come  at  any  time.  If 
the  Biaohine  had  been  deUvesed  in  due  time,  the  com  would  have  been  threshed 
in  the  field,  and  sold ;  bat,  oa  the  contrary,  the  storm  and  rain  came  on,  and 
loss  followed.  Is  not  this  loss  the  natural  eonseqaeuee  of  the  non-delivery  of  the 
machine  1  Then  it  has  been  urged,  that  the  pl^tiff  ought  to  have  lured  a 
machine,  and  if  he  had  done  ao,  that  the  damages  would  have  been  reduced ; 
hut  the  judged  notes  ahow  that  there  was  no  defaalt  on  the  part  of  the  plaintiff 
ia  tiusM^Mt,  and  that  the  defendant  never  offered  to  send  one.  I  think  that 
the  plaintiff  is  entitled  to  recover  in  respect  of  the  different  items  which  consti- 
tnled  the  damage  caused  by  the  rain.  But  as  to  the  claim  in  respect  of  the  fall 
in  the  market  price,  my  opinion  is  quite  difiereat;  this  is  not  a  natural  conse- 
faenoe  of  the  breach  of  contiact,  nor  could  it  be  in  the  contemplation  of  the 
woties  at  the  time  thai  the  contract  was  made.  Wightman,  J.--d[f  there  had 
been  aa  absolute  refusal  on  the  part  of  the  defendant  to  deliver  the  machine,  it 
vronld  have  been  betta  for  him  than  promising  from  day  to  day  to  send  it,  as  he 
thereby  led  the  pfauatiff  to  put  off  hiring  another  maehiae,  or  to  take  other 
8li|>s  to  avoid  what  happened.  It  was  for  the  defendant  to  make  an  oftr  of 
pvovidii^  amadiine  till  the  new  one  arrived*— (Smeed  ii.  Ford,  7  W.  B.  206, 
32  L.  T.  Bep.  814.) 

Masvbr  AND  ^KB^iJKi-^IUpairaHuk'-^^U^meeofhoA. — Lord  CampbellyO  J., 
delivered  the  judgment  of  the  Court.  After  the  passmg  of  the  Act  18  and  19  Yict*t 
e.  106,  for  the  inqwctton  of  coal  miaes,  under  sec  55,  special  rules  were  framed, 
and  duly  approved,  for  the  regulation  of  the  defendant's  coUiery,  and  by  one  of 
these  it  was  provided,  that  every  morning  before  the  miners  were  sent  down 
the  shaft 'into  the  mine,  the  cage  by  which  they  were  to  descend  shoald  be  lat 
down  and  palled  np  agaia,  heavily  loaded,  to  test  the  sufficiency  of  the  TO|>e 
and  ^ the  tackle;  mituie  defendant,  who  superintended  the  working  of  his 
oolUery,  instead  of  eitforcing  this  rule,  allowea  it  to  be  entirely  neglected,  and 
with  im  knowledge  it  had  been  entirely  neglected  by  his  workmen  for  man; 
weeks  bafoia  the  accident  happened  vrhich  eauasd  the  death  of  the  di 
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The  night  hefore  the  accident,  the  rope  hy  which  the  cage  was  suspended,  being 
then  in  good  condition,  was  injured  by  an  accidental  fire  in  the  colliery.  The 
next  morning,  the  deceased  ana  other  miners  were  let  down  the  shaft  without  any 
testing  of  the  rope  and  the  tackle.  If  that  testing  had  taken  place,  the  insuffi- 
ciency of  the  rope  would  have  been  discovered,  and  the  deceased  would  hare 
been  saved ;  but  the  rope  broke,  and  the  deceased  and  several  others  were  killed 
on  the  spot.  There  was  most  culpable  negligence  on  the  part  of  the  defendant, 
neglecting  the  rule  in  keeping  in  his  employ  a  banksman  who  he  knew  had 
habitually  disregarded  it.  Looking  to  these  facts  only,  although  the  banksman 
was  a  fellow-servant  of  the  deceased,  and  both  the  deceased  and  he  were  em- 
ployed by  the  defendant  in  the  xsolliery  as  fellow-labourers,  we  should  have 
held  the  defendant  liable,  his  negligence  having  materially  contributed  to  the 
death  of  the  deceased.  But  it  was  further  stated  in  evidence,  that  gross  negli- 
gence was  to  be  imputed  to  the  deceased  himself,  and  that  this  negligence  ma- 
terially contributed  to  his  death.  He  knew  of  the  rule  for  testinff  the  rope  and 
tackle  every  morning,  and  he  knew  that  this  rule  was  habitually  neglected. 
Further,  on  the  morning  of  the  accident,  he  was  told  that  the  rope  had  been 
ii;gured  by  fire  the  night  before  ;  and  he  and  the  other  miners  were  told  by  the 
banksmen  that  they  had  not  examined  the  rope  before  they  went  down.  Never- 
theless, they  disregarded  this  warning,  and  immediatdy  got  into  the  cage ;  the 
rope  broke  as  they  descended,  and  they  were  all  killed.  We  think  that  the 
Legislature,  by  the  statute,  intended  to  give  a  right  of  action  to  the  representa- 
tives of  a  person  killed  by  negligence  only  where,  had  he  survived,  he  himself, 
at  the  common  law,  could  have  maintained  an  action  against  the  person  guilty 
of  the  alleged  negligence.  Under  the  circumstances  of  this  case,  could  the  de- 
ceased, if  he  had  survived,  have  maintained  an  action  against  the  defendant  for 
what  he  suffered  from  the  accident!  We  think  he  could  not;  for  although 
the  negligence  of  the  defendant  might  have  been  an  answer  to  the  defence  that 
the  accident  was  chiefly  caused  by  the  negligence  of  the  fellow-servants,  the 
negligence  of  the  deceased  himsel]^  which  materially  contributed  to  the  acci- 
dent, would,  upon  well-established  principles,  have  deprived  him  of  any  remedy. 
Therefore  we  must  give  our  judgment  for  the  defendant. — (Senior  «.  Ward, 
7  W.  R.  261.) 

Lien — Deposit  of  Securities — B.  deposited  with  his  broker  bills  of  lading 
for  cotton  to  arrive  per  "  Sultan,"  as  security  for  a  bill  of  exchange  drawn  by 
B.  and  accepted  by  the  broker,  who  made  several  other  advances  to  B.  on  a 
general  account,  but  without  any  particular  security.  Afterwards  B«  arranged 
with  the  broker  for  acceptance  of  another  bill  drawn  by  him,  and  as  a  security 
deposited  bills  of  lading  of  other  cotton  to  arrive  by  the  same  ship  ;  the  bill  of 
exchange  was  expressed  to  be  dravm  **  against  cotton  per  *  Sultan:'"  Botii  the 
bills  were  discounted  by  C,  to  whom  B.  gave  a  memorandum  giving  him  the 
same  security  on  the  cotton  as  he  had  before  given  to  the  broker.  Both  B. 
and  the  broker  fiuled,  and  the  bills  were  dishonoured.  A  question  then  arose 
between  the  discounters  and  the  holders  as  to  the  lien  upon  the  cotton ;  and  it 
was  held,  that  there  having  been  a  particular  appropriation  of  the  cotton  for 
this  purpose,  the  proceeds  of  it  must  first  be.  applied  in  discharge  of  the  bills  of 
exchange,  such  particular  appropriation  taking  precedence  of  any  general  lien 
which  might  exist  over  the  security  depositea.  (Inman  v,  Clare,  32  L.  T. 
Rep.  363.) 

Master  and  Servant. — ^B.  agreed  to  accept  the  office  of  secretary  to  a  com- 
pany in  course  of  formation,  at  a  salary  of  L.dOO,  commencing  immediatelv, 
^  if  the  company  be  completely  registered  and  put  in  operation ;  if  not,  I  shall 
be  satisfied  with  any  remuneration  for  my  time  and  labour  you  may  think  me 
deserving  of  and  your  means  can  afford."  The  company  was  not  completely 
registered  nor  put  m  operation,  and  B.  gave  his  services  for  three  months.  It 
was  held,  that  he  could  not  recover  either  the  salary  or  a  quantum  meruit,  and 
that  it  was  in  the  discretion  of  the  promoters  to  ludge  if  tney  would  give  him 
any,  and  what,  remuneration. — (Roberts  v.  Smitli,  32  L.  T.  Rep.  320.) 
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THE  GAME  LAWS. 

It  is  not  our  intention^  as  it  is  not  within  our  province^  to  enter 
into  a  discnssion  of  the  policy  of  the  Game  Laws.  Much  has  been 
said  and  written  on  that  subject ;  and,  while  it  is  impossible  to  deny 
that  these  laws  have  been  the  fruitful  source  of  crime  in  many 
yaried  forms,  it  is  doubtful  if  they  ever  will  suffer  any  great  modi- 
fication in  this  country.  The  laws  are  founded  not  precisely  on  a 
right  of  property^  but  on  views  of  expediency.  According  to  the 
civil  law,  wild  animals  became  the  property  of  whosoever  captured 
them,  irrespective  of  the  proprietorship  of  the  lands  in  which  they 
were  bred  and  fed,  or  at  last  caught  and  slain.  The  same  prin- 
ciple is  adopted  in  the  laws  of  England  and  Scotland.  ^^  All  game, 
although  it  should  be  caught  in  breach  of  statutes,  or  within 
another  man's  property,  belongs,  by  the  necessity  of  lawy  to  him  who 
has  seized  it,  unless  wnere  the  confiscation  of  what  is  caught  makes 
part  of  the  statutory  penalty"  (Per  Lord  Robertson,  18th  January 
1853,  Scott  [Jurist]). 
Though  the  rearing  of  these  animals  cannot  be  fiixed  on  any 

i particular  locality,  they  are,  doubtless,  bred  at  the  expense  of  the 
and  generally,  and  there  is  a  mutual  transfer  and  compensation  in 
this  respect  between  conterminous  estates.  This  appears  to  afibrd 
some  sort  of  principle  for  giving  the  privilege^  if  not  the  property 
of  wild  animals,  to  the  landed  proprietor.  On  the  other  hand,  the 
l^neral  class  of  poachers  being  landless,  have  no  such  plea  of  favour 
in  support  of  their  vocation. 

So  much  for  the  fair  side  of  the  argument.  The  other  is  black 
indeed.  The  same  passion  which  reigns  in  the  bosom  of  the  prince 
finds  place  in  that  of  the  peasant,  quickened  all  the  more  by  the 
seeming  injustice  of  conferring  a  monopoly  on  the  higher  classes, 
the  innate  love  of  what  is  forbidden,  and  the  desire  for  adventure, 
even  when  accompanied  with  danger.  The  money  gain  which 
comes  from  the  rich  supporters  of  these  very  laws  (and  sometimes 
that  is  not  trifling  to  a  poor  man),  is  superadded,  and  all  these 
motives  combined,  are  such  as  no  legal  enactments  will  ever  be 
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found  sufficient  to  restrain.  So  long  as  there  exists  a  monopoly 
in  Game,  there  will  be  poaching ;  and,  in  the  same  way,  whatever 
addition  be  made  to  the  severity  of  the  Game  Laws  will  assuredly 
augment  the  army  of  poachers.  The  infraction  of  the  Game  Laws, 
in  some  minor  degree,  is  generally  the  first  downward  step  in  life 
to  the  rustic.  As  a  herd  boy,  he  is  brought  before  the  lord  of  the 
manor  for  the  grievous  offence  of  snaring  a  hare  or  rabbit  which 
crossed  his  pathway,  and  he  is  sent  to  prison  in  default  of  paying  a 
fine  which  he  has  no  means  of  meeting.  Branded  as  a  poacher,  he 
is  henceforth  denied  honest  service,  and  is  driven  by  necessity  to  the 
occupation  for  a  livelihood,  until,  from  step  to  step,  he  may,  in  some 
midnight  encounter,  shoot  a  gamekeeper,  and,  as  was  recently  seen 
in  England,  receive  the  dread  sentence  of  death  with  the  calm 
exclamation,  "  So  much  for  the  Game  LawaP 

It  is  not  so  much  of  the  existence  of  the  Game  Laws  that  the 
peasantry  complain,  as  their  complex  and  cumulative*  nature, 
Harassing  and  crushing  alike  those  who  for  the  first  time  offend,  as 
the  habitual  offender.  This  fact  has  the  obvious  tendency  to  make 
the  law  and  its  administrators  hated  by  the  people,  and  this  feeling 
extends  rapidly  to  other  branches  of  the  legal  field.  It  is  a  very 
common  circumstance  for  the  poacher  to  pass  into  the  class  of  thief. 
When  balked  of  his  wild  birds,  it  is  no  great  stretch  to  fill  his  wallet 
with  the  tame  fowl  from  the  farmer's  roost,  and  a  sheep  has  been 
found  a  good  substitute  for  a  hare.  Beckless  conduct  and  midnight 
walks  soon  render  the  offenders  against  the  Game  Laws  outlaws 
from  society.  They  are  ready  for  assaults,  fire-raising,  or  any  crime, 
not  stopping  short  of  homicide. 

In  the  hope  that  the  attention  of  the  new  Parliament  may  be 
turned  to  this  subject,  we  shall  now  point  out  matters  of  palpable  in- 
justice in  the  constitution  and  administration  of  the  Game  Laws, 
which,  if  removed,  would  assuredly  go  far  to  do  away  with  the 
present  deep-seated  hatred  against  them  by  the  general  community, 
comprehending  classes  far  removed  above  the  poacher,  who  at  pre- 
sent commands,  and  perhaps  deserves,  their  sympathy.  Sir  William 
Blackstone,  in  treating  of  the  forest  laws,  observes:  ^^From  this 
root  has  sprung  a  bastard  slip,  known  by  the  name  of  the  Game 
Lawsj  but  with  this  difference,  that  the  forest  laws  established  only 
one  mighty  hunter  throughout  the  land,  whilst  the  Game  Laws 
have  raised  a  little  Nimrod  in  every  manor." 

The  first  subject  of  observation  is  the  nature  of  the  tribunal  to 
which  the  administration  of  the  Game  Laws  is  intrusted  ;  in 
this  there  is  a  violation  of  all  sound  principles  of  justice.  In 
common  law,  judges,  supreme  and  inferior,  are  debarred  from  de- 
ciding in  cases  in  which  they  or  their  relatives  have  even  the  least 
amount  of  interest.  In  like  manner,  in  almost  ever^  offence 
created  by  statute,  there  has  been  a  most  cautious  recognition  of  the 
principle  that  no  man  shall  be  judge  in  his  own  cause,  and  that  a 
magistrate  must  be  above  all  suspicion  of  interest  in  the  issue  or 
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motive  to  promote  a  conviction.  Accordingly,  in  the  undernoted 
statutes,  care  has  been  taken  to  exclude  from  the  bench  any  justice 
who,  in  any  way,  might  have  an  interest  in  the  execution  of  the 
law.     Thus, 

1.  No  miller,  mealman,  or  baker,  can  act  as  a  justice  under  the 
Bread  Actj  6  and  7  Wm.  IV.,  c.  37. 

2.  No  military  officer  in  billeting  soldiers  under  the  Anntial 
Mutiny  Act 

3.  No  occupier,  or  father,  son,  or  brother  of  an  occupier  of  a 
factory,  under  the  Factory  Act^  7  Vict.,  c.  15. 

4.  No  fishing  proprietors,  where  prosecutors  and  directly  interested 
in  the  prosecution,  under  the  Salmon-fiehing  Acty9  Geo.  IV,,  or  TrotU- 
JUhing  Acty  8  and  9  Vict.,  c.  26. 

5.  No  brewer,  maltster,  distiller,  or  retailer  of  exciseable  liquors 
under  the  Licensing  Act,  9  Geo.  IV.,  c  68, 

6.  No  Road  Trustee  in  an  appeal  to  Quarter  Sessions  from  a 
meeting  of  Road  Trustees,  of  which  he  is  a  member,  1  and  2  Wm.  IV. 

7.  No  coalmaster  or  tenant  of  coal  works  under  the  Mine  Acts, 
30  Geo.  III.,  c.  56. 

8.  Persons  in  particular  trades  in  all  Excise  matters  connected 
with  these  trades,  14  Geo.  11. 

9.  No  master  in  any  particular  trade  or  manufacture  in  any 
offence  or  connection  therewith,  under  the  Combination  Act,  6  Geo. 
IV.,  c.  129. 

10.  No  solicitor,  or  procurator,  or  partner  of  any  such,  in  any 
matter  whatever  faUing  under  Hie  jurisdiction  of  justices. 

But  the  Game  Laws  reverse  the  rule  and  practice  of  justice. 
Instead  of  game  owners,  game  tenants,  and  sportsmen  being  excluded 
irom  judging  in  offences  against  the  Game  Laws,  they  alone  are 
made  the  judges  thereof.  Every  statute,  without  exception,  gives 
the  jurisdiction,  in  this  class  of  cases,  solely  to  the  justices,  who,  in  the 
country,  are  almost  wholly  the  very  persons  for  whose  benefit  these 
laws  were  enacted,  and  whose  interest  it  is  to  stretch  them  to  the 
very  utmost.  The  extent  of  their  powers  in  punishment  is  often 
very  great  and  arbitrary ;  and  their  judgments  on  the  merits  are 
final  and  conclusive.  It  is  only  where  their  Honours  do  egregiously 
blunder  and  set  at  defiance  all  semblance  of  legal  form  (fortunately 
no  uncommon  event),  that  the  supreme  courts  can  interfere.  What 
would  be  thought  of  a  law  which  required  that  all  offences  com- 
mitted by  gamekeepers  on  poachers  should  be  tried  by  a  jury  of 
poachers  or  their  peasant  mends  T  The  absurdity  would  be  no 
greater  than  that  wnich  at  present  exists,  where  the  squire  the  one 
Sour  is  engaged  judiciously  in  bagging  a  partridge,  whilst  the  next 
hour  finds  him  judicially  bagging  a  poacher  on  the  evidence  of  his 
gamekeeper. 

It  is  not  sufficient  that  one  justice  should  have  powers  greater  than 
are  conferred  on  the  ordinary  judges  of  the  land.  Under  the  Ganie 
Act,  25  Geo.  HI.,  c.  50,  for  shooting  without  a  certificate  or  license, 
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where  the  penalty  is  L.20y  the  corresponding  imprisonment  is  six 
months,  and  the  proceedings  most  summary  or  rather  dispatchful. 
One  justice  may  constitute  himself  into  two  justices.  It  is  declared 
that  the  conviction  must  be  by  two  justices.  But  mark  the  strange 
addition,  if  a  justice  be  also  a  commissioner  of  supply,  then  he  is 
reckoned  as  two,  and  can  convict  by  his  own  double  prerogative. 
In  short,  if  he  has  the  sufficient  acreage  to  constitute  him  a  com- 
missioner of  supply,  then  the  wiseacre  is  held  to  be  equivalent  to 
two  justices  rolled  into  one.  Because  he  can  add  to  his  signature 
the  cabalistic  letters  of  J.P.  and  C.S.,  he  is  held  to  be  a  judicial 
engine  of  two  justice-power,  capable  of  exercising  the  dynamics  of 
two  minds,  or  in  fact  " a  man  beside  himself, ^^  We  venture  to  say, 
ransack  the  legislation  of  all  ages  and  all  lands,  and  such  a  monstrous 
piece  of  barbarism  will  not  be  found  as  this  which  blots  our  statute- 
Dook,  and  which  is  in  daily  exercise  in  these  highly  favoured  lands. 

The  observation  of  Judge  Ashhurst  in  Jones  v.  Smart  is  founded 
on  sound  sense : — ^^  The  Game  Laws  are  to  be  considered  as  positive 
ndesy  rather  than  as  founded  on  reason ;  therefore  it  is  safer  to  adopt 
what  they  have  actually  said  than  to  suppose  what  they  meant  to 
say." 

A  great  objection  would  at  once  be  removed  from  the  adminis- 
tration of  the  Game  Laws,  and  the  more  general  support  of  the 
community  obtained,  by  the  withdrawal  of  the  jurisdiction  fi*om  the 
justices,  and  conferring  it  on  the  paid  magistrates. 

We  have  observed  on  the  objectionable  nature  of  the  only  tri- 
bunal selected  for  the  trial  of  offenders  against  the  Game  Laws. 
The  next  subject  worthy  of  notice  is  the  multiplicity  of  statutes 
cumulatively  bearing  on  the  same  offence  and  offender. 

By  a  wise  as  well  as  humane  law  of  the  land,  based  on  a  principle 
of  eternal  justice,  no  man  can  be  tried  twice  or  punished  twice 
for  the  same  offence.  If  an  offender  has  been  tried  and  convicted 
of  a  certain  criminal  act,  under  whatever  name  it  was  charged, 
he  cannot  be  convicted  and  punished  a  second  time  for  the  same 
offence,  though  charged  under  another  denomination  of  crime.  Still 
more  so,  if  acquitted  of  the  charge  under  any  form  of  procedure,  he 
cannot  be  agam  charged  with  the  same  act  under  that  or  any  other 
name. 

According  to  Baron  Hume,  ^^  certainly  a  person  cannot  be  made 
to  undergo  successive  trials  for  the  same  act ;  as  little  shall  it  vary 
the  rule  that  the  new  prosecutor  chooses  to  alter  the  shape  of  the 
former  charge,  and  lay  his  libel  for  the  same  facts  under  a  new  de- 
nomination of  crime ;  the  Judges  will  not  suffer  the  law  to  be  evaded 
on  such  easy  pretences,  but  will  look  to  the  substance  of  the  case, 
and  the  situation  of  the  pannel,  who  still  is  prosecuted  twice  for  the 
same  act." 

These  constitutional  and  great  principles  are  all  set  at  defiance 
in  the  administration  of  the  Game  Laws.  A  man  may  be  convicted 
for  the  same  offence  many  times  over,  and  though  he  be  acquitted 
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under  one  charge^  he  may  be  brought  up  instantly  for  the  same  act 
under  another  statute.  In  this  way,  an  unfortunate  offender,  who 
reckoned  on  the  happy  day  of  his  liberation  from  prison,  often  finds 
his  release  indefinitely  prolonged  by  new  and  heavier  convictions, 
all  for  the  same  act,  for  which  he  had  vainly  thought  he  had  once 
and  for  ever  suffered  the  penalty. 

We  shall  illustrate  this  by  taking  the  case  of  an  ordinary  trespai^ 
ser,  and  will  shortly  state  the  various  statutes  under  which  he  may  be 
brought  before  the  tribunal  of  Justices,  and  consecutively  convicted. 

First  The  trespasser  is  liable  to  be  brought  up  under  the  Day  or 
Night  Trespass  Act,  as  the  time  may  decide.  If  he  is  fortunate 
enough  to  be  within  the  first  (2  and  3  Wm.  IV.,  c.  68),  and  without 
the  margin  of  the  last  mentioned  statute  (sometimes  no  easy  point 
of  solution),  then,  on  the  oath  of  one  witness,  who  may  be,  and  gener- 
ally is,  a  gamekeeper,  he  may  be  convicted  before  the  employer 
of  that  witness,  and  proprietor  of  the  estate  on  which  the  trespass 
was  committed.  The  penalty  may  be  40s.  for  the  simple  offence,  and 
L.5  where  the  offender  is  disguised,  or  if  there  be  five  persons  in 
trespass,  or  where  a  trespasser  refuses  to  tell  his  name,  or  continues 
on  or  returns  to  the  land,  and  in  every  case  ^'  with  expenses  ofprO' 
eess^^  which  are  regulated  by  no  scale  of  fees,  and  are  in  the  discre- 
tion of  the  Justice,  and,  therefore,  in  many  cases  are  made  to  exceed 
many  times  the  amount  of  the  penalty.^  Imprisonment  for  a  period 
not  exceeding  two  months  follows  on  non-payment  of  the  penalties 
and  expenses,  and  three  months  where  the  trespasser  assaults  or  ob- 
structs any  person  acting  under  the  Act. 

If  the  trespasser  is  within  the  Night  Acts  (9  Geo.  IV.,  c.  69,  and 
7  and  8  Vict.,  c.  29),  then  there  is  no  pecuniary  penalty.  But  for 
the  first  offence,  the  trespasser  convicted  before  two  Justices  may  be 
sent  for  three  months  to  prison,  and  kept  at  hard  labour ;  but,  in 
addition,  the  offender  is  ordered  to  find  caution  to  the  extent  of  L.IO 
that  he  will  not  so  offend  again  for  one  year,  or  suffer  imprisonment, 
with  hard  labour,  for  the  further  period  of  six  months.  For  a  second 
offence,  the  first  period  of  imprisonment  may  be  increased  to  six 
months,  and  the  caution  extencied  to  L.20,  that  he  will  not  again  so 
offend  for  ixoo  years,  and  the  imprisonment  for  its  enforcement  is  in- 
creased to  the  extent  of  one  year.  Few  of  the  class  who  fall  within 
the  operation  of  this  Act  can  find  caution  to  any  extent,  so  that  power 
is  thus  conferred  to  any  two  Justices  (without  any  review  except  in 
Quarter  Sessions^  to  commit  a  trespasser  to  prison  and  hard  labour, 
for  the  period  of  eighteen  monthsj  a  term  of  imprisonment  which, 
for  no  other  offence  or  crime,  can  be  inflicted  without  a  trial  by  jury. 

For  a  simple  trespass  by  day  or  by  night  it  might  be  supposed 
that  either  of  these  statutes  provided  an  ample  and  sufiicient 
punishment ;  but  it  will  be  seen  that  the  trespasser  is  still  fur- 
ther exposed  to  many  severe  penalties.    Although  even  acquitted 

^  See  article  on  this  subject  in  vol.  ii.,  page  614. 
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ander  the  Trespass  Statutes,  he  may  still  be  charged  and  convicted 
under  others  of  the  same  class. 

Second.  The  trespasser  is  open  to  prosecution  and  conviction  under 
the  Game  Qualification  Act,  1621,  c.  31,  which,  after  the  brief 
manner  of  the  Scotch  statutes,  enacts,  <^  That  na  man  hunt  or  hauk 
at  any  time  hereafter  who  hath  not  a  plough  of  land  in  heritage,  un- 
der the  paine  of  ane  hundred  pounds''  (L.8,  6s.  8d.).  This  statute 
has  been  found  not  to  be  in  desuetude  (8th  July  1809,  Trotter). 
It  is  not  defined  what  ^^  a  plough  of  land"  is,  but  some  considerable 
quantity  of  earthy  surface  is  considered  necessary.  As  any  one  thus 
qualified  may  protect  any  number  of  friends,  the  whole  class  of 
sportsmen,  however  acreless,  are  thus  franked  and  protected.  But 
poachers  and  trespassers,  being  generally  destitute  of  any  property 
qualification,  the  old  Scotch  statute  is  ever  ready  to  be  exhumed  to 
strike  the  landless  trespasser  who  may  have  escaped  the  direct  pe- 
nalty of  trespass;  or  to  increase  the  punishment,  when  convicted  under 
either  trespass  statute.  The  penalty  admits  of  no  modification. — 
2d  June  1854,  Whatman,  1  Irvine,  483. 

Third,  Next  in  order  comes  the  statute  1707,  c.  13,  greatly  super- 
seded by  13  Geo.  III.,  c.  54.  These  Acts  contain  a  variety  of 
penalties.  If  the  trespass  be  in  close  time,  as  fixed  by  the  Act  last 
m  date,  the  trespasser  is  liable  in  L.5  for  every  bird,  and  imprison- 
ment of  two  months  for  every  L.5  not  paid.  These  penalties,  it  has 
been  found,  admit  of  no  modification,  and  therefore  the  imprison- 
ment may  amount  to  many  years,  in  fact,  for  a  lifetime  (Whatman, 
supra)^  The  penalty  is  not  confined  to  trespass,  but  is  extended  to 
"  every  person  who  shall  wilfully  take,  kill,  destroy,  carry,  sell,  buy,  or 
have  in  his  possession,"  any  bird  in  close  time  which  fall  under  the  ex- 
tensive class  of  game.  The  still  graver  act  o(  eating  game,  the  source  of 
the  whole  evil,  is  unfortunately  not  amongst  the  denominated  class  of 

^  In  this  case  the  combined  penalties  amounted  to  L.220,  and  the  imprison- 
ment to  seven  years  and  five  months.  The  Court,  before  remitting  to  the 
Justices,  with  instructions  to  convict,  called  on  the  private  prosecutor  to  restrict 
his  complaint,  which,  unfortunately,  he  did,  to  four  birds,  or  Ti.20  of  fine.  It 
would  have  been  well  had  he  refused  to  restrict,  and  to  have  tested  the  prin- 
ciple, by  compelling  the  Court,  according  to  their  rule,  to  award  the  whole 
amount  of  penalty  and  imprisonment.  It  is  an  unfortunate  state  of  ]aw  when 
so  great  power  to  abridge  the  liberty  of  the  subject  is  placed  in  the  hands  of  a 
private  party,  hey ond  the  control  of  the  Courts  of  law,  or  even  of  the  Royal 
clemency.  A  Bill  has  been  lately  introduced  into  Parliament  with  the  view  of 
counteracting  this  dangerous  power  in  individuals,  and  which,  both  in  England 
and  Scotland,  has  led  to  much  oppression.  It  is  proposed  to  confer  on  the 
Crown  the  power  to  interpose  its  clemency  in  cases  of  conviction  at  the  instance 
of  private  informers.  It  may  easily  be  seen  that  the  scale  of  punishment, 
according  to  the  number  ofhirds^  is  most  clumsy  and  unjust.  The  person  with 
one  bird  may  be  a  much  greater  offender  against  the  Game  Laws  than  he  who 
may  be  possessed  of  birds  reckoned  hy  the  scare.  The  latter  may  be,  and  often 
is,  guiltless  of  shedding  the  blood  of  any  one  of  the  feathered  tril)e,  but  the  mere 
innocent  carrier  of  the  package  containing  their  carcasses^  without  knowledge 
of  its  contents,  or  the  mystery  of  close  and  open  time  fixed  by  law  for  the  pre- 
servation of  game. 
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offences.  Bat  the  statate  does  not  rest  here,  bat  proceeds  to  enact, 
for  the  whole  yeavj  as  well  open  as  close  time,  that  ^^  eveiy  person 
whatsoever  not  qualified  to  hill  game^  who  shall  have  in  his  or  her 
custody,  or  carry  at  any  time  in  the  year  upon  any  pretence  whatever^ 
taw  hares  "  (and  other  game  enamerated),  shall  forfeit  for  the  first 
offence,  20s. ;  for  the  second  and  subseanent  offences,  40s. ;  with 
the  alternative,  for  the  first  offence,  of  impnsonment  of  six  weeks,  and 
three  months  for  subsequent  offences.  The  qualification  here  re- 
quired is  the  magical  "  plough  of  land"  proviaed  by  the  Act  1621. 
There  is  therefore  the  oovious  injustice  of  punishing  a  person  for 
hunting  game  without  the  landed  qualification,  and  again  for  having 
in  his  possession  the  very  same  game  not  being  so  qualified,  and 
that  in  addition  to  the  penalties  of  trespass.  This  is  not  only  twice 
to  punish  the  same  act,  but  actually,  under  the  same  denomination 
of  offence, — want  of  landed  qualification.  It  is  the  same  as  punishing 
a  thief  once  for  stealing,  and  a  second  time  for  having  the  stolen 
article  in  his  possession,  and  a  separate  term  of  impnsonment  for 
every  article  so  in  his  possession. 

Fourth.  But  the  sad  catalogue  of  pains  and  penalties  is  not  yet 
exhausted — the  vials  of  wratn  are  not  wholly  poured  out  on  the 
head  of  the  perpetrator  of  this,  which  appears,  in  the  view  of  some, 
to  be  the  greatest  of  all  social  crimes.  There  remains  the  revenue 
statutes,  the  leading  one  being  25  Geo.  III.,  c.  50,  amended  by  20 
Geo.  III.,  c.  82.  A  license  or  certificate  is  necessary  for  any  person 
**  shooting,  taking,  or  destroying*'  any  game  ;  this  tax  is  L.4,  10s. 
The  penalty  is  L.20  for  shooting  or  taking  game  without  license ; 
and,  failing  payment,  the  alternative  of  imprisonment  may  be,  and 
generally  is,  six  months.  But  this  is  not  all ;  the  unlicensed  tres- 
passer on  game  may  be  assessed  in  double  the  tax,  or  L.9,  and  failing 
payment,  may  be  further  imprisoned,  at  the  discretion  of  the  officers 
of  revenue,  m  the  same  way  as  for  other  Crown  taxes.  Pro- 
secution under  these  statutes,  at  the  instance  of  the  Crown,  was  at 
once  so  invidious  and  expensive,  that  latterly  its  officers  have  judi- 
ciously refused  to  prosecute  unless  guaranteed  the  expenses  by  the 
informer,  and  now  the  prosecution  for  the  penalty  is  generally  at 
the  instance  of  a  gamekeeper.  It  is  this  statute  whicn  boasts  of 
the  extraordinary  provision  that  a  Justice  of  Peace — plus  in  his  own 

5 roper  person  a  Commissioner  of  Supply — ^is  the  fair  equation  of  two 
nstices  minus  the  Commissionership.    This  assuredly  is  the  best 
existing  illustration  of  a  negative  quantity. 

Lastly.  One  other  addition  to  the  crushing  accumulation  of  legal 
remedy  is  of  modem  introduction.  As  if  the  many  statutes  were  m- 
sufficient  to  put  down  this  crime  of  crimes,  the  aid  of  common  law 
has  been  evoked.  So  soon  as  a  non-qualified  person  is  discovered, 
or  supposed  to  be,  in  trespass,  he  is  placed  under  civil  interdict  from 
entering  a  certain  estate,  however  extensive.  The  expenses  of  ob- 
taining this  interdict  he  is  often  compelled  to  pay.  Then,  so  soon 
as  he  is  found  afterwards  leaving  the  Queen's  highway,  or  putting 
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bis  foot  on  the  forbidden  eround,  though  there  be  no  averment 
that,  at  the  time,  he  was  violating  the  Game  Laws,  he  is  subject 
to  be  summarily  apprehended  for  breach  of  interdict  and  contempt 
of  Court,  and  thereon  may  be  fined  or  imprisoned.  This  may  be 
repeated  as  often  as  he  passes  the  Cordon  thus  drawn  by  law  around 
the  highly  valued,  and  statute-protected  birds  and  beasts  of  the 
chase.  The  law  of  nature  is  thus  reversed :  men  are  made  subject 
to  the  beasts,  and  mankind  may  decrease  that  brutes  may  multiply 
and  replenish  the  earth. 

We  may  return  to  this  important  subject,  which  is  yet  far  from 
being  exhausted. 


CONTRIBUTIONS  TO  THE  LAW  OP  TRUSTS.— No.  IV. 

{Continued  from  page  247.) 

OP  CONTINUING  THE  TRUST  BY  SUBSTITUTION. 

Before  leaving  the  subject  of  the  vesting  of  the  estate  in  the  trus- 
tees, we  may  observe  that  by  some  trusts  tnere  is  nothing  more  than 
a  right  of  action  vested  in  them.  This  form  of  trust  is  commonly 
resorted  to  in  marriage  contracts,  where  it  would  be  inconvenient  to 
the  parties  to  tie  up  their  property  by  conveying  it  to  trustees. 
Instead  of  executing  a  conveyance,  the  parties  or  their  friends  come 
under  an  obligation  to  pay  a  sum  of  money  in  certain  specified 
events,  and  it  is  declared  that  execution  may  pass  at  the  instance  of 
the  parties  nominated  as  trustees.  In  England  it  has  been  held 
that  trustees  nominated  on  this  footing,  with  their  consent,  may  sue 
the  parties  for  specific  performance  without  having  declared  their 
acceptance  in  writing  (Cook  v.  Fryer,  1  Hare  498).  The  trustee 
in  a  Scotch  marriage  contract  of  the  nature  described,  would  put 
himself  in  tiiulo  by  registering  the  contract,  with  an  acceptance 
endorsed  thereon  for  execution.  As  there  might  be  a  difficulty  in 
supplying  the  place  of  trustees  for  execution  in  the  event  of  their 
declining  to  act,  it  is  probable  that  a  rather  strict  construction  would 
be  put  upon  any  acts  of  theirs  indicative  of  acceptance  (But  see 
Melville,  18  D.  788).  As  such  trusts  do  to  some  effects  become  oper- 
ative from  the  date  of  their  constitution,  there  can  be  little  doubt 
that  an  acceptance  of  the  same  date,  endorsed  on  the  contract,  would 
be  binding;  and  it  might  even  be  a  question  whether  proof  by 
letter  or  otherwise,  that  they  had  authorised  the  insertion  of  their 
names  as  trustees  in  the  contract,  would  not  be  sufficient  to  throw 
upon  them  the  duty  of  protecting  the  trust. 

On  the  death  of  one  or  more  co-trustees  the  estate  vests  in  the 
survivors.  The  doctrine  of  survivorship  as  applicable  to  the  ofiice 
of  trustee  may  be  deduced  fix)m  the  civil  law  pnnciple  of  accrescion, 
in  virtue  of  which  a  legacy  or  interest  bequeathed  to  co-legatees 


1859.]  pONTBIBnTIONS  TO  THE  LAW  OF  TBU8TB,  289 

vested  in  the  survivor  in  the  event  of  either  of  the  legatees  dying 
intestate.    Accordijig  to  Pothier,  the  jus  aecre^cendt  has  place, 
whether  the  legacy  is  in  terms  a  joint  bequest  to  the  legatees,  who 
are  then  said  to  be  ^  re  e<  verbis  conjunct^  or  a  separate  bequest  of 
the  same  subject  to  both  (Pot.  Ed.  Dupin,  vii.  392, — Testamens), 
The  principle  of  survivorship  in  joint  destinations^  although  generally 
excluded  by  the  terms  employed  in  modem  testamentary  convey- 
ances, is  understood  to  be  still  in  force  as  a  rule  of  interpretation  m 
Scotland ;  and  in  a  recent  case  it  formed  the  ground  of  a  decision 
of  Lord  Handyside,  acquiesced  in  by  the  parties  (Wright* s  Exrs. 
V.  SobertfiOD,  27  Jur.  341).    The  doctrine  of  accrescion  presumes 
that  the  testator,  by  csdlin^  two  parties  to  the  succession,  indicates  a 
wish  that  either  of  them  sbould  take  the  whole  subject  in  preference 
to  any  third  party  not  called.    This  presumption  seems  to  apply 
with  a  peculiar  sigiuficanoe  to  the  case  of  a  joint  nomination  or 
conveyance  in  trust ;  and  accordingly  a  distinction  has  always  been 
taken  between  destinations  in  trust  and  joint  mandates,  which 
expire  on  the  death  of  the  mandant.    In  the  case  of  a  joint  appoint* 
ment  of  tutors  nominate,  Stair  (i.  6,  14)  lays  it  down,  that  i^ 
office  survives;  and  accordingly,  where  uie  office  of  tutors  and 
curators  was  conferred  upon  two  persons,  whom  failing  upon  certain 
others^  it  was  held  that  tlie  substitution  did  not  take  efiect  bv  the 
death  of  one  of  the  persons  nominated  in  the  first  instanoe  (Fisher, 
M.  16361).     Erskine  (L  7,  30)  expressly  sUtes,  that  the  office 
continues  in  the  person  of  the  last  survivor,  adding,  '^  For  though, 
in  deeds  inter  vivoSf  e.g.  mandates  where  two  or  more  mandatories 
are  named  in  general  terms,  they  are  understood  to  be  named 
jointly ;  yet  the  favour  of  last  wills,  fmd  of  minority,  cneates  a  pre* 
sumption  that  the  father  or  minor  prefers  any  one  of  the  tutors  or 
curators  so  named  to  those  who  are  pointed  out  by  the  law."    From 
this  passage  we  may  also  infer  that  a  nomination  to  ^  A  and  B 
jcint^j*  would,  according  to  Erridne's  interpretati<Mi  of  that  word, 
exclude  the  jus  aecreseendi — a  doctrine  which  must  be  allowed  to  he 
inconsistent  with  the  dicta  of  the  civilians.      The  doctrine  of  ac- 
crescion in  joint  appointments  of  this  nature  being  rested  entirely 
on  a  consideration  of  the  delectus  personos  on  the  part  of  the  testator, 
it  will  not  avail  to  keep  alive  an  appointment  of  tutors  datiua  after 
the  death  of  one  of  their  number  (Dtewart  v.  Baikie,  7  8.  330 ;  7 
W.  and  S.  211).    This  principle  mav  now  be  considered  as  fixed 
bv  the  decisi(xi  of  the  House  of  Loras  in  this  case,  overruling  an 
almost  unanimous  judgment  of  the  Court  of  Session.    Now  that  the 
appointment  of  tutors  dative  is  vested  in  the  Court  of  Session  (by 
39  and  20  Vict.,  cap.  5%  sec.  19),  under  the  same  forms  of  pro- 
cedure as  are  applicable  to  oth^  appointments  under  the  Pujpils 
Protection  Act,  it  may  fairly  be  assumed,  that  the  rule  thus  laid 
down  in  reference  to  joint  tutors  will  extend  to  any  jomt  appoint*- 
ments  made  by  virtue  of  the  nobile  offidum  of  the  Court  of  bessioh. 
A  similar  rule  ia  rjscognised  in  the  practice  of  England ;  testamentary 

VOL.  m.-*lf0.  XXX.  JUKB  1859.  0  o 


290  CONTBIBUTIOKS  TO  THE  LAW  OF  TBUBTS.  [June 

gaardianship  there  continoing  in  the  person  of  the  survivors  (Eyre 
V.  Countess  of  Shaftesbury,  2  P.  W.  102)  ;  whereas,  if  the  appoint- 
ment has  come  from  the  Court  of  Chancery,  the  ofBce  determines 
on  the  death  of  any  of  the  guardians  (Bradshaw,  1  Buss.  528 ;  Hall 
V.  Jones,  2  Sim,  41). 

Seasoning  from  the  analogous  cases  of  tutoty  and  curatory,  Mr 
Forsyth,  in  1844,  indicated  an  opinion  that  survivorship  should  be 
held  to  be  an  implied  condition  in  trusts  (Forsyth,  186  et  seqX   He 
appears  to  have  considered  that,  in  those  cases  at  least  where  a 
certain  number  of  trustees  is  declared  to  be  a  quorum^  the  trust  will 
endure  so  long  as  a  Quorum  can  be  got  to  act,  notwithstanding  the 
failure  of  some  of  tne  trustees  by  death  or  non-acceptance.    In 
1851,  the  whole  question  was  carefully  considered  by  tne  judges  of 
the  Second  Division,  in  the  case  of  Gordon's  Trustees  v,  Egnnton 
(13  S.  1381).    A  trust-disposition  and  settlement  having  been  exe- 
cuted, conveying  property  to  certain  trustees  and  to  the  survivors  or 
survivor,  it  was  aixerwards  altered  by  a  codicil,  wherein  certain  other 
persons  were  nominated  trustees,  but  without  any  provision  respect* 
ing  survivance.    The  trustees  made  up  a  title  by  disposition  from 
the  heir-at-law  in  favour  of  themselves  as  trustees,  and  their  heirs 
and  assignees.    It  was  held  that  the  destination  in  the  codicil,  and, 
afortiorij  the  destination  in  the  conveyance  by  the  heir-at-law,  must 
be  construed  with  reference  to  the  original  deed ;  and,  therefore, 
that  the  original  destination  in  favour  of  surviving  trustees  must 
be  held  as  implied  in  subsequent  transmissions.     Hence  the  sur- 
viving trustee  was  in  titulo  to  sell  the  estate  and  to  grant  a  valid 
disposition.    But,  further,  the  Lord  Justice-Clerk,  delivering  the 
opinion  of  the  Court,  gave  express  sanction  to  the  doctrine  of  sur- 
vivorship in  trusts.     **  On  a  more  general  ground,'*  he  said,  "  I  ap- 
prehena  it  to  be  quite  clear  that  a  conveyance  to  trustees,  whether 
in  the  granter^s  own  hand  in  a  mortis  causa  deed,  or  in  any  convey- 
ance in  fulfilment  of  his  deed,  is  a  grant,  when  it  is  not  otherwise 
expressed,  to  the  trustees,  whatever  may  be  their  number,  and  does 
not  fall  by  the  death  of  one  of  them.    It  is  said  some  doubts  have 
'recently  been  thrown  on  this  point.    Such  doubts  are  quite  un- 
sound, and  against  the  first  principle  on  which  such  trusts  are  con- 
strued.   The  true  principle  is  stated  by  Stair,  and  admits  of  no 
doubt.     So  long  as  one  of  the  trustees  is  alive  the  trust  subsists, 
and  the  powers  can  be  competently  exercised  by  that  trustee."   Lord 
Cockbum  thought  this  point  <<  not  free  firom  doubt"  (13  D.  1381). 
But  in  the  case  of  Findlay  (17  D.  1014),  an  application  by  a  surviving 
trustee  for  the  appointment  of  a  factor, — on  the  ground  that  the 
appointment  was  a  joint  one  and  did  not  contain  a  destination  to 
survivors, — ^was  refused  by  the  First  Division,  the  Lord  President 
observing,  ^^  I  think  that  m  a  testamentarv  deed,  in  which  trustees 
are  appointed,  the  condition  of  survivorship  is  implied,  on  the  prin- 
ciple that  a  trustee  prefers  that  any  one  of  the  trustees  nominated 
should  manage  the  estate  rather  than  a  judicial  factor." 
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The  principle  tl)as  e&unciated  by  the  Lord  President  pats  the 
aathority  of  surviving  trustees  on  a  simple  and  intelligible  footing. 
In  England,  where  the  law  of  survivorship  in  trusts  has  been  long 
established,  the  same  explanation  has  been  given  of  the  principle 
(see  opinion  of  yice-Chanoellor  Wood  in  Lane  v.  Debennam,  17 
Jur.  1005) ;  and,  accordingly,  the  courts  have  discountenanced  all 
attempts  to  abridge  the  generality  of  its  application.  Thus  the 
deeds  of  a  surviving  trustee  will  be  upheld,  notwithstanding  that  the 
trust  is  of  a  discretionary  nature,  ana  although  a  power  of  appoint- 
ing new  trustees  has  not  been  exercised ;  and  even  when  me  last 
surviving  trustee  is  a  married  woman  (Lewin,  300). 

In  practice,  it  has  been  usual  in  Scotland  to  exclude  any  ques* 
tions  as  to  survivorship,  by  limiting  the  destination  in  the  trust-deed 
to  the  survivors  or  survivor  of  the  accepting  trustees ;  and  where  a 
power  of  assumption  is  also  conferred,  it  is  usual  and  proper  tp 
require  the  concurrence  of  at  least  two  trustees,  original  or  assumed, 
to  every  formal  act  of  administration*  Where  the  destination  is  not 
8o  expressed — as  where  the  trust-deed  declares  simply  that  a  majority 
of  accepting  trustees  shall  be  a  quorum— it  may  be  asked  whether  a 
majority  of  the  survivors  of  the  accepting  trustees  would  be  sufficient. 
It  would  seem,  on  the  authority  of  Findlay's  case,  that  any  joint 
act  of  the  whole  body  of  surviving  trustees  will  be  valid  although 
they  should  be  reduced  by  death  to  a  single  member,  and,  there- 
fore, to  less  than  a  majority  of  the  original  accepting  trustees.  But 
it  does  not  follow  that  the  power  given  to  a  majority  of  accepting 
trustees  to  act  for  the  whole  body — when  not  left  on  the  footing  of  a 
common^law  power — is  to  be  extended  by  implication  to  a  majority 
of  surviving  trustees.  (But  see  Blisset's  Trs.,  1 6  D.  482.)  Where  the 
authority  of  acting  trustees  comes  to  rest  on  the  mere  im]>lied  con- 
dition of  survivorship,  the  concurrence  of  all  the  survivors  in  formal 
acts  of  administration  would  be  desirable  whenever  their  number  is 
reduced  below  that  of  the  quorum  limited  in  the  deed  of  settlement 
In  the  event,  therefore,  of  a  trustee  refusing  in  such  circumstances, 
to  concur  with  his  colleagues  in  necessary  acts  of  administration, 
they  might  find  it  necessary  for  their  own  security  to  raise  an 
action  to  compel  him  to  penorm  his  duty,  as  was  oone  in  Lyne- 
doch  t;.  Ouchterlony  (11  S.  60).  But  if,  in  the  case  supposed, 
there  was  a  bona  fide  difference  of  opinion  as  to  the  management  of 
the  estate,  it  would  be  competent  to  either  of  the  trustees  to  present 
a  petition  to  the  Court  eiUier  for  an  extension  of  powers,  or  with 
a  view  to  the  appointment  of  a  judicial  factor  (Adie  v.  Mitchell,  14 
S.  185). 

It  would  seem  that  the  office  of  executor  also  survives,  where  there 
has  been  a  joint  appointment.  As  regards  executors  nominate,  this 
proposition  is  merely  a  particular  case  of  survivance  amongst  testa- 
mentary trustees,  executors  nominate  being  in  the  strictest  sense 
trustees  (Bell,  Pr.,  §  1899).  It  would  be  more  correct  to  say 
that  the  doctrine  has  been  extended  from  the  case  of  executors  to 
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trctstees  generally ;  iot  Lord  Stair  affirmed,  both  on  principle  and 
aathority,  that  the  office  of  execfitrj  descends  to  suryiyors.    Dis« 
tinguishing  between  the  case  of  a  joint  authority  and  a  nomination 
of  executors  or  tutors,  without  mention  of  a  auorum,  he  says,  '^  A 
mandate,  inter  vivos^  giving  power,  it  is  strictly  to  be  interpreted ; 
because  the  power  failing,  it  returns  from  the  mandator  to  the  man-* 
dant  himself;  but  a  power  given  by  a  defunct  in  contemplation  of 
death  cannot  return ;  and,  therefore,  the  defunct  is  presumed  to 
prefer  all  the  persons  nominate  to  any  other  that  may  fall  by  course  of 
law"  (i.  12. 18 ;  iii.  8. 59  and  79).   The  reasons  given  for  Lord  Stair's 
opinion,  and  for  the  judgment  in  Findlay's  case,  ouoted  above,  ar^ 
inapplicable  to  the  case  of  executors  dative ;  and  tne  decision  of  the 
House  of  Lords,  refusing  to  extend  the  principle  of  survivorship  to 
tutors  dative,  naturally  tends  to  throw  doubt  on  the  title  of  surviv-^ 
ing  executors  dative.     That  this  office  does  survive,  is,  howerer,  the 
preferable  opinion,  aa  we  shall  immediately  show.    Tutors  dative,  it 
may  be  observed,  not  only  derive  no  authority  from  the  will  of  the 
testator,  but  they  have  not  even  a  vested  interest  in  the  property 
which  tliey  manage ;  whereas  executors  are,  in  a  sense,  the  actual 
proprietors — bur^ned  by  the  trust — of  the  deceased  person^s  estate, 
ana  must  continue  in  possession  until  divested  of  the  fee  by  one  or 
other  of  the  known  modes  of  transmission.    The  distinction  pointed 
at  has  been  recognised  in  the  law  of  England,  according  to  which 
the  right  of  executorship  and  administratorship  survives  as  being 
an  authority  coupled  with  an  interest — while  the  committees  of  a 
lunatic's  estate,  who  have  but  a  limited  authority,  retain  the  office 
only  during  their  joint  lives  (Lewin,  299).     Such  being  the^law  of 
England  and  Ireland,  the  results  of  establishing  an  opposite  doctrine 
in  Scotland  would  be  anomalous  and  inconvenient.    The  effect  of 
the  Confirmation  of  Executors  Act,  1858,  is  to  amalgamate  the 
offices  of  executor  and  administrator  in  the  different  parts  of  the 
United  Kingdom,  and  to  facilitate  the  administration  of  the  entire 
personalty  as  one  estate.    With  this  object,  it  has  been  provided 
that  a  confirmation,  registered  in  the  Court  of  Probate,  shall  have 
the  like  force  and  effect  as  if  probate  or  letters  of  administration 
had  been  granted ;  from  which  it  would  follow,  that,  if  the  decree 
of  confirmation  Were  to  become  inoperative  in  Scotland — ^by  reason 
of  the  death  of  one  of  the  executors — it  must  stiU  subsist  as  a  title 
to  the  surviving  executor  in  England  and  Ireland,  although  utterly 
nugatory  within  the  jurisdiction  in  which  it  was  granted.    Another 
reason  for  believing  that  the  office  of  executor  dative  survives  is, 
that  the  surviving  executor  must  still  be  preferable,  according  to 
the  rules  of  succession,  to  all  other  competitors.    We  may  add,  that 
in  many  cases  there  would  be  room  for  the  plea  of  delectus  pereoncpj 
as,  for  instance,  where  confirmation  has  been  obtained  by  legatees 
or  trust-disponees  not  expressly  nominated  executors. 

Another  mode  of  continuing  a  trust  is  by  the  aestimptian  or 
election  of  new  trustees,  in  virtue  of  powers  conferred  by  the  deed 
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of  settlement.  It  is  always  desirable  that  trustees  should  be  enabled 
to  make  provision  for  restoring  their  original  number  bj  new 
appointments ;  and  accordingly  it  is  usual,  where  a  trust  is  intended 
to  be  continuous  in  its  operation,  or  in  fact  to  be  anything  more 
than  a  mere  executorship,  to  insert  a  clause  giving  the  trustees  an 
authority  to  nominate  and  assume  such  other  person  or  persons  as 
they  shall  think  fit  to  be  trustees,  with  the  same  powers  and  privileges 
as  the  original  trustees.  Such  a  power,  however,  may  be  conferred 
by  words  of  destination  in  the  dispositive  clause,  as  to  such  persons 
**  as  may  be  assumed  by  my  said  trustees  to  act  along  with  them" 
(M^Leish*s  Trs.  v.  M^Leish,  3  D.  914),  As  the  presumed  object  of 
the  testator  in  conferring  such  a  power  is  to  prevent  the  trusteeship 
from  failing,  its  exercise  must  be  left  to  the  discretion  of  the  trustees. 
Acts  of  the  original  trustees  cannot  be  called  in  question  merely  on 
account  of  their  having  delayed  to  fill  up  vacancies  in  their  number ; 
nor  does  it  appear  to  be  material  whether  the  power  is  expressed  in 
wcitd9  directory  or  imperative.  But  the  truster  can  effectually 
eftforce  observance  of  a  direction  to  assume,  by  providing  that  no 
act  of  the  trustees,  other  than  that  of  assumption^  shall  be  lawful, 
unless  assented  to  by  a  specified  number  of  trustees.  This  form  of 
clause  is  recommended  as  preferable  to  a  simple  proviso,  that  a 
specified  number  of  trustees  shall  be  requisite  to  form  a  quorum  ; 
for,  suppose  that  their  number  is  unexpectedly  reduced  by  death  of 
non-acceptance  to  less  than  a  quorum,  the  effect  of  such  a  proviso 
would  be,  that  no  deed  of  assumption  could  be  executed  for  want 
of  a  quorum  to  sign  it.  It  is  true  that,  in  the  case  of  Blain  r. 
Paterson  (14  S.  361),  the  Court  refused  to  find  a  trustee  liable  for 
intromissions,  who  had  merely  accepted  to  the  effect  of  concurring 
in  a  deed  of  assumption,  his  acceptance  being  necessary  to  make  a 
quorum ;  and  in  the  case  of  Millar  v.  Black^  Trs.  (2  S.  and  M'L. 
389),  Lord  Brougham  observed  that,  ^Hhough  the  trustees  are 
only  empoweted  to  assume  on  vacancies,  that  is  quite  sufficient  for 
continuing  the  trust,  and  would  make  it  their  duty  to  continue  it« 
even  if  they  altogetner  decline  themselves."  Such  a  devolution  of 
the  trust  may  perhaps  be  regarded  as  analogous  to  the  conveyance 
of  an  estate  by  the  heir-at-law  to  his  ancestor's  disponee ;  since  it  is 
a  duty  which,  according  to  Lord  Brougham,  he  cannot  refuse,  and 
for  the  exercise  of  which  he  cannot  of  course  be  made  responsible. 
At  all  events,  he  ought,  on  considerations  of  equity,  to  be  held  scaith- 
less  if  he  has  concurred  in  the  assumption  of  a  reputed  responsible 
and  trustworthy  person.  On  this  view  of  the  law,  the  failure  to 
obtain  a  quorum  of  accepting  trustees  ought  not  to  create  an 
obstacle  to  the  assumption  of  others  in  their  room ;  but  the  failure 
of  a  quorum  by  death  might  create  a  greater  difficulty.  (But  see 
infra,  p.  296.)  It  seems  best,  therefore,  to  leave  powers  of  assump- 
tion to  be  exercised,  when  necessary,  by  a  sole  survivor ;  although 
to  other  effects  a  sole  trustee  may  very  properly  be  prohibited  from 
acting. 
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Assumed  trusteesy  as  well  as  those  originally  appointed,  may  be 
created  by  simple  nomination^  followed  by  acceptance.  Mere 
nomination,  however,  will  only  confer  a  personal  right  to  the  estate ; 
and  the  title  of  trustees  assumed  must  be  completed  like  that  of 
other  singular  successors.  The  usual  mode  of  investiture  is  by 
deed  of  assumption,  whereby  the  new  trustees  are  formally  nomi- 
nated and  appointed,  and  the  trust-property  conveyed  by  the 
original  trustees,  or  by  such  number  of  them  as  are  entitled  to  act 
(see  infra\  to  and  in  favour  of  themselves  and  the  persons  assumed, 
with  the  like  destination  and  the  same  provisions  for  a  quorum  as 
are  contained  in  the  original  trust-deed  (see  Martin,  3  D.  485).  If 
lands  are  conveyed,  the  deed  of  assumption  will  contain  the  usual 
clauses  of  resignation  and  registration,  and  the  title  will  be  com- 

51eted  by  recording  a  notarial  instrument  under  the  Act  of  1858. 
'he  position  of  assumed  trustees,  as  regards  title  and  interest,  is 
similar  to  that  of  additional  trustees  nominated  by  the  trustee  him- 
self;  and  therefore,  where  the  original  trustees  have  only  a  personal 
right,  the  title  of  the  new  body  voll  fall  to  be  completed  in  tne  same 
way  as  that  of  a  mixed  body  of  original  trustees,  consisting  of  dis- 
ponees  and  also  of  trustees  appointed  by  simple  nomination.  In  a 
case  of  this  nature.  Lord  Cowan  observecl,  ^^I  have  generally 
thought  it  the  safer  course  for  the  surviving  trustees  to  execute  a 
disposition  in  favour  of  the  additional  trustees,  and  for  the  whole 
body,  original  and  additional,  to  obtain  infeftment  under  the  feudal 
clauses"  (Mackilligin,  18  D.  96).  Where  the  whole  original 
trustees  have  predeceased  the  granter,  his  Lordship  adds  that  the 
additional  trustees  would  make  up  their  title  by  constitution  and 
adjudication ;  which  proceeding,  or  rather  a  declaratory  adjudica- 
tion (Parker,  Adj.  85),  would  seem  also  to  be  appropriate  to  the 
case  of  assumed  trustees,  in  whose  favour  no  valid  disposition  has 
been  executed  by  the  original  trustees.  Where  a  power  of  assump- 
tion has  been  conferred,  it  may  be  exercised  even  on  death-bed 
(Tod  o.  Hunter,  11  S.  516) ;  the  reason  being,  as  we  apprehend^ 
that  the  power  in  question  affects  only  what  has  been  called  the 
administrative  part  of  the  trust.  For  the  same  reason,  we  should 
consider  that  a  nomination  by  the  testator  himself  on  death-bed,  in 
virtue  of  powers  reserved,  would  be  valid,  because  the  title  of  the 
heir-atr-law  is  excluded,  and  also  because  the  truster^s  powers  over  the 
administration  of  the  trust  can  hardly  be  deemed  less  extensive  than 
those  which  he  is  entitled  to  confer  upon  his  disponees. 

The  personal  property  of  the  trust  will  be  carried  to  the  new 
trustees  by  the  general  disposition  and  assignation  in  the  deed  of 
assumption.  Public  stock  and  shares  should  be  transferred,  in  the 
books  of  the  company,  into  the  names  of  the  new  body.  If  the 
original  trustees  have  also  been  confirmed  executors,  it  b  considered 
that  their  functions  as  executors  terminate  with  the  collection  of 
assets,  payments  of  debts,  etc.;  after  which,  their  character  of  executor 
becomes  merged  in  that  of  trustee, — as  is  evident,  indeed,  from  the 
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maxini,  that  an  esecntor,  after  pajrment  of  debts,  becomes  a  trustee 
for  all  concerned.  There  is  no  necessity,  therefore,  for  any  new 
appointment  of  executors,  nor  would  sudi  an  appointment  appear 
to  be  competent. 

A  trustee  has  no  authority  at  common  law  to  delegate  his  office. 
Hence  powers  of  assumptipn  must  be  executed  in  strict  conformity 
with  the  terms  of  the  deed.    If  trustees  should  unfortunately  convey 
the  property  to  successors  in  circumstances  or  under  conditions 
unauthorised  bv  the  deed  of  settlement,  the  conseauences  may  be 
most  serious.    Not  only  will  the  conveyance  be  null,  as  amounting 
to  a  devolution  of  the  trust ;  but  every  act  of  the  new  body  is  liable 
to  be  set  aside  as  irregular  and  ultroneous.    Meanwhile  the  trust 
will  be  held  to  subsist  in  the  persons  of  the  surviving  original 
trustees,  who  will  therefore  be  made  responsible  for  any  loss  which 
may  have  been  sustained  through  the  maladministration  of  their 
successors ;  and  before  they  can  proceed  to  execute  a  valid  deed  of 
assumption,  or  to  dispose  of  the  property  in  fulfilment  of  the  poly- 
poses of  the  trust,  it  will  be  necessary  to  clear  the  title  or  the 
defective  instrument  by  raising  an  action  of  reduction  (see  Freen 
V.  Beveridge,  10  S.  727)  ;  and  where  a  person  has  acted  as  a  trustee 
without  a  sufficient  title,  he  will  not  be  allowed  to  recover  from  the 
estate  sums  which  he  has  advanced  to  beneficiaries,  except  in  so  far 
as  they  were  made  out  of  the  annual  proceeds  of  the  property,  and 
in  accordance  with  the  directions  of  the  truster  (Heriof  s  Trs.  v. 
Fyffe,  10  S.  670).    In  another  case,  where  a  power  was  given  to 
supply  places  in  the  trust  vacant  by  death  or  non-acceptance — ^and 
there  were  two  such  vacancies — an  assumption  of  three  new  trustees 
was  found  void  as  to  all  the  three,  the  Court  having  no  means  of 
deciding  which  of  the  three  had  been  nominated  under  the  trust 
powers  (Ferrie  v.  Baird,  12  S.  672) ;  and  where,  under  a  general 
power  of  assumption,  additional  trustees  were  assumed  by  one  of 
two  accepting  trustees,  without  the  concurrence  of  his  colleague, 
who  had  refused  to  act,  it  was  held  that  the  assumption  was  uUra 
vires,  and  that  the  trustees  so  assumed  had  no  title  to  pursue  an 
action,  though  they  had  acted  for  several  years  without  challenge  in 
the  administration  of  the  trust  (Davidson  v.  Mackenzie,  13  S.  1082). 
But  Lord  Mackenzie  said  that  the  question  was  still  open,  whether 
homologation  of  the  deed  by  the  recusant  trustee  might  not  have 
validated  the  appointment,  that  plea  not  having  been  raised  on 
record.    Where  a  power  is  merely  for  appointing  new  trustees  in 
place  of  others  who  may  have  died  or  resigned,  it  would  not  be 
advisable  to  appoint  less  than  the  number  necessary  to  restore  the 
trust  to  its  original  complement*    It  has  never  been  found,  how- 
ever, that  an  assumption  was  void  for  deficiency  in  the  number  of 
the  trustees.    Where,  from  mental  incapacitv  or  non-residence,  any 
of  the  trustees  have  become  disqualined  nom  acting,  so  that  a 
quorum  of  the  surviving  trustees  cannot  be  got  to  concur  in  the 
assumption,  it  would  appear  that  the  surviving  qualified  trustee  is 


896  CONTBI9UTION8  TO  THE  LAW  OF  TBUSTS.  {[Jane 

entitled  to  ezecute  a  deed  of  assamption  alone.  In  Nisbet  r.  Fraser 
(13  S.  384),  one  of  two  sorviving  trustees  having  gone  abroad,  the 
Court  did  not  leAise  to  appoint  a  judicial  factor,  holding  that  the 
trustees  were  bound,  by  the  directions  of  the  deed,  to  have  ezeciited 
fm  assumption  as  soon  as  their  number  became  reduced  to  two,  and 
that  there  were  doubts  as  to  the  power  of  the  resident  trustee  to  act 
alone.  But  in  a  more  recent  and  carefully  considered  case,  where 
the  validity  of  a  deed  of  assumption  executed  bv  one  of  two  surviv- 
ing trustees  was  questioned,  the  other  trustee  having  gone  abroad, 
the  Second  Division,  on  the  report  of  Lcnrd  Cnnninghame,  decided 
that  the  assumption  was  valid;  and  Liord  Justice*Clerk  Hope 
referred  to  the  case  of  Nisbet  v.  Fraser,  as  establishing  that  a  paity 
resident  out  of  the  country  was  nott4>  he  considered  as  a  trustee  to 
the  effect  of  the  trust  being  taken  to  be  &11  (WatscMi  v.  Crawcour, 
6  D.  687).  Where  a  power  to  assume  was  conferred  in  case  of 
non-acceptance  or  failure,  ^'  before  the  purposes  of  the  trust  ar? 
fulfilled,  and  certain  of  the  trustees  had  predececued  the  testator, 
the  accepting  trustees  were  found  entitled  to  assume  others  in  place 
of  those  who  had  died  (Stevenson  t?.  Ewin^,  12  D.  340)*  A  similfir 
constructi(m  of  powers  of  substituticm  bas  been  adopted  in  England 
(see  Lewin,  572). 

In  whatever  form  the  assumption  has  been  made,  there  is  still  ^ 
continuing  trust  as  regards  administration  and  the  intere&ts  of 
beneficiaries.  The  new  trustees  are  bound  to  render  an  account  of 
the  intromissions  of  their  predecessors  as  well  as  of  tfa^r  own 
(Somerville'sTrs.  v.  Wemess,  17  D.151) ;  but  no  opinion  was  given  as 
to  dieir  liability  for  such  intromissions.  As  regaards  their  tUU^  the 
new  body  of  trustees  are  quite  distinct  from  the  old,  to  whom  they 
acc<Mrdingly  stand  in  the  relation  of  singular  succeisore.  In  Martin 
f .  Wight,  it  was  argued  that  the  infeftment  of  assumed  trustees 
accresced  to  and  validated  precepts  granted  by  their  predecessors — 
who  had  all  failed — ^in  the  character  of  saperiore.  But  this  doctrine, 
founded  on  a  supposed  analogy  between  trusts  and  corporations^ 
was  repudiated  by  all  the  judges  of  the  First  Division  (3  D«  485)» 
Lord  President  Hope  and  Lord  Fullerton  also  agreed  that  if  any 
one  of  the  trustees  who  jbad  signed  the  precept  had  survived,  and 
had  been  included  in  the  infeftment,  there  would  have  been  con- 
siderable dijficulty  in  the  question.  Lord  Mack^i^ie  thought  that 
there  might  be  continuity  of  title  in  trusts  established  by  Act  of 
Parliament  or  Boyal  Charter,  though  not  in  private  trusts.  The 
opinions  in  this  case  ezbibit  in  a  clear  light  the  diadnctioDS  between 
corporations  and  trusts.  As  regards  the  duration  of  their  office,  the 
presumption  is,  that  the  trust  is  meant  to  continue  in  the  perscms 
of  assumed  trustees,  notwith^anding  the  failure  of  all  the  original 
trustees;  and  this  construction  was  aco(Mrdindy  gtveu  to  a  deed 
which  gave  power  to  the  trustees  to  assume  ot&ers  to  act  along  with 
them  (M^Leish's  Tr&  v.  M^Leish,  8  D.  914,  pw  Lords  Medwyn  and 
Moncreiff)«    And  the  power  thus  limited  of  as^nming  new  trusty 
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was  held  to  be  devolved  upon  the  assumed  trustees  themselves^  so 
as  to  enable  them  to  keep  up  a  perpetual  succession  (per  Lord 
Moncreiff).  This,  however,  was  a  charitable  trust;  and  in  such 
cases  powers  of  substitution  are  always  liberally  construed. 

Altnough  the  position  of  an  assumed  trustee,  while  he  continues 
to  hold  the  office,  is  precisely  the  same  as  that  of  an  original  trustee, 
yet  the  Court  will  in  some  cases  more  readily  entertain  an  applica- 
tion for  his  removal  from  the  office ;  because,  in  removing  him,  they 
do  not  consider  that  they  are  interfering  in  any  degree  with  the 
selection  of  the  testator  (Pet.  Macpherson,  3  D.  315).  On  the  other 
hand,  the  Court  will  not  in  general  appoint  a  factor,  when  the 
means  provided  for  carrying  on  the  trust  by  assumption  are  ade- 
quate and  sufficient  (Pet.  Baillie,  13  S.  681). 

Powers  of  assumption  are  frequently  coupled  with  a  provision  for 
enabling  trustees  to  resign.  Where  this  is  the  case,  it  may  be 
incumbent  on  the  retiring  trustee  to  see  to  the  appointment  of  his 
successor ;  because  the  resignation  of  this  office  is  always  viewed 
with  jealousy  by  the  (]!ourt,  and  it  might  be  held  that  the  exercise 
of  the  right  to  retire  was  conditional  on  the  trustees'  being  able  to 
arrange  for  filling  up  the  vacancy.  A  testator  may  naturally  be 
unwilling  to  confide  in  the  discretion  of  too  limited  a  number  of 
trustees ;  and  though  he  may  be  desirous  of  giving  facilities  for  their 
retirement  on  reasonable  grounds,  he  may  do  presumed  to  expect 
that  means  will  be  taken,  in  conformity  with  the  powers  which  he 
confers,  to  have  the  original  number  restored. 

Sometimes  there  is  a  direction  to  trustees  to  convey,  at  the  expi- 
ration of  a  specified  period,  to  persons  of  a  certain  class,  who  are  to 
hold  the  property  for  the  purposes  of  the  trust.  Such  persons,  who 
may  be  denominated  trustees  of  the  second  order,  when  not  men- 
tioned nominatim  in  the  deed,  are  not  regarded  as  personcs  dilectce 
(Pet.  Macpherson,  3  D.  315). 

In  trusts  of  lengthened  endurance,  it  is  not  unusual  to  make  pro- 
vision for  continuing  the  trust  by  other  means  than  assumption. 
Allusion  has  already  been  made  to  the  vesting  of  trust-property  in 
corporations,  or  in  public  officers  and  their  successors.  Another 
mode  of  continuing  trusts  is  by  giving  a  power  of  nomination  to  the 
beneficiary,  or  to  some  neutral  party.  Where  property  is  destined 
to  the  use  of  a  religious  association,  or  to  augment  a  charitable  fund, 
the  nomination  of  new  trustees  may  be  entrusted  to  the  members  or 
office-bearers  of  the  association.  Where  the  destination  is  to  trustees 
naminatim^  whom  failing,  to  any  person  to  be  nominated  by  the 
Court  of  Session,  the  Court  will  not  consider  themselves  bound  to 
appoint  a  trustee  under  the  powers  of  the  trust-deed  ;  but  may,  on 
the  application  of  the  parties  interested,  appoint  a  judicial  factor, 
with  the  usual  powers  (Pet.  Eobertson,  11  S.  365^.  Provisions  for 
the  election  of  trustees  in  permanent  trusts  will  be  liberally  con- 
strued.   Thus,  where  a  chapel  trust-deed  directed  that  when  the 
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trostees  were  reduced  to  six^  a  seventh  should  be  elected  bj  the  male 
members  of  the  congregation,  whom  failing,  by  the  remaming  trus- 
tees, the  Court,  on  the  application  of  the  only  surviving  trustee,  re- 
mitted to  the  male  members  of  the  congregation  to  elect  new  trus- 
tees (Pet.  Morison,  12  S.  307) ;  and  the  election  having  thereafter 
been  reported  to  the  Court,  their  Lordships  confirmed  it,  and  granted 
warrant  and  authority  to  the  original  trustee  for  escecuting  all  neces- 
sary deeds  in  favour  of  himself  and  the  newly  elected  trustees,  in 
order  to  carry  the  election  into  efiect  (12  S.  547). 

Trust-estates  in  mortifications,  as  in  other  cases,  must  be  trans- 
mitted from  each  set  of  trustees  to  their  successors  by  a  deed  of 
assumption  and  conveyance,  unless  the  trust  happen  to  be  vested  in 
a  corporation,  or  has  obtained  corporate  privileges  under  the  autho- 
rity of  an  Act  of  Parliament.     By  13  Vict.,  cap.  13,  certain  privi- 
leges are  conferred  upon  trustees  and  office-bearers  for  congregations 
or  societies  associated  for  religious  purposes,  or  for  the  promotion  of 
education.    Lands  and  houses  acquired,  or  to  be  acquired,  by  such 
trustees  in  Scotland,  to  be  used  as  chapels,  colleges,  schools,  minis- 
ters' or  schoolmasters'  houses  or  public  halls,  when  validly  conveyed 
to  them  either  by  lease  or  by  infeftment  on  a  disposition,  etc.,  and 
also  sums  of  money  heritably  secured,  are  declared  to  vest  the  title 
in  their  successors,  chosen  according  to  the  rules  of  the  society, 
without  the  necessity  of  any  transference  or  renewal  of  the  investi- 
ture.    Superiors  are  required  to  accept  a  periodical  payment  at  in- 
tervals of  25  years  in  lieu  of  composition.     The  Friendly  Societies 
Consolidation  Act  (18  and  19  Vict.,  cap,  63)  invests  the  trustees  of 
such  institutions  with  most  of  the  privileges  of  corporations,  and, 
amongst  others,  with  the  privilege  of  possessing  real  and  personal 
estate  in  Great  Britain  and  Ireland  under  their  original  conveyances, 
without  requiring  a  renewal  of  the  title,  except  in  the  case  of  stocks 
and  securities  in  the  public  funds,  which  must  be  transferred  from 
time  to  time  into  the  names  of  the  new  trustees.     The  election  of 
trustees  is  vested  by  section  17  in  the  members,  or  a  majority  of 
those  who  are  present  at  the  meeting ;  all  vacancies  to  be  filled  up 
in  the  like  manner ;  and  if  no  trustees  are  appointed,  the  treasurer 
or  custodier  of  the  funds  of  the  society  is  to  be  taken  to  be  the  trus- 
tee under  the  Act.     By  section  11  these  and  other  corporate  privi- 
leges are  also  conferred  upon  all  provident,  benevolent,  and  charit- 
able institutions  and  societies,  ^^  formed  for  the  purpose  of  relieving 
the  physical  wants  and  necessities  of  persons  in  poor  circumstances, 
or  for  improving  the  dwellings  of  the  labouring  classes,  or  for  grant- 
ing pensions,  or  for  providing  habitations  for  the  members  or  other 
persons  elected  by  them,"  who  may  apply  for  a  certificate  of  registry 
under  the  statute.     By  the  68th  section  of  the  Bankrupt  Act  (19 
and  20  Vict.,  cap.  79),  creditors  are  empowered  to  elect  a  trustee  on 
the  sequestration,  or,  if  they  think  fit,  two  or  more  trustees  to  act  in 
succession ;  and  by  the  74th  clause,  the  creditors  are  empowered,  in 
certain  specified  cases,  to  devolve  the  trust  on  a  new  trustee,  or  on 
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the  person  previonslj  elected  as  the  substitute.  By  the  75th  clause, 
creditors  are  also  empowered  to  elect  three  commissioners, — any 
vacancy  occurring  in  their  number  to  be  filled  up  by  election  in 
the  same  manner. 

In  voluntary  trust-deeds  for  behoof  of  creditors,  it  is  usual  to  pro- 
vide for  the  continuance  of  the  trust  by  empowering  the  creditors 
to  elect  a  new  trustee,  if  necessary.  If  it  is  intended  to  substitute 
the  newly-elected  trustee  in  the  place  of  the  original  trustee,  the 
object  will  be  attained  by  a  deed  of  devolution  executed  bv  the  lat- 
ter in  favour  of  his  successor.  An  example  of  this  sort  of  arrange- 
ment, and  of  the  methods  pursued  for  explicating  the  trust,  will  oe 
found  in  the  report  of  the  case  of  Earl  of  Lauderdale  v.  Earl  of  Fyfe, 
8  S.  675.  While  it  is  certainly  a  most  judicious  arrangement  in 
trusts  for  creditors,  as  well  as  in  trusts  to  bold  property  for  associa- 
tions, etc.,  to  vest  the  power  of  changing  the  trustees  in  their  con- 
stituents, we  cannot  recommend  the  system  as  one  that  is  suitable 
in  testamenta^  or  family  trusts.  Most  ^ntlemen  would  be  chary 
about  undertaking  a  trust  at  idl,  if  they  knew  that  they  were  liable 
at  anv  time  to  have  additions  to  their  number  forced  upon  them  by 
benenciaries,  without  regard  to  their  own  wishes,  or  to  the  proba- 
bility of  their  being  able  to  co-operate  with  the  new  trustees.  The 
method  of  assumption  by  the  trustees  themselves  is  the  one  most 
lik«ly  to  be  agreeable  to  the  trustees,  and  to  secure  responsibility. 

In  Lindsay  v.  Lindsay  (9  D.  1297),  all  the  trustees  under  an 
ante-nuptial  contract  having  failed  by  death  or  resignation,  and  an 
application  having  been  made  to  the  Court  by  the  spouses  and  their 
children  for  an  appointment  of  new  trustees,  it  was  suggested  by 
Lord  Justice-Clerk  Hope  that  a  sufficient  radical  right  remained  in 
the  trusters  to  entitle  them  to  make  a  nomination  of  new  trustees 
themselves.  An  action  of  declarator  was  accordingly  raised,  at  the 
instance  of  Mr  and  Mrs  Lindsav  against  their  cnildren,  for  that 
purpose ;  and  the  case  having  been  reported  to  the  Inner  House, 
their  Lordships  found  and  declared  that  tne  pursuers  had  power,  and 
were  entitled,  to  make  a  nomination  and  appointment  of  new  trus- 
tees, with  all  the  powers,  privileges,  rights,  and  faculties  conferred 
upon  the  original  trustees  by  the  contract  of  marriage  libelled  on. 
In  this  case  the  radical  right  alluded  to  extended  no  rarther  than  to 
the  administrative  part  of  the  trust,  the  duties  of  the  trustees  being 
to  hold  heritable  property  for  behoof  of  the  spouses,  and  ultimately 
to  convey  the  fee  to  Mrs  Lindsay  and  her  heirs. 

In  a  later  case,  where  a  trustee  and  sine  qua  non  under  a  mar- 
riage-contract had  declined  to  accept,  a  declarator  was  brought  to 
have  it  found  that  the  pursuers  had  power,  and  were  entitled,  to  make 
a  nomination  and  appointment  of  new  trustees  under  the  contract. 
The  First  Division,  causa  coanita^  and  ^^  in  respect  of  the  case  of 
Lindsay,^  decerned  as  cravea  (Tovey  v.  Tovey,  16  D.  866).  As  it 
is  now  settled  that  the  parties  to  a  marriage-contract  have  power  to 
nominate  new  trustees,  it  can  scarcely  be  necessary  in  future  to  bring 
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a  declarator  for  the  purpose  of  having  that  right  ascertained.  The 
declaratory  procedure  may  have  been  expedient  while  the  law  re- 
mained uncertain,  but  there  can  no  longer  be  any  doubt  that  the 
makers  of  a  marriage-contract  may  execute  a  deed  of  nomination, 
when  necessary,  without  resorting  to  the  formality  of  a  le^al  process. 
Can  the  Court  of  Session  appoint  new  trustees ;  and  if  so,  is  it 
necessary  to  have  the  consent  oi  all  parties  interested  ?  The  ultimate 
decision  in  Lady  Baird  Preston's  case  leaves  the  question  involved 
in  doubt,  and  tne  practice  of  the  Court  subsequent  to  that  decision 
has  lent  but  little  support  to  the  assumption  of  such  an  authority. 
The  cases  are  not  numerous  in  which  a  power  of  appointing  trustees 
in  preference  to  a  judicial  factor  could  be  exercised  beneficially. 
The  question,  however,  may  come  to  be  of  importance  in  relation  to 
the  administration  of  charitable  and  other  permanent  trusts  (see 
Ferguson  v,  Marjoribanks,  15  D.  637) — and,  from  its  historical  in- 
terest, deserves  to  be  carefully  considered.  We  do  not  think  that 
English  authorities  can  be  of  any  weight  in  determining  this,  which 
is  sunply  a  question  of  the  jurisdiction  of  the  Scotch  Supreme  Court, 
more  especially  as  the  power  exercised  by  the  Court  of  Chanceiy,  of 
appointing  new  trustees,  howsoever  it  may  have  originated,  is  now  re- 
gulated entirely  by  statute  (formerly  by  11  Geo.  I ¥•  and  1  Wil.  IV., 
cap.  60,  now  by  13  and  14  Vict.,  cap.  60V  There  is  some  force  also 
in  the  observation  of  Mr  Forsyth,  that  the  appointment  of  a  trustee 
by  the  Court  of  Chancery  confers  only  the  confidence  applicable  to 
the  office  of  a  manager  or  factor — not  of  an  ordinary  trustee — 
there  being  in  England  no  office  which  is  properly  equivalent  to  that 
of  judicial  factor  in  Scotland  (For.  Trusts,  205).  The  truth  is, 
however,  that,  failing  an  appointment  of  trustees,  it  is  quite  com- 
petent in  England  to  iiave  the  trust-estate  administered  under  the 
authority  of  the  Court  by  a  "  receiver,"  who  is  a  paid  officer  bound 
to  lodge  a  state  of  his  accounts  periodically,  and  in  other  respects 
occupying  a  position  similar  to  that  of  a  Scotch  judicial  factor.  But 
there  is  this  analogy  between  factors  and  the  trustees  appointed  by 
the  Court  of  Chancery,  that  they  are  neither  of  them  entitled  to 
exercise  any  special  power,  or  to  undertake  any  extraordinary  act  of 
administration,  without  the  permission  of  the  Court  which  appointed 
them.  Mr  Forsyth  enters  into  an  elaborate  review  of  the  decided 
cases  in  order  to  prove  that  the  Court  of  Session  cannot  appoint 
trustees  under  any  circumstances  (p.  192,  et  aeq.).  We  shall  be  able 
to  show  that  this  position  is  erroneous ;  and  we  advert  to  it  here 
only  to  notice  an  argument  founded  on  the  cases  of  Lady  Baird 
Preston  and  M< Asian  (For.  Trust,  pp.  194,  200),  to  the  effect  that 
the  Court  having  required  the  new  trustees  to  find  caution^  it  must 
be  held  ^^  that  the  trustees  were  appointed  in  the  character  of  factors, 
and  subject  to  the  rules  regarding  them."  It  is  important,  there- 
fore, to  notice  the  distinctions  which  exist  between  the  office  of  a 
judicial  factor  under  the  Act  of  Sederunt  1730  and  that  of  trustees 
appointed  ex  nobile  officio.     We  have  already  alluded  to  the  distinc- 
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tion  as  regards  powers.  Trustees  appointed  to  execute  the  purposes 
of  a  trust-deed  are  entitled  to  use  their  own  discretion  in  the  admin- 
istration, and  to  avail  themselves  of  the  powers  conferred  by  the 
truster  (Preston  v,  Preston's  Trustees,  14  I).  1055)  ;  while  a  judi- 
cial factor  holds  the  property  subject  to  the  orders  of  the  Court,  and 
with  limited  powers  of  administration.  Nor  can  a  factor  exercise 
arbitrary  or  discretionary  powers.  Trustees,  even  when  appointed 
by  the  Court,  must  act  gratuitously,  and  are  not  bound  to  lodge 
accounts  in  process.  In  fact,  the  extract  decree  of  appointment 
exhausts  the  process,  and  there  are  no  means  of  bringing  their 

froceedinss  under  the  cognizance  of  the  Court  except  by  a  new  suit, 
^erhaps  the  most  important  difference  with  reference  to  the  utility 
of  sucn  appointments,  is  to  be  found  in  the  power  which  trustees 
usually  possess  of  continuing  their  office  by  new  appointments.  In 
the  sequel  of  Preston's  case  (14  D.  1055),  the  Court  having  already 
appointed  trustees  with  all  the  powers  and  faculties  conferred  by  the 
truster,  including  a  power  of  assumption,  refused  an  application  for 
the  appointment  of  a  new  trustee  to  fill  a  vacancy,  on  the  ground, 
as  stated  by  Lord  President  McNeill,  that  the  surviving  trustees 
formerly  nominated  by  the  Court  might  exercise  their  powers  of 
assumption,  and  that  no  reason  had  been  stated  for  seeking  the  in- 
tervention of  the  Court.  It  is  obvious,  therefore,  that  there  may  be 
an  advantage  in  appointing  trustees  rather  than  a  factor  in  trusts 
of  lengthened  endurance,  or  charitable  trusts ;  for,  by  appointing 
trustees,  the  trust  is  saved  the  expense  of  a  salaried  management ; 
and  the  trustees  would  also  be  enabled,  under  the  powers  of  the  deed 
of  constitution,  to  transmit  their  office  to  successors,  instead  of  leaving 
it,  as  a  factor  must  do,  to  be  filled  up,  as  accident  might  direct,  by 
any  one  who  cared  to  make  the  necessary  application  to  the  Court. 
In  conclusion,  we  may  observe,  that  there  win  be  a  difference  in  the 
manner  of  making  up  titles,  according  as  the  Court  may  appoint  a 
factor  or  a  trustee,  as  it  is  conceived  toat  the  provisions  of  the  Titles 
to  Land  Act  (sec.  21),  declaring  that  the  warrant  granted  for  complet- 
ing titles  in  the  person  of  judicial  factors  and  managers  shall  have 
the  efiPect  of  a  disposition  in  their  favour,  does  not  apply  to  the  case 
of  trustees  appointed  by  the  Court  of  Session.  In  tne  latter  case, 
the  trustees  do  not  require  to  apply  to  the  Court  for  special  powers, 
and  consequently  their  title  would  require  to  be  made  up  by  the  old 
method  of  declaratory  adjudication. 

In  our  next  number,  after  considering  the  cases  in  which  this 
power  has  been  exercised,  we  shall  conclude  this  branch  of  our  sub- 
ject by  ofiering  some  observations  on  the  resignation  of  trustees. 
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THE  DILIGENCE  OF  ARRESTMENT. 

There  is  a  dark  Deriod  in  the  history  of  Scottish  law,  extending 
firom  the  time  of  Queen  Mary  till  the  year  1621 — ^fix>m  the  time  of 
the  preparation  of  Balfour^s  Practicks  to  the  commencement,  by 
Gibson  of  Durie,  of  a  systematic  collection  of  the  decisions  of  the 
Court.  The  interval,  comprehending  the  greater  part  of  a  century, 
was  a  most  important  one  m  the  development  of  our  jurisprudence. 
Of  this  development  we  can  now  Judge  only  by  its  results.  We 
know  not  how  the  process  was  effected;  but  the  law,  as  under- 
stood by  Balfour,  6mers  materially  from  that  which  is  found  in  force 
when  the  labours  of  the  Court  of  Session  are  again  presented  to 
view.  The  cause  of  the  change  is  seen  in  the  intimate  relation 
which,  during  the  period  referred  to,  subsisted  between  this  country 
and  France.  Queen  Mary  brought  with  her  French  customs  and 
French  fashions;  and  the  close  connection  between  the  courts  and 
people  of  the  two  countries  appears  to  have  led  to  the  modification 
of  our  ancient  law,  by  the  mcorporation  and  adoption  of  many 
features  of  the  French  system  of  jurisprudence  as  then  practised. 
Such  seems  to  have  been  the  origin  of  our  Diligence  of  Arrestment. 
The  process,  as  existing  in  the  time  of  Balfour,  nad  a  different  name 
and  a  different  meaning.  In  the  Begiam  Majestatem  it  is  called 
Attachiament,  in  Balfeur  defined — ^^  ane  lauchful  kind  of  Band 
quhairby  the  defender  is  compellet  aganis  his  will  to  compeir  in 
judgement,  and  mak  answer  as  accorais  of  the  law  be  the  partie 
complenand  upon  him."  (Balf.  301.)  And  he  goes  on  to  explain 
that  it  may  be  made  '^  in  sindrie  maner  of  wayes" — sometimes  in 
"  actions  and  pleyis  of  debt" — "  upon  the  gudes  and  geir  of  the  de- 
fender," and  ^^  sumtimes  attachiament  is  made  on  ane  mans  bodie, 
viz.,  in  criminal  actions  and  causis."  After  the  institution  of  the 
College  of  Justice  letters  of  arrestment  came  to  be  issued,  not  en- 
titling the  holder  to  seize  the  debtor^s  goods,  but  only  to  arrest  them 
in  security,— the  debtor  being  interpeUed  from  meddling  with  them 
until  he  should  find  caution  to  pay  the  debt  in  the  event  of  the  case 
going  against  him.  This  practice  bore  less  resemblance  to  arrest- 
ment than  the  now  obsolete  process  of  sequestration.  The  onlv 
effect  of  it  was  to  detain  the  goods  of  the  debtor  for  behoof  of  all 
having  interest;  and  the  oraer  of  ranking  was  reckoned  by  the 
priority  of  the  decree  obtained. 

To  this  the  modem  arrestment  bears  little  resemblance.  The 
diligence  (itself  a  French  word)  therefore  seems  to  have  been  bor- 
rowed about  the  beginning  of  the  seventeenth  centmy  firom  France, 
where  a  process  precisely  similar  had  long  been  in  operation.  In 
Languedoc  it  bore  the  name  of  bannimenty  and  in  Provence,  arrete^ 
ment — ^both  which  expressions  have  now  disappeared  in  favour  of 
the  modem  term,  ^^  Saisie  Arrete."  With  us,  it  is  both  a  diligence 
in  execution  and  a  diligence  in  security.     The  former  proceeds,  and 
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can  only  proceed,  on  a  fonnal  declaration  of  the  existence  of  a  debt, 
such  as  a  decree,  a  bill,  protested,  or  past  due,  or  other  liquid  obli- 
gation. No  previous  charge  is  necessary ;  and  it  is  not  looseable  on 
caution,  because  its  purpose  is  not  a  security  for  the  iulfilment,  but 
actual  performance  of  the  obligation.  If  a  bill  is  not  yet  arrived  at 
maturity,  the  holder  may  arrest  in  security  if  he  thinks  his  debtor 
is  vergene  ad  inopiam.  But  the  applicant,  in  all  such  cases,  takes 
the  diligence  at  his  peril.  The  law  grants  it,  on  the  theory  that  it 
will  not  be  resorted  to  without  cause ;  and  therefore,  if  it  is  nimi- 
ously  or  oppressively  used,  the  creditor  is  liable  in  damages,  as  in 
every  other  case  of  the  abuse  of  legal  process.  It  is  incompetent  to 
arrest  on  a  summons  concluding  ad  factum  vraistandum,  but  the  in- 
competency is  removed  if  the  action  concluaes  alternatively  ad  fac" 
turn  prcestandum  or  for  damages  (More,  13,547).  The  common 
form  of  arresting  in  security  is  to  raise  a  summons  for  the  purpose 
of  formally  asserting  the  existence  of  the  obligation,  and  arrest  on 
the  dependence.  The  warrant  for  arresting  may  now  be  contained 
either  in  the  summons  itself  or  a  separate  writ  (1  and  2  Vict.,  c. 
114).  If  the  latter  course  is  taken,  it  is  granted  on  production  of 
the  summons.  The  summons  need  not  then  be  executed,  provided 
the  defender  is  cited  within  twenty  days  after  the  execution  of  the 
arrestment,  and  the  summons  is  csLlled  within  twenty  days  after  the 
diet  of  compearance,  or  if  in  vacation,  the  first  Court-day  there- 
after. If  the  common  debtor  is  a  foreigner,  you  must  first  arrest 
ad  fund*  jur.,  to  enable  you  to  bring  the  summons  into  Court, 
and  then  reattach  the  goods  on  the  dependence  in  the  usual  way. 
If  the  ptu*suer  is  a  foreigner,  arrestment  without  a  mandatory  is  in- 
competent. Arrestment  on  the  dependence  covers  not  only  the 
origmal  debt,  principal  and  interest,  but  the  expenses  incurred  till 
the  case  is  finally  determined.  It  may  be  competently  used  at  any 
period  of  a  litigation,  even  pending  an  appeal  to  the  House  of  Lords 
(Haddington,  1  S.  387),  unless  the  process  is  asleep,  in  which  event, 
to  be  a  good  warrant  for  arrestment,  it  must  first  be  set  agoing  in 
the  usum  way  (Koughhead,  4  D.  1406).  Even  when  the  litigation 
is  proceeding  before  the  Court  of  Chancery  or  any  other  foreign 
triounal,  it  is  quite  competent  to  raise  a  pro  forma  summons  in  this 
country,  and  attach  any  of  the  defendant's  effects  which  may  be 
here  situated. 

These  matters  of  form  premised,  it  may  be  proper  to  examine 
some  of  the  more  recent  cases  which  illustrate  the  leading  features 
of  this  diligence.  ^'  Writs  of  diligence  (it  has  been  tnily  said  by 
Lord  Jeffrey)  are  edge-tools,  which  ought  to  be  handled  with  delin- 
eate scrupulosity ;  and  if  the  property  or  person  of  another  is  to  be 
touched  under  them,  they  ougnt  to  be  of  a  nature  beyond  the  reach 
of  question."  To  the  validity  of  the  process  two  tilings  must,  above 
all  others,  be  kept  in  view — (1)  The  character  of  the  arrestee ;  and 
(2)  The  subject  arrested. 

The  Arreetee.^-^Ajx  arrestment  confers  no  right  on  the  arrester. 
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being  onlj^  in  the  words  of  Lord  Stair^  ^^  a  precept  or  command 
of  a  judge  ordaining  the  thing  arrested  to  remain  in  the  same  case 
it  is^  till  such  things  be  done  as  are  commanded  in  the  letters  of 
arrestment."  This  legal  prohibition  ought,  in  the  nature  of  things, 
only  to  operate  against  a  third  party ;  but,  nevertheless,  it  at  one 
time  was  the  law,  that  it  might  be  judiciallj  declared  against  the 
owner  himself.  The  practice  derived  some  sanction  m>m  the 
generality  of  the  terms  emploved  in  the  precept.  The  will  is,  that 
^^  ye  fence  and  arrest  all  and  sundry  the  gocKis,  gear,  corns,  etc., 

Eertaining  and  belonging  to  the  saia  C.  D.,  wherever  or  in  whose 
ands  soever  the  same  may  or  can  be  apprehended,  to  remain  in 
their  hands  ay  and  until,"  etc.  The  process,  therefore,  must  have 
been  originally  intended  to  tie  up  the  moveables  of  the  debtor,  in 
the  same  way  that  his  heritage  is  affected  by  inhibition ;  and  it  has 
been  said  that,  at  one  time,  the  two  diligences  were  frequently 
joined  together  (1  Boss'  Lect. ;  St.  3,  1,  sec.  25).  But  since  the 
time  of  oir  James  Stewart  {Ana.y  voce  Arrest)  it  has  been  settled 
that,  as  the  diligence  is  merely  intended  for  a  restraint  on  third 
parties  who  are  debtors  to  the  arrester^s  debtor,  the  only  habilis 
modus  of  affecting  the  debtor's  goods  in  his  own  hands  is  by  poind- 
ing (see  E.  3,  6,  5).  A  return,  however,  in  one  particular  to  the 
old  svstem  has  been  made  by  a  recent  statute.  Before  the  Mer- 
cantile Law  Amendment  Act,  19  and  20  Vict.,  c.  60,  a  vendor 
of  goods  had  a  right  of  retention  over  them,  not  only  for  the  price, 
but  for  a  general  balance.  The  statute  provided  that  goods  sold, 
but  not  dehvered,  should  not  be  attachable  by  the  seller^s  creditors ; 
and,  on  intimation  of  a  second  or  subsale,  he  was  bound  to  deliver 
on  payment  of  the  price.  Now,  to  save  his  general  right  of  reten- 
tion against  the  first  purchaser,  it  is  enacted,  by  sec.  3,  that  ^^  any 
seller  of  goods  may  attach  the  same,  while  in  his  own  hands  or  pos- 
session, oj  arrestment  or  poinding,  at  any  time  prior  to  the  date 
when  the  sale  of  such  gooas  to  a  subsequent  purchaser  shall  have 
been  intimated  to  such  seller;  and  such  arrestment  or  poinding 
shall  have  the  same  operation  and  effect,  in  a  competition  or  other- 
wise, as  an  arrestment  or  poinding  by  a  third  party." 

With  this  exception,  however,  it  is  a  universal  rule,  that  no  valid 
arrestment  can  be  used  save  in  the  hands  of  a  party  other  than  the 
common  debtor.  The  goods  attached  must  not  be  in  his  possession 
at  the  time.  They  are  so,  so  long  as  he  remains  legal  tenant  of 
the  premises  in  which  they  are  kept,  whoever  may  be  the  ostensible 
keeper.  So,  if  one  visits  a  friend,  possession  of  the  luggage  remains 
with  the  guest,  and  the  host  cannot  be  made  an  arrestee.  Any  other 
result,  it  has  been  said,  ^^  would  be  an  end  of  all  hospitality"  (Hume 
r.  BaUlie,  14  D.  821).  For  a  like  reason,  if  you  are  a  guest  at  an 
inn,  a  creditor  cannot  touch  your  horses  in  the  stable.  ^^  I  think 
(says  Lord  Ivory^  a  man  is  entitled,  so  far  as  his  own  personal  lug- 
gage is  concemea,  to  enjoy  his  ease  at  his  inn  "  (S.  C).  The  debtor 
is  tenant  of  the  inn,  so  far  as  the  accommodation  of  himself  and 
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horse  are  concerned.  But  if  the  debtor  has  really  parted  with  the 
possession^  as  by  keeping  a  horse  at  a  livery  stable  at  so  much  a 
week,  the  case  will  be  different. 

Further,  it  is  not  enough  that  the  goods  are  merely  out  of  the 
debtor*s  possession — t.  e.,  it  is  not  sufficient  that  he  has  parted  with 
the  custody  only.     Thus  it  is  impossible  to  place  a  valid  arrestment 
in  the  hands  of  any  person  who  is  identified  with  the  debtor^  such  as  a 
clerk,  shopkeeper,  or  servant.     The  possession  of  such  a  functionary 
is  only  the  possession  of  his  employer.     He  has  the  bare  custodv  of 
the  subject,  and  it  might  be  reacquired  by  the  debtor  viafactij  witn  or 
without  his  will,  without  making  himseu  liable  to  a  charge  of  theft. 
No  one  can  be  an  arrestee  unless  he  is  a  debtor  to  the  common 
debtor.     To  give  him  that  character,  he  must  have  both  the  custody 
and  possession.     He  must  hold  the  subject  under  a  contract,  express 
or  implied,  involving  obligations  on  the  one  side  and  the  other,  capable 
of  being  reciprocally  enforced  by  the  (xctio  directa  and  the  actio 
eontraria  of  the  Roman  law.     In  other  words,  it  is  the  obligation 
to  account  which  at  once  marks  out  the  proper  arrestee  and  forms 
the  subject  of  arrestment.     Thus,  suppose  you  let  a  house  fat* 
nished,  the  proper  way  of  attaching  ine  furniture  for  a  debt  of 
yours  is  by  a  process  of  poinding,  and  not  by  arresting  in  the  hands 
of  the  tenant. — Davidson,  M.  761.     But  if,  before  the  diligence 
was  used,  you  had  handed  over  the  furniture  to  an  agent,  wiui  in- 
structions to  dispose  of  it  and  account  to  you  for  the  proceeds,  the 
result  would  be  quite  otherwise.     There  would  then  be  an  attach- 
able subject  in  the  hands  of  a  third  party.     A  debtor  in  insolvent 
circumstances  left  this  country,  ana  entrusted  his  furniture  and 
other  moveable  effects  to  be  sold*    The  furniture  was  never  re- 
moved from  the  house ;  but  it  was  advertised,  and  brought  to  sale 
by  the  agenL    And  the  question  came  to  be,  whether,  never  having 
actually  been  taken  possession  of,  it  was  validly  attached  in  the 
agenfs  hands.     The  Court  held  that  the  goods  were  constructively 
in  the  possession  of  the  agent,  to  the  effect  of  validating  the  arrest- 
ment.    ^^  I  do  not  think  it  is  necessary  (said  the  Lord  President) 
that  the  agent  should  have  them  in  his  personal  possession.    It  Ib 
enough  that  he  was  deputed  to  take  charge  of  the  whole  contents 
of  the  furniture  and  dispose  thereof." — Brown  v.  Blackie,  13  D. 
149.    To  the  same  effect  is  the  case  of  Stewart  of  Appin  (M.  749). 

It  would  seem,  further,  that  the  possession,  when  parted  with, 
must  be  other  than  for  a  mere  transient  purpose,  ~not  such,  for 
instance,  as  a  tradesman  has,  who  has  been  temporarily  entrusted 
with  a  thing  to  be  repaired.  In  Cuninghame  v.  Home,  17th  Nov. 
1760,  5  Br.  Supp.  878,  we  find  a  notice  of  a  discussion  among  the 
Lords  as  to  whether  grain  sent  to  a  mill  to  be  ground  was  arrest- 
able. It  was  agreed  that  there  can  be  no  arrestment  in  the  hands 
of  the  servant,  because  it  is  the  master  who  possesses,  not  the 
servant ;  and,  therefore,  it  was  said  by  Lord  Coalston,  that  while 
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the  servant  of  the  proprietor  of  the  grain  continues  with  it  at  the 
mill,  it  is  still  in  his  own  possession,  and  the  miller  is  only  employed 
to  perform  a  certain  operation  on  it,  but  has  no  possession  any  more 
than  the  smith  employed  to  shoe  one's  horse.  But  when  the  servant 
left,  the  miller  had  tne  care  and  custody  of  the  grain,  for  which  he 
was  answerable  ;  and  so  it  could  be  arrested.  But  Lord  Alemore 
and  the  majority  were  of  opinion,  ^^  that  a  momentary  possession 
for  a  particular  purpose  was  not  such  a  possession  as  could  be  the 
foundation  of  an  arrestment." 

A  public  carrier,  receiving  goods  to  be  conveyed  to  a  certain 
address,  is  bound  to  Heliver  them  as  directed ;  but  an  arrestment 
may  be  effectually  used  in  his  hands  pending  the  transit.  An 
arrestment  placed  in  the  hands  of  the  manager  of  a  shipping  com- 
pany ^^  of  all  goods  pertaining  to  C,  and  in  particular  a  quantity  of 
furniture,  presently  on  board  the  vessel  Forth  addressed  to  F.,"  was 
held  to  be  a  sufficient  warrant  to  a  carrier  to  refuse  delivery 
(Matthew  t?.  Tawers,  4  D.  1242). 

Whether  a  subject  can  be  arrested  in  the  hands  of  an  agent, 
depends  on  the  cnaracter  of  the  agent.  A  distinction  has  been 
taken,  contrary  to  the  opinion  of  Erskine  (3,  6,  4),  and  seems  now 
too  effectually  rooted  in  practice  to  be  overturned,  between  funds  in 
the  hands  of  a  general  agent,  like  a  commissioner,  and  a  particular 
agent,  like  a  factor  or  steward  entrusted  with  the  management  of  a 
special  subject  or  the  administration  of  a  particular  estate.  In  the 
latter  case,  arrestment  cannot  be  used.  But  if  he  is  a  general 
agent  like  a  commissioner,  entrusted  with  the  administration  of  one's 
wnole  affairs,  the  diligence  is  not  inept.  In  the  case  of  mercantile 
agents  or  factors,  who  receive  goods  for  the  purposes  of  sale,  the 

Sroceeds  seem  attachable ;  for  such  a  person  is  an  ordinaiy  trustee 
able  to  account.  But  if  the  goods  are  sold  on  credit,  and  no  part 
of  the  price  has  been  received  by  the  agent  when  the  arrestment 
was  used,  it  would  seem  from  one  case  that  the  diligence  would  be 
premature  (Johnston  r.  Dundas'  Trs.,  15  S.  9021).  The  case  related 
to  arrestment  in  the  hands  of  an  agent  of  the  price  of  a  quantity  of 
oil  sold  by  the  agent  to  two  different  parties  ^wno  did  not  pay.  The 
Court,  contrary  to  the  opinion  of  Lord  Medwyn,  treatea  it  like  a 
contingent  debt,  which  was  incapable  of  arrestment  before  the 
contingency  was  purified* 

The  case  of  Qrierson  v.  Ramsay,  M.  759,  introduced  the  rule, 
that  an  arrestment  may  be'^effectually  used  in  the  hands  of  a  trustee ; 
in  other  words,  that  the  right  to  bnng  one  to  account  is  attachable. 
The  principle  has  since  been  followed  in  a  great  variety  of  cases. 
Thus  a  farmer  conveys  his  lease,  stock,  and  everything  to  a  banker, 
who  undertakes  to  advance  money  to  pay  his  creditors — the  proceeds 
of  the  &rm  stock,  etc.,  to  go  to  repay  the  advance,  pay  the  cost  of 
management,  and  then  to  be  accounted  for.  The  advance  was 
never  made,  but  possession  was  taken,  and  part  of  the  stock  sold. 
An  arrestment  in  his  hands  was  found  to  be  a  valid  attachment ; 
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for,  though  the  advance  was  never  made,  the  possession  under  the 
dispositive  part  of  the  deed,  subject  to  the  liability  to  account,  was 
enough  for  the  purpose  (Todd  v.  Smith,  13  D.  1371),  To  the  same 
effect  is  Lothian,  7  S.  72,  where  arrestments  used  in  the  hands  of 
a  person  authorised  to  sell  the  stock,  and  account  to  the  tenant  for 
any  surplus  after  satisfying  the  claims  of  the  landlord,  were  found 
not  affected  by  the  circumstance  that  bills  were  taken  from  the 
purchasers  which  were  not  then  due ;  because  the  right  that  the 
common  debtor  had  was  a  general  right  to  call  the  arrestee  ta 
account,  not  to  demand  the  ipsa  corpora  of  the  bills.  See  also 
Cameron,  8  S.  940,  The  above  principle,  whereby  a  jus  crediti  is 
rendered  attachable,  has  even  been  applied  where  the  subject  of  the 
trust  is  an  heritable  estate,  and  tne  price  not  sold  (Pindar  v^ 
Davidson). 

The  distinction  between  trusts  for  creditors  and  an  ordinary 
family  trust  is  pointed  out  by  Lord  Fullerton,  in  the  Globe  Lisur- 
ance  Company  r.  Scott's  Trustees,  11  D.  641.  In  a  trust-deed 
granted  properly  for  behoof  of  creditors  on  the  footing  of  insolvency^ 
and  for  tne  purpose  of  proportional  division  of  the  funds  among  tne 
creditors,  preferences  by  arrestment  or  otherwise  will  be  excluded, 
fer  the  reason  that  the  deed  itself  does  confer  on  each  creditor  a 
vested  interest  in  the  share  proportioned  to  his  debt.  The  trustee 
does  not  represent  the  grantor ;  he  holds  for  the  creditors  in  their 
just  proportions.  He  is  their  debtor,  like  the  granter ;  but  not  in 
the  original  debt,  only  in  the  amount  which  the  estate  will  enable 
him  to  pay.  Therefore  ^^no  diligence  can  confer  a  preference, 
because  such  preference  must  necessarily  infringe  on  the  equd. 
rights  of  the  other  creditors,  indefeasibly  vested  in  them  by  the 
operation  of  the  trust-deed."  On  the  other  hand,  in  trusts  for  family 
and  testamentary  purposes,  the  trustee  is  in  quite  a  different  position. 
Like  an  executor,  sustinet  personam  defunctu  He  is  bound  to  pay 
all  the  granter^s  debts,  like  the  granter  himself,  whether  the  deed 
directs  him  to  do  so  or  no.  Macdougal  v.  Stevenson,  18th  Nov, 
1834.  Therefore  where  a  party  conveyed  all  his  property  by  a 
revocable  trust-settlement  to  certain  trustees  and  executors,  who 
accepted,  and  were  confirmed  as  executors  for  payment  of  debts^ 
family  pro%dsions,  and  other  residuary  purposes,  it  was  found  that  a 
creditor  of  the  trustee  might,  by  arresting  funds  due  to  the  executry 
estate,  acquire  a  preference  by  such  diligence  over  the  other 
creditors ;  such  arresting  creditor  not  having  barred  himself  by 
personal  exception  from  claiming  the  preference,  by  co-operating 
in  any  joint  measures  with  the  trustee  and  other  creditors,  with  a 
view  to  an  equal  distribution  of  the  frmds  (Globe  Ins.  Co.). 

In  attaching  fimds  in  the  hands  of  trustees,  it  is  obviously  ne- 
cessary to  lay  on  the  nexus  in  the  hands  of  such  a  number  as 
would,  of  themselves,  be  capable  of  administering  the  affairs  of  the 
trust.  It  of  course  depends  on  the  deed  whether  this  is  the  whole 
body,  a  majority,  or  a  given  number  only.     In  one  case  (Black  t». 


308  THE  DILIGENCE  OF  ARRESTMENT.  [June 

Scott,  8  S*  364),  an  arrestment  used  in  the  hands  of  two  out  of  nx 
trustees  was  ridiculed  as  utterly  useless. 

Where  the  subject  attached  is  owing  by  a  public  board,  the 
arrestment  is  used  in  the  hands  of  the  treasurer  or  other  managing 
official.  An  assessment  laid  on  by  the  heritors  for  the  purpose  of 
building  a  church,  was  found  to  be  validly  attached  in  the  hands  of 
the  collector ;  Mitchell,  8  S.  319.  Care  should,  however,  Ibe  taken 
to  specify  the  character  of  the  Ainctionary  in  whose  hands  the 
warrant  i»  placed.  Thus  an  arrestment  in  the  hands  ^^  of  J.  K., 
Esq.,  manager  of  the  Leith  Bank,  for  the  sum  of  L.5000,  more  or 
less,  due  ana  indebted  by  him  to  the  said  trustees,"  was  found  to  be 
objectionable,  in  respect  it  did  not  appear  whether  the  debt  was 
owing  by  the  Bank  or  its  manager  personally  (Henderson,  9  S. 
618). 

It  would  seem  that  a  creditor  of  a  company  may  arrest,  in  the 
hands  of  a  partner,  unpaid  capital  or  other  debt  due  to  the  concern* 
In  law,  the  company  is  a  distinct  person,  capable  of  credits  and 
debts ;  and  the  sums  owing  by  the  individual  members  to  the  firm 
are,  in  every  sense  of  the  word,  debts.  No  doubt  the  partners  are 
themselves  liable  for  all  the  obligations  of  the  company,  but  they 
are  liable  as  cautioners  only;  and  therefore  it  is  a  mistake  to  say  that 
an  arrestment  so  used  for  a  company  debt  is  an  arrestment  in  the 
hands  of  the  debtor  himself.  In  the  general  case,  however,  the  pro* 
ceeding  would  add  nothing  to  the  security  of  the  arresting  creditor; 
each  partner  being  universally  liable  to  the  creditors  of  the  com* 
pany.  At  the  same  time,  there  is  nothing  incompetent  in  it ;  and 
the  diligence  may  sometimes  be  attended  with  advantage  in  cases  of 

Ioint-stock  companies  where  the  liability  is  limited.  It  has  been 
leld  that  a  creditor  of  a  railway  company  may  validly  attach,  in  the 
hands  of  a  shareholder,  calls  which  are  not  paid.  Hill  v.  The  Col- 
lege of  Glasgow,  12  D.  46. 

It  appears  that  money  consigned  under  orders  of  Court,  pending 
a  suit  m  the  hands  of  the  derk  or  other  officer,  may  be  validly  at- 
tached, subject  to  all  the  ends  of  the  action  in  which  the  consignar 
tion  is  made.  An  Act  of  Sederunt  of  the  year  1590  protects  money 
consigned  in  the  Bill  Chamber,  as  the  condition  on  which  suspension 
is  obtained,  from  the  effect  of  arrestments,  not  generally,  but  in  so 
far  as  concerns  "  the  party  whom  the  'Lords  find  to  have  right 
thereto."  (See  Lord  Ivory's  observations  on  this  Act,  6  D.  1301.) 
The  effect  of  it  is  to  prevent  the  consigner  himself,  or  any  person  in 
his  right,  firom  interfering  with  the  object  of  consignation,  as  in 
Ellis,  9  S.  685,  and  Cuthill,  8  S,  487.  But  it  has  no  reference  to  the 
general  case  of  money  placed  in  manibtia  curke  by  command  of  the 
Court.  Consignation  is  a  judicial  proceeding  intended  solely  to 
secure  the  sum  in  dispute.  If  anythmg  remains  after  the  claim  of 
the  party  is  satisfied,  this  surplus,  though  still  held  by  the  clerk,  is 
legally  free  of  the  only  fetter  imposed  on  it  by  its  having  been  con- 
signed,— consequently  it  is  open  to  the  diligence  of  the  consigner's 
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crediton.  Thifl  was  settled  m  the  case  of  Lochwood,  M.  736; 
£Ichiea  Arrest.  248.  An  arrestment  has  been  also  held  good  in  the 
hands  of  a  judicial  factor,  whose  case  was  distinguished  from  an  ordl* 
nary  factor.  Cross,  Hailes,  615.  In  PoUok,  6  S.  1297,  it  was  held 
that  funds  judicially  consigned  may  be  validly  attached  in  the  hands 
of  the  clerk.  This  decision  was  repeated  in  Pollok  v.  Scott,  6  D. 
1814,  where  the  arrestability  of  the  fund  was  stated  to  rest  on  this 
principle.  It  is  a  conditional  debt,  which  becomes  payable  either  to 
one  ot  the  claimants  or  the  consigner,  in  the  eyent  of  none  of  the 
claimants  being  found  entitled  to  it.  Where  the  last  is  the  result, 
it  remains  a  debt  due  to  the  party  by  whom  it  has  been  consigned ; 
and,  if  so,  it  may  be  attached  pending  the  proceedings  by  any  of 
his  creditors. 

The  comoetency  of  an  arrestment,  in  order  to  acauire  a  prefer- 
ence over  tne  creditors  of  a  deceased  debtor,  was  fully  discussed  in 
the  Globe  Ins.  Co.  (9up.)  It  is  the  purpose  of  the  Act  1662  to  ac- 
complish an  equal  distiibution  among  all  the  claimants  on  a  dead 
person's  estate  within  six  months  of  nis  death.  Every  creditor  who, 
within  that  period,  uses  diligence  by  citation  of  the  executor,  or  ob* 
taining  himself  confirmed  executor  creditor,  comes  in  pari  passu* 
The  meaning  of  this  is,  that  the  executor  cannot  pay  any  one  unless 
he  has  enou^  to  pay  all.  But,  subject  to  that  limitation,  an  executor 
is  the  same  as  the  deceased.  His  character  is  representative,  not 
fiduciary,  as  is  sometimes  supposed.  He  ought  to  pay  all  his  credi- 
tors eqnaJly,  as  every  honest  man  ought;  but  before  his  bankruptcy 
a  party  may  give  a  preference,  and  so  may  his  executor.  There- 
fore it  was  found  that  an  arrestment  brought  afler  the  lapse  of  six 
months  from  the  death  of  the  debtor,  for  the  purpose  of  attaching  a 
debt  given  up  in  the  inventory  of  the  deceased  s  estate,  gave  Uie 
arrestmg  creoitor  a  preference  over  the  other  creditors  who  have 
only  cited  the  executors.  See  Lord  Brougham's  opinion  (7  Bell, 
Ap.  296). 

It  used  to  be  the  law  that  an  arrestment  against  an  executor  of  a 
debt  which  had  not  been  confirmed  was  an  inept  proceeding,  because 
it  had  been  used  ^^  before  the  executor  had,  by  confirmation,  vested 
any  proper  right  in  himself  to  the  fund  in  question"  (Atkinson,  M. 
Serv.  and  Con.  App.  3).  But  this  was  altered  by  4  Geo.  lY., 
c.  97,  which,  to  prevent  the  lapsing  of  the  share  of  a  next  of  kin 
who  died  before  confirmation,  provided  that  if  the  next  of  kin  died 
without  confirmation  being  expede,  the  right  transmits  to  his  or  her 
representatives.  The  purpose  of  this  statute  has,  in  two  cases 
(Frith  V.  Buchannan,  15  S.  729,  and  Mann,  8  S.  468),  been  declared 
to  be,  to  vest  moveables  in  the  next  of  kin  ipso  jure;  consequently, 
an  assignation  by  one  of  the  next  of  kin,  unconfirmed,  has  been  held 
e£fectual ;  and  the  creditor  of  one  of  the  next  of  kin  who  has  not 
confirmed  may  validly  attach  a  debt  due  to  the  deceased,  though 
expressly  included  in  the  confirmation  expede  by  others  of  the 
next  of  kin. 
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Subject  Arrestable, — The  general  rule  is,  that  evenr  moveable 
subject  belonging  to  the  common  debtor  is  attachable  by  this  dili- 
gence, subject  to  these  exceptions  : — (I.)  Bills,  and  paper  money  of 
that  description.  In  the  older  cases,  arrestment  was  held  compe- 
tent ;  but  It  is  now  quite  settled  that  an  arrestment  can  in  no  case 
affect  an  acceptor's  obligation  to  pay  to  an  onerous  and  bofia  fide 
indorsee  (Henderson  t?.  Kay,  8  D.  96).  (2.)  Where  the  arrestee 
holds  the  fund  in  order  to  be  destined  to  a  particular  purpose,  no 
form  of  diligence  can  make  him  apply  it  to  a  different  purpose. 
For  instance,  money* consigned  in  order  to  be  applied  to  the  re- 
demption of  a  waoset  (Mackenzie,  M.  713),  trust-funds  put  in 
bank  towards  payment  of  the  trust  management  (Wight's  Trustees 
r.  Allan,  3  £>.  243),  are  not  attachable  in  this  manner  until  the 
object  of  the  consignation  is  satisfied  (Stormonth,  181,  4  F.  C). 
For  a  like  reason,  goods  consigned  for  a  specific  purpose — e.  ^.,  the 
payment  of  a  particular  set  of  creditors — cannot  be  arrested  at 
the  suit  of  other  creditors  (Stalker,  M.  745;  Bell's  Coms.,  601). 
Where  the  Courts  granted  special  warrant  to  a  party  to  uplift;  a 
sum  in  bank,  upon  a  petition  to  that  effect,  an  arrestment  by  the 
petitioner's  agent  was  found  incompetent  (Kennie,  10  D.  223). 
In  such  clear  cases  of  deposit  sub  modoj  the  Court  will  not  allow 
the  object  to  be  defeatea.  Whether  a  person  who  receives  a 
deposit  is  entitled  to  decline  to  deliver  it  back,  on  being  interpelled 
by  arrestment,  has  been  pronounced  by  Lord  Mackenzie  to  be  ^^  an 
abstract  question  somewhat  difficult  to  determine"  (Craig  v. 
Thomson,  9  D.  409).  In  the  same  case.  Lord  Jefirey  seems  to 
imply  that,  under  a  clear  contract  of  depositation,  a  general  arrest- 
ment used  in  the  hands  of  the  depositary  would  hardly  justify  the 
retention  of  the  subjects  against  their  owner ;  but  that  dictum  is 
open  to  exception.  (3.)  Alimentary  fxmds  are  exempt  from  this 
ddigence,  because,  while  one  cannot  hold  his  own  property  in  his 
own  person  in  any  form  that  will  exclude  his  creditors,  he  may,  in 
destining  it  to  another,  qualify  the  grant  with  such  conditions  as 
will  save  it  from  the  effects  of  the  grantee's  creditors.  Bequests, 
therefore,  which,  from  the  terms  of  the  deed,  appear  to  be  intended 
by  the  granter  solely  for  the  maintenance  of  the  grantee,  are  not 
attachable  (1  Bell,  528).  Salaries  come  under  the  same  rule. 
The  salary  of  an  extractor  was  held  arrestable  (Miller,  5  S.  861), 
of  a  professor  (Bell,  602 ;  Laidlaw,  M.  Arrest.  No.  4 ;  Poursui- 
vant-at-arms,  Moinet,  11  S.  348 ;  and  there  are  many  other  cases 
to  the  same  effect).  (4.)  By  statute  1  Vict.,  c.  7,  the  wages  of 
labourers  and  manufacturers,  so  far  as  necessaiy  for  their  suDsist- 
ence,  are  not  liable  to  arrestment  of  any  kind ;  and  by  Act  8  and 
9  Vict.,  c.  39,  all  arrestments  of  wages  on  the  dependence  of  small 
debt  summonses,  of  whatever  amount,  are  declared  illegal  and  in- 
competent. 

It  appears  to  have  been  originally  considered  that,  to  validate  the 
attachment,  the  debt  owing  by  the  arrestee  must  have  been  actually 
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exigible.  But  that  rule  has  since  been  modified,  paulatim  et  gra- 
datimj  till  now  neither  the  conditional  nature  of  the  obligation  nor 
the  postponement  of  the  time  of  payment  at  all  affects  the  diligence. 
Enough  that  there  is  an  actually  existing  obligation,  which  may  or 
may  not  be  some  day  exigible  (Macdougal,  13  S.  944).  The 
first  and  simplest  modification  of  the  rule  was  in  favour  of  those 
obligations  wnere  dies  cedit  sed  non  venit ;  e.  g.^  a  bond  granted  to- 
day, and  payable  next  month,  may  be  arrested  to-morrow  (Simpson 
r.  White,  1633,  M.  698).  Here  the  term  of  payment  was  the  first 
legal  term  after  the  death  of  the  debtor,  ana  the  arrestment  was 

food.  Then  rents,  interests,  annuities,  and  the  like,  were  fomid  to 
e  arrestable  currente  termino ;  the  contract  being  regarded  not  as  a 
continuing  subsisting  obligation,  but  as  one  which  is  broken  into 
fragments  by  the  parties.  According  to  the  terms  of  payment  pre- 
scribed, the  creditor  can  attach  only  the  arrears  unpaid,  incluoing 
the  sum  payable  for  the  current  term.  And  by  the  current  term  must 
be  understood,  not  the  legal  terms  of  Whitsunday  and  Martinmas, 
but  the  terms  prescribed  in  the  bond  granting  the  annuity,  be  the 
payments  weekly,  monthly,  or  quarterly  (Smith  and  Kmnear  v. 
Bums,  9  D.  1344).  Erskine  (3,  6,  9)  lays  down  a  different  rule 
respecting  widows'  annuities ;  but  the  law  is  there  misstated,  and 
the  authorities  quoted  do  not  support  his  proposition. 

The  doctrine  of  the  arrestabiiity  of  conditional  debts  was  iurther 
extended  to  the  case  of  current  contracts,  where  the  obligation  on 
the  one  side  depends  on  performance  on  the  other :  e.  g,^  the  case 
of  a  contract  for  work  to  be  performed,  the  price  to  be  paid  when 
the  work  is  completed.  It  was  at  one  time  maintained  that  there 
was  here  nothing  to  arrest  till  the  work  was  completed ;  otherwise 
a  creditor  might,  at  commencement  of  contract,  requiring  years 
to  complete,  arrest  the  subject  of  it,  to  the  exclusion  of  tne  dili- 
gence of  the  actual  furnisher  of  the  articles  necessary  to  its  exe- 
cution. But  it  is  now  quite  settled  that,  during  the  progress  of  the 
work,  the  price  may  be  arrested,  thou^  no  execution  can  follow 
till  it  is  actually  payable  by  the  work  oeing  completed  (Marshall 
V.  Nimmo,  10  D.  328). 

It  has  been  decided  that  a  policy  of  insurance  is  an  arrestable 
subject.  It  is  not  indeed  payable  to  the  assured  himself,  but  to  his 
heirs  and  assignees.  Still,  the  assured  may  assign  it ;  and,  if  so,  it 
is  equally  liable  to  be  attached  by  his  creditor.  Therefore,  the 
Court  sustained  an  arrestment  where  the  death  of  the  assured  hap- 
pened before  a  new  premium  fell  due  (Strachan  v.  M*Dougle,  13 
D.  954).  Whether  an  arrestment  used  during  one  year  would  be 
effectual  to  attach  the  contents  of  the  policy,  not  only  for  the  jear 
actually  current,  but  also  for  subsequent  years,  after  other  premiums 
haye  been  paid  to  keep  up  the  policy,  has  neyer  been  expressly  de- 
termined. 
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8UBSEQUENS  MATRIMONIUM. 

Aikman  v.  AHmans. 

The  law  of  England  differs  from  that  of  Scotland,  and  of  other 
states  which  have  followed  the  rules  of  the  civil  law,  in  not  recog- 
nising legitimation  per  subseguens  matrimonium.  When  stated 
generally,  the  rale  orthe  law  of  Scotland  on  the  subject  is  extreme!  j 
simple,  and  needs  no  repetition.  In  its  application,  however,  to  the 
peculiar  circumstances  of  different  cases,  it  has  given  rise  to  ques- 
tions of  difficulty  and  importance ;  and  this  is  especially  the  case 
where  the  difference  between  the  laws  of  England  and  of  Scotland 
has  made  it  questionable  whether,  owing  to  the  place  of  the  child's 
birth,  or  of  the  mother's  domicile,  or  of  the  marriage,  or  of  the 
father's  domicile,  the  law  of  legitimation  by  the  subsequent  mar- 
riage of  the  parents  could  be  applied  at  all. 

The  case  of  Aikman  v.  Aikmans  affords  us  an  opportunity  of  re- 
viewing the  leading  cases  which  have  occurred  in  this  important 
branch  of  the  law,  with  the  view,  in  the  first  place,  of  illustrating 
the  principle  by  which  it  is  now  settled  that  these  questions  are  to 
be  determined,  and,  in  the  second  place,  of  tracing  the  application 
of  that  principle  to  the  circumstances  of  a  case  which,  in  some  of  its 
aspects,  is  interesting  and  instructive. 

•  The  international  law  relative  to  legitimation  per  subsequens 
fnatrimoniumy  has  been  treated  of  so  fully  and  so  satisfactorily  by 
Mr  Eraser  (Personal  and  Domestic  Relations,  vol.  ii.,  p.  21),  that  it 
is  unnecessary  to  go  minutely  into  the  cases  which  have  occurred. 
But  as  one  of  our  highest  and  most  consulted  authorities  on  the 
principles  of  Scottish  jurisprudence,  writing  before  the  final  decision 
of  the  cases  which  may  be  said  to  have  setued  the  law  on  this  sub- 
'ect,  has  stated  certain  propositions  which  must  now  be  acknow- 
edged  to  be  in  some  measure  erroneous,  we  shall  briefly  notice  them 
in  tneir  order.  We  allude  to  Professor  Bell,  who  has  stated  in  his 
"  Principles"  (sec.  1628):  "  1.  Subsequent  marriage  has  no  effect  to 
legitimate  the  previous  issue,  if  the  cnild  is  bom,  and  the  marriage 
take  place,  in  a  country  by  the  law  of  which  subsequent  marriage 
does  not  legitimate  previous  issue.  ...  3.  A  person  having  ille- 
gitimate chddren  bom  in  England,  will  not,  by  going  into  Scotland, 
acquiring  a  domicile  there,  and  marrying  there  the  mother  of  those 
children,  legitimate  them."  It  will  be  found,  on  an  examination  of 
the  decisions  in  the  House  of  Lords,  to  be  immediately  noticed,  that 
each  of  these  propositions  is  erroneous,  and  that  the  true  and  simple 
rule  is  that  the  law  of  the  father^s  domicile  at  the  date  of  the  mar- 
riage regulates  the  status  of  the  children ;  and  that  if  the  father,  at 
the  date  of  the  marriage,  shall  have  been  domiciled  in  Scotland,  by 
the  law  of  which  country  the  subsequent  marriage  of  the  parents — 
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apart  from  exceptional  cases  and  from  all  questions  as  to  the  effect 
to  be  given  to  the  legitimation  in  other  coantries — ^legitimates  pre- 
vious issue,  children  bom  previous  to  marriage  are  legitimate* 
There  may  be  exceptional  cases.  For  instance,  it  has  been  gene- 
rally understood  and  laid  down,  that  where  there  has  been  any  legal 
impediment  to  the  marriage  of  the  parents  at  the  period  of  the  pnH 
creation  or  birth  of  the  child,  or  where  the  child  is  the  issue  oi  an 
adulterous  or  incestuous  connection,  the  law  of  legitimation  per  avb^ 
sequens  matrimonium  does  not  apply ;  and  it  appears  to  be  settled 
that,  in  consequence  of  an  express  provision  m  the  English  law, 
requiring  that,  in  order  to  succeed  to  lands  in  England,  the  heir 
must  have  been  bom  after  actual  marriage,  a  child  legitimated  by 
the  subsequent  marriage  of  his  parents,  is  not  legitimate  in  England, 
to  the  effect  of  succeeding  to  real  estate  in  that  country,  (See  the 
case  of  Birtwhistle  v«  Vardillj  5  Bam,  and  Cress.  438 ;  also  r&< 
ported  in  i.  Bob.  App.y  Appendix,)  But  the  general  rule  is  as 
above  stated. 

The  first  case  in  our  books  which  we  shall  notice  is  that  of 
Sheddan  v.  Patrich  (July  1,  1803,  Mor.  App.  No.  6,  Foreign). 
In  that  case,  the  child  was  bom  in  America  in  a  state  which  did  not 
recognise  legitimation  per  subsequens  matrimonium;  the  marriage^ 
also,  of  the  parents  took  place  there ;  and  there,  also,  the  father  died. 
It  is  assumed,  in  the  report  of  the  case,  that  the  father,  although 
possessed  of  a  landed  estate  in  Scotland,  was  domiciled  in  America. 
The  child  claimed  the  landed  estate  in  Scotland,  on  the  ground  that 
the  legal  effects  of  the  contract  of  marriage  must  be  determined 
accormng  to  the  law  of  the  country  where  execution  is  demanded. 
It  was  replied — ^The  status  of  the  child  must  be  decided  by  the  law 
of  the  country  where  his  parents  were  domiciled,  where  he  was  born, 
and  where  the  marriage  was  entered  into ;  that  law  being  against 
his  legitimacy,  the  possession  of  real  estate  by  his  father  in  another 
country  recognising  legitimation  by  subsequent  marriage  could  not 
make  him  legitimate  even  in  that  country.  The  Court,  after  a 
hearing  in  presence,  held  the  child  illegitimate ;  and  the  House  of 
Lords,  on  appeal,  affirmed  the  judgment.  The  sequel  of  this  case, 
which  was  recently  attempted  to  be  revived,  although  instructive, 
we  do  not  think  it  necessary  to  notice,  as  it  turned  on  a  different 
point  (i.  Macqueen,  535). 

The  next  case  in  point  of  order  is  the  Strathmore  Peerage  case, 
decided  by  the  Committee  of  Privileges  of  the  House  ot  Lords, 
March  1821.  The  claimant  was  bom  in  England.  His  mother 
was  an  Englishwoman.  His  father  also  was  held  to  be  domiciled 
in  England ;  and  the  subsequent  marriage  took  place  in  England. 
He  was  held  to  be  illegitimate,  and  not  entitled  to  succeed;  the 
Lord  Chancellor  reserving  his  opinion  as  to  the  law  if  the  marriage 
had  been  in  Scotland.  (See  the  opinions  reported  iv.  Wil.  and 
Sh.  App.,  Appendix  No.  5.) 

TOL.  ni.-^NO.  XXX.  JUNK  1859.  R  a 
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In  the  next  case  (Rose  v.  Ross,  5  Sh.  and  D.  605,  and  iv.  Wil. 
and  Sh.  App.,  p.  289),  which  involved  the  succession  to  the  entailed 
estate  of  Cromartv,  the  Individual  whose  legitimacy  was  in  question, 
was  bom  in  LonJon  of  an  Englishwoman.  His  father  was  oy  birth 
a  Scotsman,  but  had  gone  in  early  life  to  London,  where  he  had 
settled  in  business ;  making,  however,  occasional  visits  to  Scotland 
fox  various  purposes,  such  as  voting  as  a  freeholder  at  elections, 
letting  the  farms  on  his  estate,  amusement,  and  seeing  his  friends. 
Some  years  after  the  birth  of  his  child  he  went  to  Scotland  with  the 
mother,  and  was  regularly  married  to  her  at  Leith;  afler  which  they 
and  their  child  went  to  the  estate  of  Cromar^,  where  they  resided 
for  about  three  months,  and  then  returned  to  London.  There  they 
continued  almost  uninterruptedly  till  the  death  of  the  father  in  that 
city  about  five  years  afterwards.  In  the  opinions  delivered  in  this 
case,  both  in  tfaie  Court  of  Session  and  in  tne  House  of  Lords,  there 
are  dicta  to  the  effect  that  the  child,  having  been  bom  in  England, 
had  the  stain  of  bastardy  stamped  upon  it  indelibly ;  and  it  is  prob- 
ably upon  these  that  Irrofessor  Bell's  statement  of  the  law  above 
aaotea  was  founded.  It  will  be  found,  however,  upon  an  examina- 
tion of  the  opinions,  that  these  dicta  were  unnecessaxr  to  the  deci- 
sion of  l^e  case,  as  Mr  Eoss,  the  father,  was  ultimately  held  to  have 
been  domiciled  in  England  both  at  the  date  of  the  birth  and  at  the 
time  of  the  marriage.  They  are  also  inconsistent  with  the  later 
decisions.  The  child  was  held  to  be  legitimate  by  the  Court  of 
Session,  but  the  judgment  was  reversed  in  the  House  of  Lords. 

The  next  cases,  which  may  be  said  to  have  settled  the  law,  were 
decided  together.  In  the  first  of  these,  the  case  of  M^Douall  v,  the 
Countess  of  Dalhousie  and  Others  (i.  Kob.  App.,  p.  47t5),  the  child 
was  bom  at  Chester  in  England*  His  mother  was  a  Scotchwoman 
by  origin.  His  father  was  a  Scotsman,  and  the  proprietor  of  landed 
estates  in  Scotland ;  and,  although  absent  in  England  in  command 
of  a  regiment  at  and  for  some  years  after  the  birth  of  his  child,  he 
returned  subsequently  to  Scotland,  where  he  settled  on  his  estates, 
the  mother  remaining  at  a  house  in  Penrith  in  England,  where  a 
written  contract  of  marriage  was  subsequently  entered  into  be- 
tween her  and  the  &ther ;  and  the  marriage  was  at  a  later  period 
publicly  declared  in  Scotland,  where  the  parties  continued  to  live 
together  as  man  and  wife  for  many  years.  The  question  of  the 
child's  legitimacy  in  this  case  was  tried  in  an  action  of  declarator 
raised  during  the  fathei^s  lifetime,  and  at  his  and  his  child's  instance 
jointly. 

In  the  second  of  these  cases,  viz.,  Munro  v.  Munro  (i.  Eob.  App., 
p.  492),  the  father  was  Sir  Hugh  Munro  of  Fowlis,  in  Koss-shire,  a 
Scotsman  by  origin,  resident  at  the  time  of  the  child's  birth  in 
London.  The  mother  was  an  Englishwoman ;  and  the  child  was 
bom  in  England,  where  also  the  marriage  subsequently  was  entered 
into,  accor£ng  to  the  forms  of  the  English  Church.  Sir  Hugh 
afterwards  returned  to  Fowlis  Castle,  where  he  resided  for  a  consider- 
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able  time  with  his  wife^  although  he  afterwards  went  again  to  reside 
in  London ;  and  it  appeared,  on  a  proof,  that  during  his  residence  in 
London,  prior  to  his  marriage,  he  had  expressed  an  intention  of  re- 
turning to  his  residence  in  Scotland. 

Li  both  of  these  cases,  it  was  held  by  the  House  of  Lords,  aiBrm- 
ing  the  judgment  of  the  Court  of  Session  in  the  case  of  Macdouall^ 
and  reversing  the  judgment  of  that  Court  in  the  case  of  Munro^ 
that  the  children  were  legitimate  per  auhsequena  ruatrtmoniuin^  on 
the  groimd  that  the  domicile  of  the  father,  at  the  date  of  the  mar- 
riage, was  in  Scotland.  We  extract  the  following  passages  from  the 
opinion  of  the  Lord  Chancellor : — "  The  two  cu:cumstances  relied 
upon  for  that  purpose"  (the  purpose,  namely,  of  showing  principle 
and  authority  ior  making  the  case  of  Munro  an  exception  to  the 
general  rule),  ^^  are,  first,  that  the  child  was  bom  out  of  Scotland  ; 
and,  secondly,  that  the  marria^  took  place  out  of  Scotland*  If  it 
should  appear  that  neither  of  these  circumstances  would,  by  itself, 
take  the  case  out  of  the  general  rule,  then  the  union  of  the  two  can- 
not have  that  effect.  It  was  hardly  contended  that  the  country  in 
which  the  marriage  took  place  was  material.  It  is  considered  as 
immaterial  by  the  writers  upon  civil  law*  In  Comt6  de  Quesnoy's 
case  (i.  Burge,  106),  the  marriage,  although  it  took  place  in  Eng- 
land, conferred  legitimacy  on  a  child  whose  domicile  of  origin  was 
France.  The  law  of  the  country  where  the  marriage  is  celebrated 
ascertains  its  validity.  The  law  of  the  country  of  the  domicile  re-* 
gulates  its  civil  consequences.  But  if  the  place  of  marriage  be  not 
material,  still  less  can  the  place  of  the  birth  be  so.  If  a  domiciled 
Scotsman  be  in  the  habit,  tor  business  or  pleasure,  of  passing  part 
of  his  time  across  the  border,  and  some  of  his  children  are  bom 
within  and  some  without  the  limits  of  Scotland,  can  it  be  the  law 
that  a  subsequent  marriage  should  legitimise  some  only  of  his  chil- 
dren 1  It  has  been  assumed,  in  argument,  that  any  of  such  children, 
bom  in  a  country  which  allowed  legitimation  per  aubsequens  matrix 
moniumj  would  be  legitimate  in  Scotland,  but  not  legitimate  if  bom 
in  England,  or  in  any  other  country  which  did  not  recognise  such 
legitimation.  This  argument  is  founded  upon  the  supposed  inde- 
libility of  bastardy,  and  seems  to  have  its  origin  in  some  expressions 
of  very  learned  persons ;  but  it  appears  to  me  that  this  idea,  as  ap- 
plicable to  a  Scotch  marriage,  has  arisen  from  those  learned  persons 
having  used  expressions  applicable  to  English  law  upon  a  question 
of  purely  Scotch  law.  If  English  parents  have  a  child  bom  in 
another  country,  could  the  legitimacy  of  such  child  in  England  be 
affected  by  any  law  of  such  country  t  The  effect  of  a  Scotch  mar- 
riage must  be  judged  of  with  reference  to  Scotch  law ;  and  that  law 
not  only  does  not  admit  the  doctrine  of  the  indelibility  of  bastardy, 
but,  on  the  contrary,  holds  that  no  bastardy  is  indelible  unless  the 
parents  were  at  the  time  of  the  birth  incapable  of  marrying.  If, 
therefore,  the  law  of  England  be  imported  into  the  consiaeration  of 
the  question,  the  effect  of  the  Scotch  marriage  is  judged  of,  not  by 
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the  law  of  Scotland^  bat  by  the  law  of  England.  In  this  view  of 
the  law  of  Scotland,  all  the  learned  Judges  of  the  Court  of  Session 
concurred,  with  the  single  exception  ot  the  Lord  President,  who 
founded  his  dissent  upon  this  rule  of  the  law  of  England  as  to  the 
indelibility  of  bastardy,  and  upon  expressions  of  English  lawyers. 
For  these  reasons,  ana  upon  these  authorities,  if  the  ques- 
tion were  to  be  decided  upon  the  general  principles  of  the  civil  law, 
or  upon  the  law  as  estaolished  m  Scotland,  there  would  not,  I 
think,  be  any  difficulty  in  coming  to  the  conclusion  that  the  child 
of  a  Scotchman,  though  bom  in  England,  would  become  legitimate 
for  all  civil  purposes  in  Scotland  by  a  subsequent  marriage  of  the 
parents  in  England,  if  the  domicile  of  the  father  was,  and  continued 
throughout  to  be,  Scotch.  It  remains  to  be  inquired  whether  there 
are  any  authorities  against  such  a  condusion."  His  Lordship  then 
went  over  the  cases  above  noticed,  and  afterwards  turned  to  the 
question  of  domicile. 

Although  it  has  not  been  expressly  decided  in  any  of  these  cases, 
and  although  there  are,  throughout  them,  not  a  few  indications  of 
opinion  by  judges  of  high  authority  that  the  domicile  of  the  father 
must  be  in  a  country  recognising  legitimation  per  subsequens  matrix 
manium  at  the  date  of  the  child's  birth,  as  well  as  at  the  date  of  the 
marriage,  we  think  that  the  fiur  and  necessary  result  of  the  whole 
is,  that  the  domicile  of  the  father  at  the  date  of  the  marriage  is  the 
sole  question.  This  is  a  satisfactory  result,  as  affording  a  simple 
solution  of  all  such  cases ;  and  we  have  little  doubt  that,  if  a  case 
should  occur  in  which  the  father  was  domiciled  in  England  at  the 
date  of  the  child's  birth,  but  had  acquired  a  Scotch  aomicile  pre- 
vious to  his  marriage,  the  child  would  be  held  legitimate^  on  the 
ground  stated  by  Lord  Corehouse  in  the  case  of  Munroy  that,  ^'  after 
it  (the  domicile)  is  transferred,  his  status  (the  status  of  the  child) 
falls  under  the  control  of  the  law  of  the  new  domicile,  and  becomes 
subject  to  its  operation." 

Such  being,  briefly,  the  state  of  the  law,  what  were  the  circum- 
stances of  the  case  oiAikmanj  recently  decided  ? 

The  pursuer  and  the  two  defenders  were  sons  of  Captain  Greorge 
Bobertson  Aikman,  and  of  his  wife,  Sarah  Cumby,  an  Englishwo- 
man. The  defenders  were  bom  in  London,  before  the  marriage, 
which  was  solemnised  in  Scotland,  during  a  brief  visit,  in  the  year 
1820.  The  object  of  the  action  was  to  have  the  defenders  declared 
illegitimate,  and  the  pursuer  found,  as  eldest  lawful  son  of  his  father, 
entitled  to  succeed  to  landed  estates  in  Lanarkshire.  The  ground 
of  action  alleged  was,  that  the  defenders  had  been  bom  in  England, 
of  parents  unmarried  and  domiciled  in  England,  and  that  the  pur- 
suer was  the  eldest  son  bom  afler  the  marriage  of  his  parents. 

It  was  admitted  that  the  father's  domicile  of  origin  was  Scotland. 
But  it  was  alleged  that  he  had  lost  his  original  domicile  long  before 
his  marriage  or  the  birth  of  any  of  his  children,  and  had  never  re- 
acquired a  Scottish  domicile.     He  was  bom  in  1760,  of  Scotch 
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ereDts,  whose  residence  was  at  that  time  in  the  neighbourhood  of 
osselbur^hy  but  afterwards  in  Edinbumh.  He  was  their  eldest 
son.  At  toe  age  of  thirteen  he  left  Scotland  for  London,  in  order 
to  go  to  sea  with  a  relative,  who  was  in  the  East  India  Company's 
Mercantile  Marine  Service.  In  1775,  he  himself  joined  that  service 
as  a  seaman  at  Calcutta ;  and  between  that  date  and  1805,  when  he 
finally  quitted  the  service,  he  made  ten  voyages  between  London 
and  (u£terent  ports  in  India  and  China,  rising  gradually  to  the  rank 
of  commander,  in  which  capacity  his  last  three  voyages  were  made. 
Not  only  was  Scotland  the  place  of  Captain  Kobertson  Aikman's 
birth,  parentage,  and  early  education ;  his  fiither's  connections  were 
all  Scottish ;  and  his  maternal  uncle,  Mr  John  Forbes  Aikman,  was, 
at  the  time  of  his  leaving  Scotland  in  1773,  in  possession  of  the  en- 
tailed estate  to  which  Captain  Kobertson  Aikman  afterwards  suc- 
ceeded, and  to  which  he  was,  even  at  that  early  period,  presumptive 
heir  of  entail.  His  uncle  had  married  in  1771,  and  had  no  chil- 
dren, nor  was  there  issue  at  any  time  of  his  marriage ;  and  he  died, 
survived  by  his  wife,  in  1821,  at  the  age  of  eighty-four,  when  the 
succession  opened  to  Captain  Robertson  Aikman.  In  the  intervals 
of  his  voyages,  Captain  Kobertson  Aikman  was  in  the  habit  of  com- 
ing down  to  Scotland  to  visit  his  fiiends  and  relatives,  more  espe- 
aSHy  his  mother,  who  survived  till  1827,  and  continued,  after  the 
death  of  her  husband  in  1790,  to  reside  with  her  fiimily  in  George 
Square  in  Edinburgh.  From  the  time  of  his  ceasing  to  be  con- 
nected with  the  East  India  Company's  Service  in  1805  to  the  date 
of  his  marriage  in  1820,  Captain  Kobertson  Aikman  resided  partly 
in  London,  and  partly  in  Scotland.  Altogether,  during  that  period, 
he  spent  about  seventy  months  in  Scotland,  and  about  one  hundred 
and  ten  months  in  England.  A  part  of  each  year  was  passed  in 
Scotland.  His  ostensible  address  in  London  during  that  period  was 
a  lodgiog-house,  or  ^Ibbotson's  Hotel;  but  from  1805  to  1811  he 
had  an  ulicit  connection  with  a  Mrs  Wigglesworth,  with  whom  he 
cohabited  in  a  house  taken  and  possessed  in  her  name  in  Baker 
Street ;  and  afterwards,  having  broken  off  his  connection  with  Mrs 
Wigglesworth,  he  formed  another,  in  1812,  with  Miss  Cumby,  the 
mother  of  the  parties,  and  who  subsequently  became  his  wife.  In 
1815,  he  purchased,  in  his  own  name,  the  remainder  of  a  lease  of  a 
small  house  in  Margaret  Street,  where  his  elder  children  were  bom, 
and  where,  during  the  period  of  his  residence  in  London,  he  lived 
with  Miss  Cumby ;  but  although  he  was  visited  there  by  some  of 
his  intimate  associates,  his  avowed  address  among  his  female  rela- 
tives continued  to  be  Ibbotson's  Hotel.  During  this  period,  how- 
ever, Captain  Kobertson  Aikman's  time  was  undoubtedly  spent 
more  in  London  than  in  Scotland,  and  his  bank  accounts  were  kept 
chiefly  in  London  and  Calcutta,  where  his  money  was  investea ; 
but,  on  the  other  hand,  there  were  circumstances  tending  to  show 
that  he  kept  up  an  intimate  connection  with  Scotland,  and  his 
friends  and  relatives  there.    Thus,  apart  ftt)m  his  own  correspon- 
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dence,  which  was  very  voluminoas,  he  designed  himself,  in  1809, 
while  actually  in  London,  as  '^  late  commander  of  the  ^  Castlereagh/ 
but  now  residing  at  George  Square  in  the  city  of  Edinburgh."  In 
1810  he  purchased  the  property  of  Whitehill,  in  Lanarkshire,  near 
the  estates  to  which  he  afterwards  succeeded,  and  took  the  farm  on 
the  estate  into  his  own  hands.  Li  1812,  there  being  no  proper  resi- 
dence on  Whitehill,  he  rented  a  house,  called  Auchingrammont,  in 
the  neighbourhood  ;  and  there  for  six  years — namely,  till  Martinmas 
1818 — ne  kept  up  an  establishment,  at  the  head  of  which  he  set  his 
eldest  sister,  and  where  he  lived,  and  received  his  friends,  in  a  style 
becoming  his  rank  and  fortune.  In  1818,  when  he  gave  up  Auchin- 
grammont, he  left  some  of  his  furniture  in  Scotland,  ana  kept  the 
fieurm  of  Whitehill  still  in  his  own  occupation.  In  1821,  after  his 
marriage,  although  he  purchased  a  larger  house  in  Great  Portland 
Street  in  London,  where  he  removed  his  wife  and  family,  he  at 
once,  upon  his  succession  to  his  uncle's  estates,  endeavoured  to  settle 
himself  at  the  mansion-house  in  Scotland,  and  actually  resided  there 
for  several  years ;  although  ultimately,  in  consequence  of  his  wife  not 
being  received  into  society,  he  returned  to  his  residence  in  London, 
where  he  died  in  1844.  In  1817,  shortly  before  giving  up  his 
establishment  in  Scotland,  Captain  Eobertson  Aikman,  writing 
jfirom  Scotland  to  the  lady  whom  he  subsequently  married  (appa* 
rently  in  reply  to  some  complaints  about  his  absence),  expressed 
himself,  in  a  letter  which  was  much  founded  on,  as  showing  his  in- 
tention to  retain  his  Scottish  domicile,  as  follows  : — '^  I  intend  to 
keep  up  the  society  I  have  been  accustomed  to  throughout  my  life ; 
at  the  same  time  (if  permit  me)  to  devote  as  much  of  my  time  as  I 
can  with  the  only  person  in  this  world  I  care  a  button  for.  In  the 
letter  now  before  me,  I  cannot  help  taking  notice  of  a  paragraph, 
where  you  say  my  mode  of  life  has  not  been  so  disagreeable  but  tnat 

{ou  could  be  happy.  What  the  devil  prevents  you  being  happy? 
certainly  could  be  more  happy  than  I  am  were  I  with  you,  or  that 
it  was  possible  with  proprietv  to  have  the  pleasure  and  comfort  of 
your  company  here ;  it  would,  no  doubt,  contribute  much  to  my 
gratification ;  but  the  thing  cannot  be,  for  were  it  as  I  wish,  it 
would  give  from  slander  and  otherwise  more  real  dissatisfaction  and 
pain  than  pleasure.  Separation  at  times,  I  fear,  must  be  our  lot ; 
therefore  there  is  no  use  growling."  Many  of  his  acquaintances  and 
friends  spoke  of  him  in  evidence  as  having  always,  in  their  opinion, 
looked  upon  himself  as  a  Scotsman,  and  as  having  his  home  in  Scot- 
land ;  but  his  only  siurviving  sisters  deponed  that  they  thought  Lon- 
don his  home,  and  as  the  chosen  place  of  his  residence. 

These  are  the  main  facts  of  the  case,  taken  partly  from  admissions 
on  record,  and  partly  from  a  voluminous  proof,  parole  and  docu- 
mentary, which  was  led.  The  Lord  Ordinary  (Benholme)  held 
that  Captain  Eobertson  Aikman  had  lost,  and  had  never,  prior  to 
his  marriage,  regained  his  Scottish  domicile;  and  that  tne  chil- 
dren born  previous  to  marriage  were  therefore  illegitimate.     The 
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mode  in  which  the  question  was  dealt  with  by  the  Inner  House, 
will  appear  from  the  nrst  sentence  of  the  elaborate  opinion  of  Lord 
Cowan,  who  delivered  the  judgment  of  the  Court.  "  This  question 
of  atcUus"  his  Lordship  said,  "  depends  on  the  domicile  of  Captain 
George  Robertson  Aitman  at  the  date  of  his  marriage  with  Sarah 
Cumby,  on  13th  November  1820."  This  was  taken  by  the  Court, 
as  well  as  by  the  Lord  Ordinary,  as  the  sole  point  upon  which  the 
case  turned.  Space  would  fail  us  were  we  to  go  mto  the  ques^ 
tion  of  Captain  Kobertson  Aikman's  domicile,  which  involved 
some  points  of  interest  and  importance.  We  shall  only  state  gene- 
rally the  nature  of  these,  and  the  manner  in  which  they  were 
disposed  of. 

(1.)  The  principles  given  effect  to  by  Lord  Alvanley,  in  the  case  of 
Sommerville  (5  Vesey  749),  and  by  Lords  Cottenham  and  Brougham, 
in  the  case  of  Munroy  that  the  domicile  of  origin  must  prevail,  until 
the  party  has  manifested  and  carried  into  execution  an  intention  of 
abandoning  his  former  domicile,  and  of  acquiring  another  as  his  sole 
domicile,  and  that  the  proof  of  a  change  ot  domicile  is  thrown  upon 
the  partv  averring  it,  were  fully  recognised  and  applied. 

(2.)  It  was  contended  by  the  pursuer,  that  the  principle  of  the 
case  of  Bruce  was  applicable,  and  tnat,  as  a  Scotsman,  by  joining  the 
East  India  Company's  military  service,  lost  his  Scotch  and  ac- 
quired an  Anglo-Indian  d<Hnicile ;  so  the  mere  act  of  connecting  him-r 
self  with  the  mercantile  marine  service  of  the  East  India  Company, 
which  was  alleged  to  be  a  purely  English  Company,  had  the  effect 
of  changing  the  domicile  of  Captain  Robertson  Aikman.  The 
Court,  however,  held  it  to  be  established,  that  the  nature  of  the 
service  in  this  case,  as  to  which  there  was  much  evidence,  was 
different  from  that  of  the  Company's  military  service,  which  in- 
ferred permanency  of  employment,  and  continuous  residence  in 
India ;  and  that  it  was  not  such  as  by  itself  to  involve  a  change 
of  domicile. 

(3.)  Captain  Kobertson  Aikman's  exercise  of  a  certain  privilege 
of  trading  enjoyed  by  the  officers  of  the  mercantile  marine  service, 
was  also  much  founaed  on.  He  was  said  to  have  become  connected 
with  the  port  of  London,  not  only  as  the  place  where  he  obtained  his 
employment,  and  from  whence  he  followed  his  vocation  as  a  mariner, 
but  also  as  a  place  of  business,  where,  as  a  trader,  he  bought  and 
sold  merchandise.  But  it  appeared  in  evidence,  that  he  traded 
equally  in  Calcutta,  and  in  otner  ports  in  India  and  China ;  and  it 
w*as  held  upon  the  proof  that  this  privilege  of  trading  was  merely 
a  part  of  his  emoluments  as  a  marmer  while  in  the  employment  of 
the  Company. 

(4.)  The  long  periods  of  Captain  Robertson  Aikman's  absence 
from  Scotland,  and  Sir  William  Scott's  observations  in  the  case  of 
*^  The  Harmony"  (2  Rob.  Adm.  Rep.,  p.  322),  on  the  effect  of  time 
as  operating  a  change  of  domicile,  were  likewise  dwelt  upon  by  the 
pursuer*    It  was  remarked,  however,  by  the  Court,  that  these  ob- 
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serrations  were  made  with  reference  to  actual  and  continuous  resi- 
dence abroad,  and  not  to  cases  of  divided  residence ;  and  it  was  held 
that  thej  had  no  just  application  to  the  peculiar  circumstances  of 
the  present  case. 

(5.)  The  case  of  Laneuville  v.  Anderson  (9  Moore's  Pr.  Coun. 
Rep.,  p.  325 ;  17  Eng.  Jur.,  511)  was  relied  on  by  the  pursuer,  as 
illustrative  of  the  effect  of  a  party's  residence  abroad,  with  a  woman 
not  his  wife.  In  that  case,  an  Irishman  was  held,  by  such  a  resi- 
dence in  France,  where  he  bought  and  iumished  a  house,  to  have 
lost  an  English  domicile  which  ne  had  previously  acquired,  and  to 
have  become  domiciled  in  France,  although  he  had  expressed  an 
intention  of  returning  to  England  in  a  certain  event,  ana  the  bulk 
of  his  property  was  invested  in  the  English  funds.  The  case,  how- 
ever, ^^  was  peculiar  and  romantic  in  its  whole  circumstances,"  and 
was  viewed  bv  the  Court  as  quite  dissimilar  from  the  present. 

(6.)  The  designation  of  Captain  Robertson  Aikman  in  various 
deeds  executed  by  him  was  founded  on  by  both  parties.  The  view 
of  the  Court  as  to  this  matter  was,  that  -not  much  could  be  made 
of  these  desimations  on  either  side,  ^^  whether  occurring  in  wiUs  or 
other  deeds." 

(7.)  The  &ct  of  his  bank  account  and  his  wine  cellar  being  kept 
in  London,  was  much  pressed  by  the  pursuer,  who  contended  that 
these  were  the  nearest  things  to  household  gods  which  Captain 
Robertson  Aikman  possessed.  But  it  appeared  that  the  wine  was 
not  kept  or  consumed  entirely  in  London,  and  that  the  Captain's 
funds  were  chiefly  invested  in,  and  remitted  from,  India.  The  Court, 
therefore,  did  not  give  effect  to  this  argument  of  the  pursuer. 

The  conclusion  come  to  by  the  Court,  on  a  review  of  the  whole 
evidence,  was  stated  by  Lord  Cowan,  as  follows : — '^  Altogether,  it 
is  not  to  be  disputed  that  Captain  Robertson,  from  his  tastes  and 
pleasures,  was  tond  of  London  life,  and  spent  a  large  portion  of  his 
time  in  the  metropolis,  after  1805,  and  pnor  to  his  marriage.  But 
that  is  not  enough.  The  question  is,  did  he  adopt  London  as  his 
domicile,  and  animo  et  facto  abandon  his  domicile  in  Scotland? 
Can  that  be  clearly  inferred  from  the  facts  and  circumstances  in 
evidence  ?  We  are  unable  to  answer  this  question  in  the  affirma- 
tive  

^*  An  alternative  view  of  the  effect  of  the  evidence  bearing  on  the 
history  of  Captain  Robertson,  from  the  time  of  his  taking  Auchin- 
grammont  in  1812,  was  taken  by  the  defenders.  Assuming  the 
bcotch  domicile  to  have  been  antecedently  lost,  it  was  contended 
that  the  strength  of  that  part  of  their  case  was  such  as  to  justify  the 
inference  that  the  domicile  of  origin  had  been  reacquired.  This,  it 
was  alleged,  might  more  easily  be  inferred  than  the  acquisition  of 
an  entirely  new  domicile.  That  principle  is  just,  and  has  received 
the  sanction  of  judges  of  great  eminence.  But  whether  the  facts 
would  justify  its  application  in  this  case,  it  is  unnecessary,  and  we 
have  not  felt  ourselves  called  on,  to  inquire ;  being  satisfied,  on  the 
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more  general  grounds  stated,  that  the  defence  to  the  action  is  suffi- 
ciently supported  bjr  the  evidence.*' 

We  have  no  criticism  to  make  on  this  decision,  although  at 
variance  with  the  conclusion  come  to  by  the  learned  judge  who  heard 
and  disposed  of  the  case  in  the  Outer  House.  On  tne  contrary,  our 
only  observation  upon  it  shall  be,  that  it  is  a  satisfactoiy  disposal  of 
a  delicate  case  which  has  occupied  much  of  the  time  and  much  of 
the  attention  of  the  Court,  ana  a  judgment  which  is  calculated  to 
give  stability  and  certainty  to  the  principles  of  an  important  branch 
of  the  law. 


THE  NEW  TABLE  OF  PEES. 

At  a  general  meeting  of  the  Society  of  Writers  to  the  Signet,  held 
on  the  10th  of  May,  the  following  new  Table  of  Fees  (rendered 
necessary  by  recent  changes),  for  conveyancing  and  general  busi- 
ness, was  unanimously  approved  of,  and  declared  to  be  applicable 
to  all  transactions  since  the  1st  of  January  of  the  present  year : — 

I. — SALE  OF  HBBTrABXiE  OB  OTHER  PBOPEBTT. 

No. 

1.  Afiides  of  Roup, 

Regolation  Fees,  according  to  length,  as  in  No.  38. 

2.  WhereaSdUtdkeiplaieetforQttendmneecnhd^ 

ing  Minute  of  Pt^arence, 

Where  price  under  L.600,  •  .        L.l     1  0 

Amounting  to  L.SOO  and  under  L.IOOO, .  2    2  0 

—        —       1000        —  3000,.  3    3  0 

_        _       3000        —  5000,.  4    4  0 

— -       —       5000  and  upwards,  •  5    5  0 

The  above  fees  to  be  allowed  only  where  no  commission  is  charged. 

To  be  paid  for  by  Eiposer. 

3.  Where  no  Sale  takes  place.    Attendance  as  (ibove,  and  writing  Minute  of 

A4foumment. 
In  ail  cases,  lOs.  6d. 

4.  Contract  or  Minute  of  Sale. 

Regulation  Fees,  as  in  No.  38. 

5.  Bond  for  the  price. 

R^^nlation  Fees,  as  in  No.  88. 

To  be  drawn  by  Seller's  Agent,  and  revised  by  Purchaser's  Agent ;  the 

whole  expense,  including  stamp-duty  and  revising  fee,  to  be  paid 

equally  by  Seller  and  Purchaser. 

6.  Di^oosttionSf  AssignationSf  or  other  Conv^ances, 

To  the  Purchaser's  Agent,  for  examining  the  Titles  and  Searches  for 

Incumbrances,  drawing  the  Deed,  and  final  revision  and  adjustment 

of  it. 

The  price  not  exceeding  L.300 — 
For  eacn  Ii.100,  .  .  .  .        L.l    1    0 

The  price  exceeding  L.SOO — 
The  above  rate  for  the  first  L.300,  and  for  each  additional  L.100,  0  10    6 
Thoueh  the  price  be  less  than  L.100,  the  charge  to  be  as  for  L.100 ; 

and  for  any  part  of  L.  100,  after  allowing  for  one  or  more  entire  sums  of 

L.100,  the  diaige  to  be  as  for  L.100. 
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No. 

To  the  Seller's  Agent,  for  reTision  and  adjostment  of  the  Deed,  one- 
half  of  the  ahove  Fees. 

To  he  drawn  by  Purchaser's  Agent,  and  xevised  hy  Seller's  Agent. 

The  whole  Expense,  including  Stamp-duty  and  Revising  Fee,  together 
with  the  Fees  of  Drawing  and  Reyising  the  relatiye  Inventory  of 
Titles,  as  in  No.  38,  and  Stamp-duty  thereon,  to  be  piud  equally  hy 
Seller  and  Purchaser. 

7.  Contrciets  of  Exeamhion, 

To  be  charged  as  in  No.  6,  holding  the  joint  value  of  the  Lands  mutually 

excambed  as  the  price. 
To  be  drawn  by  the  Aeent  for  the  one  party  and  revised  by  the  Agent 

of  the  other,  as  may  be  arranged.    The  Fees  of  Drawing  and  Revising 

to  be  added  together  and  divided  equally  between  the  Agents. 
The  whole  expense,  inoluding  Stamp-duty  and  Revising  Fee,  to  be  paid 

hy  the  parties  equally. 

8.  Deeds  of  Belinfuiahmeni  of  SupmoTiiy. 

Where  a  pnce  paid,  same  as  in  No.  6. 

Where  no  price  paid,  Regulation  Fees,  as  in  No.  88. 

Same  as  in  No.  6. 

9.  Bills  of  Sale  of  Ships. 

Where  price  does  not  exceed  L.600,         .  L.O  10    6 

Exceeding  L.600,  and  not  exceeding  L.IOOO,  .           .           110 

Exceeding  L.1000,  and  not  exceeding  L.6000,  .                        2    2    0 

Exceeding  L.6000,           .            .            .  3    3    0 
Same  as  in  No.  6. 

U. — QRAKTS  FROM  THE  GROWN  AND  SUBJECT  SUPERIORS. 

10.  Original  Feu-Charters^  Contracts  of  Feu^  and  Leases  for  31  years  or  up- 

wards. 

To  be  charged  accorging  to  the  Rate  payable  to  the  Purchaser's  Agent 
in  No.  6,  estimating  the  Price  or  Sum  paid,  if  any,  and  twenty  years' 
purchase  of  the  Feii-duty  or  Rent,  as  the  value  of  the  Lands. 

Duplicates,  Engrossing  Fees,  as  in  No.  42. 

To  be  drawn  by  the  Superior's  or  Landlord's  Agent,  and  revised  by 
the  Agent  of  the  Feuar  or  Tenant :  the  Feuar  or  Tenant  to  pay  the 
whole  expense,  including  Stamp-duty  and  Revising  Fee. 

Where,  however,  the  Feu  or  Lease  has  been  sold  subsequently  to  the 
erection  of  Buildings  thereon,  but  previously  to  a  Charter  or  Lease 
being  executed,  the  Superiors  or  Landlord  s  Agent,  and  the  Agent 
for  the  Purchaser,  to  divide  the  ad  valorem  Fees  applicable  to  the 
Price  as  well  as  to  the  Feu-duty  or  Rent  equally  between  them.  The 
whole  expense  in  this  case  to  be  paid  equally  hy  the  original  Feuar 
or  Tenant,  and  the  Purchaser  from  him,  as  in  I^.  6. 

And  where  the  Superior  himself  builds  on  the  Lands,  and  the  Feu- 
right  or  Lease  is  granted  to  a  Purchaser  from  him,  the  Expense,  so 
far  as  applicable  to  the  price  (exclusive  of  the  Feu-duty  or  Kent),  to 
be  paid  equally  by  the  Superior  as  Seller,  and  by  the  Purchaser,  as 
in  No.  6.  So  far  as  applicable  to  the  Feu-duty  or  Rent,  by  the  Pur- 
chaser as  Feuar  or  Tenant,  as  in  No.  10. 

11.  CorUracts  of  Ground  Annual,  Building  Leases,  and  Bilateral  Deeds  of  this 

class. 

Same  as  in  No.  10. 

To  be  drawn  by  the  Disponer's  or  Landlord's  Agent,  and  revised  by  the 
Agent  of  the  Disponee  or  Tenant:  the  whole  expense,  including 
Stamp-duty  and  Revising  Fee,  to  be  paid  by  the  parties  equally. 

12.  Charters  and  Writs  hy  Progress,  and  Precepts  and  Writs  of  Clare  Constat. 

Where  the  value  of  the  Property  does  not  exceed  L.300,        L.O  10    0 
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Exceeding  L.300,  and  not  exceeding  L.IOOO,     .  L.l    0    0 

Exceeding  L.IOOO,  for  each  additional  L.IOOO  up  to  L.5000,  10  0 
Exceeding  L.5000,  for  each  additional  L.IOOO  up  to  L.20,000,  0  6  0 
Exceeding  L.20,000,  for  each  additional  L.IOOO^  0    2    6 

For  any  part  of  L.1000,  after  allowing  for  one  or  more  entire  sums  of 

L.IOOO,  the  charge  to  be  as  for  L.1000. 
Besides  Regulation  Fees,  as  in  No.  88. 

The  value  to  be  fixed,  by  taking  twenty-five  years*  purchase  of  the  gross 

rents  in  the  case  of  Lands ;  twenty  yeara*  purchase  in  the  case  of 

Feu-duties  and  Gbround  Annuals ;  and  twelve  years*  purchase  in  the 

case  of  Houses,  deducting  in  all  cases  Feu-duties  and  Ground-rents. 

Engrossing  in  Chartulary  both  the  Charter  or  Writ  and  such  part  of  the 

Deed  on  which  it  is  written  as  is  necessary,  2s.  6d.  per  sheet. 
The  above  charges  to  include  all  correspondence  and  attendances. 

13.  Completing  and  eanying  through  Crown  Charters  and  other  Crown  Write, 

including  gifts  of  ultima  hceres. 
Where  the  value  of  the  property  does  not  exceed  L.IOOO,       L.1    0    0 
Exceeding  L.IOOO,  for  each  additional  L.IOOO  up  to  L.6000,      10    0 
Exceeding  L.5000,  for  each  additional  L.1000  up  to  L.20,000,  0    5    0 
Exceeding  L.20,000,  for  each  additional  L.IOOO,  .  0    2    6 

For  any  part  of  L.IOOO,  after  allowing  for  one  or  more  entire  sums  of 

L.1000,  the  charge  to  be  as  for  L.IOOO. 
These  chaiges  to  be  in  addition  to  those  in  No.  12,  except  that  in  the 
ease  of  guts  of  ultima  hceres,  the  charges  in  No.  13  only  shall  be  made. 
But  as  in  the  case  of  Adjudications  for  debt,  a  large  estate  may  be  ad- 
Judged  for  an  inconsiderable  debt,  or  a  small  estate  for  a  large  debt, 
.  it  shall  be  optional  to  the  Vassal,  whether  the  Fees  of  the  Charter, 
Precept,  or  Writ,  under  Nos.  12  and  13,  shall  be  calculated  on  the 
value  of  the  subject,  or  the  sum  in  the  Adjudication. 
The  Drafts  of  Crown  Charters,  Precepts,  and  Writs  of  Clare  Conetat  are 
prepared  by  the  Vassal's  Agent ;  of  such  Deeds  and  Writs  from  Sub- 
ject by  the  Superior's  Agent,  the  Vassal's  Agent  revi^ng  them. 
Tne  Fees  here  stated,  are  to  be  charged  by  the  Agent  of  the  Vassal  or 
Grantee  when  the  Deed  or  Writ  is  granted  hythe  Crown ;  and  by 
the  Agent  of  the  Superior  when  by  a  Subject.  The  Vassal  or  Grantee 
pays  the  whole  expense,  including  Stamp-duty  and  the  Revising  Fee, 
wnen  his  Agent  revises  the  Deed  or  Wnt. 

14.  Writs  of  Aeinowtedgment  in  Heritable  Securities  and  u/nder  long  Leases. 

Same  as  in  No.  12. 

To  be  drawn  by  Agent  of  Granter,  and  revised  by  Heir's  Agent;  the 

whole  expense,  including  Stamp-4uty  and  Revising  Fee,  to  be  paid  by 

the  Heir. 

m.— SBCUBITIBS  FOR  IIONBT  LENT,  AND  RELATIVB  DREDB. 

15.  Personal  Bonds, 

16.  Heritable  Bonds  and  Dispositions  or  Assignations  or  other  Conveyances  or 

Deeds  in  Security,  including  Deeds  constiiuting  real  burdens  where  there 

is  no  personal  Bond. 
For  eadi  L.100,   .  .  .        L.O  10    6 

The  sum  in  the  security  not  exceeding  L.300 — 

For  each  L.IOO,  .  110 

The  sum  exceeding  L.300 — 

The  above  rate  foTthefir8tL.300,  and  for  each  additional  L.IOO,  0  10    6 
In  Nos.  15  and  16,  though  the  sum  be  less  than  L.IOO,  the  charge  to  be 

as  for  L.IOO,  and  for  any  part  of  L.IOO,  after  allowing  for  one  or  more 

entire  sums  of  L.IOO,  the  charge  to  be  as  for  L.100. 
In  Nos.  16  and  16  the  Borrower's  Agent  to  be  paid  by  his  own  Client 
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for  obtaining  the  Loan  and  reviBing  the  Bond  half  the  earn  payable  to 
the  Lender's  Agent  for  preparing  the  Bond. 
To  be  written  by  Agent  of  Lender,  and  paid  for  by  Borrower. 

17.  Mortgages  on  Ships. 

Sum  not  exceeding  L.600,  .  .  .        L.l    1    O 

Exceeding  L.500,  and  not  exceeding  L.2000,      .  2    2    O 

Exceeding  L.2000  for  every  additional  L.IOOO,  the  charge  for 
any  part  of  L.  1000,  after  allowing  for  one  or  more  entire  sums 
of  li.  1000,  to  be  as  for  L.  1000,  110 

But  not  to  exceed  L.21  in  whole. 
The  Borrower's  Agent  to  be  paid  as  in  No.  16. 
To  be  written  by  Agent  of  Lender,  and  paid  for  by  Borrower. 

18.  Bonds  o/Amutifyf  tohMer  personal  or  herttabU, 

Where  a  ^rice  paid  the  same  as  in  No.  15,  holding  the  price  paid  aa 

the  consideration. 
Where  no  price  paid,  to  be  charged  as  Bonds  of  Provision,  No.  23. 
To  be  written  by  Agent  of  Grantee,  and  paid  for  by  Granter. 

19.  Bonds  of  Corro^ation. 

Where  additional  security  is  given,  whether  personal  or  heritable^  or 
where  the  interest  due  b  accumulated  with  the  prindpal,  to  be 
charged  at  one-ihird  of  the  Fees  in  No.  15,  calculated  upon  the  sum 
in  the  Bond  of  Corroboration,  besides  Regulation  Fees,  as  in  No.  38. 

Where  the  Bond  is  granted  merely  for  the  purpose  of  binding  the  Heir 
of  the  original  Debtor,  to  be  charged  Regulation  Fees  only,  as  in  No. 
38. 

Same  as  in  No.  15. 

20.  Discharges  and  Benuneicaions  or  Bestrictions  of  Heritable  Debts;   and 

Discharges  of  Personal  Debts. 

To  the  Debtor's  Agent. 

Where  the  amount  of  the  debt  is  under  L.500,  Regulation  Fees,  as  in 
No.  38 — ^where  L.500,  or  above  that  sum,  double  Regulation  Fees. 

Half  of  these  Fees  to  be  paid  to  the  Creditor's  Agent  for  revising. 

In  cases  of  Restriction,  the  Creditor's  Agent  may,  at  the  Debtor's  ex- 
pense, make  a  copy  of  the  Deed  of  Restriction,  to  be  kept  with  the 
writs  of  the  security. 

To  be  drawn  by  Agent  of  Debtor,  and  revised  by  Agent  of  Creditor. 
The  whole  expense,  including  Stamp-duty  and  Reviung  Fee,  to  be 
paid  by  Debtor. 

21.  Assignations  or  Conv^anees  ofD^ts,  Heritable  or  Personal. 

Where  the  transaction  is  negotiated  as  a  Loan,  the  same  as  in  No.  15; 

where  that  is  not  the  case,  as  in  No.  20. 
The  Revising  Fee  to  the  Agent  of  Granter  to  be  as  in  No.  20. 
To  be  drawn  by  Agent  of  Grantee,  and  revised  by  Agent  of  Debtor,  and 

also  by  Agent  of  Granter.    The  whole  expense,  including  Stamp-duty 

and  Revising  Fees,  to  be  paid  by  Debtor. 

IV.— MABBIAGB-OONTUAOTS,  DEEDS  OF  ENTAIL,  TBUST-DEBDS,  FAMILT 

SETTLEMENTS,  ETC. 

22.  Marriage-Contraets. 

Where  the  Jointure  and  other  income  provided  to  the  wife  or  husband, 
or  both  (the  interest  of  capital  sums  provided  being  calculated  at  4 
per  cent.X  do  not  amount  in  whole  to  L.lOO,  double  Regulation 
Fees. 

Where  such  jointure  and  other  income  amount  to  or  exceed  L.lOO,  for 
eveiy  L.100,  L.3,  3s. ;  and  for  any  part  of  L.100,  after  allowing  for  one 
or  more  entire  sums  of  L.lOO,  the  charge  to  be  as  for  L.lOO,  besides 
Regulation  Fees,  as  in  No.  38. 
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But  if,  besides  such  jointure  or  other  income,  there  are  provided  to,  or 
for,  the  child  or  children,  funds  or  property  exceeding  the  amotint  or 
▼alne  of  L.200,  treble  Regolation  rees  will  be  chugged,  in  place  of 
double,  as  above,  when  the  jointure  and  other  income  do  not  amount 
to  L.1()0,  and  in  place  of  single,  as  above,  when  such  jointure  and  other 
income  amount  to  or  exceed  iL.100,  no  charge  being  made  in  respect 
of  such  funds  or  property,  where  or  so  far  as  the  income  arising  there- 
from is  provided  to  tne  wife  or  husband,  or  both,  and  charged  for  ac- 
cordingly. 

Duplicates  to  be  charged  only  the  Fees  of  Engrossing  as  in  No.  42. 

Ncte. — The  above  to  include  all  trouble  in  examining  Titles  and 
Searches,  and  in  Meetings  and  Correspondence. 

To  be  drawn  by  Agent  for  the  wife,  and  revised  by  Agent  for  the  hus- 
band. The  whole  expense,  including  Stamp-duty  and  Revising  Fee, 
to  be  paid  by  husbana. 

23.  ^eediof  EntaUy  Deedi  of  Conseni  to  Dueniail,  InHrummU  of  DUentail, 

Truit-DUporitions  and  SeUUmenU,  Trust- Deeds  for  behoof  of  CreditorSf 
Bonds  where  no  Mon^  is  lent  or  dusj  Dispositions,  Assignations^  or  other 
Cowoeyo/ncss  where  no  price  ispaid^  Testamentarg  Deeds  and  Bands  of 
or  hjf  VQOjf  of  Provision,  Bonos  of  Annuity  where  no  price  is  paid,  aria 
Deeds  eonviying  the  Property  or  Kesidtte  in  itnplemeni  of  any  Deeds  of  the 
abow  class. 

Where  the  value  of  the  propertv  does  not  exceed  L.1000,  Regulation 
Fees;  where  the  value  exceeds  L.IOOO,  and  does  not  exceed  L.2000, 
double  Regulation  Fees;  and  where  it  exceeds  L.2000,  treble. 

In  the  case  of  Entails  and  other  Settlements,  and  Trust-Deeds  for  Cre- 
ditors, charges  may  be  made  also  for  Correspondence  and  Attendances. 

24.  Discharges  ofLegades^  Provisions,  and  Residties, 

Where  the  amount  or  value  of  the  Legacv  or  Residue  does  not  exceed 
L.200,  one-half  per  cent. — if  above  that  sum  and  not  exceeding 
L.1000,  one-half  per  cent,  for  the  first  L.200,  and  one-fourth  per 
cent,  for  what  is  above  that  sum — if  above  L.IOOO,  these  fees  for  the 
first  L.IOOO,  and  one-dghth  per  cent,  for  all  above,  besides  the  Regu- 
lation Fees  (as  in  No.  38),  of  drawing  the  Deed  where  it  applies  to 
Residue. 

Note. — ^In  cases  of  Legacies  (not  residue)  the  above  Fees  to  include 
charges  for  Correspondence  and  Attendances,  as  well  as  the  trouble  in 
settling  the  Legacy  Duty. 

To  be  written  by  Agent  for  Testator's  Successors,  and  paid  for  by 
Legatee. 

V. — ^REGISTRATION  OF  DISPOSITIONS  AND  OTHER  WRITS  REQUIRING  WARRANT  OF 
RBQISTRATION,  AND  WHERE  THERE  IS  NOT  AI^O  A  NOTARIAL  INSTRUMENT. 

25.  For  preparing  ihe  Warrant,  and  preliminary  Ewamination  of  the  state  qf 

the  Title, 
Where  the  value  does  not  exceed  L.300,  L.O    6    8 

Exceeding  L.dOO,  and  not  exceeding  L.1000,  110 

Exceeding  L.  1000,  and  not  exceeding  L.dOOO,  2    2    0 

Exceedinjr  L.3000,  .  3    3    0 

To  be  wntten  by  Agent  of  the  party  in  whose  favour  it  is  expede,  and 
paid  for  by  such  party,  except  that  when  following  on  a  Marriage- 
Contract  or  Deed  of  Security  it  is  to  be  paid  for  by  the  party  who  pays 
for  such  Contract  or  Deed. 

VI. — ^INSTRUMENTS  OF  8ASINE,  NOTARIAL  INSTRUMENTS,  AND  OTHER  NOTARIAL 

BUSINESS. 

26.  Instruments  of  Sasine,  NotaritU  Instruments  under  Heritable  Securities 
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Acts,  Begistrcaion  of  Leases  Act^  and  Titles  to  Land  Act,  cr  any  shnUar 

Act  to  be  hereafter  passed. 
For  expediDg  the  instrument. 

Where  the  value  of  the  property  or  sum  in  the  security  does 
.  not  exceed  L.500, 
Exceeding  L.500,  and  not  exceeding  L.IOOO, 
Exceeding  L.IOOO,  and  not  exceeding  L.2OOO9 
Exceeding  L.2000,  and  not  exceeding  L.5000, 
Exceeding  L.6000,  and  not  exceeding  L.  10,000, 
And  for  every  additional  L.5000,  the  charge  for  any  part 

of  L.5000,  after  allowing  for  one  or  more  entire  sums 

of  L.5000,  to  he  as  for  L.6000,  .  .  .  110 

Besides  Regulation  Fees,  as  in  No.  88,  for  drawing  the  Instrument. 
Same  as  in  No.  25. 

27.  Miscellaneous  Notarial  Instruments, 

For  dramn^  the  /Schedule  of  Protest,  or  the  Instrument,  where  no  Schedule 
is  required. 
To  be  charged  as  in  No.  40. 
For  extending  and  attesting  the  Instrument,  where  a  Schedule  has  premusly 
been  prepared. 
First  sheet,  .  .  .  .  .  2s.  6d. 

Every  other,  .  .  .  .  Is.  6d. 

28.  Notarial  Copies. 

First  sheet,  .  .  .  .  2s.  6d. 

Every  other,  ......  Is.  6d. 

If  sum  under  L.80,  .  .  28. 6d. 

29.  Protesting  and  Noting  Bills. 

Amounting  to  L.dO  and  under  L.lOO,      .  .3s. 

—      L.1 00  and  under  L.200,     .  .  .4s. 

L.200  and  upwards,  ......        5s. 

If  the  Protest  is  taken  at  a  distance,  a  further  charge  to  be  made  for  the 
time  occupied,  as  in  No.  47)  and  for  travelling  expenses. 

Vn, — ^PROCUBINO  INFEFTMENTS  WITHIN  BUSGH. 

30.  Agency,  including  any  Preliminary  Examination  of  Titles,  Revising  the  In- 

strument, dorrespondene&f  and  Attendances. 

Where  the  property  is  under  the  value  of  L.50, 
Amounting  to  L.50  and  under  L.lOO,  . 

—  100        —  200,  . 

—  200        —  500,   . 

—  500        —         1000,   . 
_          1000        —        2000,   . 

2000  and  upwards. 
The  above  charge  to  apply  to  Notarial  Instruments  as  in  place  of  In- 
struments of  Sasine  when  burgage  titles  are  placed  on  a  footing 
similar  to  that  of  feudal  subjects. 

Vm. — PLEASES,  ETC.,  PRESENTATIONB,  AND  FACTORIES. 

31.  Agricultural  Leases,  and  Leases  of  DweUing-houses,  Inns,  MUls,  and  Manu- 

factories, not  being  Building  Leases. 

Where  Rent  does  not  exceed  L.100,  Begulation  Fees,  as  in  No.  38. 
Exceeding  L.lOO,  and  not  exceeding  L.200,     .  .         L.2    2    0 

Do.  L.200,  do.  do.  L.300,         .  .  .  3    8    0 

And  for  every  additional  L.lOO,  the  charge  for  any  part 
of  L.lOO,  after  allowing  for  one  or  more  entire  sums  of 
L.100>  to  be  as  for  L.100,  .  .  110 
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Duplicates,  or  certified  Copies  for  the  Tenants,  Engross- 
ing Fees  onlv,  as  in  No.  42. 

To  be  prepared  by  Agent  for  Landlord. 

The  Fees  and  Stamp-duties  to  be  paid  equally  by  the  Landlord  and 
Tenant. 

32.  Leases  ofMineralsy  Quarries^  or  other  subjedt,  of  which  the  substance  is  ex- 

haustible during  the  Lease, 
To  be  chaiged  one-third  of  Fees  in  No.  6,  ralue  taken  at  twenty  years' 

purchase  of  fixed  rent,  besides  Regulation  Fees,  as  in  No.  38,  for 

Drawing.    One-half  of  the  above  Fees  for  Revising. 
Duplicates,  or  certified  Copies  for  the  Tenants,  engrossing  Fees  only,  as 

in  No.  42. 
To  be  drawn  by  Agent  for  Landlord,  and  revised  by  Agent  for  Tenant. 

The  whole  expense,  including  Stamp-duty  and  revising  Fee,  to  be  paid 

by  the  parties  equally. 

33.  Submissions  and  Decrees  Arbitral, 

For  each  of  these  Deeds,  where  not  exceeding  two  sheets,  L.l,  lis.  6d. ; 
for  each  sheet  above  two,  6s.,  besides  charges  for  necessary  Attendances 
and  Fees  of  Writing  Minutes,  Notes  of  Opinion,  etc.,  by  Arbiters. 
Formal  Letters  sending  copies  of  Orders  not  to  be  charged. 

Submissions  to  be  drawn  by  the  A^ent  of  the  party  in  petitorio,  and 
revised  by  the  Agent  of  the  opposite  party.  The  whole  expense,  in- 
cluding Stamp-du^  and  Revising  Fee,  to  be  paid  by  the  parties 
equally. 

34.  Contracts  of  Copartnery. 

Where  the  Stock  of  the  Company  is  defined,  to  be  charged  according  to 

the  amount  of  the  Stock,  as  follows : — 
When  the  Stock  is  under  L.500, . 
Amounting  to  L.500  and  under  L.IOOO,  . 
_  1000  —  2000,  . 

—  2000  —  4000,  . 

_  4000  —  6000,  . 

^  6000  —  8000,  . 

«_  8000  —       10,000,  . 

And  for  every  additional  L.1000,  the  charge  for  any 
part  of  L.IOOO,  after  allowing  for  one  or  more  entire 
sums  of  L.1000,  to  be  as  for  L.IOOO,    .  .  0  10    6 

Besides  Regulation  Fees,  as  in  No.  38,  where  the  Stock  exceeds  L.2000, 

but  the  total  Fees  of  drawing  in  no  case  to  exceed  L.210. 
When  the  Stock  is  not  defined,  the  Deed  to  be  charged  double  R^ula- 
tion  Fees. 

35.  Contracts  and  Aareements,for  Building  Shij^s,  Constructing  Docks,  Erecting 

Eaiensive  trorksj  and  others  of  similar  importance  net  otherwise  provided 
for, 

One-third  of  the  Fees  of  DiBpositions  as  in  No.  6,  according  to  the  value 
of  the  transaction,  when  the  amount  is  stated. 

Where  no  amount  is  stated,  double  Regulation  Fees,  exclusive  of  Speci- 
fications. 

To  be  drawn  by  Agent  of  Owner  or  Em]>loyer,  and  revised  by  Agent  of 
the  other  partv.  The  whole  expense,  including  Stamp-duty  and  Re- 
vising Fee,  to  be  paid  by  the  parties  equally. 

36.  Presentations  to  Church  Livings^  and  relative  Proxies, 

Drawing  the  Deeds,  and  trouble  in  transmitting  to  Presentee,  or  to 
the  Presbytery,  .....        L.5    6    0 

To  be  written  by  Agent  for  Patron,  and  paid  for  by  Presentee. 

37.  Factories  and  Potoers  of  Attorney. 

Regulation  Fees,  as  in  No.  38. 
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IZ. — WEBS  FOB  DBAWnrO  DEEDS  AKD  PAPERS,  AOOOBDINO  TO  LENGTH. 

38.  All  Deedi,  ObliffotionSf  CtmhracUf  Affreements^  Indentures^  Tnsirumenii, 

PetUians  for  Service^  InveiUaries  of  Tiilea  to  be  sipied  as  relatwe  to 
Deeda^  Tutorial  and  Curatorial  Intfentories,  Inventories  of  Personal 
Estate  J  and  relative  Affidavits,  and  other  probative  Writings  not  charge- 
able ad  valorem. 
First  sheet  of  250  words,  ....  L.O  10    0 

Every  other,     .  .  .  .  0    6    0 

Though  there  he  not  250  words  in  all,  the  Deed  to  he  charged  as  one 
sheet ;  and  any  remaining  numher  of  words,  after  OEdcuTating  the 
number  of  sheets  of  260  words  each,  to  he  charged  as  an  additional 
sheet. 
These  are  the  charges  called  **  Remdation  Fees,^ 
Where  there  are  two  Parties  to  the  transaction,  the  whole  expense,  in- 
cludiDg  Stamp-duty  and  Revising  Fee,  is  to  he  paid  by  the  parties 
equally;  but 
Indentures  are  to  be  written  by  Agent  for  Master,  and  paid  for  by  Ap- 
prentice. 

39.  Going  through,  examining^  and  arranging  Title-Deeds,  where  there  is  no 

Deed  or  Inventory  prepared  in  connection  therewith. 
To  be  charged  according  to  the  time  necessarily  occupied,  as  in  No.  47. 

40.  Memorials,  Cases,  Minutes  of  Meetings,  if  not  covered  b^f  charges  under  No. 

47,  Inventories  of  Writs  not  to  be  s^ned  as  relative  to  Deeds,  Certificates 

and  Affidavits  ^execution  of  Deeds,  Schedule  of  Protest  or  Instrument 

where  no  Schedtde  is  requirea,  and  other  Papers  not  chargeable  as  Deeds. 

First  sheet  of  250  words,  .  *  .        L.0    6    0 

Every  other,         .  .  .  .  0    4    0 

Though  there  be  not  250  words  in  all,  the  Deed  to  be  charged  as  one 

sheet;  and  any  remaining  number  of  words,  after  calcmating  the 

number  of  sheets  of  250  words  each,  to  be  charged  as  an  additional 

sheet. 

41.  Figured  States. 

First  sheet  folio  size,    .....  L.0  12    0 

Evexy  other,    .  .  .  0    9    0 

X. — ^FEES  FOB  ENOEOSSmO  DEEDS  AND  COPTINO  PAPEB8. 

42.  For  Engrossing  Deeds  of  all  kinds,  and  Notarial  Instruments. 

First  sheet  of  250  words  28.  6d.,  each  other  Is.  6d. 

If  in  Latin,  first  sheet,  3s.,  each  other       ...  2s. 

43.  For  Copying  Papers  of  all  kinds. 

For  each  sheet  of  250  words,  .  .Is. 

If  in  Latin,  .  .  .....    28. 

In  Nos.  42  and  43,  though  there  be  not  250  words  in  all,  the  charge  to 
be  as  for  one  sheet;  any  remaining  number  of  words,  after  calculating 
the  number  of  sheets  of  250  words  each,  to  be  charged  as  an  additional 
sheet. 

44.  For  Copying  ruled  and  figured  States  and  Accounts. 

For  each  sheet  of  an  ordinary  sixe,    .  .Is.  6d. 

For  do.  folio  size,        ......        4s. 

n.— COMMISSION  ON  BUTINO  AND  SELLING  PBOPEBTT,  AND  ON  MONET 

TBANSAOnONS. 

45.  For  Buying  or  Selling  Heritable  or  other  Property. 

Where  the  Purchase  or  Sale  is  effected  by  the  Client,  there  is  no  charge 
for  Commission;  where  effected  bv  the  Agent,  the  result  of  much 
inquiry  as  to  the  practice  of  the  Profession,  shows  that  the  rates  of 
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Commission  in  nse  to  be  chai*g^  have  ranged  from  one  quarter  per 
cent,  to  one  per  cent,  on  the  amount  of  the  price.  It  is  impossible  to 
lay  down  any  general  rale  which  will  fairly  meet  all  cases,  but  it  is 
recommended  that. in  cases  of  ordinary  occurrence,  the  charge  should 
be  one  quarter  per  cen$,  on  the  price,  such  charge  embracing  all  meet- 
ings, correspondence,  and  trouble,  prior  to  the  purchase  or  sale  of  the 
property  in  respect  of  which  the  cnaige  is  made. 

46.  For  proper  Money  traneactions : — 

Tne  practice  here  also  has  varied  considerably ;  but  in  cases  of  ordinary 
occurrence,  the  following  rates  are  considered  reasonable  and  proper, 
viz. 

(1^),  For  collecting  or  recovering  Rents  and  Feu-duties,  three  per  cent. 
(2d),  For  collecting  or  recovering  Termly  Interests,  one  per  cent, 
(3d),  For  recovering  Outstanding  Debts,  not  due  on  Bond,  Bank 
Deposit,  Bank  Account,  or  the  like,  one  per  cent.  Where  Rents  of 
laige  amount,  payable  by  a  few  Tenants,  are  collected,  the  rate  here 
stated  is  too  high ;  and,  on  the  other  hand,  where  the  Bents  are  small, 
and  drawn  from  many  Tenants,  the  rate  is  too  low.  A  general  rule 
cannot  be  laid  down,  but  it  will  not  be  diflScult  for  parties  to  fix  a 
fair  rate,  where  due  regard  is  had  to  the  cireumstances,  and  the  ex- 
tent of  trouble  in  each  case.  As  to  Debts  due  on  Bond,  Bank  Deposit, 
Bank  Account,  or  the  like,  as  well  as  other  money  transactions,  it  is 
impossible  to  fix  a  rate  of  Commission,  because  this  must  be  regulated 
by  the  amount  of  the  money,  and  of  the  trouble  in  receiving  or  paying 
it.  When  an  Agent  recovers  debts  due  on  Bond,  Bank  Deposit,  Bank 
Account,  or  the  like,  in  order  to  investment,  and  when  he  does  invest 
the  money,  no  charge  should  be  made  for  Commission  on  recovering 
the  money  so  Invested. 

These  charges  for  Commission  apply  to  the  Agent  in  his  capacity  as 
such,  aUd  do  not  apply  to  Parties  acting  as  Trustees  on  Sequestrated 
Estates,  or  in  voluntc^  Trusts  for  behoof  of  Creditors,  or  Judicial 
Facton.  In  these  latter  cases  higher  rates  of  Commission  are 
allowed. 

XII. — CHABGBS  ACOORDnra  TO  TIME  OCCUPIED,  AXD  FEES  OP  OBDINABT  AGBKCT 

AND  COBBBaPOirDENCB. 

47.  AgefiWe  Chargeefor  his  own  time. 

For  a  whole  day  employed  on  bunness  out  of  Scotland,  besides  actual 

travelling  expenses,  and  L.2,  28.  per  day  as  penonal  expenses,  if  in 

London,  and  L.l,  lis.  6d.  if  elsewhere,  L.6,  68. 
For  time  employed  when  absent  from  ordinary  place  of  business,  but 

within  Scotland,  per  day,  besides  actual  travelling  expenses,  and 

L.l,  lis.  6d.  per  day  as  personal  exnenses,  L.S,  3s. 
For  time  employed  on  buoness  in  Edinburgh,  not  exceeding  an  hour, 

6s.  8d. 
For  each  additional  hour  or  part  of  an  hour  after  the  fint,  6s.  8d. 
'   Attending  Meetings  of  Trustees,  and  writing  Minutes,  or  taking  Notes 

for  Afinutes,  Ids.  4d. 
For  every  hour,  or  part  of  an  hour,  beyond  the  first,  68.  8d. 
Where  Minutes  are  written  out  at  Meeting,  they  are  not  to  be  charged 

for  both  by  time  and  according  to  length. 
Attendance  at  sealing  Repositories  of  deceased  parties,  and  writing 

Minutes,  L.1,  Is. 
Attendance  at  opening  Repositories,  and  writing  Minutes,  L.l,  Is. 
Or  if  long  engaged,  to  be  charged  according  to  time. 

48.  Agenfa  Chargtefor  his  Clerfs  time. 

If  in  London,  per  day,  L.l,  lis.  6d. 
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If  elsewhere  abeent  from  ordinary  place  of  busmeM,  per  day*  L.l,  Is. 
Besides  actual  trayelling  expenses,  and  L.l,  Is.  per  day  as  personal 

expenses. 
49.  Agmey, 

For  attendance  recording  Deeds  and  Listruments  in  Books  of  Session  or 

other  Public  Register ;  where  the  expense  of  recording  and  extract 

does  not  exceed  L.6,  L.0,  68.  8d. 
Exceeding  L.6,  and  under  L.8,  L.0»  lOs.  6d. 
L.8,  or  upwards,  ISs.  4d. 
Fee  for  sending  a  Gkneral  Retainer  to  Counsel  and  entering  same. 

Ids.  4d. 
For  sending  an^  other  fee  to  Counsel,  6s.  8d. 
Fees  for  obtainmg  an  Opinion  of  Counsel  where  case  is  not  prepared  but 

fee  advanced  by  the  Agent — 
Where  fee  is  under  L.5,  6s.,  L.0,  6s.  8d. 
L.6,  68.,  and  under  L.8,  88.,  L.0, 10s.  6d. 
L.8,  8s.  or  upwards,  Ids.  4d. 
Besides  68.  8a.  for  perusing  Case  before  bein^  laid  before  Counsel,  and 

additional  cbarges,  according  to  time  occupied^  as  in  No.  47.    Also  a 

fee  of  6s.  8d.  for  attendance  at  Consultation  with  Counsel  on  the  case 

if  desiied.    And  6s.  8d.  for  afterwards  perunng  and  considering  the 

Opinion.    Booking  the  Opinion  for  after  reference,  Copying  Fees,  as 

in  No.  43. 

60.  Corrupcndence, 

For  writing  each  letter,  not  exceeding  one  sheet  of  260  words  in  length, 
including  booking,  Ss.  4d. 

But  for  letters  which  necessarily  enter  into  detail,  and  exceed  one  such 
sheet,  an  additional  charge  to  be  made  of  ds.  4d.  per  dieet,  and  any 
remaining  number  of  words,  after  calculating  the  number  of  sheets  of 
260  words  each,  to  be  charged  as  an  additionfJ  sheet. 

Letters,  or  attendances  relating  to  Deeds,  for  which  an  cu/foiomn  chaige, 
or  to  transactions  for  which  a  Factor-Fee  or  Commission,  is  allowed, 
not  to  be  charged. 

61.  Beoinng  Deeds  drawn  by  others. 

Half  of  the  Fees  of  Drawing. 

To  be  paid  in  every  case  to  the  Agent  by  his  own  Employer,  except 
when  otherwise  specially  prorided  for. 

Xm. — ^AGENGT  IN  EXPEDmO  SBBYIOBS. 

62.  For  estpeding  oty  Special  Senrieey  or  a  Chneral  Service  at  Heir  of  Provision^ 

incMmg  prenoue  investigation  in  order  to  ascertain  the  state  of  titles 
or  to  diSermine  the  character  in  tehieh  Heir  ought  to  be  served. 
Where  the  value  of  the  property  is  under  L.600,  L.1    1    0 

Amounting  to  L.600  ana  under  L.1000,  2    2    0 

—  1000        —  3000,  3    3    0 

_  3000        —  6000,  4    4    0 

— .  6000  and  upwards,  6    6    0 

Besides  Regulation  Fees  of  drawii^  Papers  and  Proo^  as  in  No.  38. 

63.  For  eamediM  any  other  General  iServieSj  inebtding  as  cAove. 

A  Fee  of  L.l,  Is. 

Besides  Regulation  Fees  of  drawing  Papers  and  Proof^  as  in  No.  38,  and 
ohaiges  mr  Attendances. 

Xnr. — AGBNOT  IN  BXEOUTBT  PR0GEBDING8. 

64.  For  investigating,  obtaining  information,  and  making  calculations,  in  order 

to  ascertain  amount  of  Personal  Estate. 
Where  the  value  of  the  estate  is  under  L.600,  L.1     1    0 

Amounting  to  L.600  and  under  L.1000,  2    2    0 
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Amoanting  to  L.1000  and  under  L.dOOO,  L.d    3    0 

Amounting  to  L.dOOO  and  under  h,6000,  4    4    0 

Amoanting  to  L.5000  and  upwards,  6    5    0 

Beudes  R^;ulation  Fees  of  Drawing  Inventory  and  Affidayit,  as  in  No. 
38. 
56.  For  carfyuiff  ihrovffh  Cot^rmaHom,  ' 

Bcgulatea  by  Act  of  Sederunt,  10th  March  1849,  as  regards  Commissary 
Court  Practitioners. 

Where  the  ralue  of  the  Estate  is  under  L.lOO, 

Amounting  to  L.lOO  and  under  L.250, 

Amounting  to  L.250  and  under  L.500, 

Amounting  to  L.500  and  under  L.1000, 

Amoanting  to  L.IOOO  and  under  L.2000, 

Amoanting  to  L.2000  and  upwards, 

XV.— PABUAHEITTABT  AND  RAILWAY  BUSINESS. 

56.  Cfazeite  Notices, 

First  sheet,  L.1, 10s. 
Every  other,  18s. 

To  include  all  Meetings  and  Correspondence  with  Engineers  and  Parlia- 
mentary Agents  relative  to  the  final  adjustment  of  Gazette  Notices. 

57.  Subieriben^  AgreemmiU  of  CcntraeU  of  Copartnery, 

The  same  as  in  No.  34. 

To  include  all  Meetings  and  Correspondence  in  adjusting  the  same  with 
the  Promoters  and  the  Parliamentary  Agents.  The  time  occupied  in 
getting  the  Deed  executed  to  he  charged  for  in  addition,  as  in  No.  47 
or  48. 

58.  Book  of  R^erenee, 

For  each  day  of  eight  hours  employed  going  over  the  ground  procuring 
the  information  for  preparing  or  checking  the  Book  of  Reference — 

To  the  Agent,  if  himself  employed,  L.3,  3s. 

To  ditto  for  each  Clerk  employed,  L.l,  lis.  6d. 

Besides  actual  travelling  expenses,  and  also  personal  expenses,  as  in  Nos. 
47  and  48. 

For  drawing  and  finally  correcting  and  adjusting  the  Book  of  Refer- 
ence— 

For  each  page  of  print  of  40  lines,  10s. 

For  Revising  print — 

Ist  Revlsal — 10  pages  or  under,  18s.  4d. 
Each  additioiud  10  pages,  or  part  of  10,  after  allowing  for  entire 
quantities  of  10  pages,  10s. 

2d  Revisal,  half  of  these  Fees. 

59.  For  depoaitiM  Plans,  SeetionSy  Book  of  Reference,  eto.,  with  Sheriff  and 

Town  Ckris,  SchoolmasUre^  etc. 
For  arranging  and  making  up  each  set  of  documents  for  deposit,  and 

framing  receipt  to  be  taken  for  same,  including  meetings  with  Engineer 

receiving  the  requisite  plans  and  sections  from  him,  6s. 
For  each  Uepout  in  town,  10s.  6d. 

Or— . 
For  each  Clerk  employed  in  travelling  and  making  the  Deposits,  per 

day,  L.1,  Is. 

60.  Noticeeto  Owners^  LeneeSy^  and  Occupiers, 

For  drawing  and  preparing  each  Notice  for  service,  including  all  meetings 
with  the  Engineers  a6  to  sectional  information  for  filling  up  the  rela- 
tive Schedules  in  terms  of  the  Standing  Orders,  inclosing  form  of 
Answer  to  be  returned,  etc.,  6s. 

Each  copy  for  service,  Is. 
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Duplicate  for  use  in  proving  compliance  with  Standing  Orders,  Is. 
Exclusive  of  expense  of  printing. 

61 .  Serving  Notices , 

For  each  Notice  transmitted  throvgh  the  Post-Office^  including  the  pre- 
paration of  Lists  as  required  by  the  Post-Office  Regulations,  and 
attendances  at  Post-Office  comparing  letters  with  lists,  and  procuring 
receintSy  6d. 

For  eacn  Clerk  serving  Notices,  per  day,  L.l,  Is. 

62.  Drawing  Bin. 

If  under  5  pages  of  print. 
Exceeding  5  pages  and  under  10, 

—  10  pages  and  under  15, 

—  15  pages  and  under  20, 

—  20  pages  and  under  30, 

—  30,  .  .  . 
For  Bills  of  greater  length,  the  chai^  to  be  in  proportion  to  the  above. 
If  prepared  by  Parliamentary  Agent,  half  of  the  above  fees  to  be  allowed 

tor  revising. 
To  include  ail  Meetings  and  Correspondence  relative  to  preparation  of 
BiU. 

63.  AgenlCs  Charges  for  his  own  time  in  London. 

For  each  day  s  attendance  promoting  or  opposing  a  Bill,  L.5,  5s. 

Note, — When  the  Agent  nas  charge,  on  behalf  of  the  same  Client,  of 
more  Bills  or  oppositions  than  one  before  Committee,  at  the  same 
time,  the  charge  of  L.5,  5s.  shall  be  held  to  apply  to  a  dav  of  eight 
hours.  For  each  additional  hour  the  Agent  shall  be  entitled  to  make 
a  further  charge  of  10s.  6d. 

The  Agent  shall  also  be  allowed  his  actual  travelling  expenses  to  and  from 
London,  and  L.2,  2s.  per  day  for  personal  expenses  while  in  London. 

64.  Agent'' s  Charges  for  his  Clerk's  time  in  London, 

Clerk's  time  per  day,  L.l,  lis.  6d. 

Besides  actual  travelling  expenses  to  and  from  London,  and  L.1,  Is.  per 
day  for  personal  expenses  while  in  London. 

65.  Contracts  for  Execution  or  Maintenance  of  Works  of  Railways, 

The  same  as  in  No.  35. 

The  Company's  Agent  draws  the  Deed.     The  whole  expense,  including 

Stamp^uty  and  Revising  Fee,  when  Deed  revised  by  Contractor's 

Agent,  to  be  paid  by  the  parties  equally. 

66.  General  Business, 

All  Contracts,  Agreements,  or  other  deeds  not  herein  before  specially 
provided  for — 

First  Sheet,  10s. 

Ever  J  other,  6s. 

Meetmgs,  per  hour,  6s.  8d. 

Letters,  per  sheet,  3s.  4d. 

Revising  proofs  of  Prints — ^not  exceeding  10  pages  of  print,  68.  8d. 

Each  additional  10  or  part  of  10  pages,  after  Allowing  for  entire  quanti- 
ties of  10  pages,  6s.  8d. 

Memorials,  Briefs,  Petitions,  and  other  papers  not  chargeable  as  Deeds, 
and  not  hereinbefore  spedally  provided  for — 

First  Sheet,  68. 

Every  other,  4s. 

67.  Copying, 

Copying  of  all  necessary  papers  to  be  allowed  for,  as  in  No.  43,  in  addi- 
tion to  the  charges  for  drawing  or  preparing  the  deeds  or  documents. 

Engrosnng  Contracts  or  Agreements  on  laige  rolls  oi  paper — 
First  Sheet,  5s. 
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Every  other,  de. 
Engroeeing  ordinary  deeds — 
First  Sheet,  2s.  6d. 
Every  other,  Is.  6d. 


NOTE  APPLICABLE  TO  THE  WHOLE  TABLE. 

In  all  cases  where  charges  ad  valorem  are  allowed  for  drawing  or  revising 
Deeds,  it  is  understood  to  be  optional  to  the  Agents,  to  charge  either  the  Fees 
ad  valorem^  or  the  Regulation  Fees  of  drawing  or  revising,  according  to  the 
length,  as  fixed  by  Nos.  38  and  51. 


BigtBt  nf  JBerifita. 
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TULLOCH  AND  OTHERS  9.  BaIRD  AJXD  OtuERS,  AND  THE  EaST  OF  FiFE  RAILWAY 

GoMPANT. — May  12. 

Process — Right  of  Way — Accumulation  of  Actions — Disclaimer. 

In  April  1858,  TuUoch  and  Pattie,  along  with  Andrew  RoUand  and  Mary 
Harris,  as  inhabitants  of  the  burgh  of  Earlsferry  and  its  neighbourhood, 
brought  a  declarator  of  right  of  way  against  the  defenders,  who,  it  was  alleged, 
were  obstructing  a  public  road  from  Earlsferry  to  Durobamie.  Immediately 
after  the  service  of  the  summons,  letters  were  in  May  1858  obtained  by  the 
defenders  from  all  the  pursuers,  disclaiming  the  action.  But  before  any  judi- 
cial step  was  taken  thereupon,  Tulloch  and  Pattie  disclaimed  their  disclaimers, 
and  authorised  the  action  to  be  proceeded  with.  They  then  united  with  four 
others  in  raising  the  present  action  in  June  1858.  Its  conclusions  were  iden- 
tical with  the  tot  action  in  all  respects,  except  that  the  first  conclusion  was, 
that  it  should  be  conjoined  with  the  first  action,  or  if  not,  then  that  it  should 
be  found  and  declared  as  in  the  first  action.  In  the  first  action  defences  were 
lodged,  and  the  original  disclaimers  founded  on  as  a  reason  for  dismissing  the 
action  ;  but  on  1st  ^ly  1858,  the  Lord  Ordinary  sustained  the  right  of  Tulloch 
and  Pintle  to  proceed  with  that  first  action ;  and  on  16th  July  1858  the  record 
was  closed,  and  parties  appointed  to  debate.  In  these  circumstances  defences 
were  lodged  in  this  second  action,  and  the  plea  taken  that  it  was  an  unneces- 
sary and  improper  accumulation  of  actions.  But  the  pursuers  alleged,  that  the 
disclaimers  founded  on  by  the  defenders  in  the  first  action  had  been  procured 
by  means  of  misrepresentation  and  intimidation,  and  they  now  pleaded  that 
the  present  action  should  be  conjoined  with  the  first.  There  was  no  incompe- 
tency in  this  action,  which  had  been  rendered  necessary  in  consequence  of  the 
doubts  cast  on  the  title  of  the  pursuers  by  the  defenders  themselves  in  the  first 
action-^to  which,  therefore,  this  action  was  supplementary.  Replied — If  this 
second  action  be  competent,  so  would  be  a  thira,  and  a  fourth,  and  so  on  cm? 
infinitum.  The  only  effect  of  this  action  was  to  introduce  a  new  set  of  pur- 
suers into  the  first  action.  It  was  clearly  incompetent  to  do  so  ;  for  if  the 
instance  in  the  first  action  was  good,  then  that  course  was  unnecessary,  and  if 
bad,  the  instance  could  not  be  so  amended.  The  Lord  Ordinary  (Kinloch) 
sustained  the  defence,  and  dismissed  the  action.  The  pursuers  reclaimed. 
Held — That  the  interlocutor  was  right  quoad  Tulloch  and  Pattie,  who,  pend- 
ing the  first  action,  were  not  entitled  to  bring  a  second  action,  either  as  supple- 
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mentary  to  the  first,  or  as  a  separate  action.  Bat  that  the  other  four  pursaers 
stood  in  a  different  position.  They,  equaUy  with  the  pursuers  of  the  first 
action,  were  entitled  to  vindicate  tne  public  righL  whtdi  was  the  subject  of 
that  action,  and  therefore  had  a  legitimate  motive  in  oiinging  this  action,  to  save 
a  privilege  which  was  put  in  jeopardy,  by  the  objections  taken  by  the  de- 
fenders to  the  pursuers'  right  to  sue  in  that  first  action.  Had  this  action  been 
directed  against  the  members  of  the  community,  instead  of  being  raised  at 
their  instance,  thev  would  all  have  been  entitiea  to  lodge  separate  defences  ; 
but  the  Court  would  not  have  allowed  a  separate  record  for  each  indiyiduad.  So 
here  they  were  entitled  to  raise  the  action ;  but  the  Court  would  not  allow  the 
defenders  to  be  put  to  unnecessary  expense,  by  an  accumulation  of  actions,  or 
by  the  tardy  appearance  of  these  new  pursuers ;  therefore  quocid  them  the 
procedure  would  be  sisted  in  hoe  statu,  while,  as  regards  the  other  two  pur- 
suers, the  action  would  be  dismissed  with  expenses. 

N.  BuBNBTT  (Clerk  to  the  Aberdeen  Road  Trustees)  v.  James  Bdknett  and 

Othbbs. — JH<^  13. 

Issues — CkmHonaty  ObUgaHon — Liability, 

This  action  was  at  the  instance  of  the  clerk  to  the  Turnpike  Trustees  for 
the  County  of  Aberdeen,  and  also  to  the  Ellon,  Peterhead,  and  Fraserburgh 
turnpike  road,  against  James  Burnett,  tacksman  of  the  toll-bar  at  Bridge  of 
Don,  and  Robert  Anderson  and  John  Walker,  his  cautioners.  The  action  con- 
cluded for  L.200  of  arrears  of  rent  due  by  Burnett.  The  cautioners  resisted 
payment,  on  the  grounds  that  the  cautionary  obligation  was  not  binding  on 
them  on  account  of  informalities  in  its  execution,  and  because  it  was  alfiged 
the  turnpike  trustees  wilfully  concealed  firom  them  information  which  they 
were  bound  to  disclose.  The  pursuer's  issues  were  approved  of, — ^Whether  the 
defenders,  *^  or  either  of  them,  subscribed  the  document.  No.  8  of  process ; 
and  whether,  on  the  fiuth  of  the  said  document,  the  defender  was  allowed,  at 
Whitsunday  1867,  to  enter  into  possession  of  Bridge  of  Don  toll-bar,  as  tacks- 
man thereof;"  and  whether  the  defenders,  or  either  of  them,  were  resting 
owing,  etc.  (2.)  Whether  the  defender  Walker  subscribed  the  minute.  No.  7 
of  process,  and  the  bill  or  document.  No.  9  of  process ;  and  whether,  under 
the  same,  or  either  of  them,  he  was  resting  owing,  etc.  A  counter  issue  was 
proposed  by  the  defenders, — Whether,  when  Burnett  <^  was  received  as  an 
offerer  for  the  Bridge  of  Don  toll-bar,  «nd  got  possession  thereof,  he  was  in 
arrear  of  the  rent  due  by  him  for  the  Cuparstone  toll-bar,  to  the  extent  of  one 
month's  rent,  or  upwards;  and  whether  the  pursuer  wrongfully  failed  to 
inform  the  defenders  thereof."  This  issue  was  disallowed,  because  it  was  not 
sufficientiy  averred  that  the  fact,  which  was  not  communicated,  was  material. 
The  alleged  arrear  was  L.30,  but  the  rent  was  L.769  ;  and  therefore,  was  it  a 
material  fact  that  the  party  was  in  arrear,  although  he  might  pay  it  next  day  ? 
No  doubt  the  materiality  was  for  a  jury  to  determine,  but  it  must  also  be  ais- 
tinctly  averred.  As  to  an  issue  of  misrepresentation,  it  was  not  alleged  that 
the  defenders  were  induced  by  the  pursuer's  representatives  to  become  cau- 
tioners. 

Stephen  and  Sons  v,  Mitchell  and  Others. — May  14. 

Expenses — Jury  Trial-^Reference, 

A.  H.  Stephen  &  Sons,  shipbuilders,  Glasgow,  brought  an  action  against  the 
owners  of  the  ship  "  Zarah"  <k  Glasgow,  for  the  price  of  repairs  executed  on  that 
vessel.  The  defence  was,  that  more  wood  was  charged  for  than  had  been  actually 
used.  On  the  eve  of  a  jury  trial,  the  parties  agreed  to  a  reference,  which  resulted 
in  favour  of  the  pursuers  with  expenses.  The  account  was  taxed ;  and  at  moving 
the  approval  of  the  auditor's  report,  the  defenders  objected  to  a  sum  of  L.17 
being  allowed  for  a  model  of  the  vessel,  prepared  by  the  pursuers  of  their  own 
accord  for  the  trial,  but  not  used  by  the  referee.  At  all  events,  if  bound  to 
pay  for  it,  the  defenders  pleaded  that  they  were  entitled  to  the  possession  of 
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it  The  Court  allowed  the  charge,  but  did  not  decide  whether  the  punnere 
were  entitled  to  retain  the  model,  there  being  no  question  of  buying  and  selling 
inrolyed  in  the  motion  before  the  Court. 

David  Peoo  v,  Mbs  Hslbn  Webster  Laibd  ob  Pbgo. — May  17. 

Divorce — Reieixmey, 

David  Peflg  brought  an  action  of  diroroe  against  his  wife,  on  the  allegation 
that  she  had  been  guilty  of  adultery  **  with  a  man  not  known  to  the  pursuer, 
and  whose  name,  occupation,  and  place  of  residence  are  unknown  to  the  pur- 
suer." After  stating  that  they  were  married  in  1844,  and  that  they  were  living 
tocher  in  Edinburgh  in  1853,  the  pursuer  stated,  that  **  he  was  sent  to  the 
H^hlands  on  a  matter  of  btisiness  in  the  month  of  October  1853,  on  which 
occasion  he  was  absent  from  Edinburgh  for  several  months;"  that,  shortly  prior 
to  that  date,  the  defender  had  become  intemperate  in  her  habits,  and,  availing 
herself  of  the  opportunity  afforded  by  her  husband's  absence  from  Edinburgh, 
she  sold  all  the  furniture  to  satisfy  her  craving  for  intoadcating  drinks,  and  at 
last  was  guilty  of  adultery.  <*  Of  the  number  of  the  acts  of  adultery,  if  more 
than  one  act,  the  pursuer  has  no  information ;  neither  is  he  aware  with  whom 
the  said  act  or  acts  was  committed.  On  or  about  the  27th  day  of  March  1855, 
the^  defender  was  delivered,  in  the  house  of  Mary  Adams  or  Home,  a  widow, 
residing  in  Tindal's  Wynd,  Dundee,  of  a  female  child,  of  which  the  pursuer  is 
not  the  father,  and  which  child  the  defender,  at  its  birth,  admitted,  to  the  said 
Mary  Adams  or  Home,  was  an  ill^timate  child.  Of  the  criminal  course  of 
life  of  the  defender  the  pursuer  was  made  aware,  and  from  the  date  of  his 
departure  for  the  Highlands  in  October  1853,  as  aforesaid,  down  to  the  present 
time,  he  has  had  no  mtercourse  whatever  with,  or  been  in  the  company  of,  the 
defender."  HM — That  the  averment  was  not  relevant  to  entitle  the  pursuer 
to  tLViry, — ^the  circumstances  averred  not  being  sufficient,  if  proved,  to  enable 
the  Court  to  infer  that  the  pursuer  could  not  have  had  intercourse  with  the 
defender.  The  pursuer  should  have  stated  when  he  returned  from  the  High- 
lands, and  where  he  then  resided.  It  was  not  enough  to  state  that  he  was  not 
the  father  of  the  chUd  because  he  had  had  no  carnal  intercourse  with  the 
defender.  There  were  no  circumstances  averred  from  which,  if  proved,  that 
could  be  inferred.— Nicolson  v.  Nicolson,  21st  Feb.  1770 ;  Diet.  12639 ;  L. 
Hailes,345. 

Archibald  Finnie  v.  William  Looib  and  Spouse. — Matf  18. 

TSranaaction — Sale — Ikrattd—Belevanty  ^Issues. 

Mr  Archibald  Finnie,  of  Springhill,  brought  a  reduction  against  Mr  and  Mrs 
Logie,  of  Glasgow,  of  a  nle  by  the  defenders  of  seventy  shares  of  the  Western 
Bank,  which  Monged  to  Mrs  Logic,  and  which  were  purchased  by  Mr  Finnie, 
on  24th  October  1857>  in  the  Stock  Exchange,  Glasgow.  On  9th  November 
1857  the  Bank  stopped  payment.  The  pursuer,  after  referring  to  the  contract 
of  copartnery  of  tne  Banking  Company,  stated  that  in  June  1857  the  de- 
fender, Mr  Logie,  had  been  elected  a  director,  that  he  accepted  office,  and  en- 
tered upon  the  duties  thereof;  that  at  that  time  << losses  to  an  immense 
amount  had  been  sustained  by  the  Company,  although  the  same  had  been  con- 
cealed from,  and  were  not  known  to,  the  shmholders  who  were  not  directors." 
**  By  culpably  reckless  and  improvident  management,  losses  were  incurred  to  an 
amount  largely  exceeding  the  whole  paid  up  capital  of  the  Companv."  That 
Mr  Logie  '*  had  full  means  and  opportunity  of  making  himself  acquainted  with 
the  trae  state  of  the  Company's  ttSairs,  and  it  was  nis  duty  to  do  so."  That 
he  did  ascei'tain  tiiat  the  shsres  of  the  Company  *'  were  utterly  worthless," 
and  that  without  assistance  the  Bank  could  not  meet  its  immediate  liabilities. 
That  application  for  such  assistance  was  made  to  banks  both  in  Scotland  and 
in  Ennand,  and  refrued,  the  defender  being  a  party  to  these  applications. 
That  ttie  public  and  shareholders  were  ignorant  of  the  true  state  of  the  affidrs 
of  the  Bank  ;  '^  and  the  said  shares  were  accordingly  selling  in  the  market  at 
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a  high  premism,  although  they  were,  as  the  said  William  Logie  well  knew,  really 
worth  nothinff."  That  Logie  resolved  to  take  advantage  of  this  **  ignorance,  by 
exposing  to  sale  twenty  shares  of  L.50  each  of  said  stocl^  which  belonged  to  him- 
self or  to  his  wife,  the  other  defender,  and  which  stood  in  the  books  of  the  Com- 
pany in  name  of  Mrs  Logie.  He  accordingly,  on  or  about  the  month  of  October 
1857,  employed  a  broker  to  sell  the  said  shares  for  himself  and  his  said  wife,  or  one 
or  other  of  them  ;  and  the  same  were  accordingly  sold  in  the  Stock  Exchange, 
when  they  were  purchased  by  or  for,  and  on  account  of,  the  pursuer,  at  tne 
price  of  L.1220  sterling.  A  transference  was  executed  by  the  aefenderSy  with 
loint  consent  and  assent,  on  30th  October  1867»  when  the  said  price  was  paid 
by  the  pursuer  to  them."  At  that  date  **  the  pursuer  was,  as  the  defenders^ 
and  at  all  events  the  defender  William  Logie,  well  knew,  ignorant  of  the 
true  state  and  condition  of  the  aftairs  of  the  Company,"  which  he  believed  to 
be  in  a  flourishing  condition.  "  The  said  defenders,  or  at  least  the  defender 
the  said  William  Logie,  who  authorised  and  directed  the  said  sale,  fraudulently 
took  advantage  of  the  pursuer's  said  ignorance,  which  was  known  to  them,  or 
at  least  to  the  said  William  Logie,  and  of  his  belief  in  the  solvent  and  pros- 
perous state  of  the  Bank's  afiairs,  which  was  known  to  them,  or  at  least  to  the 
said  William  Logie,  but  which  they,  or  at  least  the  said  William  Logie,  knew 
to  be  unfounded;  the  said  William  Logie  well  knowing,  as  aforesaid,  that 
the  said  Company  were  then  in  a  state  of  insolvency,"  etc. 

"  The  said  defenders  fraudulently  concealed  all  these  matters  from  the  pur- 
suer, and  fraudulently  took  advantage  of  his  ignorance  thereof,  in  effecting  the 
foresaid  sale."  The  pursuer  pA>posed  to  take  an  issue— (1.)  Whether,  in  the 
month  of  October  1857»  the  defenders,  with  joint  consent  and  assent,  or  either 
of  them  with  the  consent  and  assent  of  the  other,  fraudulently  sold,  eto.r— 
the  defenders,  or  either  of  them,  then  well  knowing  that  the  said  stock  had 
been  lost  to  the  extent  of  at  least  one-fourth  part  thereof.  (2.)  Whether  the 
said  shares  were,  time  aforesaid,  sold  and  transferred  to  the  pursuer,  at  the 
foresaid  price,  by  the  defender  Mrs  Logie,  with  the  consent  and  assent  of  the 
defender  William  Logie,  her  husband ;  and  whether  the  said  defender,  William 
Logie,  fraudulently  directed  the  said  sale,  he  at  the  time  well  knowing  that 
the  said  stock  had  been  lost  to  the  extent  of  at  least  one-fourth  part  there- 
of ?  The  case  was  reported  by  the  Lord  Ordinary  on  the  adjustment  of 
issues.  The  defenders  objected  that  the  liability  of  the  two  defenders  was  not 
separately  put  in  issue  as  applicable  to  each ;  more  particularly,  that  no  fraud 
on  the  part  of  Mrs  Logie  was  relevantly  alleged,  and  that  the  fraud,  as  alleged, 
of  Mr  Logie,  was  not  a  ground  of  liability  as  against  her.  The  Court  held 
that  there  was  no  relevant  ground  of  action  alle^  against  Mrs  Logie.  This 
record  consisted  of  alternative  statements,  which  might  be  allowable  in  some 
cases,  and  as  to  matters  as  to  which  the  pursuer  could  not  be  expected  to  be 
fully  informed ;  and  if  the  alternative  statement  in  each  of  its  branches  were  a 
relevant  statement  and  ground  of  action,  and  there  appeared  to  be  a  reason 
for  not  compelling  him  to  limit  himself  to  one  of  these  at  the  time  of  brinfling 
the  action,  tnen  that  was  a  relevant  mode  of  stating  a  ground  of  action,  out 
when  the  alternative  consisted  in  this,  that  one  brandi  of  the  statement  was 
relevant  and  the  other  not — one  branch  of  it  a  good  ground  of  action  and  the 
other  not,  then  to  say  that  one  or  other  of  the  things  so  alternatively  averred 
was  true,  was  not  a  relevant  statement  at  all.  That  kind  of  averment  per- 
vaded the  record  throughout.  A  case  which  was  essentially  laid  upon  fraud 
required  some  statement  which  went  to  impeach  Mrs  Logic's  honesty  in  the 
transaction.  It  was  not  enough  to  say  that  the  stock  was  hers,  and  that  she 
got  the  price  ;  that  she,  without  anv  dishonesty  at  all,  had  obtained — ^honestly 
on  her  part — the  price  of  stock  which  she  honestly  disposed  of.  The  aver- 
ments as  to  her  really  amounted  to  nothing  more  than  that.  Therefore  she 
ought  to  be  assoilzied  altogether.  But,  as  regards  Mr  Logie,  it  not  being  dear 
what  was  the  precise  ground  on  which  the  action  was  to  be  maintained  against 
him,  the  pursuer  would  lodge  an  issue,  as  the  present  issues  were  unsatisfactory. 
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Toum  (Crvuskoeaxk'b  Tbustxs)  v.  Cbuigkshanx  and  Husband. — M<i^  20. 

JOanaUan — HuAamdand  Wife — Insolvew^ — EeducHon — Issues. 

James  CinickBhank  was  sequestrated  in  December  1857.  In  1855  he  had 
purchased  certain  subjects,  for  wlilch  he  paid  L. 5000,  and  the  title  to  which  he 
took  in  flavour  of  his  wife.  The  trustee,  on  the  allegation  that  Cruickshank 
was  at  the  time  insolvent,  brought  this  action  to  reduce  the  transaction,  as 
being  a  fraud  (1.)  at  common  law;  (2.)  under  the  Act  1621;  and  (3.)  a 
donation  inter  virum  et  tusorem.  The  case  came  before  the  Court  on  the  ad- 
justment of  issues.  The  two  first  grounds  of  action  were  abandoned,  and 
the  following  issue  adjusted  :•— Whether  the  disposition  No.  8  of  process,  dated 
22d  June  1855,  by  Andrew  Qray,  etc.,  in  favour  of  the  defender,  the  said  Mrs 
Susan  Barker  or  Cruickshank,  with  the  subjects  therebv  conveyed,  was  a 
donation  by  the  other  defender,  the  said  James  CmickshanK,  in  favour  of  the 
Midwife) 


SECOND  DIVISION. 

Pbtbds  v.  Meek  aitd  Hunteb. — March, 

Poor:  Able-bodied — Parochial  Relief— Residential  Settlement — Stat,  8  and  9 
Ftcf.,  6.  83,  sees,  34^  54, 68, 76 — Process — Expenses — Advocation, 

CoUingwood,  a  pauper,  bom  in  the  Barony  parish  of  Glasgow,  went  to  reside 
with  his  wife  and  family  in  the  parish  of  Carmunnock  in  1846,  and  continued 
to  reside  there  till  1853,  when  be  enlisted.  His  wife  and  children  removed  to 
the  parish  of  Meams,  when  they  became  a  burden  on  the  parochial  funds. 
This  action  was  raised  for  recovery  of  the  sums  advanced  by  Meams,  at  the 
instance  of  the  inspector  of  poor  of  that  parish,  against  the  inspectors  of  the  poor 
of  the  Barony  parish  and  of  the  parish  of  Carmunnock.  In  defence,  it  was 
averred  and  proved  for  the  Barony  parish,  that  CoUingwood  had  resided  for 
five  years  continuously,  and  had  so  acquired  a  settlement,  in  Carmunnock.  It 
was  averred  for  the  parish  of  Carmunnock,  that  CoUingwood  had,  during  the 
depression  of  trade  m  the  end  of  the  year  1848  and  beginning  of  1849,  when 
out  of  employment,  applied  for  and  received  parochial  relief  in  the  month  of 
Novembi^  1848,  to  the  amount  in  all  of  six  shillings,  in  five  difierent  payments. 
He  was  admittedly,  at  the  period  of  receiving  such  relief,  an  able-bodied  man. 
The  Court  KM  faster  advising  minutes  of  debate),  reversing  the  judgment 
of  the  Sheriff  of  Lanarkshire  (Alison) — That  such  relief  did  not  interfere  with 
the  acquisition  of  a  residential  settlement  under  the  76th  section  of  the  Poor 
Law  Amendment  Act.  It  was  remarked  by  the  Lord  Justice-Clerk,  who  de- 
livered the  opinion  of  the  Court — The  case  depended  on  principles  settled  in 
the  eases  of  Adams  v.  M* William,  and  Thomson  v.  M'Tear,  where  it  was  de- 
termined that  an  able-bodied  man  had  no  right  to  relief  for  himself  or  his 
fiunUy,  and  that  by  an  able-bodied  man  was  meant  one  who  suffers  under  no 
nermanent  disabUity,  bodily  or  mental,  to  work  ;  from  which  it  necessarily 
roUowed,  that  a  parochial  board  were  not  entitled  to  ruse  funds  by  assessment 
for  relief  of  able-bodied  persons.  There  was  no  question  raised  regarding  the 
right  of  kirk-sessions  to  dispose  of  the  funds  in  thdr  hands  at  their  own 
discretion:  but  the  receipt  of  such  charity  as  was  not  given  firom  funds. 
raised  by  assessment,  or  was  given  wiUiout  the  recipient  being  legaUy  entitled 
to  ity  oould  not  be  considered  reUef  within  the  meaning  of  the  76th  sect,  of  the 
statute.  The  question  related  to  assessed  narishes  onfy,  and  the  trae  inquiry 
was,  whether  anv  part  of  the  funds  raised  by  assessment  could  be  legally  ap- 
plied to  the  relief  A  able-bodied  persons  out  of  employment,  but  under  no 
personal  inabiUtv  to  work.  Such  an  application  of  the  funds  raised  and  admi- 
nistered under  the  authority  of  the  Act  8  and  9  Vict,  c.  83,  was  not  lawful,  or 
within  the  power  of  a  parochial  board  or  of  an  inspector.    It  fi>Uowed  that  the 
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giving^  relief  to  CoUingwood  in  1848  by  the  inspector  of  Cannannock  was  an 
excess  of  power  by  the  inspector,  and  the  order  of  the  parochial  board  under 
which  it  was  given  was  equally  an  excess  of  power  ;  and  it  could  not  be  said 
that  CoUingwood  had  received  parochial  relief  durihg  his  five  years'  residence 
in  CarmunnodCy  within  the  meaning  of  the  76th  section  of  the  Poor  Law 
Amendment  Act.  He  was  never  lawfully  an  object  of  parochial  relief,  and 
could  not  lawfully  either  apply  for  or  obtain  it. 

A  note  of  advocation  having  been  presented  for  the  Barony  parish,  a  note 
of  advocation  was  also  presented  for  the  parish  of  Meams  against  the  Sherifi^s 
judgment,  so  far  as  it  assoilzied  Carmunnock.  The  pursuer  craved  the  ex- 
pense of  the  advocation  against  the  party  ultimately  found  liable  to  support 
the  paupers,  and  pleaded  that  the  pursueiP^s  note  of  advocation  was  necessary, 
as  the  Court  might  have  assoilzied  the  parish  found  liable  by  the  Sheriff,  and 
the  pursuer  required  to  appear  and  crave  decree  against  the  other  parish.  The 
Court  refused  the  pursuer  the  expense  of  the  advocation.  Observed — ^Tbe  ques- 
tion was  entirely  between  the  defenders ;  the  only  judgment  the  Sheriff  could 
e renounce  was  absolvitor  of  the  one  and  condemnatory  of  the  other.  Had  the 
ourt  adhered,  the  position  of  the  defenders  remained  the  same ;  when  the  judg- 
ment of  the  Sheriff  was  altered  their  position  was  reversed.  There  was  no  use 
of  the  pursuer  being,  in  the  case,  in  the  Supreme  Court  at  all. 

Jeffrey  v,  Jeffbet. — March. 

Obligation — Fraud — Defence. 

An  action  was  raised  against  one  of  two  grantors  of  a  bond  and  assigna- 
tion in  security  of  a  long  lease  of  house  property,  granted  by  the  pursuer's 
father  and  the  defender,  her  uncle.  In  defence,  it  was  averred  that  tne  defen- 
der granted  the  bond  at  the  request  of  the  pursuer's  father,  when  the  defender 
consented,  that  in  order  to  make  two  votes  in  the  county  of  Stirling,  some 
money  belonging  to  the  pursuer,  who  was  then  a  pupil,  should  be  invested  in 
the  purchase  of  some  leasehold  property,  and  the  disposition  thereto  taken  in 
favour  of  the  defender  and  the  pursuer's  father,  the  bond  libelled  on  being 
granted  by  them  for  the  price.  It  was  always  understood  by  the  defender  that 
the  purchase  was  really  for  the  pursuer,  and  that  the  bond  was  granted  to  her 
only  to  protect  her  interests  until  the  property  should  be  reconveyed  to  her ; 
and,  at  any  rate,  the  defender  was  entitled  to  absolvitor  on  granting  a  convey- 
ance of  the  property  to  the  pursuer.  The  Court,  adhering  to  the  judgment  of 
the  Lord  Ordinary  (Ardmillan),  refused  to  sustain  the  d^ences,  and  found  the 
defender  liable  in  the  amount  contained  in  the  bond,  and  interest  thereon,  ex- 
cept so  far  as  he  could  instruct  payment. 

BiRBSLL  V.  The  Dundee  Gaol  Commissioners.— 2/are^. 

Arbitration — Powers  of  Arbiter — BedueHon. 

The  commissioners  for  the  erection  of  a  gaol,  etc.,  in  the  burgh  of  Dundee, 
contracted  with  Birrell  for  the  building,  etc.  It  was  agreed,  that  if  any  change 
was  made  on  the  plans,  the  cost  thereof  should  be  calculated  according  to  prices 
specified  for  the  rest  of  the  work,  and  the  accounts  thereof  should  be  adjusted 
by  the  architect  employed  by  the  commissioners.  It  was  also  agreed,  that  any 
disputes  as  to  the  meaning  of  the  contract,  or  the  execution  of  the  work,  should 
be  settled  by  George  Angus,  architect.  Birrell  lodged  a  claim  for  extra  work. 
Angus,  who  had  been  appointed  architect,  proceeded  to  dispose  of  the  claim  as 
if  it  fell  under  the  matters  referred  to  his  decision  as  arbiter  under  the  contract. 
Birrell  refused  to  acknowledge  Angus' jurisdiction  as  arbiter,  and  raised  an  action 
for  his  claim.  The  defenders  plead  that  the  action  was  excluded  by  the  pend- 
ing submission.  Angus  pronounced  a  decree  arbitral  before  the  record  in  the 
action  was  closed.  The  Court  sisted  process  until  Birrell  brought  this  reduction 
of  the  decree  arbitral.  Birrell  was  sequestrated.  To  lessen  any  claim  for  loss,  it 
was  agreed  between  the  commissioners  and  the  trustees  for  his  creditors,  that  IJie 
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eommissionen  ahoold  take  posaession  of  the  buildings  in  order  to  complete  thenit 
reserving  all  claims  and  full  power  to  the  arbiter  to  settle  them.  The  action 
lay  over,  and  on  Birrell  being  retrocessed,  was  proceeded  with.  The  defenders 
pleaded — Angus  having  been  appointed  architect,  and  the  whole  works  being 
embraced  in  the  other  provisions  of  the  contract,  as  well  as  the  submission 
clause,  the  whole  matters  were  therefore  referred  to  him  as  arbiter;  though  the 
word  **  adjust "  was  used  with  reference  to  the  accounts  for  extra  work,  no  dis- 
tinction was  thereby  operated.  The  pursuer  raised  the  question  of  Angus' 
powers  before  him  as  aroiter,  and  was  bound  to  abide  by  his  decision.  This 
act  of  discussing  the  meaning  of  the  contract  was  sufficient ;  but  there  was  be^ 
sides  an  agreement  between  the  defenders  and  the  trustees  for  the  pursuer's 
creditors,  in  which  the  construction  of  the  contract  contended  for  by  the  de- 
fenders was  given  to  it.  That  aereement  was  onerous  and  binding  on  the  pur- 
suer :  it  assumed  that  Angus  had  only  one  character,  viz.,  that  of  arbiter.  The 
Court,  altering  the  judgment  of  Lord  Handyside,  repelled  the  defences, 
and  reduced  the  decree,  on  the  ground  that  the  settlement  of  the  claims  for 
extra  work  was  ultra  finM  campromiasif  and  that  Angus  had  confounded  his 
two  characters  of  arbiter  and  adjuster  of  accounts,  when  he  ought  only  to  have 
acted  in  the  latter  capacity. 

Atahority  cUedfar  Pursuer.^OswM  v.  Pearson,  4th  Feb.  1859,  xxi.  Dunlop, 
p.  419. 

Authorities  cited  for  i>^0nd^#.— M'Caul  v.  Monkland  Railway  Company, 
1st  March  1831,  ix.  Sh.  and  D.,  p.  522;  Phipps  v.  Edinburgh  and  Glasgow 
Railway  Company,  11th  March  184%  v.  Dun.,  p.  1025 ;  Chapman  v.  Edin- 
burgh  Prison  Board,  16th  July  1844,  vL  Dun.,  p.  1288  ;  North  British  Railway 
Company  v.  Barr,  27th  Nov.  1855,  xviii.  Dun.,  p.  102  ;  Stirling  and  Dunferm- 
line Rulway  Company  v.  Edinburgh  and  Glasgow  Railway  Company,  llih 
July  1856,  xviii.  Dun.,  p.  1230. 

Smith  v.  Inolis. — 3fay  17. 

Process — Advocation^-CompeUnqf-^SlaU  16  and  17  VicL^  c  80,  see.  22 — 

Restriction  of  Libel. 

Smith  raised  an  action  in  a  Sheriff  Court,  concluding  for  decree  for  L.92,  2s., 
but  deducting  therefrom  the  sum  of  L.54, 198.  ll^d.,  the  amount  of  an  account 
due  by  the  pursuer  to  the  defender,  and  leaving  a  balance  due  to  the  pursuer 
of  L.34,  2s.  O^d.,  which  was  restricted  to  the  sum  of  L.25.  The  Sheriff  de- 
cerned against  the  defender  for  L.25,  in  terms  of  the  conclumons  of  the  sum- 
mons. The  defender  advocated.  It  was  objected  by  the  pursuer,  that  the 
advocation  was  excluded  by  the  provision  of  the  22d  section  of  the  Act  16  and 
17  Vict.,  c.  80,  which  excluded  review  in  all  cases  not  exceeding  the  value  of 
L.26.  The  Court  repelled  the  objection.  Observed  by  Lord  Wood— The 
question  to  be  determined  was,  What  was  the  value  of  the  cause  ?  Of  this  the 
amount  concluded  for  was  not  always  a  proper  test ;  the  interests  involved  might 
be  much  more  valuable,  and  that  was  tne  case  here.  The  restriction  reduced 
the  balance  of  L.34  by  L.9.  Had  the  whole  debt  sued  for  been  so  restricted, 
the  advocation  would  not  have  been  competent.  But  the  interests  of  parties 
were  represented,  not  by  the  restricted  sum  only,  but  bv  that  sum  plus  the 
value  of  the  counter  account  deducted.  The  action,  as  laio,  necessarily  involv- 
ing the  liberation  of  the  pursuer  from  the  debt  of  L.579  admitted  to  be  due  by 
him  to  the  defender,  and  thui  not  merely  incidentally,  as  in  the  case  of  an  ad- 
mitted partial  payment  or  restriction  of  the  debt  to  L.25,  or  under  it,  but  by 
instructing  a  debt  resting  owing  by  the  defender  to  the  pursuer  to  the  amount 
of  LJ$7,  over  and  above  the  L.25  to  be  decerned  for,  in  order  to  extinguish 
thereby  a  debt  of  that  amount  due  to  the  defender  by  the  pursuer.  While  the 
summons  executively  demanded  decree  for  L.25  onlv,  it  was  in  &ct,  and  to 
operative  effect,  an  action  involving  a  claim  for  L.92,  the  sum  for  which  in  the 
outset  the  summons  concludedy  minus  the  sum  of  L.9,  cut  off  by  the  restriction. 
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LXDINaHAM  0.  EliPHINSTOlfB. — Moi^  24. 

Proee99--Eeclaimng  NiA&^CcmpeUincy. 

A  rammons  was  marked  in  the  partibus  as  a  Second  Division  cause.  A  olerk 
in  the  Outer  House  put  upon  it,  when  taken  out  to  see,  his  own  mark  and  the 
mark  of  a  derk  in  tne  First  Division ;  twenty-one  productions  made  with  the 
summons  were  marked  in  the  same  way.  The  defences,  and  all  subsequent 
steps  of  process,  were  marked  with  the  Outer  House  clerk^s  mark  ;  but  the 
Division  mark  was  left  blank.  A  reclaiming  note  against  the  Lord  Ordinary's 
judgment  was  lodged  in  the  office  of  the  Inner  House  clerk,  whose  mark  was 
upon  the  summons.  The  reclaiming  note  was  objected  to,  in  respect  it  had  not 
been  properly  lodged.  All  the  statutory  reouisites  had  been  complied  with. 
The  fjoxatt  after  consulting  the  Lords  of  the  First  Division,  repelled  objection, 
hdd  that  the  reclaiming  note  was  properly  lodged,  and  ordered  it  to  the  roll ; 
and  the  case  having  been  originally  a  Second  Division  cause^  its  character  had 
not  been  changed  by  the  mistake  of  the  clerk. 


f  ngUfljr  CafleB. 


OoifTBiBUTOBT — litut  of  Share$  uUra  vires, — ^In  inioranoe  of  their  powers, 
the  directors  of  a  joint-stock  company,  at  a  general  meeting,  issued  certain 
preference  shares  which  were  bought  by  a  party  who,  when  the  company 
came  to  be  wound  up,  sought  to  avoid  liability,  by  showing  that  the  deed  of 
settlement  did  not  authorise  the  issue  in  question,  which  therefore  was  a  fraud. 
V.  C.  Kindersley  held  the  shareholder  liable.  They  were  called  **  preference 
shares.**  They  did  not  differ  from  any  other  shares  by  reason  of  this  pre- 
ference, even  supposing  the  company  had  power  to  issue  them ;  and  the  holder 
was  no  less  liable  as  a  contributory,  in  the  event  of  the  company  being  wound 
up,  than  any  ordinary  shareholder,  and  there  would  be  the  same  administration 
of  the  equities  between  them.  Miss  Worth  signed  the  deed  of  settlement  for 
100  shares,  and  also  signed  a  paper  acknowledging  herself  a  shareholder ;  and 
as  between  herself  ana  the  other  shareholders,  she  had  no  right  to  say  that  she 
waa  not  bound  as  a  contributory.  Reference  had  been  made  to  Brockwell's 
case ;  but,  that  there  might  be  no  misapprehension  on  this  point,  what  he  (the 
Vice-Chancellor)  had  there  decided  was,  that  if  a  company,  consisting  of  a 
number  of  shareholders,  or  a  partnership,  consisting  of  two  or  three  members, 
entered  into  a  contract  with  another  nerson,  and  the  whole  bodv  represented 
to  such  person  matters  which  were  false,  on  the  footing  of  which  that  person 
entered  into  the  contract,  on  the  commonest  principles  of  justice  such  contract 
could  not  be  enforced  against  such  person,  who  was  led  into  it  by  misrepre- 
sentation ;  it  was  the  same  as  if  the  same  thing  had  taken  place  between  A. 
and  B.  The  only  difficulty  was,  whether  such  representation  was  to  be  treated 
as  the  representation  of  the  company ;  and  the  Lord-Chancellor  Cranworth 
thought  that  was  a  &ir  question  for  argument.  In  many  cases,  a  director, 
secretary,  or  shareholder,  as  a  vendor  of  shares,  made  representations  which 
were  not  the  representations  of  the  company ;  but  the  opinions  of  the  most 
eminent  judges  were  unanimous  that,  there  being  a  joint-stock  company,  con- 
sisting of  a  great  number  of  members,  if  the  directors,  whose  duty  it  was  to 
make  annual  or  other  reports  to  the  whole  body,  in  the  exercise  of  that  duty 
made  representations  at  a  general  meeting  of  the  shareholders,  who  adoptml 
sueh  report,  which  turned  out  to  be  entirely  false,  these  representations  were 
made  to  the  public,  although  not  ordered  to  be  published  either  by  the  direetors 
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or  the  eeneral  bod^.  From  the  nature  of  things  it  most  become  public,  even 
althou^  a  resolution  was  passed  to  keep  the  proceedings  secret.  The  report 
was  made  in  performance  ot  a  duty ;  and  if  an  indiridual,  on  the  footing  of  that, 
dealt  with  the  company,  or  with  a  shareholder,  and  took  shares  from  the 
directors,  that  would  vitiate  the  transaction.  As  there  had  been  no  decision 
on  that  point,  considering  the  difference  of  opinion  that  existed,  the  balance  of 
authority  was  in  favour  of  the  view  which  he  (the  Vice-Ohancellor)  took  and 
should  adopt,  notwithstanding  what  took  place  in  BrockweU's  case,  where 
there  was  a  misrepresentation  to  the  public,  and  to  the  party  as  one  of  the 
public.  There  was  nothing  like  that  here ;  there  was  no  dealing  with  the 
company,  but  a  single  transfer,  without  any  representation  of  the  company  to 
the  public,  that  is  to  Miss  Worth.  The  directors  thought  they  could  give  to 
some  shareholders  a  preference ;  and  when  Mr  Fry  sold,  he  represented  what 
he  believed  to  be  true,  that  there  were  preference  shares.  Miss  Worth  had 
taken  them,  and  made  herself  liable  as  a  contributory,  and  ought  to  be  put  upon 
the  list.— (/»  Be  N.  P.  Steam  Fuel  Company  ex  parte  Worth,  7  W.  R.  281.) 

Tbustbe — Breach  of  Tnut — Payment  irOo  Cotir^.— The  holder  of  stock 
in  trust  being  called  to  account  by  the  beneficiary,  was  ordered  to  pay  the  fund 
into  Court ;  but  having  already  disposed  of  it  for  his  own  use,  he  pud  into 
Court  a  fund  of  which  he  was  also  possessed  as  trustee,  but  for  another  party. 
The  latter  having  filed  a  bill  for  recovery  of  his  fund,  it  was  held  by  the  L.  J., 
that  the  transfer  to  the  accountant  of  Court  in  trust  for  plaintiff  in  the  fint  suit, 
was  to  all  intents  and  purposes  a  purchase  of  propert}r  for  valuable  considera- 
tion, without  notice  as  to  the  existence  of  any  other  utle  to  it,  and  of  which 
the  purchaser  had  obtained  the  legal  estate.  It  was  consequently  impossible 
to  release  the  petitioner. — (Thomdike  v.  Hunt,  7  W.  R.  246.) 

Mariiie  iNSimAifOB — Warranty  offainH  Capture, — ^A  policy  of  insurance  on 
a  voyage  from  Macao  to  Havana,  with  coolies  on  board,  was  *^  warranted  free 
from  capture  and  seizure,  and  the  consequences  of  any  attempt  thereat."  In 
the  course  of  the  vovage  the  coolies  piratically  assaulted  the  crew,  and,  by 
force,  took  the  vessel,  stores,  and  provisions,  by  which  they  were  wholly  lost. 
This  was  held  to  be  a  capture  and  seizure  within  the  terms  of  the  policy,  which, 
said  the  Court,  did  not  contemplate  only  belligerent  seizure,  or  seizure  by 
violence  from  without. — (Kleinwort  v,  Shepard,  32  L.  T.  Rep.  313 ;  7  W.  R. 
227.) 

SoLiorroB  and  Clibst — Settlement  of  Aecounte-^^ump  Sum — Preemre,--^ 
By  the  law  of  this  Court  a  solicitor  might  validly  settle  an  account  with  his 
client,  and  make  an  arrangement  with  his  client  for  accepting  a  gross  sum  as  a 
remuneration  for  his  services,  without  the  delivery  of  a  particular  bill  of  costs ; 
but  if  he  so  settled  an  account  with  his  client,  and  made  an  agreement  with 
his  client  to  accept  a  gross  sum  instead  of  delivering  his  bill  of  costs,  the  Court 
considered  that  the  relation  of  solicitor  and  client  created  so  much  of  what  was 
called  a  pressure,  that  unless  the  solicitor  took  the  precaution  to  preserve  evi- 
dence to  show  that  the  settlement  of  accounts  was  a  just  settlement,  and  that 
the  agreement  to  accept  a  gross  sum  was  an  agreement  made  fairly,  by  the  in- 
tervention of  that  which  would  put  both  parties  on  an  equal  footing,  the  Court 
did  not  allow  the  transaction  to  stand.  vice-Chancellor  Wood  seemed  to  have 
considered  that  Lord  St  Leonards  had  laid  down  the  doctrine  that  in  an  ac- 
count settled  between  a  solicitor  and  a  client,  the  bare  existence  of  the  rela- 
tion of  solicits  and  client  would  be  enough  to  induce  the  Court  to  open  the 
account  without  the  proof  of  anything  more  than  the  relationship  of  solicitor 
and  client.  This  was  a  misapprehension  of  Lord  St  Leonards*  language,  which 
was  this :  ''  Where  the  relation  of  attorney  and  client  subsists  in  questions  of 
acoonntB  between  the  parties,  the  common  rule  does  not  prevail ;  though  the 
party  only  alleges  generally  that  the  accounts  are  erroneous,  the  Court  will 
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make  a  decree  opening  the  accounts  if  Buffident  cause  is  shown'*  (1  Dru.  and 
W.  605).  Now,  this  language  was  referred  to  as  if  these  words  *'  sufficient 
cause  "  had  not  been  used.  It  was  in  the  showing  of  a  sufficient  cause  that 
the  difficulty  in  manj  of  these  cases  lay.  Lord  Thurlow,  in  a  case  that  had 
not  been  cited  in  argument,  Welles  v.  MiddleUm,  1  Cox,  112,  laid  down  the 
law  in  these  terms.  Ue  said  (p.  125),  **  In  the  case  of  attorneys,  it  is  perfectly 
well  known  that  an  attorney  cannot  take  a  gift  while  the  client  is  in  his  hands, 
nor  instead  of  his  bill ;  and  there  would  be  no  bounds  to  the  crushing  influence 
of  the  power  of  an  attorney  who  has  the  affairs  of  a  man  in  his  hands  if  it  were 
not  so.  But  once  extricate  him,  and  it  may  be  otherwise."  There  it  would 
seem  that  Lord  Thurlow's  opinion  was,  that  an  attorney  could  not  take  a  sum 
of  money  from  his  client  instead  of  deliyering  a  bill  of  costs  while  the  relation 
subsisted,  but  that  when  the  client  was  once  extricated  from  the  pressure  of 
that  relation  he  might  do  so.  That  extrication  from  *'  the  crushing  influence,'* 
to  use  Lord  Thurlow's  language,  of  the  relationship  in  which  a  solicitor  stood 
to  his  client,  might  be  effected  in  a  very  easy  way,  namely,  by  the  interyention 
of  third  parties,  who  would  remoye  the  ordinary  cause  of  the  infirmity  of  any 
arrangement  between  the  parties,  and  by  which  the  client  might  be  put  in 
such  a  situation  as  to  be  able  to  bind  himself  and  settle  with  his  solicitor,  and 
giye  him  a  gross  sum  instead  of  the  deliyery  of  the  bill  of  costs.  That  was  only 
one  way  by  which  the  extrication  might  be  effected.  Per  Y.  0.  Stuart.  So 
where  the  client  executed  in  fayour  of  the  solicitor  a  mortgage  (prepared  by  the 
latter),  without  the  interyention  of  a  neutral  party,  for  securing  payment  of  a 
gross  sum  without  a  bill  of  costs,  the  deed  was  held  to  be  only  a  security  for 
what  might  actually  be  found  due. — (Morgan  v,  Higgins,  7  W.  B.  273.) 

Rape — Definition — CHrlincapdble  of  consent. — The  English  Court  of  Crimi- 
nal Appeal  has  adopted  the  Scotch  and  American  definition  of  rape,  in  Beg. 
V.  Fletcher,  32  L.  T.  Rep.  338.  The  prisoner  was  charged  with  haying  com- 
mitted a  rape  upon  one  Jane  Jones,  a  girl  thirteen  years  of  age.  It  appeared 
that  she  was  of  an  intellect  so  weak  as  to  be  unable  to  distinguish  right  from 
wrong ;  and  was,  in  fact,  never  permitted  by  her  mother  to  go  about  by  her- 
self;  indeed,  the  learned  judge  upon  the  trial  ascertained,  by  himself  examin- 
ing the  girl,  that  she  did  not  possess  sufficient  intellect  to  be  sworn.  It 
appeared  that  the  prisoner  met  the  girl,  who  had  left  her  mother*s  house 
without  her  knowledge,  and  had  sexual  intercourse  with  her ;  but  she  was  not 
shown  to  haye  offered  any  resistance,  though  she  did  exclaim,  whilst  the  prisoner 
was  in  the  act,  he  hurt  her.  The  Court  held  that  the  offence  of  rape  had  been 
committed,  holding  that  this  crime  consists  in  having  sexual  intercourse  with 
a  woman  without  her  consent,  though,  under  the  peculiar  circumstances,  it  may 
not  be  against  her  will,  as  where  she  is  in  such  a  condition  as  not  to  be  enabled 
to  exercise  any  will  upon  the  subject.  Lord  Campbell,  C.  J.,  said :  *'  I  am  of 
opinion  that  the  conyiction  must  be  affirmed.  The  case  has  been  very  ably 
argued.  The  definition  of  rape  may  now  be  considered  as  res  adjudicata.  The 
question  is — What  is  the  proper  definition  of  the  crime  of  rape  ?  It  is  carnal 
knowledge  of  a  woman  against  her  will,  or  it  is  sufficient  if  it  be  without  the 
consent  of  the  prosecutrix.  If  it  must  be  against  her  will,  then  the  crime  was 
not  proved  in  this  case ;  but,  if  the  offence  is  complete  where  it  was  by  force 
and  without  her  consent,  then  the  offence  proved  was  that  charged  in  the  in- 
dictment, and  the  prisoner  was  properly  convicted.  Camplin  s  case,  I  Cox*s 
C.  C.  220, 1  Den.  C.  C.  89,  settles  the  definition  of  the  offence,  and  all  the  ten 
judges  concurred  in  that.  That  definition  includes  the  present  case ;  the 
only  difference  in  this  case  being  that  pointed  out,  that  here  the  prosecutrix 
was  not  capable  of  giving  consent.  But  then  the  prisoner  knew  her  condition 
at  the  time.  .  .  .  The  law,  therefore,  must  now  be  taken  to  be  settled,  and 
ought  not  to  be  disturbed.  It  would  be  monstrous  to  say  that  these  poor 
females  are  to  be  subjected  to  such  violence,  without  the  parties  inflicting  it 
being  liable  to  be  indicted.    If  so,  every  drunken  woman  returning  from  mar- 
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ket»  and  happeninff  to  fall  down  on  the  roadside,  may  be  xarished  at  the  will 
of  the  paaserB-by.'^ 

Befabation — Negligence — PupiL — Plaintiff,  a  child  of  fire  years  of  age,  was 
nnder  the  char^  of  its  grandmother,  who  purchased  tickets  for  herself  and 
the  child  for  a  journey  on  defendants'  railway.  In  crossing  the  line,  which  was 
necessary  to  be  done,  a  passing  train  struck  the  grandmother,  killing  her  on 
the  spot,  and  severely  injured  plaintiff.  The  learned  judge  told  the  jury  that 
in  such  a  case  as  this,  the  party  injured  had  conduced  by  her  own  rashness  to 
the  injury  in  question,  ana  that  the  defendants,  although  guilty  of  negligence 
on  their  part,  were  not  liable  in  the  action ;  and  in  answer  to  tne  question  put 
to  them,  they  found  :  first,  that  there  was  negligence  in  the  defendants ;  and 
secondly,  that  there  was  negligence  in  Mrs  Park,  nnder  whose  care  and  con- 
trol  the  plaintiff  was,  which  had  conduced  to  the  accident  in  question.  A  ver- 
dict was  eventually  entered  for  plaintiff,  with  leave  for  defendants  to  move  to 
enter  it  for  them.  The  Court  below  held  that  the  verdict  should  be  entered 
for  defendants,  on  the  ground  that  the  grandmother  was  identified  with  the 
child,  so  as  to  make  her  negligence  the  negligence  of  the  child ;  and  such  negli- 
gence being  conducive  to  the  accident,  defendants  were  not  liable.  The  plun- 
tiff  now  appealed.  The  Ex-G.  affirmed  the  decision.  Cockbum,  C.J. — ^I  am 
of  opinion  that  the  judgment  of  the  Court  below  should  be  affirmed,  upon  the 
ground  that,  where  a  child  of  tender  and  imbecile  years  is  brought  to  a  railway 
station,  or  to  any  other  place  for  the  purpose  of  being  conveyed  along  a  railway, 
or  otherwise,  the  child  being  unable  to  take  care  of  itself,  is  undertaken  by  the 
company,  or  other  person  who  conveys  it  to  be  conveyed,  subject  to  the  condi- 
tion that  the  person  in  whose  care  it  is  will  take  proper  care  of  it.  If  it  were 
not  so,  the  child,  from  its  own  natural  incapacity,  might  get  into  serious  dan- 
ger, and  so  great  inconvenience  might  arise.  Here  the  plaintiff  was  a  child  of 
nve  years  of  age,  and  under  the  care  of  its  grandmother ;  and  the  defendants,  a 
railway  company,  admitted  it  as  a  passenger,  and  so  to  say,  it  became  identified 
with  the  grandmother,  and  her  care  or  negligence  became  the  care  or  negli- 
gence  of  the  child.  The  pleas  allege,  and  the  jury  find,  that  the  negligence 
of  the  grandmother  contributed  to  the  accident,  and  so  no  negligence  is  directly 
imputable  to  the  defendants.  (Waite  v,  N.E.  Railway  Co.,  7  W.  R.  311,  22 
L.  T.  Rep.  334.) 

CoKTiUBUTORY — A  Shareholder  ly  Mistake. — ^B.,  a  shareholder  in  a  com- 
pany, made  a  will,  but  did  not  dispose  therein  of  his  shares.  On  his  death,  his 
heir-at-law,  supposing  the  shares  to  have  passed  to  him,  attended  a  meeting  at 
which  it  was  proposed  to  dissolve  the  company,  and  there  executed  a  deed, 
which  was  produced  by  the  directors,  by  which  he  bound  himself  to  make  cer- 
tain payments  as  a  shareholder.  It  was  subsequently  discovered,  however,  that 
the  shares  were  by  the  deed  of  settlement  of  the  company  declared  to  be  per- 
sonal estate,  and  therefore  that  they  had  passed  to  the  executors.  Actions 
being  broi^ht  against  him  upon  the  deed  he  had  signed,  the  V.  C.  relieved 
him,  and  the  Court  of  Appesi  confirmed  the  decision  as  a  case  of  mistake  on 
both  sides,  and  surprise  on  the  part  of  the  plaintiff.  (Broughton  v.  Hutt,  32 
L.  T.  Rep.  306.) 

InsuBAiroE  CoMPAiYT — Limitation  of  Shareholders*  Liability, — ^The  Court  of 
Appeal  has  confirmed  the  decision  of  Wood,  V.C.,  that  where  a  policy  of  in- 
surance contained  the  usual  condition,  that  the  capital  and  property  of  the 
company  should  alone  be  liable  to  answer  any  claim  imder  the  policy,  and  that 
no  director  or  shareholder  should  be  personally  liable  beyond  the  amount 
of  his  shares,  was  a  sufficient  limitation  of  the  liability  of  the  shareholders 
to  the  amount  unpaid  on  their  shares,  and  that  no  call  could  be  made 
for  Uhe  purpose  of  satisfying  a  claim  upon  a  policy  upon  a  shareholder  who  had 
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paid  his  shares  in  fiilL^-(Re  Atheneam  AssuFUioe  Company^  38  L.  T.  Rep.  3 ; 
7  W.  R.  300.) 

Executor — Fluduaiiag  Stock — Failure  to  recdiM, — A  testator  died  in  1836, 
possessed  of  numerous  railway  shares,  which  his  executor  did  not  sell  till  1840, 
and  then  at  a  loss.  Wood,  V.C.,  allowed  to  the  executor  certain  payments  in 
respect  of  such  shares, — observing,  that  the  Court  was  in  the  habit  of  requiring 
sales  to  be  made  with  convenient  speed,  that  was,  with  the  utmost  speed,  but 
in  not  less  than  a  year,  within  which  the  executor  was  allowed  to  see  how  he 
could  best  dispose  of  his  testator's  property.  Every  testator  believed  that  his 
property  would  be  realised  with  all  convenient  and  reasonable  speed,  but  an 
executor  must  have  time  to  look  about  him,  and  must  act  with  due  considera- 
tion. Evidence  was  not  required  to  show  that  he  consulted  stockbrokers  and 
others.  If  the  executors  got  oeyond  the  year,  the  case  assumed  a  different  aspect. 
Considering,  however,  the  immense  masses  of  property,  in  the  form  of  shares, 
held  by  testators  in  this  country,  he  should  be  laying  down  a  rule  which  would 
tend  to  prevent  any  one  from  accepting  the  office  of  executor  in  such  cases  if  he 
were  to  say  the  executor  was  not  to  have  time  for  that  reasonable  consideration 
which  would  enable  him  to  know  how  to  dispose  of  the  property.  It  must  be 
remembered  that  where,  as  in  this  case,  there  were  so  many  shares,  much  more 
consideration  was  necessary.  The  Court  could  not  hold  out  any  encouragement 
to  executors  to  speculate.  It  was  one  thing,  however,  to  defend  speculation,  and 
another  to  hold  that  waiting  so  many  months  after  the  testator*s  death  was  such 
a  degree  of  speculation  that  the  executor  was  to  be  fixed  with  the  conseouences 
of  not  having  sold  in  time.  The  sums  in  question  must  therefore  be  allowed. 
(Street  v.  Street,  83  L.  T.  Rep.  8, 7  W.  R.  351.) 
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THE  CRIMINAJJTY  OF  IRREGULAR  MARRIAGE. 

OuB  Scotch  law  of  marriage  has  been  the  subject  of  mach  vehement 
attack,  and  of  not  less  vehement  defence.  Opponents  declare  that 
its  laxity  is  a  scandal  to  a  Christian  community ;  while  friends  allege 
that  this  very  laxity  is  conservative  of  public  morality.  The  objec- 
tions generally  brought  forward  are  based  upon  the  ease  with  which 
marriages  are  celebrated,  the  non-reauisition  of  many  of  those  cere- 
monies which  are  elsewhere  esteemea  necessary  preliminaries  to  so 
solemn  a  proceeding.  Objectors  on  these  grounds  will  have  their 
views  strengthened  Dy  the  decision  in  H.  M.  Advocate  v.  Ballantyne. 
In  this  case  the  prisoner  was  accused,  both  at  common  law  and  under 
1  Chas.  II.,  c.  34,  of  the  crime  of  ^^  clandestinely,  inorderly,  and 
irregularly  celebrating  marriages."  The  case  had  been  certified  by 
Lord  Ivory  from  the  Glasgow  lYinter  Circuit,  and  came  on  for  trial 
before  a  full  bench  towards  the  close  of  last  session.  Various  objeo^ 
tions  were  taken  to  the  relevancy ;  but  one  only  was  based  upon 
other  than  technical  grounds,  namely,  that  the  celebration  of  clandes- 
tine marriages  is  not  a  crime  at  common  law.  This  objection,  after  a 
lengthened  debate,  was  sustained  by  the  whole  Court;  and  it  may 
not  t>e  without  interest  to  inquire  into  the  grounds  of  the  judgment. 

Clandestine  marriages  being,  in  the  indictment  against  Ballan- 
tyne,  interpreted  as  meaning  marriages  celebrated  without  procla- 
mation of  oanns,  it  is  desirable  to  see  when  banns  were  introduced 
into  this  country,  and  whether  the  proclamation  of  them  was  ever 
required  by  our  common  law.  It  is  hardly  worth  while  investigat- 
ing whether  Erskine  is  right  in  his  opinion,  that  banns  originated 
with  Ihe  fourth  Lateran  Council,  or  whether,  on  the  other  hand, 
they  had  been  in  use  from  the  earliest  ages  of  the  Church.  How- 
ever that  may  have  been,  they  were  first  introduced  into  Scotland 
by  the  canons  of  the  Provincial  Councils  at  Perth  in  1242  and  1269, 
in  the  following  terms : — ^^  Nullus  sacerdos  presumat  alic|uas  per- 
sonas  matrimonialiter  conjungere  nisi  prius  terna  denunciatione  in 
ecdesia  publico  et  solempniter  premissa,  secundum  formam  concilii 
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generalis,  ita  quod  qui  volnerit  et  yalnerit  legitimnm  impedimentom 
opponat."  The  motive  of  the  Romish  Church  in  requiring  the  ob- 
serrance  of  this  ceremony  is  abundantly  obvious.  It  was  ordained 
in  order  to  secure  that  marriages  should  not  take  place  within  the 
forbidden  degrees  without  the  permission  of  the  Church.  Why  the 
Reformed  Church  preserved  toe  practice  is  not  so  clear ;  but  that 
it  did  sOy  is  quite  certain.  Banns  are  einoined  by  the  First  Book  of 
Discipline,  by  the  Directory  for  Public  Worship,  and  by  a  series  of 
Acts  of  Assembly  extending  from  1565  to  1784. 

In  1 661,  however,  the  statute  law  took  the  matter  up.  By  1 
Chas.  II.,  c.  34,  it  is  enacted,  that  the  parties  contractors  of  an 
irregular  and  clandestine  marriage  shall  be  subject  to  fine  and  im- 
prisonment, and  that  the  celebrator  shall  be  banished  forth  of  Scot- 
land, never  to  return  upon  pain  of  death.  By  1698,  c.  6,  it  is 
further  enacted  that,  besides  the  above  penalties,  the  celebrator  of 
such  marriages  shall  be  subject  to  further  punishment  *^  by  pecunial 
or  corporal  pains,''  as  the  Lords  of  the  Privy  Council  shaU  think  fit 
to  inflict.  The  subsequent  statutes  of  10  Anne,  c.  7,  and  4  and  5 
Will.  lY.,  c.  28,  merely  extend  the  privilege  of  celebrating  marriape 
to  Episcopalian  clergy  and  to  Dissenters  respectively ;  leaving  the 
sanction  by  which  the  proclamation  of  banns  is  enforced  the  same  as 
before.  Such  being  the  state  of  matters,  the  point  comes  to  lie  verjr 
much  in  the  following  question : — ^Can  we  find  any  good  gronncls 
for  concluding  that,  prior  to  the  statute  of  1661,  the  non-proclama- 
tion of  banns  would  have  been  regarded  as  an  ofience  at  common 
law  ?  Probabilities  would  seem  to  lead  us  to  a  negative  answer. 
And  this  mainlv  for  two  reasons. 

In  the  first  place,  the  punbhments  which  attended  the  neglect  of 
this  ceremonial  were  purely  ecclesiastical.  In  the  times  of  the 
Romish  Church  we  have  it  laid  down,  ^*  Clandestina  quoque  matri- 
monia  fieri  prohibemus,  inhibentes  ne  quis  sacerdos  tanbus  interesse 
presumat ;  et  qui  contra  haao  feoerit,  cananiee  puniatur." — Cofu  65. 
And  the  nature  of  the  said  canonical  punishment  is  set  forth  in  one 
of  the  canons  in  the  Lambeth  MSS. :  ^  ^^  Si  quis  vero  sacerdos  proprii 
honoris  immemor,  statuti  contrarium  facere  presumpserit,  non  solum 
per  triennium  ab  officio  sit  suspensus  ipso  facto,  sine  spe  gratis, 
verum  etiam  totius  susb  promotionis  spem  omittat,  nisi  per  nos  secum 
fuerit  misericorditer  dispensatum."  The  Reformed  Cnurch  treated 
this  ofience  in  the  same  spirit.  In  1567,  Mr  Patrick  Craig  of  Ratho 
was  suspended  from  his  office  fi>r  this  ofience  (The  Booke  of  the 
Universall  Kirk  of  Scotland,  vol.  i^,  p.  114).'  In  1587,  aMr  William 
Chillane  was  deposed  for  manying,  ^^  wimout  banns  and  privately, 

^  A  body  of  Scottish  eodesiaBtieal  law  disoovered  by  Ck)8mo  Innes,  Bsq^)  i^ 
tho  library  of  tho  AichbiBhop  of  CSanterbniyy  probably  the  Canons  of  the  Dio- 
cesan Synod  of  St  Andrews.  They  will,  we  understand,  be  included  in  a  new 
edition  of  the  '*  Statuta  Eedesice  ScoticansBy**  shortly  to  be  published. 

'  A  Collection  of  the  Acts  and  Resolations  of  the  General  Assemblies  of  the 
Scotch  Kirk.    Pablished  by  the  Bannatyne  Clnb.    1830. 
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William  Eirkald^,  aUas  Eer,  Laird  of  Grange,  and  Mistress  Elisabeth 
Lyon"  (f6.,  vol.  ii.,  p.  695).  So,  too,  in  1597,  ministers  are  enjoined 
to  see  that  banns  have  been  duly  proclaimed  on  pain  of  being 
"depryvit  of  thdr  office"  (ib^  vol.  iii.,  p.  939). 

Li  the  second  place,  the  ecclesiastical  authorities,  prior  to  the 
passing  of  the  statute^  claimed  and  exercised  a  power  of  dispensing 
with  this  ceremony,  which  thev  would  hardly  have  ventured  upon 
had  its  observance  been  required  by  the  common  law.  Sucn  a 
power  was  inherent  in  the  constitution  of  the  Bomish  Church.  It 
was  not  relinauished  by  the  Reformers.  The  First  Book  of  Dis- 
cipline says,  that  ^^  for  avoyding  of  dangers,  expedient  it  is  that 
banns  be  publickly  proclaimed  three  Sundays,  unlesse  the  persons 
be  so  knowne,  that  no  suspicion  of  dangers  may  arise ;  and  then  the 
time  may  be  shortened  at  the  discretion  of  the  ministry"  (Art. 
''  <^  Marriage").  The  Act  of  Assembly  1638,  sees.  23,  24,  art.  21, 
gives  to  the  presbytery  the  power  of  dispensing  with  the  proclama- 
tion alto^her ;  and  the  same  power  appears  to  have  been  exercised 
by  the  bishops  during  the  ascendancy  of  Episcopacv. 

When  to  these  arguments  we  add  the  consideration,  that  there  is 
no  record  whatever  of  the  civil  power  having  interfered  in  this 
matter  before  the  date  of  the  statute,  there  appears  a  strone  pre- 
sumption in  favour  of  the  conclusion,  that  the  proclamation  ofbanns 
was  not  then  at  least  a  ceremony  required  by  the  common  law. 

Subsequent  to  the  jpassiuff  of  the  statute  of  1661,  instances  of 
prosecution  for  this  offence  have  been  rare.  Those  referred  to  by 
the  Crown  in  the  case  of  Ballantyne,  were  the  case  of  Rutherford 
in  1812;  of  Hoggan  Angus  in  the  same  year;  of  M^Diarmid  in 
1818 ;  of  Robertson  in  the  same  year ;  and  of  Nicholson  in  1830. 
Undoubtedly  some  of  the  indictments  in  these  cases  are  so  framed 
as  to  imply  that  clandestinely  celebrating  marriages  is  a  crime  at 
common  law.  But,  on  the  other  hand,  m  two  of  them  at  least  a 
strict  interpretation  of  the  technical  terms  would  seem  to  lead  to  an 
<^posite  inference,  and  various  other  considerations  prevent  their 
being  regarded  as  conclusive  precedents  on  the  point.  Li  the  Jint 
place,  it  aoes  not  appear  that  this  question  was  ever  raised  in  an^  of 
them.  Secondlyy  In  every  case,  save  that  of  Nicholson  (in  which 
the  verdict,  under  direction  of  the  Court,  was  not  proven),  some 
other  offence  is  also  libelled,  as  that  of  assuming  the  character 
of  a  minister  or  clergyman,  or  of  assault,  or  of  employii^  forged 
documents,  knowing  them  to  be  forged.  And,  thirdly^  La  all  the 
cases  the  statutoxy  punishment  cdone  was  inflicted,  except  in  the 
case  of  Robertson,  in  which  three  months'  imprisonment  preceded 
the  banishm^it  from  Scotland,  he  having  been  also  convicted  of 
feloniously  using  forged  documents.  The  J  udses  were,  accordingly, 
unanimous  in  weir  opinion,  that  these  precedents  were  insufficient 
to  establish  the  crime  at  common  law. 

Before  leaving  the  historical  aspect  of  the  question,  it  is  important 
to  Gonuder  whether,  if  to  celebrate  marriages  dandestindy  and  irre. 
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gularly  be  declared  a  common  law  offence,  this  will  not  include 
much  more  than  the  non-proclamation  of  banns.    That  observance 
stands  exactly  upon  the  same  footing  with  many  other  ceremonies 
which  the  early  Ileformed  Chorch  held  essential  to  the  solemnisa- 
tion of  matrimony.    The  same  authority  which  declared  banns 
requisite,  enacted  that  ^^  no  marriage  should  take  place  airlie  in  the 
morning  or  by  candle  light"  (Act  of  Assembly  1602 ;  Booke  of  the 
Kirke  as  quoted  above,  vol.  3,  p.  1002).    The  very  word  clandestine 
always  meant,  not  only  marriages  without  proclamation  of  banns,  but 
also  marriages  not  solemnised  in  faoie  eccleaicB  {Liber  offUsialis  of  St 
Andrews,  passim).    After  the  Bieformation,  a  marriage  celebrated 
in  a  family  mansion  by  the  parish  clergyman  was  held  ^^  privie"  and 
"  clandestine,"  because  not  in  fade  eeclesice  (see  Mr  Fraser^s  Do- 
mestic Belations,  vol.  1,  p.  109 ;  and  case  there  referred  to).    In 
1570,  the  Assembly  require  '^That  all  marriages  take  place  solemnlie 
in  the  face  of  the  congregation"  (Book  of  the  Kirk,  vol.  i.,  p.  192)  ; 
and  this  enactment  is  repeated  in  1577  and  1581.     If,  therefore,  to 
celebrate  '^  clandestine  and  irregular  marriages"  be  a  crime  at  com- 
mon law,  it  is  equally  a  crime  to  marry  early  in  the  morning  or  by 
candle  light ;  and  every  clergyman  in  Scotlimd,  except  those  oelong- 
ing  to  tne  Episcopalian  persuasion,  might  now  be  prosecuted  for 
going  through  the  marriage  ceremony  in  private  houses.    The 
inference  from  such  a  reductio  ad  absurdum  clearly  is,  that  except 
where  the  statutes  interfere,  all  the  ordinances  upon  this  subject 
spring  only  from  ecclesiastical  authoritv,  and  are  invested  only  with 
ecclesiastical  sanction.    If,  then,  the  historical  argument  fails,  can 
any  good  reason  be  shown  why  the  Court  should  strain  its  power, 
and  declare  now  that  the  neglect  of  this  ceremony  is  a  common 
law  offence  ?     That  the  Scotch  Court  of  Justiciary  does  possess 
such  a  power  is  undoubted  (Hume,  vol.  L,  p.  12).     But  what, 
we  may  ask,  constitutes  such  an  offence  ?     Sin,  vice,  crime,  have 
been  defined  as  violations  respectively  of  the  law  of  God,  the 
law  of  nature,  and  the  law  of  man.    iNow,  the  word  crime,  in  this 
division,  plainly  means  a  transgression  of  some  statute  or  regula- 
tion of  man's  making.     When  we  add  the  words,  at  common  lawy 
we  bring  it  under  one  or  other  of  the  two  preceding  categories. 
It  then  becomes  either  a  sin,  or  a  vice, — either  a  violation  of  the 
highest  of  all  law,  or  of  the  lex  inacripta  of  the  human  heart.     For, 
indeed,  if  we  look  at  the  matter  closely,  the  expression,  common  law, 
means  really  the  same  thing  as  the  law  of  nature ;  and  the  varieties 
between  the  common  I^w  of  different  nations  are  not  greater  than 
the  varieties  in  their  moral  judgments,  and  are  ascribable  to  exactly 
the  same  causes.    The  essence  of  the  above  distinction  is  that  crime  is 
a  thing  of  man's  creation ;  but  a  crime  at  conunon  law  is,  in  its  very 
nature,  not  of  man's  creation — is  a  malum  in  se^  not  a  malum  pro- 
hibitum.    Now,  to  celebrate  clandestine  marriages  is  neither  a  sin 
nor  a  vice,  and  is  not  therefore  a  crime  at  common  law.    Another 
theory  lays  it  down  that  an  offence  at  common  law  is  committed 
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either  when  there  is  a  fraud  practised  upon  any  individual,  or  a 
flagrant  violation  of  public  policy.  Neither  is  this  explanation 
applicable  to  the  present  case.  For  in  marrying  people  without 
banns  there  is  no  fraud  whatever.  Such  marriages  are  perfectly 
legal  and  binding.  If  any  deceit  should  be  practised,  such  as 
assuming  a  fictitious  name,  or  the  character  of  a  clergyman,  as  in 
the  case  of  Craighead,  the  common  law  will,  of  course,  apply ;  or, 
in  the  words  of  3aron  Hume,  ^^The  common  law,  of  its  own  native 
strength,  is  sufficient  to  repress  some  of  the  higher  abuses  in.  this 
quarter,  if  they  are  conducted  in  such  a  manner  as  to  bringthem 
under  any  of  tne  other  and  lariger  denominations  of  crime"  (Ilume, 
vol.  i.,  p.  467).  But  cases  like  these  are  a  very  difierent  matter 
finom  the  mere  neglect  of  the  proclamation  of  banns.  With  regard 
to  violations  of  public  policy,  it  is  difficult  to  name  any  such 
which  should  be  ranked  as  common  law  ofiences.  Perhaps  high 
treason  and  suicide  may  be  considered  as  coming  into  this  class, 
but  even  these  are  subjects  of  statatoiy  enactment ;  and,  in  general, 
it  will  be  found  that  the  governing  power  in  the  state  provides  for 
the  public  interest  by  special  regulation,  instead  of  leaving  it  to 
the  comparative  hap-hazard  of  common  law.  Or,  in  other  words, 
if  the  Legislature  desires  to  prohibit  actions  which  are  not  mala  in  se, 
it  is  bound  expressly  to  declare  them  to  be  mala  prohibita. 

The  judgment  of  the  Court,  therefore,  in  the  case  of  Ballantyne, 
cannot  be  disputed.  But,  at  the  same  time,  it  must  be  confessed 
that  our  marriage  law  is  thereby  left  in  a  very  unsatisfactory  state. 
The  late  Lord  Advocate  (then  Solicitor-General)  stated  in  the 
course  of  the  trial,  that  bigamy  had  of  late  been  markedly  on  the 
increase,  and  that  clandestine  marriages  were  a  great  occasion  of 
this  crime.  It  is  not  too  much  to  say,  that  this  judgment  will  have 
the  effect  of  removing  all  check  whatever  upon  the  celebration  of 
such  marriages.  In  the  first  place,  after  the  ruling  of  Lord  Gillies 
in  the  case  of  Nicholson — a  ruling  which  appeared  to  be  generally 
adopted  by  their  Lordships  in  BaUantyne's  case — it  is  perfectly  easy 
for  any  one  to  evade  the  penalties  of  tne  Act  of  1661  by  avoiding  all 
religious  ceremonial.  In  the  second  place,  even  were  a  criminal 
found  guilty  under  that  statute,  it  is  difficult  to  believe  that  the  only 
punishment  to  which  he  would  thei*eby  become  liable  would  be  really 
awarded.  If  English  satirists  speak  truth,  it  would  be  no  poig- 
nant suffering  for  a  Scotchman  to  be  banished  forth  of  Scotland. 
And,  indeed,  however  such  a  sentence  might  wring  the  bosom  of 
some  patriotic  Caledonian,  the  High  Court  of  Justiciary  would 
hardly  lend  itself  to  such  a  fine  piece  of  comedy,  as  the  infliction  of 
it  now-a-days  would  certainly  be  considered.  The  Times  and  Punch 
would  make  very  merry  with  the  idea  of  banishment  from  Scotland, 
not  to  return  on  pain  of  death.  This  state  of  things  should  not  be 
allowed  to  continue.  It  is  very  desirable  that  clandestine  marriages 
should  be  prohibited.  In  England,  neglect  of  banns  (except  in 
the  case  of  marriage  by  speciallicense),  or  of  the  notices  whicn,  in 
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marriages  of  Dissenters,  take  the  place  of  banns,  is  declared  a  felony 
(4  Geo.  IV.,  c.  76,  sec.  21,  and  6  and  7  Wil.  IV.,  c.  85,  sec.  89). 
it  wonld  be  easy  to  pass  a  short  statute  for  Scotland  with  similar 
provisions ;  and  the  opportunity  might  be  taken  of  introducing  some 
other  reforms,  such  as  the  aboution  of  our  scandalous  marriage  by 
habit  and  repute.  But  we  cannot  break  ground  on  such  a  subject 
as  this  latter  at  the  end  of  an  article. 


CONTRIBUTIONS  TO  THE  LAW  OF  TRUSTS.— No.  V. 

{Continued  from  page  301.) 

Hating  seen  that  the  appointment  of  a  trustee  by  the  Court  is 
substantially  a  different  thmg  from  the  creation  of  a  factory,  we  have 
still  to  consider  in  what  circumstances,  if  in  any,  such  appointments 
can  competently  be  made.  There  was  a  period,  of  course,  when 
the  distinction  between  the  offices  of  trustee  and  factor  was  less 
clearly  defined  than  it  is  at  present.  Thus,  in  1741,  on  the  &ilure 
of  trustees  for  the  administration  of  bursaries  in  connection  with 
King's  College,  Aberdeen,  the  Court  authorised  the  investment  of 
the  fund  in  the  name  of  the  masters  of  the  College,  the  said  masters 
and  their  heirs  conjunctly  and  severally  being  bound  to  report  their' 
proceedings  to  the  Court  within  six  months  (King's  College  of 
Aberdeen,  Elch.  Tr.  No.  11 ;  see  also  Elch.  Jurisdiction,  No.  21.) 
In  Macdowall  v.  Macdowal  r&for.  7454)  the  Court,  in  the  circum- 
stances, refused  a  prayer  for  authoritv  to  cany  on  a  private  trust, 
holding  that  the  purposes  of  the  trust  had  been  already  fulfilled.  It 
was  added  however — and  this  dictum  is  referred  to  by  Lord 
Brougham  in  the  subsequent  case  of  Millar  v.  Black's  Trs.,  that  the 
Court  would  interpose  where  no  person  had  any  immediate  interest 
in  the  management ;  and  estates  destined  to  charitable  uses  were 
mentioned  as  an  instance  in  point.  We  have  no  other  reported 
case  till  1822,  when  an  anplication  was  made  for  the  appointment 
of  additional  trustees  for  the  management  of  a  fund  bequeathed  for 
the  support  of  schools.  It  appearing  that,  although  some  of  the 
original  trustees  had  died,  there  was  still  a  plurality  of  trustees,  the 

Setition  was  refused  ^^  in  hoc  statu  (Pet.  Marjoribanks,  15.  N.  E. 
95).  In  Pet.  Moir  the  court  declined  to  nominate  a  trustee  on 
the  decease  of  one  appointed  by  a  private  trust^eed,  being  of 
opinion  *^  that  althougn  in  cases  where  there  was  an  absolute  neces- 
sity for  their  interference,  the  Court  would  appoint  a  trustee,  there 
did  not  exist  such  necessity  here"  (4  D.  801).  And,  on  the  &ilure 
of  the  trustees  under  a  mortification,  the  Court  appointed  the  Kirk- 
Session  of  the  parish  ^^  &ctors  to  execute  the  will/'  they  having 
offered  to  act  as  trustees,  provided  an  allowance  were  made  to  their 
derk  for  his  services  in  managing  the  Amd  ^Pet.  Falconer,  9  D. 
142).     Still  later,  the  Court,  on  the  authority  of  an  unreported 
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caa^  remitted  to  the  members  of  a  congregation  to  elect  trusteeB  for 
holding  the  property  of  their  chapel,  the  provisions  for  a  substitution 
of  new  tmstees  under  the  trust-deed  having  become  inapplicable. 
On  the  dection  being  reported  to  the  Court  they  confirmea  it,  and 

S ranted  warrant  to  the  surviving  trustee  to  execute  all  necessary 
eeds  for  vesting  the  property  in  the  new  body  (Pet.  Morison,  12 
S.  307  and  547).  It  will  be  observed  that  this  was,  in  point  of 
law,  an  appointment  of  trustees  by  the  Court,  although  tne  sug- 
gestion ot  the  individuals  whose  election  was  approved  of  was 
naturally  left  to  the  congre^tion.  In  Miller  v.  Blade's  Trs.  there 
was  a  destination  to  trusteesTor  charitable  uses ;  and,  it  was  argued, 
that  the  heir^at^-law  was  entitled  to  defeat  the  setUement,  on  the 

Sound  that  there  was  no  means  of  continuing  the  trust  beyond 
e  lives  of  the  origindl  trustees,  and  of  such  persons  as  they  might 
assume.  The  power  of  distribution  being  of  a  discretionary  nature, 
could  not,  it  was  said,  be  exercised  by  a  judicial  factor.  Lord 
Brougham,  in  delivering  judgment,  explained  that  the  powers  of 
assumption  might  be  extended  by  implication  to  the  new  trustees, 
and  added :  ^'  But  there  is  a  sufBcient  power  in  the  Court  of  Session 
to  provide  for  continuing  the  trust,  in  a  case  of  this  description,  had 
there  been  no  such  clause,"  a  doctrine  which  his  Lordship  defended 
by  a  minute  review  of  the  previous  cases  (2  S.  and  M'L.  1836). 
The  general  question  was  tnereafter  most  carefully  considered  in 
the  case  of  Melville  v.  Lady  Baird  Preston,  16  S.  457.  The  settlor 
in  this  case  had  executed  an  entail  of  his  heritable  estates ;  and  by  a 
relative  trust-deed  he  declared  that  the  beneficial  operation  of  this 
entail  should  be  suspended  during  the  lives  of  his  three  nieces, 
during  which  period  the  property  was  to  be  administered  and  the 
rents  to  be  applied  in  fulnlment  of  the  purposes  of  the  trust.  The 
trust-deed  contained  a  general  disposition  of  the  settlor^s  heritable 
estate,  and  gave  large  discretionary  powers  to  the  trustees,  including 
a  power  to  fit  up  the  mansion-house  for  the  heirs  of  entail,  wit£ 
furniture  and  plate  ^^  according  to  their  own  discretion,"  and  also  a 
direction  to  hold  a  sum  of  L.10,000  at  the  pleasure  of  his  three 
nieces,  and  the  survivor  of  them,  to  be  laid  out  in  improvements. 
The  trustees  declined  to  accept ;  and  certain  of  the  beneficiaries, 
conceiving  that  the  entails  were  merely  burdens  on  the  trust — ^as 
was  afterwards  decided  bv  the  Court — petitioned  for  the  appoint- 
ment of  new  trustees.  The  application  was  consented  to  by  all  the 
boundaries  under  the  trust-aeed  oUier  than  the  heirs  of  entail, 
quoad  whom  there  was  only  a  resulting  trust  terminable  as  soon  as 
the  entail  came  into  operation.  The  Court  nominated  and  appointed 
the  parties  suggestea  ^^to  be  trustees  for  executing  the  different 
powers,  and  carrying  into  effect  the  provisions  contained  in  the 
trust^disposition  and  deed  of  settlement  and  will"  of  Sir  Sobert 
Preston,  ^^  and  that  in  room  and  place  of  the  trustees  named  by  the 
said  Sir  Bobert  Preston,  who  have  dedined  to  accept,  and  witn  all 
the  powers  and  faculties  conferred  upon  the  said  original  trustees 
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by  the  said  trust-deed."  The  new  trustees  having  brought  a  formal 
process  of  declarator  for  having  the  heritable  property  vested  in  their 
persons^  the  action  was  opposed  by  Lady  baird  l^reston  on  the 
ground  that  the  Court  had  exceeded  its  powers  in  making  the  ap- 
pointmenty  but  the  defence  was  unanimously  repelled.  Lord  Gillies 
said — ^'  If  it  were  necessary  to  decide  it,  I  am  clearly  of  opinion 
that  we  have  the  power  of  appointing  a  trustee,  where  a  necessity 
exists  for  it,  and  tnat  it  is  very  useful  and  beneficial  that  such  a 
power  should  exist  in  this  Court.  Lord  Mackenzie  observed — 
^^  We  have  ample  power  to  appoint  a  trustee,  wherever  a  necessity 
exists  for  making  such  an  appointment ;  and  there  was  a  necessity 
for  it  in  this  case."  Lord  Corehouse  held,  that ''  the  Court  have  a 
power  to  appoint  trustees  where  a  case  of  necessity  emerges ;"  and 
Lord  Presiaent  Hope,  while  laying  weight,  in  common  with  the 
other  judges,  on  the  previously  expressed  consent  of  the  parties, 
added — ^^  And  the  Court  could  have  appointed  trustees,  even  with- 
out the  consent  of  the  parties."  In  the  House  of  Lords  the  question 
seems  to  have  been  decided  on  the  ground  that  the  appomtment 
was  res  judicata  between  the  parties,  the  proceedings  under  the 
original  petition  not  having  been  opened  up  oy  reduction  or  appeal. 
Lord  Cottenham,  Ch.  said  that  he  thought  it  unnecessary  to  consider 
whether  the  Court  of  Session  had  power  to  appoint  new  trustees, 
because,  in  this  case,  the  pursuers  had  been  appointed  trustees  with 
the  consent  of  the  appellant,  and  the  appointment,  he  said,  ^  stands 
in  full  force,  and  whilst  it  so  stands,  the  title  of  the  pursuers  under 
it  cannot  be  disputed  by  the  appellant"  (8  CI.  ana  Fin.,  p.  16,  2 
Bob.  45). 

From  these  cases  and  others  which  we  shall  briefly  state,  it 
appears  that  the  authority  of  the  Court  in  this  matter  has  been 
established  by  numerous  precedents,  originating  in  judicial  dictOf 
extending  over  a  long  penod,  acted  on  as  occasion  required  in  the 
administration  of  mortifications  and  chapel  trusts,  and  finally  ex- 
tended with  the  sanction  of  the  Court  of  Appeal  to  private  trusts  of 
an  unusual  nature. 

The  later  cases  which  are  considered  to  have  thrown  discredit 
on  the  authority  of  Preston's  case,  appear  to  us  to  leave  the  principle 
untouched,  the  question  raised  having  relation,  in  these  cases, 
merely  to  the  expediency  of  appointing  trustees  under  private  trust- 
settlements. 

In  M' Asian's  case  the  First  Division,  with  consent  of  the  bene- 
ficiaries, appointed  trustees,  with  the  whole  powers  contained  in  the 
trust-disposition;  the  original  trustees  having  all  died,  and  it  being 
represented  that  the  purposes  of  the  trust  were  such  as  to  render  it 
one  of  considerable  endurance  (Pet.  M^ Asian,  3  D.  1263).  And,  in 
a  trust  for  behoof  of  married  persons  and  their  chUdren,  the  Court 
on  the  death  of  the  orimnal  trustees  appointed  new  trustees  under 
the  disposition,  ^^  with  the  whole  powers  thereby  conferred  on  the 
original  trustees  now  deceased,  they  always  finding  caution  before 
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extract  in  terms  of  the  Act  of  Sederunt  anent  factors"  (Pet  G]rr{]^w, 
7  D.  178).  But  where  the  only  obstacle  to  the  termination  of  a 
family  tmst  was  the  existence  of  an  annuity,  the  Court  refused  to 
appoint  trustees ;  Lord  President  Boyle  observing — *^  We  are  not 
fond  of  appointing  trustees.  We  have  no  good  securities  that  the 
work  will  De  well  done ;  and  in  this  case  I  propose  that  the  party 
should  only  be  nominated  judicial  factor,  with  the  usual  powers" 
(Pet.  Bain,  8  D.  942).  In  Lindsay's  case,  which  was  a  marriage- 
contract  trust,  Lord  Cockburn  said — **  Assuming  that  we  have 
power  to  nominate  new  trustees,  it  would  require  a  strong  case  to 
make  us  exercise  it ;  and  a  strong  case  cannot  be  said  to  exist  where 
the  parties  can  do  it  for  themselves"  (9  D.  1299,  see  antSf  p.  299). 
But  in  Pet.  Nicholson,  12  D.  91 1,  on  the  failure  of  trustees  appointed 
by  a  marriage-contract,  the  First  Division,  on  the  application  of  one 
of  the  spouses,  declined  to  appoint  new  trustees,  but  nominated  a 
judicial  factor.  And  again,  when  Preston's  case  came  before  the 
Court  in  1852,  on  a  petition  for  the  appointment  of  a  third  trustee 
to  supply  a  vacancy  in  the  trust,  the  judges  of  the  First  Division  did 
not  seem  disposed  to  recede  from  their  former  position  in  reference 
to  such  appointments.  Lord  Ivory,  indeed,  remarked  that  of  late 
years  the  Court  had  discountenanced  the  practice  of  appointing 
trustees ;  and,  if  the  question  had  been  open,  he  should  nave  had 

g:eat  doubts  as  to  the  propriety  of  appointing  these  trustees  at  all. 
ut  Lord  President  McNeill's  statement  of  l£e  law  was,  that  ^^  the 
Court  will  interpose  to  name  trustees  only  in  cases  of  necessity, 
where  danger  is  to  be  apprehended  if  the  Court  do  not  interpose. 
The  case  before  us  does  not  come  up  to  that ;  it  is  put  entirely  on 
convenience."  He  added  as  an  illustration,  that  if  one'of  the  two  re- 
maining trustees  were  going  abroad  for  a  dme,  he  might  not  refuse 
such  an  application  (Preston  v.  Preston's  Tr.,  14  D.  1055). 

In  Ferguson  v.  Miftijoribanks,  the  Court  were  asked  to  find  that 
^^  it  is  competent  for  our  said  lords  to  nominate  and  appoint  such 
and  so  many  persons  as  to  them  shall  appear  fit  and  proper"  for  the 
administration  of  an  endowment  of  a  grammar  schooL  The  Court 
held,  that  the  original  nomination  of  certain  parties  and  their  heirs 
had  not  failed,  and  the  action  was  accordingly  dismissed  as  nn* 
necessary ;  the  only  indication  of  opinion  on  the  merits  being  an 
observation  of  Lord  Ivory  (15  D.  646),  to  the  effect  that  the  Court 
of  Seaeion  is  itself  the  trustee  when  a  trust  has  lapsed,  and,  as  such, 
assumes  the  right  of  appointing  a  judicial  factor.  The  difficulties 
attending  the  appointment  of  trustees  were  also  alluded  to  by  Lord 
Deas,  in  a  petition  founded  on  an  ante-nuptial  contract,  and  praying 
fi>r  the  appointment  of  a  judicial  factor  to  hold  a  sum  of  L.3000^ 
which  the  lady's  fiither  had  oecome  bound  to  pay  at  the  first  term  after 
his  death,  for  behoof  of  the  spouses  in  liferent,  and  the  children  in  fee. 
No  trustee,  however,  had  been  nominated  in  the  contract,  and  the 
executor  could  not  secure  the  children's  interest  except  through  the 
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intervention  of  a  trust.  His  lordship,  after  explaining  the  circum- 
stances which  necessitated  the  securing  of  this  money  by  a  trust, 
added,  ^^We  cannot  name  a  trustee;  at  least  not  without  the 
consent  of  all  interested ;  because  the  office  of  trustee  implies  the 
exercise  of  discretionary  powers,  varying  according  to  the  terms  of 
each  particular  trust-deed.  But  we  can  name  a  judicial  factor,  with 
the  usual  powers,  who  shall  be  responsible  to  the  Court  for  his 
actings"  (Pet.  Melville,  18  D.  788). 

The  observation  of  Lord  President  McNeill  in  Preston^s  case,  as 
to  the  course  which  might  be  taken  in  the  event  of  one  of  two 
trustees  leaving  the  country,  leads  us,  in  conclusion,  to  the  consider- 
ation of  a  class  of  cases  in  which  the  Court  have  supplemented  the 
fowere  of  trustees  in  conformity  with  the  intentions  of  the  truster, 
t  does  not  appear  unreasonable  that  the  Court  should  appoint  an 
additional  trustee  to  act  along  with  an  original  trustee  whose 
colleague  has  become  incapable  of  acting.  This  course  indeed, 
seems  preferable  to  appointing  a  factor,  on  the  principle  laid  down 
in  Findlay's  case  (17  D.  1014),  that  the  nomination  of  the  truster 
should  be  respected.  But  we  cannot  point  to  any  case  in  which 
that  course  has  actually  been  followed  with  respect  to  family  trusts. 
The  actual  course  of  practice  has  not  been  uniform.  In  one  case, 
where  the  trust-settlement  was  conceived  in  favour  of  trustees  and 
the  survivor,  and  one  of  two  surviving  trustees  became  insane,  the 
First  Division  granted  warrant  and  authorised  the  petitioner  (the 
acting  trustee)  to  bring  the  aforesaid  trust  to  a  conclusion,  as  sole 
trustee  capable  of  acting  therein,  and  to  act  with  the  full  powers 
and  for  the  purposes  expressed  in  the  trust-deed,  caution  being 
duly  found  (Fraser,  16  S.  692) ;  and  in  1854,  where  one  of  three 
trustees  had  died,  and  another  was  sequestrated  and  refused  his 
concurrence  to  the  execution  of  a  trust,  the  First  Division,  agreeably 
to  their  former  decision,  authorised  the  third  trustee  to  wind  up  the 
trust  with  the  full  powers  conferred  on  the  trusteesjor  survivor,  on 
condition  of  his  finaing  caution  (Pet.  Millar,  16  D.  858).  But,  in 
a  similar  case,  where  an  assumed  trustee  prayed  the  Court  either  to 
nominate  a  new  trustee  to  act  along  with  her  in  place  of  the 
incapable  trustee,  or  otherwise  to  authorise  the  petitioner  to  execute 
by  herself  the  purposes  of  the  trust,  the  Second  Division  refused  the 
prayer;  and  Liord  J.C.  Hope  observed — "The  Court  are  here 
called  upon  to  exercise  an  extraordinary  power  where  it  is  quite 
unnecessary*  The  appointment  of  a  new  trustee,  I  am  aware,  is  a 
thing  which  has  been  done,  but  it  is  most  inexpedient  and  unad- 
visable."  A  factor  was  afterwards  appointed  in  terms  of  an  amended 
prayer  (Pet.  Watt,  16  D.  942).  Where  the  difficulty  arises  from 
a  trustee  having  gone  abroad,  we  have  already  seen  that  the 
remaining  trustee  was  found  entitled  to  act  alone  to  the  effect  of 
assuming  a  colleague  in  the  trust  (Watson  v.  Crawcour,  6  D.  687)  ; 
but  in  a  later  case,  in  which  the  authority  of  the  resident  trustee 
was  doubted,  the  Court  appointed  a  judicial  factor  (Dick  Lauder  v. 
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Laader^s  Trs.,  14  D.  14).  And  an  application  to  the  Court  for  a 
new  appointment  might  be  entertained  (Preston,  supra).  In  the 
earlier  case  of  Cowan  v.  Crawford,  it  was  ruled  that  where  the 
beneficiaries  had  an  interest  to  support  the  administration,  it  was 
not  to  be  considered  as  dissolved  even  by  the  death  of  one  trustee, 
the  absence  of  another  from  the  country — to  whom  a  curator  bonis 
(loco  absentis)  had  been  appointed — and  the  bankruptcy  of  the 
third.  The  absent  trustee  might  still  return  and  claim  the  adminis- 
tration, as  he  had  never  been  superseded  in  his  ofiice  (15  S.  898). 

Where  trustees  cannot  agree  in  the  management,  the  Court  will 
interpose  for  the  protection  of  the  estate.  In  Laird  v.  Nicholl  they 
refused,  on  special  grounds,  to  sequestrate  the  trust  estate ;  Lord 
J.-C.  Hope  observing  that,  if  a  meeting  of  trustees  were  called, 
and  only  two  appeared,  and  they  differed,  there  might  arise  a 
case  for  our  interference,  but  no  such  case  had  yet  arisen  (12  S. 
187).  And  accordingly,  where  a  body  of  trustees  were  equally  di- 
vided as  to  the  management,  two  against  two,  the  Court,  of  consent, 
appointed  a  judicial  factor  (Adie  v.  Mitchell,  14  S.  185).  And 
where  two  trustees  differed  in  limine  as  to  the  propriety  of  assuming 
additional  trustees,  the  Court,  on  the  application  of  the  beneficiary, 
appointed  a  judicial  factor  (Forbes  v.  Forbes,  14  D.  498).  While 
treating  of  the  changes  which  may  take  place  in  the  composition 
of  the  collective  body  of  trustees,  we  shall  conclude  by  considering 
the  means  by  which  an  individual  may  divest  himself  of  the  cha- 
racter of  trustee  without  thereby  putting  an  end  to  the  trust.  Three 
distinct  modes  have  been  recognised  by  English  lawyers  by  which 
the  object  in  question  may  be  attained:  First,  the  trustee  may 
obtain  the  consent  of  all  the  parties  interested ;  or,  secondly,  he  may 
retire  by  virtue  of  a  special  power,  contained  in  the  instrument 
creating  the  trust ;  or,  thirdly,  he  may  obtain  his  release  bv  means 
of  an  application  to  the  Court.  The  principles  of  law  applicable  to 
the  resignation  of  trustees  in  Scotlana  are  precisely  similar ;  though 
it  will  afterwards  be  seen  that  the  interposition  of  the  Court  of 
Session  for  the  purpose  of  liberating  a  trustee  from  his  engagements, 
is  a  remedy  more  sparingly  employed  in  the  Court  of  Session  than 
in  the  Court  of  Chancery.  We  have  already  shown  (ante^  p.  130) 
that  a  trustee,  unless  acting  under  special  powers  to  that  effect, 
cannot  take  it  upon  himself  to  resign  nis  office  even  upon  reason- 
able grounds ;  and  still  less  would  an  arbitrary  or  capricious  with- 
drawal be  permitted.  In  the  case  of  Watson  v.  Crawcour,  indeed, 
permanent  residence  in  a  foreign  country  was  regarded  as  equivalent 
to  resignation.  But  the  report  shows,  that  in  deciding  the  point,  the 
judges  were  desirous  of  putting  that  construction  upon  the  trustee's 
absence  which  would  be  attended  with  least  disadvantage  to  the 
estate ;  and  in  the  case  in  question,  it  was  necessarv  to  hold  him  as 
having  resigned,  in  order  that  the  resident  trustee  might  have  liberty 
to  act  by  himself.  At  most,  this  case  proves  only  that  the  Court 
have  power  to  remove  an  absent  trustee,  or  hold  him  as  having  de 
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faato  resigned ;  and  it  certainly  does  not  warrant  the  conclasion  that 
a  trustee  may  escape  from  all  responsibility  for  future  acts  of 
management  Sy  merely  quitting  the  country,  without  having  used 
the  means  of  obtaining  an  effectual  discharge  by  either  of  the  methods 
we  are  about  to  notice. 

1.  As  it  would  be  contrary  to  equity  to  allow  any  beneficiary  to^ 
complain  of  the  consequences  of  an  act  to  which  he  had  been  an 
assenting  party,  it  follows,  that  if  all  the  beneficiaries  are  suijurisy 
and  that  all  concur  in  sanctioning  the  resignation  of  a  trustee,  he 
may  retire  without  involving  either  himselt  or  his  colleagues  in  any 
new  responsibility.    But  before  giving  their  consent  to  the  contem- 
plated resignation,  the  beneficiaries  would  naturally  wish  to   be 
assured  that  their  interests  were  not  likely  to  suffer  by  the  arrange- 
ment.    Unless  the  resignation  were  effectual,  as  against  the  public 
as  well  as  against  the  beneficiaries,  it  would  be  worse  than  useless ; 
because  it  would  leave  all  the  subsequent  deeds  of  the  trustees  open 
to  challenge,  as  having  been  executed  without  the  consent  of  a 
legal  quorum.    It  is  not,  therefore,  unimportant  to  observe  that  the 
resignation  of  a  trustee  with  concurrence  of  the  beneficiaries  is 
binding  on  all  parties.    Accordingly,  where  one  of  three  tmsteea 
had  resigned,  and  his  resignation  had  been  accepted  by  his  co- 
trustees, and  thereafter  a  second  trustee  resigned  and  his  resignation 
was  accepted  by  the  remaining  trustee,  who  thereupon  assumed 
two  new  trustees  in  pursuance  of  powers  conferred,  and  the  whole 
proceedings  were  subsequently  approved  and  confirmed  by  the  tes- 
tator's family, — the  only  beneficianes  under  the  trust,  it  was  objected, 
on  the  part  of  a  purchaser  from  the  new  body  of  trustees,  that  they 
were  not  in  tittdo  to  sell,  the  resignation  oeing  conceived  to  be 
ultra  viresj  because  not  specially  autnorised  by  the  trust-deed.    But 
the  Court,  ^^  in  respect  of  the  spejcial  circumstances  of  the  present 
case,  and  likewise  of  the  ratification  and  concurrence  of  all  those 
interested  in  the  trust,''  sustained  the  title  (Hill  v.  Mitchell,  9  D. 
239 ;  see  also  Freen  v.  Beveridge,  12  S.  141).    The  report  does  not 
bring  out  any  ^^  special  circumstances"  except  that  both  trustees 
had  a  reasonable  cause  for  resigning,  the  one  being  in  bad  health, 
and  the  other  having  differed  with  his  co-trustees.    The  resignations 
were  made  by  letter.    The  opinions  of  the  judges  show,  that  the 
concurrence  of  the  beneficiaries  and  of  the  other  trustees  was  the 
important  circumstance  which  gave  validity  to  the  resignation. 
Lord  Mackenzie,  for  example,  says,  ^^  It  is  said  that  there  must  be 
an  application  to  the  Court.   No  doubt  that  is  the  best  course.   We 
sustain  all  kinds  of  declarators,  and  a  declaration  of  that  sort  would 
be  a  valid  action ;  but  I  would  hesitate  to  say  that  it  is  absolutely 
necessary,    A  resignation  made  on  the  one  hand,  and  accepted  on 
the  other,  or  a  resignation  called  for  by  the  other  trustees,  or  by  the 
beneficiaries,  and  acceptance  made  on  that  call,  and  the  trust  going 
on  after  the  resignation,  I  don't  see  why  that  resignation  should  not 
be  sustained." 
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The  decision  in  Hill  v.  Mitchell  ought  to  remove  all  doubts  as  to 
the  power  of  a  trustee  to  execute  a  valid  and  effectual  resignation 
during  the  continuance  of  the  trust,  with  consent  of  the  co-tru&» 
tees  and  all  the  beneficiaries*  To  make  the  resignation  perfectly 
unchallengeable,  it  should  be  by  deed,  setting  forth  the  cause  of  re- 
signing, and  embodying  a  consent  by  all  the  parties  interested.  But 
it  appears  from  the  decision  referred  to,  that  an  informal  resignation 
accepted  by  the  trustees  and  homologated  by  the  beneficiaries  may 
be  sufficient.  It  must,  of  course,  be  kept  in  view,  that  if  there  are 
minor  beneficiaries,  it  will  be  impossible  to  obtain  a  legal  consent 
on  their  part.  There  is  no  reason  to  suppose  that  a  consent  by 
guardians  would  be  binding,  because  the  trustee  is  himself  in  the 
position  of  a  guardian  qiu)ad  the  trust-property,  and  must  not  pre- 
sume to  advise  his  wara  in  a  matter  so  closely  affecting  his  own 
interest  and  responsibility.  The  existence  of  a  beneficial  interest  in 
persons  nasciturij  will  also  be  a  bar  to  resignation  by  consent ;  and  if 
the  trustee  has  become  a  party,  in  that  capacity,  in  a  litigation,  he 
cannot  withdraw  without  the  consent  of  the  opposite  party,  although 
the  beneficiary  be  wilUng  to  be  substituted  in  nis  place  (Stephenson's 
Trs.  V.  Marq.  of  Tweeddale,  2  S.  287). 

2.  The  next  and  most  usual  mode  of  enabling  a  trustee  to  resign, 
is  by  means  of  a  special  power  to  that  effect  contained  in  the  trust- 
deed.  Such  powers  are  usually  coupled  with  a  provision  for  enabling 
the  surviving  or  continuing  trustees  to  substitute  new  trustees  in 
room  of  those  who  may  die,  or  resign,  or  become  incapable  of  acting ; 
and  the  right  to  resign  is  generally  made  contingent  on  the  consent 
of  the  other  trustees  being  obtained.  Besignation  in  virtue  of  a 
power  is  usually  made  by  letter  and  acceptance ;  but  the  retiring 
trustee  is  entitled  to  demand  a  regular  discharge.  Where  such  a 
power  is  given,  no  limitations  are  implied  except  those  which  are 
stated  in  tibe  clause;  and  accordingly  a  trustee  may  resign  after  an 
acdon  has  been  raised  against  him,  and  is  entitled  to  be  assoilzied  in 
respect  of  his  resignation,  if  he  found  on  it  in  his  defences  (Gilmour 
V.  Gilmonr^s  Trs.,  14  D.  454).  In  practice,  it  is  by  no  means 
uncommon  for  a  trustee  to  retire  from  a  continuing  trust,  when  such 
retirement  is  authorised  by  the  deed  of  constitution.  Questions 
will  doubtless  arise  under  such  powers,  as  to  whether  the  circum- 
stances under  which  the  trustee  retires  are  exactly  such  as  are  con- 
templated by  the  settler.  In  the  meantime  we  are  not  able  to  refer 
to  any  decisions  of  the  Court  bearing  upon  this  point.  Those  cases 
which  had  reference  to  disputes  as  to  the  filling  up  of  vacancies  in 
the  trust  have  already  (anUy  p.  295)  been  fully  considered. 

8.  When  the  trustee  has  not  received  authority  from  his  con- 
stituent, and  is  unable  to  obtain  the  consent  of  all  the  beneficiaries 
to  his  resignation,  he  will  be  allowed  to  retire,  on  cause  shown, 
upon  an  application  to  the  Court  of  Session.  This  doctrine,  which 
was  first  distinctly  laid  down  in  the  case  of  Hill  v.  Mitchell  («upra), 
has  been  recently  acted  on  by  the  First  Division  in  Pet.  Gordon  (16 
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D.  884),  and  by  the  Second  Division  in  Dick*s  Trs,  t?.  Pridie  (17 
D.  835).  In  the  latter  case,  Mr  Pridie,  having  been  called  as  a 
defender  in  an  action  of  declarator  to  have  it  found  that  he  had  re* 
signed  an  oflSce  of  trustee,  gave  in  defences  stating  that  he  was 
desirous  of  retiring  from  the  trust  on  account  of  the  delicate  state 
of  his  health,  but  that,  as  his  retirement  was  opposed  by  the  bene- 
ficiaries, it  was  necessary  that  it  should  be  authorised  by  the  Court. 
The  Court,  after  a  remit  to  physicians,  pronounced  an  interlocutor, 
finding  ^^  diat,  in  the  circumstances  stated  in  the  said  report,  as  to 
the  state  of  health  of  the  defender,  Peter  Hampden  Pridie,  he  is 
entitled  to  be  relieved  from  the  office  of  trustee  under  the  trust-deed 
and  settlement  of  the  late  Mrs  Jean  Dick,  and  therefore  discharge 
and  exoner  him  of  the  said  office,"  etc.  In  Gordon's  case  the  ap* 
plication  was  by  petition,  stating  that  the  applicant,  who  was  an 
assumed  trustee,  had  gone  to  reside  in  England,  and  was  desirous 
of  resigning  his  office ;  and  praying  for  authority  to  that  effect  and 
for  exoneration.  Intimation  having  been  made  to  the  trtisteesj  the 
Court,  ^^in  respect  no  answers  to  the  petition  had  been  lodged, 
allowed  the  petitioner  to  resign."  A  remit  was  then  made  in  the 
usual  way  before  answer  as  to  the  exoneration ;  but  on  its  being  re- 

E resented  to  the  Court  that  no  intimation  had  been  made  to  the 
eneficiaries,  the  judges  expressed  a  wish  that  this  had  been  done 
before  authorising  resignation,  and  declined  to  find  the  petitioner 
entitled  to  exoneration  or  to  expenses  out  of  the  trust-estate  until 
the  beneficiaries  had  been  called. 

As  regards  the  circumstances  and  grounds  which  will  entitle  a 
trustee  to  be  judicially  exonered,  it  is  understood  that  the  practice 
in  England  is  more  favourable  towards  trustees  than  that  which  the 
theory  of  our  law  is  supposed  to  sanction.  The  doctrine  of  the  law 
of  England  was  thus  explained  by  the  present  Master  of  the  Bolls  : 
' — ^'  It  is  quite  clear  that  any  circumstances  arising  in  the  admini- 
stration or  the  trust  which  have  altered  the  nature  of  his  duties, 
{'ustify  a  trustee  in  leaving  it,  and  entitle  him  to  receive  his  costs; 
mt  tne  circumstances  must  be  such  as  arise  out  of  the  administra- 
tion of  the  trust,  and  not  those  relating  to  himself  individually  " 
(Forshaw  v.  Higginson,  20  Beas,  486).  Now  it  is  extremely  doubt- 
ful  whether  an  unexpected  alteration  in  the  nature  of  the  duties 
undertaken  by  a  trustee  in  Scotland  would  be  held  to  entitle  the 
Court  to  relieve  him  of  the  onus.  On  the  other  hand,  the  cases  of 
Dick  V,  Pridie  and  Gordon,  just  cited,  rather  tend  to  show  that 
changes  in  the  position  of  the  trustee  himself,  such  as  ill  health  or 
non-residence,  unfitting  him  for  the  performance  of  the  trust,  would 
entitle  him  to  obtain  his  discharge;  and,  contrary  to  the  English 
rule  just  stated,  he  would  seem  to  be  entitled  to  charge  his  expenses 
against  the  trust-estate. 

In  treating  of  the  transmission  of  trusts  from  one  trustee  or  body 
of  trustees  to  another,  we  ought  not  to  omit  to  notice  the  transmis- 
sion of  such  estates  to  heirs.     It  is  usual  in  trust-deeds  to  insert  a 
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destination  to  the  heirs  of  the  last  surviving  trustee;  and  even  where 
this  has  been  neglected,  the  heir  of  the  surviving  trustee  is  held,  as 
regards  heritable  property,  to  be  the  heir-at-law  pro  formoy  and 
must  be  called  as  such  in  any  process  of  adjudication  at  the  instance 
of  the  beneficiaries  or  of  a  judicial  factor  (Parker,  Ad.  86).  It 
would  seem  that  iii  England  a  surviving  trustee  may  devise  his 
trust-estates  by  will ;  but  no  such  practice  nas  ever  been  recognised 
in  Scotland ;  nor  would  it  be  attended  with  any  obvious  advantage, 
because  the  powers  of  a  trustee  who  succeeds  merely  in  the  charac- 
ter of  heir  to  a  surviving  trustee,  are  necessarily  very  circumscribed. 
The  heir  to  a  trust  may  indeed  make  up  titles  to  the  estate,  and 
convey  it  to  a  factor  or  to  the  beneficianes,  if  the  purposes  of  the 
trust  are  exhausted.  Professor  Menzies  adds  (Lect.  690),  that  he 
may  ^^  execute  the  trust.  But  it  is  at  least  extremely  doubtful 
whether  a  trustee  by  succession  can  execute  discretionary  powers ; 
and  there  can  be  no  doubt  of  the  right  of  the  beneficiaries  to  have 
the  heir  superseded  by  the  appointment  of  a  judicial  factor,  in  the 
event  of  his  proposing  to  execute  a  continuing  trust."  Professor 
Menzies  distinguishes  between  the  case  where  heirs  are  caUed  by 
the  destination  and  where  they  are  omitted,  as  it  is  only  in  the  event 
of  the  heir  being  called  that  he  is  said  to  be  entitled  to  execute  the 
trust.  We  rather  think  that  in  practice  the  distinction  between 
the  two  cases  is  understood  to  be  very  slender.  If  the  heir  is  called 
by  the  destination,  he  may,  as  already  explained,  make  up  a  title  by 
service  as  heir  of  provision,  for  the  purpose  of  conveying  the  estate 
to  others ;  while  an  heir  not  called  is  understood  to  have  no  title  to 
interfere,  and  is  merely  called  pro  forma  as  defender  in  the  process 
of  declaratory  adjudication. 

The  view  here  taken  of  the  position  of  a  trustee  by  succession,  is 
supported  by  the  opinion  of  Lord  Justice-Clerk  Hope  in  Gordon's 
Trs.  V.  Eglinton.  The  trustees  in  this  case  had  made  up  a  title  by 
disposition  from  the  truster^s  eldest  son,  by  which  the  estate  was 
conveyed  to  the  ^^  trustees  under  the  trust-disposition  before  speci- 
fied, and  their  heirs  and  assignees  whomsoever."  The  Lord  Justice- 
Clerk  observed  (13  D.  1385),  ^'  It  is  true  that  under  this  disposition, 
by  which  it  was  intended  entirely  to  divest  the  eldest  son  and  his 
heirs,  the  title  to  the  lands  would  be  carried  on  after  the  death  of 
the  trustees  into  the  persons  of  their  heirs,  so  as  to  prevent  the  right 
reverting  to  the  eldest  son,  or  to  support  the  acts  oi  any  person  who 
might  be  appointed  to  act,  if  all  the  three  had  died.  But  the  heirs 
would  not  have  been  trustees  in  any  other  sense  than  that  their  title 
would  have  been  burdened  with  the  obligation  to  hold  for  the  pur- 
poses of  the  trust,  and  to  denude  when  duly  called  upon.  But  the 
powers  of  the  office  of  trustee  would  not  have  passed  by  the  law  of 
Scotland."  With  this  opinion  it  may  be  useful  to  compare  the  case 
of  M^Leish's  Trs.  v.  M'Leish,  in  which  a  destination  to  assignees 
was  held  to  confer  a  power  of  continuing  the  trust  by  assuming  new 
trustees  (3  D.  914). 
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In  Gordon's  case^  just  cited,  the  Judges  of  the  Second  Division 
were  all  of  opinion  that  a  destination  to  trustees  and  their  heirs 
meant  that  the  heir  of  the  last  survivor  should  succeed  alone^  the 
title  of  predeceasing  trustees  being  held  to  have  lapsed  altogether,  in 
accordance  with  the  doctrine  of  survivorship.  But  where  tne  inten- 
tion of  the  settlor  is  to  create  a  permanent  trust,  it  would  appear 
that  a  general  destination  to  ^^  trustees,  their  heirs  and  assignees," 
carries  the  estate,  not  to  the  heirs  of  the  last  survivor,  but  to  the 
heirs->at-law  of  all  the  trustees.  In  the  case  of  Ferguson  v.  Marjori« 
banks  (15  D.  637),  the  settlor  conveyed  his  estate  to  trustees,  their 
heirs  and  assigns,  for  the  purpose,  inter  aliay  of  founding  and  main- 
taining a  grammar  school.  All  the  trustees  having  died,  it  was 
maintaineathat  the  succession  had  vested  by  the  law  of  England  in 
the  defender,  as  heir  of  the  last  surviving  trustee;  and  the  Court 
was  invited  to  make  a  new  nomination,  on  the  ground  that  this 
gentleman  was  disqualified  by  bankruptcy.  The  Lord  Ordinary 
(Rutherford)  seems  to  have  assumed  that  the  law  of  Scotland  would 
carry  the  trust,  under  the  given  destination,  to  the  heirs  of  aU  the 
trustees ;  and  his  only  diflSculty  was  in  deciding  whether  the  decision 
must  be  governed  by  the  law  of  England  or  that  of  Scotland.  Lord 
President  McNeill,  while  adhering  to  the  Lord  Ordinary's  decision 
as  being  in  accordance  with  the  expressed  intention  of  the  testator, 
that  there  should  be  more  than  one  continuing  trustee,  would  not 
say  that  the  law  of  Scotland  differed  irom  that  of  England  as  to  the 
construction  of  a  general  destination  to  trustees  and  their  heirs. 
But  distinguishing  between  those  duties  of  the  trustees  which  are 
properly  eaecutoryy  and  those  which  relate  to  the  permanent  manage- 
ment of  the  school,  he  said  (15  D.  642),  ^^Then  assuming,  as  to  the 
first  part  of  the  trust,  that  the  party  who  is  to  receive  and  invest 
this  fund  in  the  event  of  the  failure  of  the  persons  named,  would  be 
the  heir  of  the  last  survivor  of  them,  that  dfoes  not  necessarily  solve 
the  question.  Who  are  the  parties  to  have  the  government  of  the 
school  afterwards  t "  Looking  to  the  peculiar  circumstances  of  this 
trust,  we  do  not  think  that  the  decision  can  be  regarded  as  overruling 
that  of  Gordon  v,  Eglinton  in  the  case  of  ordinary  family  trusts. 
It  certainly  would  lead  to  most  anomalous  consequences,  if  the  mere 
use  of  the  general  expression  ^^  their  heirs  "  were  to  be  held  to  entitle 
the  heir  ofeach  deceasing  trustee  to  take  his  place  in  the  trust  along 
with  the  surviving  original  trustees,  or  even  to  join  in  the  ultimate 
conveyance  to  the  beneficiaries. 
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JURISDICTION  OVER  ENGLISH  BANKRUPTS. 

JOEL  V,  GILL. 

OuB  anticipations  in  regard  to  the  disposal  of  the  important  case  of 
Joel  V.  Gill  have  been  realised.  The  Second  Division  of  the  Court 
of  Session  have  recalled  the  decision  of  the  Lord  Ordinary^  and 
have  fonnd  that  the  clause  of  the  Scottish  Bankruptcy  Act,  which 
brings  under  the  provisions  of  the  Act  as  parties  whose  estates  may 
be  sequestrated,  and  who  may  be  protected  from  diligence  and  dis- 
charged from  their  liabilities,  ^^  living  debtors  subject  to  the  juris- 
diction of  the  Supreme  Courts  of  Scotland/'  will  include  every 
British  subject  from  any  part  of  Her  Majesty's  dominions  who  shau 
reside  continuously  in  any  part  of  Scotland  for  a  period  of  40  days 
or  upwards  previously  to  making  application  to  be  sequestrated 
under  the  Act.  That  the  estates  and  effects,  wherever  situated,  of 
any  party  so  applying,  wiU  be  carried  by  the  award  of  seouestration 
in  Scotland ;  and  that  his  creditors,  wherever  resident,  will  be  bound 
by  the  proceedings  which  may  follow. 

Kthe  carrying  out  of  a  jurisdiction  so  universal  and  paramount  had 
been  bestowed  on  the  Supreme  Court  exclusively,  we  do  not  know 
that  we  would  have  had  much  to  remark  upon.  It  is  a  necessary 
adjunct  of  every  system  of  bankruptcy  law,  that  the  law  of  the 
jurisdiction,  from  which  Ihe  fiat  or  awai'd  of  bankruptcy  should  first 
validly  emanate,  should  govern  the  disposal  of  the  person  and  estate 
of  the  bankrupt.  It  is  mso  in  accordance  with  the  normal  rules  of 
jurisprudence,  that  the  abolition  of  the  distinctions  betwixt  traders  and 
non-traders,  as  subject  to  statutory  bankruptcy,  should  involve  the 
application  of  the  same  grounds  of  jurisdiction  as  are  applicable  to 
oroinary  patrimonial  smts.  We  do  not  propose  to  question  the  ex- 
pediency of  abolishing  the  distinction  referred  to.  But,  when  the 
great  and  most  extensive  powers  which  we  have  mentioned,  are  con- 
ferred not  only  upon  the  Supreme  Court,  but  upon  what  we  may, 
without  much  impropriety,  call  the  whole  inferior  Courts  of  Law 
throughout  Scotland,  in  districts  the  most  remote  and  inaccessible, 
as  weu  as  the  most  central  and  important,  and  when  the  conse- 
quences of  doing  so  threaten,  as  they  now  do,  to  be  most  prejudicial 
to  the  commercial  morality  of  the  country,  we  think  it  would  be 
well  to  consider  whether  it  would  not  be  expedient  to  retreat  to  some 
extent  from  a  course  of  legislation  which  we  have  all  along  consi- 
dered to  be  anomalous,  and  which  we  have  endeavoured  to  demon- 
strate in  a  previous  article  to  be  opposed  to  some  of  the  most  fundar 
mental  principles  of  legal  jurisdiction. 

We  have  already  noticed  this  case  in  all  its  stages,  but  we  may 
shortly  recapitulate  its  leading  points. 

William  Gill,  an  Englishman,  carrying  on  business  in  England, 
and  having,  with  the  most  triflixig  exception,  his  whole  means,  and 
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his  whole  creditors,  and  his  whole  debtors,  if  an^,  in  that  country,  be- 
comes insolvent,  and  it  becomes  advisable  for  him,  probably  in  order 
to  preserve  his  personal  freedom,  to  endeavour  to  obtain  a  discharge 
&om  his  Uabilities  through  the  intervention  of  the  bankruptcy  laws. 
He  does  not  choose  to  meet  his  creditors  at  home,  in  the  Courts  of 
his  own  country,  but  he  goes  to  Tobermory,  in  the  Island  of  Mull, 
on  the  west  coast  of  Scotland,  takes  lodgings  there^  remains  for 
40  days, — the  ordinary  period  necessary  for  acquiring  a  domicile 
on  this  side  of  the  border, — and  then,  on  the  footing  that  he  is  a 
domiciled  Scotsman,  causes  application  to  be  made  for  his  being 
sequestrated  under  the  Bankruptcy  Act  for  Scotland.  This  is 
awarded,— the  process  is  remitted  to  the  Sheriff  of  Argyleshire, 
meaning  thereby  his  substitute  in  the  above  mentioned  island,  and 
Mr  Gilis  creditors,-— certain  Hebrews  in  the  Minories, — and  o^ers, 
are  invited,  by  a  general  invitation  in  the  newspapers,  to  meet  the 
following  weeK  in  the  distant  region  to  which  Mr  Gill  has  betaken 
himself.  Thev  may  probably  hear  nothing  of  the  matter,  or,  if  they 
do.  they  are  bewildered  how  to  act;  the  first  meeting  and  other 
suDseouent  meetings  go  on  under  the  charge  of  some  of  the  more 
friendly  of  the  creditors,  and  if  all  had  gone  smoothly,  these  credi- 
tors, in  the  absence  of  the  others,  might  nave  consented  too,  and  Mr 
Gill  might  have  obtained  a  discharge,  with  which  he  might  have 
returned  to  London,  and  set  both  Hebrews  and  bailiffs  at  defi^i^nce. 
But  before  all  this  could  be  accomplished,  the  attention  of  Mr  Joel, 
a  creditor  of  Mr  Gill,  is  called  to  the  proceeding.  He  objects 
to  following  him  to  Tobermory,  a  place  he  probably  never  heard 
of.  He  objects  even  to  following  Mr  Gill  to  Scotland,  and  con^ 
ceives  that  ne  is  entitled  to  have  him  dealt  with  in  his  own  country 
and  according  to  the  laws  and  institutions  under  which  he  trans- 
acted witli  him.  He  applies  to  the  Supreme  Court  of  Scotland,  on 
the  ground  that  Mr  Gm  beingan  Englishman,  who  had  his  whole 
affairs,  means,  and  creditors  in  jBnglanc^  is  not  entitled  to  the  benefit 
of  the  Scottisn  process  of  bankruptcy,  and  he  craves  that  the  seques- 
tration awardea  may  be  recalled.  Hence  arises  the  question  as  to 
the  validity  of  the  sequestration.  It  was  first  discussed  before  the 
Lord  Ordfinary  (Kinloch)  in  the  Outer  House,  who  pronounced 
a  judgment,  wnich  we  reported  at  the  time,  finding,  that  in  the  cir- 
cumstances Mr  Gill  could  not  validly  be  sequestrated  in  Scotland. 
We  ventured,  in  a  recent  article,  to  question  the  soundness  of  this 
judgment,  and  we  find  that  our  views  are  now  confirmed  by  the 
Court  in  reviewing  the  opinion  of  the  Lord  Ordinary.     We  now 

5ive  the  decision  of  the  Court,  which  was  delivered  oy  the  Lord 
ustice  Clerk,  in  terms  to  the  following  effect : — 

The  Lord  Justice- Clerk,  in  delivering  the  judgment  of  the  Court  said : — The 
question  here  involved  is  one  of  great  practical  importance,  and  has  been  the 
subject  oi  anxious  and  repeated  consideration  by  the  Court.  I  am  now  to  deliver 
their  unanimous  judgment.  The  prayer  for  recall  of  sequestration  is  here  laid 
upon  several  grounds,  but  as  the  Lord  Ordinary  has  rested  the  Laterlocutor 
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redaimed  against  on  the  ground  that  the  residence  here  was  not  of  such  a 
nature  as  to  render  the  bankrapt  subject  to  the  jurisdiction  of  the  Supreme 
Courts  of  Scotland,  it  is  not  necessary  to  dispose  of  Mr  Joel's  other  pleas.  The 
Court  hold  that  the  question  for  them  to  determine  is,  whether  this  case  falls 
within  the  statute,  and  if  such  be  the  case,  that  they  are  bound  to  administer 
the  law  in  disregard  of  all  considerations  of  alleged  equity  or  expediency.  It 
would  bOy  indeed,  subiect  of  regret  were  a  diligence  so  general  and  important 
in  its  effects  to  depend  for  its  competency  on  anything  less  unbending  than  a 
statutory  rule.  The  bankrupt  in  the  present  case  is  not  a  trader.  He  is  an 
Englishman  and  an  English  barrister.  All  his  creditors,  with  one  exception, 
are  in  England.  His  sole  connection  with  Scotland  is  residence  for  forty  days 
continuoiuly  at  Tobermory,  in  the  island  of  MuU*  previous  to  the  date  of  pre- 
senting his  petition ;  and  he  admits  that  this  residence  was  assumed  for  the 
express  purpose  of  qualifying  him  for  sequestration.  It  may  seem,  on  geneml 
principles,  very  startling  and  inexpedient  that  an  insolvent  person  should  be 
entitled  to  make  choice  of  a  country  for  sequestration,  and  thus  alter  the 
rights  of  his  creditors,  and  obtain  immunities  for  himself.  The  Court  must, 
however,  decide  the  case  according  to  the  statute,  no  matter  whether  or  not 
such  a  decision  is  in  opposition  to  the  principles  of  international  jurisprudence. 
A  decision^  if  opposed  to  these  principles,  would  not  receive  effect  in  foreign 
countries ;  but  must  receive  effect  in  England,  as  it  proceeds  upon  a  statute  of 
the^  Impwial  Parliament.  The  clause  of  the  Act  upon  the  construction  of 
which  tnis  case  depends  occurs  in  its  13th  section,  which  sUows  sequestration 
to  be  awarded  of  the  estate  of  anv  person — "  (1st),  In  the  case  of  a  living 
debtor  subject  to  the  jurisdiction  of  the  Supreme  Courts  of  Scotland.**  The 
only  question,  therefore,  is  what,  in  the  sense  of  the  Act,  renders  a  person 
subject  to  the  jurisdiction  of  the  Supreme  Courts.  According  to  the  lorroer 
principles  of  bankruptcy  law,  sequestration  was  confined  to  traders.  The 
^reat  peculiarity  of  the  statute  presently  in  force  is,  that  it  extends  seauestra- 
tlon  to  all  parties  who  are  debtors,  without  reference  to  their  being  traaeis.  It 
must,  therefore,  be  construed  with  regard  to  this  fundamental  alteration  on  the 
law — ^its  professed  object.  To  satisfy  the  requirements  of  the  clause  of  the 
Act,  it  seems  to  me  to  be  sufficient  if  the  debtor  be  at  the  time  of  presenting 
his  petition  subject  to  the  jurisdiction.  The  foundations  of  general  jurisdiction 
are  domicile  in  reference  to  jurisdiction  in  personam,  and  property  iu  reference 
to  jurisdiction  in  rem.  The  bankrupt  here  having  no  property,  the  only  ques- 
tion is— Was  he  subject  to  the  jurisdiction  of  the  Supreme  Courts  of  Scotland 
ratione  domieilii  f  Domicile  in  this  sense  means  the  place  of  residence,  whether 
permanent  or  temporary.  Hnber  holds  it  to  be  so,  as  also  Erskine,  who  says 
(L,  II.,  16)  : — *'  That  place  where  one  has  resided  with  hb  family  for  forty 
days  immediately  preceding  his  citation  is  to  be  deemed  his  domicile  as  to  the* 
question  of  jurisdiction."  According  to  this  text  bare  residence  is  sufficient 
to  found  jurisdiction.  It  is  nowhere  Ifud  down  that  real  domicile  in  the 
true  sense  of  the  term  is  requisite  to  found  jurisdiction.  The  general  prin« 
dple  being  that  residence,  according  to  the  law  of  all  countrieSy  founds  juris- 
diction, it  is  for  each  country  to  fix  by  its  municipal  law  what  period  of  resi- 
dence is  to  be  held  sufficient.  Our  law  has  fixed  ou  forty  days  continuous  resi- 
dence at  one  place  as  being  sufficient  to  found  jurisdiction  ratione  donUeilU. 
It  IS  here  admitted  that  the  bankrupt  resided  in  Tobermory  continuously  for 
forty  days  immediatelv  before  msking  his  application,  and  that  this  was  hisonly 
house  and  residence  for  that  time,  he  then  occupying  or  possessing  no  other 
house  in  England  or  elsewhere.  If  such  a  period  and  kind  of  residence  is  not 
sufficient  to  found  jurisdiction,  there  is  no  otner  that  can  be  held  to  be  so  except 
that  which  constitutes  the  true  domicile.  The  judgment  of  the  Lord  Ordinary 
proceeds  on  two  fallacies — 1st,  That  domicile,  according  to  the  law  of  nations* 
means  something  more  than  residence.  2d,  That  in  the  law  of  Scotland  forty 
days'  residence  constitutes  a  domicile  for  citation  only,  and  not  a  domicile  for 
jurisdiction.    The  principle  of  the  constitution  uf  jurisdiction  is  confounded 
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with  the  regulations  m  to  eerving  pxoeeas.  The  statate  mast  be  held  to  mean 
ordinary  civil  jurisdiction,  there  heing  no  question  Df  status  inrolred  in  seques- 
tration. The  Coart  haye  been  warned  that  serious  consequences  may  flow  from 
such  a  judgment  as  now  pronouneed ;  if  so,  they  spring  solely  from  the  Act, 
and  the  innovations  introduced  by  it. 

It  will  be  observed,  that  the  above  opinion  is  strictly  confined  to 
the  point  of  law  to  be  determined;  and  although  it  alluaes  to,  it  does 
not  enter  upon,  the  consequences  of  the  decision  which  has  been 
arrived  at.  There  is  enoagh,  however,  in  the  opinion  to  show  that 
the  consequences  which  may  flow  from  this  decision  were  perfectly 
obvious  to  the  mind  of  the  learned  judge  who  pronounced  it,  although, 
with  true  judicial  discrimination,  he  aid  not  consider  it  his  duty,  on 
such  an  occasion,  to  discuss  them  or  to  suggest  the  remedies. 

Our  sphere  of  duty  is  different.  We  nave  all  along  protested 
against  the  features  of  the  Bankruptcy  Acts  which  have  bestowed 
supreme  jurisdiction  upon  inferior  tribunals,  as  a  violation  of  legal 
principle,  and  we  predicted  that  they  would  lead  to  flagrant  abuse 
m  the  administration  of  the  law*  This  has  now  been  made  opera- 
tive, and,  we  expect,  will  be  followed  by  a  regular  resort  of  English 
insolvents  and  Dankrupts  to  the  remoter  parts  of  Scotland,  for  the 
purpose  of  obtaining  the  benefits  of  the  Scottish  Bankruptcy  Acts^ 
m  the  hope  that  their  creditors  will  not  go  to  the  expense  and  trouble 
of  following  them.  This  has  been  done  to  some  extent  already*  We 
think,  for  instance,  we  noticed  a  meeting  called  to  be  held  at  Storn- 
away, in  the  Hebrides,  on  25th  January  last,  of  the  creditors  of  a 
stockbroker  in  Surrey,  and,  as  we  have  heard  nothing  more  of  the 
matter,  we  imagine  these  unfortunate  and  much  enluring  parti«i 
have  preferred  the  sacrifice  of  their  claims  to  following  their  consi- 
derate debtor,  especially  at  such  a  season  of  the  year,  to  the  Hyper- 
borean region  to  which  he  had  invited  them.  This  occurred  at  a 
time  when  the  whole  proceedings  ran  the  risk  of  being  annulled  in  the 
event  of  the  decision  in  Gill's  case  being  otherwise  than  it  has  been. 
But  now,  that  this  sort  of  procedure  has  been  in  a  manner  legalised, 
there  is  nothing  to  hinder  any  person  whatever,  in  either  of  the 
sister  kingdoms,  who  hesitates  about  meeting  his  creditors  in  their 
own  Courts  of  Bankruptcy  at  home,  from  repairing  to  a  remote 

J)art  of  Scotland,  where  there  is  little  probability  of  his  being 
bllowed ;  and  where  he  cannot  be  followed  at  all  except  at  great, 
and  probably  incommensurate  expense,  and  with  the  assistance  of 
one  or  two  mends,  getting  throu^n  all  the  proceedings,  and  return- 
ing with  a  discharge  from  his  liabilities,  which  the  wnole  Courts  in 
the  United  Kingdom  will  be  bound  to  give  efiect  to. 

We  do  not  think  the  community  are  prepared  for  this.  We  do 
not  think  it  will  be  found  expedient  in  practice  to  administer  the 
affairs  of  London  barristers,  or  stockbrokers,  or  other  dealers,  in 
Tobermory  or  Stomowa^,  or  it  may  be  in  Lerwick  or  Lochmaddy, 
to  the  latter  two  of  which  places  there  is  access  somewhere  about 
once  a  week  or  once  a  fortnignt — as  well  as  a  great  many  other  places 
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equally  out  of  the  way — ^may  be  selected  under  the  present  state  of 
the  law,  by  parties  unwilling  to  have  their  aflPairs  too  minutely  over- 
hauled, or  to  give  too  minute  an  account  of  themselves.  On  the 
contrary,  we  expect  that  such  a  course  of  matters  will  be  found  a 
very  great  evil,  and  that  it  will  soon  come  to  a  height  which  will 
imperatively  demand  a  remedy.  We  have  abeady  ventured  to 
suggest  what  appears  to  us  to  be  the  remedy  necessary,  namely,  to 
let  tne  power  of  awarding  of  sequestrations  by  this  inferior  Courts 
be  abolished  as  an  act  ot  supreme  and  universal  jurisdiction,  and 
restored  to,  as  it  was  originallv  vested  in,  the  Supreme  Court 
exclusively,  and  let  it  be  left  to  the  discretion  of  that  Court,  accord- 
ing to  where  the  debtor's  principal  place  of  business  is  situated,  or 
his  principal  estate,  or  where  tne  majority  of  his  creditors  reside, 
to  fix  where  the  proceedings  are  to  be  carried  out.  In  all  oases  of 
doubt,  Edinburgh,  as  the  metropolis  and  seat  of  the  Court,  will 
naturally  fidl  to  oe  fixed  upon ;  and  as  all  creditors,  English  as  well 
as  Scotch,  can  easily  repair  to,  or  be  represented  there,  the  facility 
of  this,  by  counteracting  the  objects  of  refugeeism,  will  prevent  its 
being  resorted  to  for  uiat  purpose.  The  *  remote  distncts  of  the 
country  being  thus  rendered  no  longer  available,  the  system  of 
abuse  now  inaugurated  will  be  brought  to  an  end,  and  the  admini- 
stration of  the  Scottish  Law  of  Bankruptcy,  in  this  respect,  placed 
upon  a  footing  which  shall  be  consistent  wi^  sound  legal  principle, 
and  which,  we  trust,  will  then  render  it,  as  we  believe  it  to  be  in 
other  respects,  the  most  perfect  and  most  economical  system  which 
exists  in  any  countiy.^ 


THE  MONTH. 


The  Conservatives  submit  cheerfully  to  their  fate.  They  have 
retired  without  a  murmur,  quite  satisfied  with  having  been  longer 
in  office  then  they  had  any  right  to  expect,  and  delignted  with  the 
spoils  which  fortune  has  cast  in  their  way.  Since  the  month  of 
March  last  year,  their  old  fiiend  Death  has  been  more  than  usually 
busy  in  their  behalf.  No  less  than  three  judgeships  have  been  placed 
at  their  disposal,  by  the  death  of  Lord  Justice-Clerk  Hope,  Ldrd 
Handyside,  and  Lord  Murray.  The  first  office,  which,  as  the 
presidency  of  a  Division  of  the  Court,  is  the  second  highest  prize 
at  the  Scottish  bar,  has  happilv  fallen  to  the  lot  of  one  than  whom 
no  person  was  more  worthy  of  its  honours,  and  who  promises  to  be 
no  less  distinguished  as  a  judge  than  he  was  celebrated  as  an  advo- 

*  Errata  in  former  Article,— Tage  225,  line  10  from  bottom,  instead  of  **  of 
remote  date,"  read  '*  of  no  remote  date." 

Page  229,  line  17  firom  bottom,  instead  of  "  of  the  want  of  skill,  read  "of  the 
skill  or  want  of  skill." 
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cate.  In  the  distribution  of  their  other  patronage,  they  have  been 
remarkably  fortunate.  Lord  Jerviswoode  remains  to  be  proved ; 
but  abreaav  Lord  Eanloch  is  a  most  popular  judge  in  the  Outer- 
House,  and  it  may  be  said  of  him  with  all  safety,  that  he  is  the 
Page  Wood  of  the  Scotch  bench.  So  that,  on  the  whole,  the  acces- 
sion of  Lord  Derby  has  been  to  the  advantage  of  the  profession  and 
the  public.  It  is  to  be  regretted  that  Mr  David  Mure  had  not 
a  longer  experience  of  office.  He  is  a  man  &r  in  advance  of  his 
party ;  and  m  several  important  matters,  would  have  secured  their 
votes  and  influence,  which,  now  that  they  are  out  of  office,  may 
be  used  in  a  contrary  direction.  It  is  a  pity,  therefore,  that  ne  has 
not  had  time  to  connect  his  name  with  any  measure  worthy  of 
remark. 

The  new  administration  has  brought  us  back  our  old  fnends — 
the  family  party.  We  were  this  time  promised  some  modification 
— and  on  that  footing  the  fifty  extreme  liberals,  who  are  the 
masters  of  the  situation,  gave  their  votes  against  Lord  Derby.' 
We  were  to  have  a  "  broad  bottomed  "  ministry — a  liberal  govern- 
ment  ^^  on  a  broader  basis.*'  But  the  phrase  has  no  meaning  in 
this  country — Scotland  is  too  narrow,  the  prizes  too  few,  the  dif- 
ferences of  opinion  too  imperfectly  marked,  the  talent  available  for 
pubUc  affisiirs  too  limited,  or  too  imperfectly  developed,  to  admit  of 
any  extension  of  the  **  basis  "  of  "  the  party.'*  Mr  MoncriefF  being 
the  only  possible  Lord  Advocate,  it  follows,  ea  necessitate  reL,  that 
a  particular  drawing-room  is  the  only  avenue  to  promotion.  Thus 
it  nappens,  paradoxical  as  it  may  appear,  that  whatever  the  com- 
plexion of  the  party  in  power  in  London — ^be  it  Liberal,  Liberal- 
Conservative,  or  Badical — the  same  old  Whig  set  invariably  get 
the  places  in  Edinburgh.  Propriety  is  occasionally  oflended,  nay 
decency  may  possibly  be  outraged,  by  the  inconsistent  and  ano- 
malous consequences  which  sometimes  follow ;  but  the  only  answer 
is, — ^it  can't  be  helped.  For  instance,  Palmerston  is  in  and  Lord 
John  goes  out,  whereupon  the  men  in  office  as  Liberals,  proceed  to 
assail  Lord  John  with  all  kinds  of  abuse.  The  next  turn  of  the 
political  wheel  places  the  divided  sovereignty  of  afiairs  in  the  hands 
of  both  Lord  Jonn  and  Lord  Palmerston ;  the  very  same  set,  notwith- 
standing their  former  abuse  of  their  now  leader,  again  take  the  places 
which  are  political  virtue's  only  reward.  Again,  just  now  John  Bright 
is  abused  by  the  same  gentlemen  in  terms  of  the  vilest  vitupera- 
tion ;  but  wnen  Mr  Brightf  s  turn  comes  (if  ever),  does  any  one  sup- 
pose that  that  will  prevent  them  taking  office,  or  at  least  asking  it, 
under  Mr  Bright  I  Not  at  all — ^why  snould  it  f  Otherwise,  in  the 
first  place,  what  would  become  of  **  the  party ;"  and,  in  the  second, 
what  would  become  of  the  country  f  Keeping  these  considerations 
in  view,  it  is  with  great  surprise  we  learn  that  a  letter,  which  was 
printed  a  few  days  ago  in  a  London  morning  paper,  dated  from 
Edinburgh  and  signed  an  ^^  Old  Eeformer,"  has  not  only  excited 
some  interest  in  London,  but  has  even  attracted  \he  attention  of  the 
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Secretary  to  the  Treasury.    We  give  the  following  extract  firoiu 
this  curious  document : — 

"  The  disposal  of  Oovernment  patronage  during  a  number  of  years  of  Whig 
tnle  has  been  as  unjust,  as  corrupt  in  its  motives,  and  as  excluATe,  as  ever  it 
was  in  the  old  Tory  days  of  the  Dundases,  when  the  chief  of  that  name,  Lord 
MelTille,  was  colloqaially  known  as  **  the  King  of  Scotland."  Two  or  three 
femilies  have  distributed  all  the  vacant  offices  for  the  Whig  party  with  as  little 
responsibility  as  the  Dundases  did  during  the  early  part  of  this  centary  ;  and 
from  the  great  increase  in  the  number  and  value  of  Government  offices  now  as 
compared  with  that  period,  the  patronage  and  power  of  this  Scotch  ''  family 
party  '*  greatly  exceeds  that  of  the  '\King  of  Scotland  *'  and  his  family  allies. 
Amongst  this  family  party  of  distributors  a  few  names  stand  out  prominently, 
as,  for  example,  Sir  William  Gibson-Cr^g  and  Lord  Panmure.  The  Whig  Lord 
Advocate,  and  the  Scotch  Whig  Lord  of  the  Treasury  for  the  time  being,  have 
also  great  influence ;  and  there  are  several  smaller  men  of  the  party  who,  from 
having  the  ear  of  the  leaders,  have  also  considerable  influence  ;  but  the  inde- 
pendent Scotch  Liberal  members  of  Parliament  have  no  influence  whatever, 
even  in  the  disposal  of  offices  vacant  in  their  towns,  although  the  opposite  rule 
b  followed  as  re^^ards  England  and  Ireland.  The  principle  on  which  every 
office  in  Scotland  is  disposed  of  by  this  family  party  is  to  reward  only  the  old 
Whigs  and  their  hangers-on,  who,  in  the  great  majority  of  cases,  are  opposed 
to  all  real  reform,  and  to  keep  down  every  man  who  manifests  any  independ- 
ence of  spirit  or  conduct,  such,  for  exanrple,  as  expressing  his  approval  of  the 
political  sentiments  respecting  reform,  of  Lord  John  Russell,  Sir  James  Graham, 
or  Mr  Bright.  At  the  election  in  1857i  when  Lord  John's  seat  in  London  was 
supposed  to  be  in  jeopardy,  a  movement  was  got  up  by  the  independent  Liberals 
in  Edinburgh  to  bring  rorward  Loi*d  John  (who  was  not  then  one  of  their 
party)  for  that  city,  when  this  family  party  and  their  hangers-on,  who  were 
known  to  express  the  sentiments  of  the  Leaders,  were  almost  frantic  at  the  idea ; 
and  although  the  member  then  proposed  to  be  displaced  was  only  Mr  Charles 
Cowan  (perhaps  the  least  influential  member  then  in  Parliament),  they  were 
most  indignant,  declaring  both  publicly  and  privately  that  they  would  greatly 
prefer  Mr  Charles  Cowan,  and  would  vote  for  him  as  against  Lord  John  Russell ! 
Lord  John,  fortunately  for  them,  declined  to  be  put  in  nomination,  and  there- 
fore there  is  no  register  of  their  anti-Liberal  votes  in  existence ;  but  there  can 
be  no  doubt  of  the  facts  which  I  have  stated.  From  the  greatest  to  the  small- 
est offices,  the  same  rule  of  ostracising  all  who  do  not  belong  to  '*  the  party  '^ 
is  most  ii^exibly  adhered  to,  by  the  &mily  party." 

We  believe  the  fkcts  above  mentioned  are  indisputable ;  but  sup- 
posing they  are — what  then  t  The  writer  would  have  the  field  of 
selection  extended;  but  the  question  remains  on  what  principle 
would  patronage  then  be  admmistered  ?  Would  political  subser- 
viency to  the  dominant  party  of  the  day  still  be  the  rule  ?  At 
present  there  is  this  to  be  said  for  the  so-called  Liberal  retinue  of 
Mr  Moncrieff,  that  they  do  not  obtrude  their  opinions  beyond  a 
very  narrow  circle.  They  never  write,  or  say,  or  do  anything^  either 
for  the  profession  or  the  party.  They  are  merely  required  to  hold 
their  tongues — a  duty  which  they  discharge  in  a  manner  which 
fairly  entitles  them  to  their  just  reward*  But  supposing  the  area 
of  selection  were  enlarged,  would  a  character  for  noisy  and  non- 
sensical declamation  on  a  platform  be  taken  as  a  test  of  ci^city 
for  conducting  a  crown  smt  f  Ten  chances  to  one  but  our  dumb 
friend  would  do  the  work  better  than  the  &vourite  of  the  mob. 
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.The  truth  of  the  matter  is,  that  the  whole  system  on  which,  for 
the  last  thirty  years,  the  legal  and  judicial  patronage  of  Scotland 
has  been  admmistered  is  radically  oad.  Tne  public  interest  has 
been  sacrificed  for  the  purpose  of  securing  party  and  political  ends. 
The  reason  for  maintaining  this  system  has  now  been  swept  away, 
and  the  system  should  go  with  it.  Politics  and  the  profession  have, 
for  some  years,  been  completely  divorced.  We,  lawyers,  never  inter- 
fere on  either  side,  save  perhaps  to  record  a  vote,  attend  a  committee 
meeting,  or  ^^  be  observed  amongst  those  present  on  the  platform." 
Our  former  political  influence  we  have  comparatively  lost.  To 
the  country  at  large  it  is  a  matter  of  utter  indifference  what  our 
opinions  on  politics  are,  especially  as  so  few  of  us  ever  venture  to 
express  them.  The  Lord-Advocate,  therefore,  would  now  have  no 
difficulty  in  governing  the  country  without  a  retinue,  the  more  so, 
as  the  political  prizes  which,  in  London,  are  fought  for  and  gained 
by  aU  sections  of  the  Liberal  party,  must  in  Edinburgh  fall  exclu- 
sively to  one. 

The  sole  ground  on  which  any  one  should  ever  be  preferred 
to  a  public  appointment  is  professional  capacity  for  the  office, 
tried  and  testea  in  the  profession  itself.  We  hope,  therefore,  that 
Mr  Moncrieff's  interpretation  of  a  '^Liberal  Goveinment  on  a 
broader  basis,"  will  be  the  dbtribution  of  patronage  with  a  deaf  ear 
to  everything  like  a  backstairs  or  political  influence.  Let  him  test 
the  system  by  its  results.  How  long  does  he  expect  to  maintain 
the  double  sheriffship,  when  the  office  of  principal  sneriff  is,  in  seve- 
ral instances,  in  the  hands  of  men  who  never  had  a  case  in  their 
lives,  and,  what's  more,  never  will  ?  What  is  the  use  of  an  appeal 
to  a  man  who  brings  to  the  office  qualifications  which  may  exist, 
but  which,  it  is  quite  certain,  had  never  a  chance  of  being  displayed 
before  his  appointment.  The  overthrow  of  the  double  sherifiship 
will  be  one  of  the  heaviest  blows  which  ever  befell  the  Scotch  Bar. 
Our  political  leaders  know  who  is  to  blame. 

At  the  same  time,  we  appreciate  the  difficulties  of  Mr  Moncrieff's 
position.  He  is  the  good-natured  man  of  politics.  He  wishes 
eveiy  one  well,  and,  with  such  slender  resources  at  his  command, 
the  wish  is  not  easily  accomplished.  We  know  not  whether  the 
lines  will  have  any  application  to  him  in  his  new  military  character, 
but  his  past  career  inclines  us  to  think  that  he  is  a  man, 

^^  Qui  didicit  patrise  quid  debeat :  et  qaid  amicis, 
•  ■  •  ■ 

Quod  8it  conscript!,  quod  judicis  officram,  qun 
Paries  in  bellum  missi  ducis ;  ille  profecto 
Beddere  persons  scit  convenientia caique." 

In  trying  to  please  everybody  he  sometimes  succeeds  in  pleasing 
nobody.  For  instance,  a  few  days  ago,  various  members  of  the 
Junior  Bar  were  delighted  with  the  o&r  of  being  made  honorary 
or  extra  deputes — an  honour  much  coveted,  not  only  for  the  distinc- 
tion itself,  but  for  the  certainty  it  affords  that  future  vacancies  will 
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be  supplied  from  among  those  whose  names  are  in  the  commission. 
Bat  fancy  the  astonishment  of  every  one  on  discovering^  when 
they  went  into  the  presence  of  the  Lord  Justice-General,  m  order 
to  De  sworn,  that,  whatever  honour  there  may  be  in  the  office, 
there  was  no  longer  any  distinction  whatever.  Hitherto  the  com* 
mission  has  been  limited  to  eight  or  ten  names ;  but,  when  it  was 
made  to  embrace  no  less  than  thirty,  including  the  deserving  and 
not  deserving — the  halt,  the  maimed,  and  the  blind  of  the  profession — 
the  feelings  of  the  gentlemen  may  easily  be  imagined.  They  must 
have  been  something  like  those  of  the  fifty  lovers  of  the  young  lady 
who  advertised  for  a  husband,  when  they  discovered  that  she  had 
appointed  them  ail  to  meet  her  at  the  same  hour  and  the  same 
place,  each  with  a  buff  waistcoat  and  a  scariet  geranium  in  his 
oatton-hole.  The  proceeding  was  a  great  mistake.  The  Lord* 
Advocate  should  not  have  attempted  to  reconcile  two  utterly  irre- 
ooncileable  things — the  wishes  of  bis  old  VN'hig  friends,  and  the 
necessities  in  which  the  new  Administration  finds  itself  placed.  If 
it  was  necessary  to  have  the  opinions  of  the  more  advanced  section 
of  the  Cabinet  represented  ill  the  Parliament  House,  it  should  have 
been  done  gracefully  and  in  the  usual  way.  There  was  no  occa- 
sion to  counterbalance  the  effect  of  the  concession,  by  including  in 
the  commission  the  names  of  gentlemen  who  had  no  right  to  the 
honour,  and,  what  is  more,  who  had  no  right  to  expect  it,  and,  in 
point  of  fact,  did  not  want  it. 

As  regards  the  Law  in  Scotland,  the  results  of  the  change  of 
Ministry  are  as  follows :— - 

Lard-Advocate — Mr  MoDcrieff,  vice  D.  Mure. 
SolicUor-Chneral—'hlir  Maitland,  vice  Patton. 
Adwfcates-Depui^^k,  R.  Clark,  vice  Browa ;  D.  Mackenzie,  vice  Mil- 

lar  j  Hector,  vice  Blackburn ;  Heriot,  vice  Adam. 
Advocatt-Dt^puU  for  Sheriff-CourU — W,  Ivory,  vice  Montgomerie. 
Crown  Aaent — ^Melville,  W.S.,  vice  Robertson. 
Couned/or  Officers  of  State — W.  Ivory,  vice  Robei-tson. 

The  Counsel  for  Inland  Revenue  (P.  Fraser),  and  for  Woods 
and  Forests  (A.  T.  Boyle),  do  not  go  out  of  office,  as  these  are  now 
permanent  appointments. 

The  last  official  act  of  the  late  Government  was  the  appointment 
of  a  sheriff-clerk  for  the  county  of  Edinburgh.  Mr  John  A. 
Campbell  retired  from  the  office  just  in  time  to  admit  of  the  ap« 
pointment  of  the  gentleman  who  has  long  acted  as  his  depute,  Mr 
K.  Maitland.  In  one  sense  this  is  a  gcwd  selectbn,  as  Mr  Mait- 
land is  familiar  with  the  duties  of  the  office ;  in  another,  it  is  ex- 
ceedingly obnoxious  to  the  profession  in  Edinburgh,  who  are  entitled 
to  look  upon  the  situation  as  one  of  the  few  rewards  open  to  emi- 
nent members  of  the  Societies  of  the  Writers  to  the  Signet  and  Soli- 
citors before  the  Supreme  Courts,  of  neither  of  which  bodies  is  Mr 
Maitland  a  member. 

VOL.  ni. — ^NO.  XXXI.  JULY  1859.  AAA 
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The  year  promises  to  be  entirely  barren  of  legislation.  The 
session  is  already  so  far  advanced  that  attention  to  any  bat  the  most 
urgent  basiness  cannot  be  hoped  for.  The  only  law  Bill  now  before 
Parliament  is  a  short  one,  prepared  by  Mr  Danlop,  for  the  purpose 
of  lessening  the  miseries  arismg  from  the  existing  law  relative  to 
Jury  Trials.  It  is  to  the  same  effect  as  a  measure  brought  forward 
by  Mr  Dunlop  in  the  spring  of  the  year,  whose  career  in  the  House 
01  Commons  was  abruptly  brought  to  a  close  by  the  dissolution. 
Our  readers  are  aware  that,  by  the  Act  17  and  18  Vic,  c.  59, 
two  important  changes  were  made  on  the  practice  of  Jury  Trial — 
the  first  in  allowing  a  verdict  to  be  returned  although  the  jury  were 
not  unanimous ;  the  second,  in  enabling  the  verdict  of  nine  to  be 
returned  after  the  jury  has  been  locked  up  for  aia  hours.  It  is 
now  thought  that  imprisonment  for  that  period  is  unnecessarily 
severe,  and  accordingly  it  is  proposed — 

1.  If  after  having  been  kept  in  deliberation  for  a  period  of  three  honrs,  nine 
or  more  of  the  jui^  on  any  such  trial  as  in  the  said  recited  Act  mentioned  shall 
agree  upon  a  verdict,  the  verdict  agreed  to  bv  such  nine  or  more  may  then  be 
returned,  and  shall  be  taken  as  the  verdict  of  the  jury,  in  like  manner  and  to 
the  like  effect  as  is  provided  by  the  said  recited  Act  m  regard  to  the  verdicts 
thereby  allowed  to  be  returned  after  the  jury  have  been  kept  in  deliberation 
for  a  period  of  six  hours. 

2.  when  in  any  such  trial  nine  of  the  jury  shall  not  have  agreed  on  a  ver- 
dict after  such  jury  has  been  kept  in  deliberation  for  a  period  of  nx  hours,  it 
shall  be  lawful  for  the  Court  or  Judge,  if  such  Court  or  Judffe  see  At,  to  dis- 
charge such  jury  without  their  having  given  in  a  verdict,  in  like  manner  as  a 
jury  might,  prior  to  the  passing  of  this  Act,  have  been  discharged  without  giv- 
ing in  a  verdict  after  having  been  kept  in  deliberation  for  a  period  of  twelve 
hours. 

The  only  objection  to  this  Bill  is  that  it  does  not  go  far  enough. 
If  a  juiy  can  make  up  their  minds  in  half-an-hour  after  they  are 
sent  to  their  room,  it  is  not  likely  that  justice  will  be  promoted  by 
keeping  them  any  longer  in  confinement.  The  interval  is  sure  to 
be  spent  in  the  cuscussion  of  politics — the  price  of  wheat,  the  Derby 
favourite,  or  some  other  topic  equally  fbreimi  to  the  question  at  issue. 
Of  all  the  many  objectionable  features  m  the  English  system  of 
jury  trial,  decidedly  the  most  objectionable  is  compulsory  unanimity. 
That  cannot  be  a  just  judgment  which  is  influenced  by  the  cravings 
of  the  stomach.  In  this  country  the  objection  is  the  more  obvious, 
considering  that  while  a  majority  of  8  to  7,  without  compulsory  de- 
liberation, may  hang  a  man,  it  requires  a  majority  of  9  to  3,  in  order 
to  the  award  of  a  farthing  of  damages ;  and  that  only  aflier  the 
twelve  have  endured  a  given  period  of  imprisonment.  The  author 
of  an  excellent  pamphlet  ^  on  the  subject,  which,  some  day  soon,  we 
shall  notice  more  at  length,  makes  these  remarks  on  this  blot  upon 
the  boasted  institution  : — 

If  we  try  the  practice  of  requiring  unanimity  from  a  jury  by  reason  and  ex- 

1  The  Dark  Side  of  Trial  by  Jury.  By  Joseph  Brown,  Esq.,  of  the  Middle 
Temple.    Loudon  :  Maxwell. 
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perience,  it  will  appear  not  less  repugnant  to  these  than  to  the  most  ancient 
usages  of  other  nations  and  of  our  own. 

It  needs  little  observation  to  discover  that  the  minds  of  men  are  as  various 
as  their  faces,  and  that  this  variety  whether  it  arises  from  nature  or  eduoation 
or  both,  is  as  certain  to  produce  a  difference  in  their  views  of  the  same  subject* 
aa  if  every  man  saw  it  through  a  differently -coloured  pair  of  spectacles.  Nothing 
is  more  common  than  to  find  men  differing  upon  the  mere  objects  of  the  senses. 
But  when  we  come  to  things  which  are  visible  only  to  the  mind's  eje,  and  are 
not  to  be  determined  by  a  foot  rule  or  a  bushel  measure ;  when  we  have  to 
deal  with  motives  and  intentions,  with  the  credibility  of  testimony,  with  con- 
flicting probabilities,  and  inferences  from  evidence,  we  have  bid  farewell  to  all 
unison  of  opinion,  we  have  arrived  in  the  very  regions  of  doubt  and  disagree- 
ment. 

Now,  the  questions  which  juries  have  to  dispose  of  are  the  most  doubtful^ 
difficult,  and  complicated,  which  can  arise  from  the  refinement  and  complexity 
of  men's  transactions  in  an  advanced  stage  of  society.  They  are  riddles  whichi 
would  have  puzzled  CEdipus  and  the  Sphinx  too.  And  as  if  they  were  not 
sufficiently  knotty  of  themselves,  the  mistakes,  suppressions,  and  misrepresen- 
tations of  witnesses  combine  to  render  them  still  more  intricate  and  perplexing. 

In  these  circumstances  it  would  be  contrary  to  all  experience,  if  a  leal  una- 
nimity of  o]>inion  existed  in  the  vast  number  of  cases  in  which  juries  pretend 
to  find  unanimous  verdicts, — ^it  would  be  a  lie  against  nature,  and  nothing  short 
of  a  miracle.  Our  ancestors,  who  contrived  this  scheme  for  solvine  the  riddles 
of  the  law,  knew  well  enough,  for  experience  soon  taught  them,  tnat  to  take 
the  free  and  unforced  opinions  of  each  of  the  jury  and  expect  them  to  be  unani- 
mous, would  be  childish  foUy, — Whence  they  K>und  a  contrivance  exactly  suited 
to  the  genius  of  the  age  for  extorting  that  agreement  which  they  were  deter- 
mined to  have.  If  the  head  of  a  juror  was  impenetrable,  his  stomach  was  made 
of  softer  stuff.  The  ancients,  indeed,  or  some  of  them,  conceived  that  organ  to 
to  be  the  seat  of  reason,  but  I  never  heard  of  any  people  who  made  so  direct 
and  forcible  an  appeal  to  it  as  our  forefathers.  Those  were  the  days  of  una- 
nimity and  uniformity.  If  a  man  ventured  to  dissent  from  his  fellow-Catho- 
lics he  was  burned, — if  he  would  not  agree  with  his  brother  jurors,  they  were 
all  starved  together,  consenters  and  £s8enters.  The  old  writ  *'de  heretico 
oomburendo'*  has  been  long  obsolete,  but  the  starving  of  jurors  still  astonishes 
the  nineteenth  centunr  and  raises  the  laughter  of  Europe.  It  is  true  it  is  never 
carried  to  the  point  of  actually  killing  a  juryman  outright.  The  judge  has  a 
discretion  by  the  modem  practice  of  remitting  the  torture  when  it  is  approach- 
ing the  killing  point.  As  in  the  dungeons  of  the  Inquisition  a  surgeon  always 
stoN:>d  by  and  felt  the  pulse  of  the  victim,  when  his  agonised  frame  was  break- 
ing, to  see  that  his  sufferings  were  not  pushed  too  for  for  nature  to  endure,  so 
the  judge  in  an  English  court  of  law  in  the  nineteenth  century, — the  judge  of 
that  law  which  boasts  the  attribute  of  mercy, — plays  the  surgeon  to  the  un« 
happy  jurymen  who  are  guilty  of  the  heinous  crime  of  differing  in  opinion 
from  their  fellows,  and  only  remits  the  torture  of  famine  when  a  juryman's  life 
is  in  danger.  It  is  a  dej^r<idation  to  follow  a  system  which  clings  to  so  insuffer- 
able a  piece  of  barbarism,  and  which,  after  naving  abolished  the  torture  of 
prisoners  and  criminals,  inflicts  it  on  jurymen.  Not  one  jot  more  revolting  or 
absurd  would  it  be  if  the  jurors  were  tied  up  to  a  post  and  flogged  till  the^ 
agreed.  Tet  monstrous  as  it  is,  it  cannot  be  dispensed  with  so  long  as  unam- 
mity  is  exacted.  The  one  monstrosity  begets  the  other.  Do  away  with  the 
starving  system,  and  you  will  no  longer  have  unanimous  verdicts.  Is  this  con- 
sequence so  alanning  that  any  extremity  is  to  be  endured  first  ?  Shall  the 
most  difficult  questions  of  property  and  liberty  be  decided  by  a  simple  majo- 
rity of  the  judges  ?  Shall  the  questions  of  peace  or  war,  and  the  fundamental 
laws  of  the  kingdom,  be  decided  by  a  majority  of  the  House  of  Commons ;  and 
are  you  afraid  to  intrust  questions  of  mere  debts,  trespasses  and  slanders,  to 
the  majority  of  a  jury  ?    Shall  the  principle  of  a  minority  be  decisive  in  all 
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aasembUeB  of  men,  in  yonr  companies,  ]rour  instiiotioiw,  jonr  public  meeting*, 
yonr  elections,  yoar  vestries,  your  corpoFations,  your  courts,  your  parliamente, 
—^Tery  where,  but  in  jronr  juries  ?  Behold  the  amazing  force  of  custom  !  Had 
this  starred  unanimity  never  existed  in  this  country  before,  were  it  now  to  he 
introduced  for  the  first  time,  all  England  would  cry  out  against  it  as  a  piece  of 
Qothic  barbarism,  as  a  violation  of  nature,  as  a  contradiction  to  all  our  other 
institutions,  as  a  disgrace  to  the  age.  But  because  it  has  been  in  use  for  oen- 
tunes,  it  is  submitted  to  by  all,  defended  by  very  many,  and  cried  up  by  some 
as  the  perfection  of  policy.  After  this  I  cease  to  wonder  that  the  Chinese 
make  tneir  women's  feet  into  goat's  hoofs,  or  that  the  wise  Egyptians  worshipped 
crocodiles.  I  have  no  right  to  be  astonished  that  the  Spartans  whipped  their 
children  to  death  at  the  altar  of  Artemis,  or  that  the  ola  Romans  allowed  the 
creditor  to  slay  his  debtor  like  a  sheep ;  for  I  see  every  day,  in  our  own  courts, 
a  spectacle  sufficient  to  remind  me  that  custom  exerts  a  dominion  over  man- 
kind in  every  age  and  in  every  country,  against  wliich  reason  in  vain  rebels, 
and  humanity  pleads  in  ram. 

We  quote  the  following  instructive  paragraph  from  the  Law 
Timesj  which  seems  to  us  to  apply  with  as  much  force  to  the  Bar  of 
Scotland  as  the  Bar  of  England  : — 

Dr  Johnson  defined  ''angling*'  as  ''the  triumph  of  hope  over  experience.** 
The  same  has  been  said  of  a  *'  second  marriage."  A  third  must  now  be  added 
•*  going  to  the  bar.'* 

There  was  an  immense  "call"  this  term.  When  the  newly-wigged  went 
to  be  sworn  in  at  Westminster  on  Saturdav,  Lord  Campbell,  surveying  the 
crowd  of  aspirants  for  forensic  honours,  slyly  remarked  that ''  it  was  consola- 
tory to  feel  that,  in  times  to  come,  there  was  no  likelihood  of  counsel  being 
wanted  to  protect  the  rights  of  the  Crown  and  the  liberties  of  the  subject." 
A  suppressed  titter  went  round  the  court,  whose  back  benches  were  already 
choked  with  wasting  knowledge  and  wasted  energies  looking  for  employment, 
but  finding  none,  and  bitterly  lamenting  the  foUy  that  tempted  them  into  an 
overcrowded  profession,  having  a  few  great  prizes,  but  a  muUitude  of  blanks. 

The  impending  compulsory  examination  will  do  something  towards  restor- 
ing to  the  profession  a  better  apportionment  of  supply  to  demand.  A  man 
mil  not  be  permitted  to  call  himself  a  Lawyer,  and  to  oe  dubbed  with  the  title 
of  "  learned,"  without  some  knowledge  of  the  calling  he  professes.  This  will 
exclude  the  amateur  barrister,  and,  to  some  extent,  give  more  elbow-room  to 
the  real  barrister.  But,  even  thus  weeded,  we  fear  that  the  call  days  will  con- 
tinue to  exhibit  an  excess  of  competitors  tor  a  steadily  declining  bu sines.  It 
matters  little  to  the  public  what  oecomes  of  all  this  wasted  abuity ;  but  it  is 
of  the  utmost  moment  to  the  aspirants,  who  pine  away  in  discontented  idleness 
the  lives  which,  if  devoted  to  any  other  pursuit,  would  have  been  crowned 
with  the  pleasure  of  success  and  the  substantial  comforts  of  fortune. 

Ko  prudent  man  will  now  so  the  bar,  or  send  a  son  thither,  unless  he  pos- 
sesses one  of  the  following  qualifications,  and  we  place  them  In  the  order  of  their 
importance : — 

1.  Unless  he  is  the  son  or  brother  of  an  attorney,  or  has  married  the  daugh- 
ter of  an  attorney,  or  has  been  himself  an  attorney. 

2.  Unless  he  has  influential  connections  which  can  insure  a  place  for  him,  fit 
or  unfit. 

3.  Unless  he  has  private  property  to  the  amount  of  L.250  per  annum  at 
the  least. 

4.  Unless  he  has  extraordinary  aptitude  for  advocacy — that  rare  combina- 
tion of  faculties  found  only  in  one  man  in  a  million. 

And  if  he  possesses  either  of  these  qualifications,  he  must  not  attempt 
the  bar,  unless  he  enjoys  also  good  health,  a  hide  of  leather,  and  a  face  of  brass. 

Any  other  man  who  "  goes  to  the  bar  **  commits  a  folly  of  which  he  will  re- 
pent him  all  his  life  long. 
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Perhaps  in  Scotland  we  are  not  quite  so  badly  off  as  our  English 
brethren^  because  we  have  always  had  a  double  examination  b^ore 
admission.  We  are  glad  to  observe  that  the  Inns  of  Court  are 
about  to  follow  our  example  in  this  particular,  which,  to  a  certain 
extent,  will  provide  a  remedy  for  the  eviL  A  committee,  headed 
by  Sir  B.  Bethel],  has  recommended  that,  in  future,  there  should 
be  two  compulsory  examinations — one  in  the  English  and  Latin 
languages  and  English  Histonr  previous  to  admission  to  an  Inn  of 
Court;  the  other,  in  general  jurisprudence  and  English  law  prior 
to  being  called  to  the  bar.  The  adoption  of  this  proposal  will  do 
much  to  raise  the  tone  of  the  Englisn  bar,  and  will  doubtless  help 
considerably  to  lessen  the  number  of  candidates  for  its  honours. 

The  Faculty  of  Advocates  has  literally  gone  daft  on  the  subject 
of  the  Volunteer  Rifle  Corps.  The  Dean  has  been  deposed,  and 
Serjeant-Major  Baker  reigns  in  his  stead.  Drill  three  times  arday, 
and  target  practice  from  early  mom  till  dewy  eve.  With  such  en- 
thusiasm, the  Corps  is  likely  to  do  Captain  E.  S.  Gordon  infinite 
credit.  We  observe  that  our  English  brethren  have  caught  the 
contagion.  A  Lawyers'  Corps  is  being  formed  by  the  Inns  of 
Court. 

The  appointment  of  Lord  Campbell  as  the  new  Lord  Chancellor 
appears  to  have  given  great  satisfaction  in  England,  and  must  be  a 
source  of  much  gratification  to  his  countrymen.  With  us  his  opi- 
nions in  Appeal  Cases  have  always  been  much  respected.  His 
career  is  another  example  that  the  Law  never  does  injustice  to  those 
who  do  justice  to  her. 

Lord  Campbeirs  career  has  been  extraordinary.  His  father  was  a  Scotch 
Presbyterian  minister,  and  he  was  originally  intended  for  the  Scotch  Church. 
He,  however,  resolved  upon  the  legal  profession^  and  after  many  briefless  days 
and  much  hard  work  as  a  reporter,  his  great  talent  began  to  be  recognised. 
It  was  not  until  he  was  fifty  years  old  that,  after  repeated  failures,  he  entered 
the  House  of  Commons.  Stafford,  at  length,  planted  him  among  the  Re- 
formers ;  he  sprung  into  the  Solicitor-Generalship ;  next  he  became  Attorney- 
General  ;  thirdly,  the  Whigs  made  him  a  Peer  and  Chancellor  of  Ireland. 
After  this,  a  Toty  interregnum  affording  him  some  leisure,  he  converted  him- 
self into  a  biographer  of  the  profession  his  genius  graced.  But  he  was  made 
for  public  and  political  life.  So  they  appointed  him  Chancellor  of  the  Duchy 
of  Lancaster ;  and,  ultimatelj^,  when  Denman  passed  away,  John  Campbell 
assumed  the  scarlet  and  ermine,  with  the  collar  of  S.S.,  and  mounted  the 
marble  chair.    And  now  he  is  Lord  High  Chancellor  of  England. 

The  liquidators  of  the  Western  Bank  have  served  their  sum- 
mons against  the  Directors.  The  action  concludes  for  several  mil- 
lions sterling,  and  is  rested  on  these  grounds : — 1st,  Wrongous, 
culpable,  and  gross  violation  and  neglect  of  duty,  and  also  excess  of 
power  and  contravention  of  the  Company's  contract  of  copartnery, 
Dy  the  Directors  and  Members  of  the  Committee  of  Management. 
2d,  The  defenders  are  liable  for  the  loss  sustained  in  consequence 
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of  the  Bank  carrying  on  business  subsequent  to  June  1851,  as  con- 
cluded for  in  the  last  seven  conclusions  of  the  summons,  on  the 
ground  of  fraudulent  concealment  practised,  and  false  and  fraudu- 
lent representations  made  to  the  Bank  and  its  Shareholders  by  the 
Directors  and  Committee  of  Management.  A  separate  action  is 
going  on  at  the  instance  of  a  shareholder,  on  the  false  and  fraudulent 
representations  contained  in  the  Directors'  reports. 

We  beg  to  direct  attention  to  an  important  Act  of  Sederunt, 
which  has  just  been  passed,  for  the  purpose  of  putting  a  stop  to  the 
capricious  exercbe  of  the  right  of  countermanding  notices  of  trial 
in  jury  causes,  which  was  frequently  attended  with  great  injustice 
and  inconvenience  to  parties. 
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FIRST  DIVISION. 

Rec,  Note  J.  Q.  Hopkibk. — Mcgf  20. 
Procen — Reclaming  Note — Competent^ — A,  S.  24,  Dee.  1838,  tec.  5. 

The  competency  of  this  reclaiming  note,  against  an  interlocutor  of  the  Lord 
Ordinary  on  the  Bills,  refusing  a  suspension,  was  objected  to  in  respect  that, 
whilst  the  reclaiming  days  expired  daring  vacation,  the  reclaiming  note  was 
not  intimated  to  the  respondentia  agent,  nor  to  the  clerk  of  the  Bills,  within 
fourteen  days  after  the  date  of  the  interlocutor  refusing  the  note  of  suspension. 
No  appearance  was  made  for  the  reclaimer,  and  the  Court  refused  the  reclaim- 
ing note  as  incompetent. 

Mrs  Ann  Macabthuk  or  Souteb  and  Others  v.  GEoaeE  Laidlaw 

Davidson  Maqkintosh. — May  20. 

Proof^-^luty  Trial —  Witness — Interest — Agent  and  Client — Mandate, 

In  a  conjoined  process  of  advocation  of  competing  petitions  for  service,  a 
proof  of  aged  witnesses,  to  lie  m  retentis,  was  allowea  and  led,  at  which  all 
parties  were  represented.  Thereafter  the  claimant  who  stood  in  the  position 
of  defender  in  the  process,  died.  His  son  then  presented  a  petition  to  be  served 
heir  in  general  to  tne  common  ancestor.  And  this  petition  was  advocated  and 
conjoined  with  the  other  competing  petitions.  The  case  was  sent  to  a  Jury. 
At  the  trial  the  pursuers  proposed  to  read  in  evidence  the  depositions  of  two 
of  the  aged  witnesses  who  had  since  died.  This  was  objected  to  by  the  de- 
fender, as  incompetent ;  but  the  objection  was  overruled.  An  exception  was 
taken,  and  in  support  of  that  exception  the  defender  now  pleaded : — That  there 
was  no  evidence  that  the  agent,  who,  it  was  said,  represented  the  defender's 
father  at  the  examination  of  the  witnesses,  was  authorised  to  act  for  or  repre- 
sent him.  Even  although  he  had  been  so  authorised,  the  defender  was  not 
bound  by  his  actings,  having  been  no  party  to  that  process.  He  appeared  here 
as  a  third  party,  bound  by  nothing  but  what  he  himself  had  done.  And  after 
he  became  a  party  to  the  process,  the  pursuers  ought  to  have  taken  the  de- 
positions over  again,  if  they  intended  to  use  them  in  evidence  as  against  the 
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defender.  Farther  the  depositions  had  heen  tendered  in  eyidence  generally, 
and  for  no  specific  purpose.  Hdd — That  the  exception  was  not  welffoonded. 
The  proceedings  in  a  serrice  are  of  a  peculiarly  public  chanicter,  and  the  de- 

Sositions  in  question  were  the  best  evidence  that  could  be  obtained  of  what  the 
eceased  persons  said.  The  defender's  father  was  an  opposing  party  in  the 
service,  having  the  same  interest  as  the  present  defender,  and  having  been  re- 
presented at  the  examination  of  the  witnesses,  and  it  was  not  incumbent  on 
the  other  party  to  prove  the  mandate  of  the  agent  who  was  set  forth  in  the 
record  as  having  rejpresented  the  father.  That  must  be  presumed  from  what 
apneared  in  the  judicial  proceedings,  coupled  with  what  was  known  of  the 
oroinary  course  of  business  in  the  absence  of  all  evidence  to  the  contrary. 
He  was  heir  apparent  at  the  time,  and  the  only  person  who  could  competently 
do  anything  in  the  matter ;  and,  although  the  son  might  not  represent  him,  it 
did  not  follow  that  nothing  which  the  father  did  could  affect  the  son,  when  he 
came  to  claim  as  heir  through  the  father's  death.  It  was  not  the  duty  of  the 
pursuers  to  take  the  depositions  over  agsdn,  but  of  the  defender  himself,  if  he 
was  not  satisfied  with  them.  And  equally  his  duty  to  object  to  the  want  of 
specification  in  tendering  the  evidence :  and  it  did  not  follow,  that  evidence 
which  might  be  objectionable  in  a  general  point  of  view,  was  therefore  inadmis* 
sible  for  any  purpose  whatever. 

John  Baillie  Baillib  of  Lets,  Compkdner — Patbick  Obamt,  Respondent. — 

Jfa^21. 

HeriUible  and  Moveable — Entail — Diligence — Can  Jewellery  and  Heir-home  he 

Entailed  f 

The  heu:  in  possession  of  an  entailed  estate  was  charged  upon  a  promissory 
note  for  L.4000,  at  the  instance  of  the  respondent,  to  whom  the  bill  had  been 
endorsed,  and  who  threatened  to  poind,  for  payment  of  the  debt,  certain 
valuable  heir-looms  attached  to  the  entailed  estate.  The  heir  presented  a 
suspension  and  interdict,  pleading  that  the  entail  was  granted  under  the  re- 
striction that  it  should  not  be  in  the  power  of  the  heirs  of  entail  '^  voluntarUy 
to  sell,  alienate,  or  put  away  the  diamond-ring,  or  other  articles  specified  and 
contained  in  the  said  schedule,"  contravention  to  be  followed  by  forfeiture  and 
any  voluntary  alienation  being  declared  null.  The  complainer,  therefore, 
applied  for  interdict,  in  order  to  prevent  the  heir-looms  being  carried  of^  and 
a  forfeiture  of  the  estate  thereby  incurred.  Bellied — Heir-looms  being  of  the 
nature  of  moveables  cannot  competently  be  entailed.  Further,  the  prohibition 
applies  only  to  voluntary  sales,  and  therefore  cannot  operate  as  a  bar  to  a  com- 
pulsorjr  sale  under  legal  diligence.  The  Lord  Ordinary  on  the  Bills  granted 
interdict  This  interlocutor  was  brought  under  review  of  the  Inner  House. 
The  complainer  then  declined  to  say  anything  in  support  of  it.  Thereupon 
the  interlocutor  was  recalled,  and  a  remit  made  to  the  Lord  Ordinary  to  refuse 
the  suspension  and  interdict,  it  being  remarked  by  Lord  Ivory,  that  the  case  of 
Teitch  «.  Young,  25th  May  1808,  F.G.  pointed  at  the  impossibility  of  entailing 
moveables,  the  Court  having  there  sustained  the  arrestment  of  furniture,  books, 
and  effects  conveyed  by  the  assignation  in  the  deed  of  entail.  But  the  rest  of 
the  Court  specially  reserved  their  opinions  on  the  general  question. 

Jouir  Fyffe  9.  Edward  Habwood  and  Others. — Mt^  25. 

Process — Issues — Mutual  Contract — Obligation — Joint  and  Several. 

In  an  action  against  the  owners  of  a  vessel  for  furnishings,  the  pursuer  al- 
leged that  the  furnishings  were  made  ^'on  the  order*'  of  certain  of  the  defenders 
for  behoof  of  themselves  and  the  other  owners,  who  denied  that  they  had  any 
interest  in  the  vessel  at  the  date  of  the  alleged  order,  and  averred  that  they  had 
not  ^  directly  or  indirectly  ordered  from  the  pursuer  the  furnishings  for  the 
price,  of  which  he  now  sues.''  The  pursuer  proposed  to  take  an  issue,  whether 
ne  '*  furnished  to  or  on  behalf  of  the  defenders,  or  any  and  which  of  them,"  the 
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stores  in  question  ''for  the  use  of  the  ship  * Strathalian'"  of  Glasgow,  and 
whether  they  were  resting  owing,  etc,  2.  '^  Whether  on  the  order  oV*  etc., 
the  pursuer  furnished,  etc.,  "  and  whether  the  defenders,  or  any  and  which  of 
them,''  being  owners,  '*  have  taken  the  use  of  the*'  furnishings,  ''and  whether 
they,  or  any  and  which  of  them,  are  indebted  and  resting  owing."  This  second 
issue  was  ultimately  abandoned.  As  to  the  first,  the  defenders  objected  that 
the  question  was  not  whether  the  goods  were  furnished  to  the  ship,  but  whether 
they  were  furnished,  as  alleged  by  the  pursuer,  on  the  order  of  the  defenders. 
Liability  could  only  arise  in  that  event.  It  was  not  enough  that  the  goods 
had  be^  ordered  **  on  behalf  of"  the  defenders — ^Mackenzie,  19th  Jan.  1856, 
26  Law  Times,  p.  223.  Beplied^-li  was  sufficient  to  prove  that  the  goods 
had  been  furnished  by  the  pursuer,  and  that  the  defenders  had  used  them.  It 
was  not  necessary  to  say  by  whose  orders  they  had  been  furnished.  The  case 
was  the  same  as  if  the  goods  had  been  furnished  to  a  servant  or  some  one 
having  authority  to  receive  them :  therefore  it  was  proper  and  sufficient  to 
insert  the  words  **  <m  behalf  of,"  the  burden  of  proof  of  course  lying  upon  the 
pursuer. — ^Willox  v.  Binnie,  Macfarlane  on  Issues,  p.  448.  8ayers  Assignee  v. 
Walden,  p.  468.  Smith  v.  Ross,  p.  442.  Held-^fhai  it  was  sufficient  to  put 
in  issue  whether  the  furnishings  were  made  to  the  defenders  for  the  use  of  the 
ship,  and  whether  the  defenders  were  resting  owing,  and  that  it  was  not  neces- 
sary to  put  in  issue,  expressly,  the  prior  conti-act  allefred.  Therefore  the  words 
**  on  behalf  of*  disallowed,  and  the  first  issue  so  amended,  approved  of. 

Tbs  Magistrates  of  Haddikgton,  OBJEcrroRS  in  Localitt  of 

Haddington. — May  25. 

Bes  Judicata — Teind — Conventional  Payment — Surrender — Process, 

A  buigh  became  bound  by  agreement  to  pay  600  merks  to  a  second  minister, 
and,  in  course  of  time,  the  charge  was  recognised  by  the  Teind  Court,  and  a 
decree  of  modification  and  locality  pronounced,  but  unaccompanied  by  a  decree 
of  erection.  Held — That  judgment  to  the  effect  that  so  long  as  the  conventional 
payment  exceeded  what  the  burgh  could  be  call^  upon  to  pay  out  of  its  teinds, 
it  was  not  liable  in  augmentation  of  the  stipend  of  toe  second  minister,  was  not 
res  judicata  in  regard  to  the  first  charge,  or  even  that  the  pavment  was  of  the 
nature  of  teind  ;  and,  that  although  it  exoeedcfl  the  whole  teind  drawn  by  the 
burffh,  it  did  not  relieve  them  of  liability  for  payments  made  for  a  pmod  ex- 
ceeding the  years  of  prescription  to  the  first  minister.  Held  also — That  a  minute 
of  surrender  lodged  m  process,  and  bearing  the  clerk's  mark,  was  not  effectual, 
not  being  ugned  by  counsel,  there  being  no  interlocutor  allowing  it  to  be  seen 
or  sustaining  it. 

William  Baibd  v.  William  Ranker  Fortune. — Mc^  25. 

Superior  and  Veusal — Part  and  Pertinent — Seaioare. 

The  question  in  this  action  of  declarator  was,  whether  the  pursuer  had  the 
sole  ana  exclusive  right  to  the  seaware,  whether  growing  or  drifted  upon  the 
shores  adjacent  to  his  lands  and  estates  of  Elie,  Ardross,  Anstruther,  etc.,  as 
in  a  question  with  the  defender,  who  also  claimed  a  right  to  remove  drifted 
seaware  for  the  use  of  an  inland  farm  called  North  Muircambus,  of  which  he 
was  proprietor.  The  lands  belonging  to  the  pursuer  and  defender  originally 
formed  part  of  the  same  barony.  In  1794,  the  lands  or  farm  of  North  Muir- 
cambus, '*  as  the  same  is  now  or  was  sometime  possessed  by  Thomas  Foulis,  with 
.  .  .  parts,  pendicles,  and  pertinents  whatsoever,**  were  alienated  and  were 
ever  afterwards  held  on  separate  titles.  They  were  acquired  in  1812  by  John 
Fortune,  the  defender's  father,  with  a  description  the  same  as  in  the  deed  of 
1794.  In  1853,  the  pursuer,  Mr  Baird,  purchased  the  baronies  of  Elie,  Ar- 
dross, Anstruther,  etc.,  in  so  far  as  not  previously  alienated.  Before  1812,  the 
tenant  of  North  Muircambus  was  in  use  to  take  seaware  from  the  shore  for 
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the  purpose  of  the  farm.  After  1812  the  new  proprietor  continued  to  do  80. 
The  present  proprietor  of  the  baronies  of  Elie,  etc.,  now  brought  this  action, 
containing  conclusions  declaratorv  of  his  exclusive  right  to  seaware,  and  also 
containing  a  conclusion  for  interdict  against  the  defender  continuing  the  prac- 
tice of  taking  it.  His  contention  was,  that  being  the  owner  of  a  barony,  havuig 
charters  with  an  express  clause  of  wrack  and  ware — in  the  tenendas  only  how- 
ever— ^and  having  it  admitted  to  him  that  he  had  had  immemorial  possession, 
his  right  to  the  seaware  was,  in  these  circumstances,  incontrovertible  even 
with  the  crown.  It  was  an  incident  of  hb  property,  or  rather,  it  was  a  part 
of  his  estate,  which  was  no  doubt  casual,  because  it  depended  so  much  upon 
the  winds  and  waves,  being  greater  in  time  of  storm  tnan  of  calm  weather ; 
but  although  thus  casual  and  occasional,  it  still  constituted  as  much  a  part  of 
his  estate  as  his  mansion-house :  Any  person,  therefore,  who  claimed  to  par- 
ticipate in  the  privilege  must  do  so  in  virtue  of  a  right  or  title  derived  from 
the  pursuer,  or  m  virtue  of  a  burden  imposed,  if  such  a  burden  could  be  im- 
posed upon  him,  of  the  character  of  a  servitude  by  prescriptive  exercise,  in 
virtue  of  a  h<Me  title^  of  rights  inconsistent  with  an  exclusive  right  in  the 
pursuer.  The  pursuer's  lands  were  conveyed  as  the  farm  of  North  Muir- 
cambus.  After  its  disjunction  from  the  barony,  it  ceased  to  have  any  right  to 
participate  in  the  privileges  of  the  barony.  It  relapsed  into  the  condition  of 
a  separate  tenement,  and  being  an  inland  farm,  the  word  "  pertinent  *'  could 
not,  in  regard  to  it,  be  held  to  comprehend  the  right  to  seaware  ex  adverse  of 
the  pursuer^s  lands.  The  defender  claimed  the  right  as  an  incident  of  the 
barony  of  which  he  claimed  to  be  part  proprietor,  and  also  as  a  servitude  in 
favour  of  his  lands  constituted  by  prescriptive  use.  Held — That  the  owner  of 
a  barony  might,  in  selling  a  part  of  it  not  contiguous  to  the  shore,  convey 
along  with  it  a  right  to  ta^e  seaware  from  the  shores  of  the  barony.  Seaware 
was  not  a  privilege  inseparable  from  the  shore.  The  question  then  arose, 
must  the  conveyance  be  express,  or  could  it  be  operated  by  a  clause  of  parts 
and  pertinents  1  The  Court  held  that  an  express  conveyance  was  not  neces- 
sary. A  clause  of  parts  and  pertinents  would  carry  the  privilege,  if  intended  by 
the  parties  to  do  so.  In  the  present  case,  the  clause  of  parts  and  pertinents 
had  that  effect.  (1.)  The  right  of  wrack  and  ware  was  not  like  a  right  of 
patronage,  which,  though  attached  to  a  barony,  was  not  proportionally  attached 
to  each  part  of  it.  It  was  more  like  a  right  of  pasturage,  which  would  be 
carried,  under  a  clause  of  parts  and  pertinents,  witn  a  portion  of  the  barony, 
Ersk.  II.,  9, 1($.  (2.)  The  lands  of  North  Muircambus  had  long  been  dealt 
with  as  a  separate  part  of  the  barony,  and  yet  retained  the  right  of  wrack  and 
ware.  (3.)  The  lands  were  conveyed  to  the  defender's  fatner  in  the  same 
terms  as  those  of  the  titles  on  which  it  had  previously  been  possessed,  with 
the  right  of  wrack  and  ware.  (4.)  The  conveyance  to  the  defender's  author 
had  been  interpreted,  too,  by  the  subsequent  usage,  which  was  quite  uniform, 
to  drive  away  seaware  for  manuring  North  Muircambus.  This  usage,  in  the 
circumstances,  though  lasting  from  1817  to  1853,  could  not  be  founded  on  aa 
prescription,  but  it  certainly  construed  the  conveyance  in  favour  of  Mr  For- 
tune's right  to  tiJce  seaware.  During  that  long  period  the  right  was  never 
challenged,  and  it  had  no  doubt  been  estimated  in  the  rental,  on  which  the 
defender's  father  bought  the  lands,  and  which  he  was  now  entitled  to  continue 
to  enjoy.  Whether  the  defender's  right  be  of  the  nature  of  a  servitude,  and 
how  its  exercise  was  to  be  regulated  in  connection  with  the  rights  of  the  rest 
of  the  barony ,  were  questions  which  it  was  not  necessary  to  consider,  because 
the  interdict  and  declarator  were  both  sought  on  the  footing  that  the  defender 
had  no  right  to  interfere  with  the  seaware  whatever,  and  that  the  sole  and  ex- 
clusive right  to  it  was  vested  in  the  pursuer. 


VOL.  m. — vo^  XXXI.  JULY  1869.  b  b  b 
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The  Lord-Advocatb  9,  Ratnes,  Luftow,  and  Co. — Mc^  26. 
Process — Expenses — Honorarium, 
In  this  case,  issues  haying  been  lodged  by  the  pursuer,  in  obedience  to  an 
interlocutor  of  the  Lord  Ordinary,  which  also  appointed  the  defenders  to 
lodge  a  counter  issue,  if  so  advised,  the  defenders  had  a  consultation  with 
counsel.  In  consequence  of  the  consultation,  the  defenders  lodged  no  counter 
issue,  but  stated  objections  to  the  pursuer's  issues,  which  resulted  in  the  action 
being  abandoned  on  payment  of  expenses.  The  discussion  on  issues  before  the 
Lorcf  Ordinary  did  not  take  place  for  ten  dayB  after  the  consultation.  Fees 
were  sent  bv  the  defenders  to  counsel,  both  ror  the  consultation  and  the  dift- 
cussion  ben>re  the  Lord  Ordinary  ;  but  the  auditor  disallowed  the  former. 
The  defender  objected  to  this  disallowance.  Lord  Iyobt — Under  the  old  prac- 
tice, when  there  were  reclaiming  petitions,  there  was  always  a  consultation  be- 
fore the  adrising;  but  one  fee  covered  both.  Lord  Deas — ^That  was,  no 
doubt,  the  generid  rule ;  but  in  peculiar  cases,  fees  were  sent  and  allowed  both 
for  the  consultation  and  the  advising.  The  fee  for  advising  ought  to  be  large 
enough  to  cover  both  the  consultation  and  the  discussion.  In  the  present  case, 
he  would  have  sustained  a  larger  fee  for  the  discussion ;  but  he  could  not  sus- 
tain the  fee  for  the  consultation  separately.  The  Court  repelled  the  objection. 
Dean  of  Facultt  Moncrieff — The  practical  result  will  be  that,  in  future, 
the  consultation  fee  will  be  larger  than  it  has  been  in  use  to  be. 

The  Commercial  Bank  of  Scotland  9.  Robert  William  Kennard. — Magf  27. 

In  re  Mereatoria —  Writ — Obliff<Uion — Title  to  Sue, 

The  Commercial  Bank  aUeged  that,  on  6th  June  1846,  Andrew  M'CnUoch 
of  Olai^ow,  purchased  from  the  FaJkirk  Iron  Company,  of  which  the  de- 
fender is  the  only  known  partner,  200  tons  of  railway  chairs,  and  for  which 
the  price  of  L.1050  was  paid.  In  reference  to  this  transaction,  the  following 
agreement  or  obligatory  letter  was  granted  : — '^  To  Joseph  Dodds;,  Esquire, 
Sasgowj — ^Falkirk  Ironworks,  6th  June^  1846.  Sir, — We  hold  on  your  ac- 
count, and  undertake  to  deliver,  when  required,  to  your  order,  200  tons  rail- 
way chairs,  Caledonian  pattern,  at  either  end  of  the  Edinburgh  and  Olasgow 
Railway,  or  at  Oransemouth.  We  have  been  paid  the  price  by  Mr  M^Culloch. 
We  are,  etc.,  for  Falkirk  Iron  Company  (signed),  Grahau  Hardis,  Manager.'* 
This  agreement  or  obligatory  letter  was  blank  endorsed  by  Dods ;  and  by  the 
usage  and  practice  of  the  iron  trade,  it  was  alleeed  such  agreement  or  obli- 
gatory letter,  so  endorsed,  was  held  to  confer  on  the  holder  thereof  full  riffht 
to  demand  implement  of  the  obligation  therein  contained.  It  was  farther 
averred  (Oct.  2),  that  by  his  blank  endorsement  Dods  delivered  and  trana- 
ferred  the  obligatory  letter  to  M'CuUoch,  and  M'Culloch,  in  respect  of  ad- 
vances made  to  him  and  Mr  William  Dixon  by  the  Commercial  Bank,  delivered 
it  to  the  Bank  in  security  of  their  advances.  On  these  allegations,  the  Bank, 
as  in  right  of  the  agreement,  sued  the  Falkirk  Iron  Company  for  deliverv  of 
the  chairs,  or  for  L.I050  as  damages.  The  defender  demed  that  M'Culfoch 
purchased  the  chairs  on  6th  June  1846,  and  stated  that  he  had  large  claims 
against  him.  He  further  pleaded  that  the  delivery  order  in  question  was  in- 
valid, as  not  being  stamped  or  probative,  and,  at  all  events,  was  not  transferable 
by  endorsation  or  delivery.  The  Lord  Ordinary  held  the  delivery  order  was 
to  be  considered  as  a  document  granted  in  re  mereatoria ;  and  that,  as  such, 
though  neither  stamped  nor  probative,  it  was  transferable  by  endorsation  or 
deliveiy,  and  a  good  ground  of  action  by  the  pursuers  against  the  defender. 
The  defender  reclaimed.  In  obedience  to  an  interlocutor  of  the  First  Division, 
ordering  them  to  give  explanations  of  their  statements  in  art.  2  the  pur- 
suers gave  in  a  minute,  in  which  they  stated  that,  *<  before  the  date  of^the 
missive  or  oblijgatoiy  letter  in  question,  Mr  Dods  and  Mr  M'Culloch  had 
been  engaged  in  some  joint  speculations  in  railwajr  shares,  in  the  course  of 
which  w  M'CuUoch  was  called  upon  to  give  security  to  Mr  Dods,  on  which 
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account  Mr  M'Cnlloeh  got  and  delivered  to  Mr  Dods  the  document  in  question. 
Afterwards  Mr  M^Cailoch  was  enabled,  by  advances  or  accommodations  given 
to  him  by  Mr  Dixon,  to  settle  with  Mr  Dods,  and  on  such  settlement  he  got 
from  Mr  Dods  the  said  document,  blank  endorsed,  as  it  now  stands.    It  was 
arranged^  when  Mr  Dixon  made  the  advances  to  MrM'GuUoch,  that  he  should 
giet  security,  and  accordingly  Mr  M^Culloch  delivered  the  document  as  security 
to  Mr  Dixon,  when  he  got  it  from  Mr  Dods.    The  precise  dates  of  these  trans- 
actions the  pursuers  have  not  been  able  to  discover ;  but  they  occurred  some 
time  before  March  1847,  when  Mr  Dods  died.    His  estate  was  not  sequestrated 
till  28ih  April  1848.    About  the  beginning  of  1848,  Mr  Dixon  required  an  in- 
crease of  accommodation  from  the  pursuers,  and  on  15th  February  1848,  they 
agreed  to  discount  his  bill  for  L.20,000,  on  getting  from  him  various  securities, 
and  inter  aUa  the  deposit  of  a  quantity  of  iron  in  the  hands  of  Allan  and 
Poynter,  storekeepers,  Glasgow,  for  behoof  of  the  pursuers,  as  the  parties 
nominated  by  them  to  receive  and  hold  the  same  on  their  account.    As  a  por- 
tion of  the  security  so  given  by  Mr  Dixon,  he  delivered  to  Allan  and  Poynter, 
for  behoof  of  the  pursuers,  the  obligatory  letter  in  question,  blank  endorsed  by 
Bfr  Dods,  as  aforesaid.     It  was  so  delivered  on  or  before  27th  April  1848.    On 
tlie  faith  of  this  and  other  securities  by  Mr  Dixon,  the  Bank,  on  5th  May  1848, 
discounted  Mr  Dixon's  bill  for  L.20,000,  delivering  to  him  the  proceeds  under 
deduction  of  the  discount.    Of  this  sum  more  than  L.5000  still  remains  due  to 
the  Bank,  in  security  of  which  they  hold,  inUr  aU<h  the  document  in  question 
— ^it  having  been  given  up  to  them  by  Allan  and  Poynter."   Hdd — That  there 
was  no  relevant  usage  of  trade  averred.    Any  usage  referred  to  was  in  the  iron 
trade,  which  had  come  into  existence  at  a  comparatively  recent  period.  But  even 
such  limited  usage  was  unavailing,  for  this  document  was  not  granted  in  re 
mereatoria.    It  did  not  arise  in  a  contract  of  sale.    It  was  made  and  used  for 
the  special  purpose  of  security  upon  which  money  might  be  advanced.   It  was, 
therefore,  not  entitled  to  the  privileges  of  a  mercantile  document ;  and  being 
neiUier  stamped  nor  probative,  nor  regularly  assigned  to  the  pursuers,  they 
eould  not  maintain  the  present  action  upon  it.    Any  claim  they  might  have  on 
the  transaction  itself  would  be  reserved. 

Leith*8  Trustees  v.  General  Btres*  Executors. — Jtme  1. 

Transaction — Loan — Riffht  in  Secwity — Inwrwnoe. 

The  fund  m  medio  in  this  case  consisted  of  the  bonuses  which  accrued  on  two 
policies  of  insurance  for  L,2500  each,  efifected  in  1838  by  the  late  Dr  C.  Flem- 
ing's trustees  on  the  life  of  the  late  General  Byres.  In  that  year  General 
Byres,  who  was  proprietor  of  the  entailed  estate  of  Tonley,  granted  a  bond  of 
redeemable  annuity  to  Fleming's  trustees,  whereby,  in  consideration  of  the 
sum  of  L.4999  advanced  to  him  by  them,  he  became  bound  to  pay  to  them  a 
yearly  annuity  of  L.502,  ds.  Od.  during  hb  life,  and  assigned  the  rents  of  the 
entailed  estate  in  security  thereof,  but  reserviDg  power  to  redeem  the  annuity, 
on  making  payment  of  the  sum  advanced,  as  therein  mentioned.  It  was  ad- 
mitted that  the  annuity  was  calculated  so  as  to  yield  to  Fleming^s  trustees  in* 
terest  at  5}  per  cent,  on  the  capital  advanced  by  them,  and  a  sum  sufficient  to 
pay  the  premiums  on  the  two  policies  of  insurance  which  had  been  effected  on 
General  Byres*  life.  At  Martinmas  1834,  Fleming^s  trustees  agreed,  at  the  re- 
quest of  General  Byres,  to  restrict  the  annuity  to  L.452,  3s.  9d.,  being  4^  per 
cent,  on  the  capital  advanced,  besides  the  sum  required  to  pay  the  premiums 
on  the.two  policies.  By  assignation  dated  16th  May  1842,  Fleming's  trustees, 
in  consideration  of  the  sum  of  L.4999  received  by  them,  assigned  to  the  trustees 
of  lltn  Forbes  Leith  and  Colonel  Stewart's  executors,  the  said  redeemable  bond 
of  annuity  and  the  two  policies  of  insurance  on  General  Bjres'  life.  It  was 
set  forth  in  the  assignation  that  Fleming's  trustees  were  allowed  to  and  did 
effect  two  policies  of  insurance,  ^  at  the  expense  of  the  said  Patrick  Byres,  as 
additional  securities  for  the  ultimate  payment  of  the  said  L.4999  ;**  and  that 
they  thereby  granted  full  power  to  their  assignees  to  uplift,  receive,  and  dis- 
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charge  the  whole  sums,  including  the  bonuses  which  might  become  due  on  the 
said  two  policies  of  insurance,  and  to  applj  the  amount  in  payment  of  the  prin- 
cipal sum  of  L.40d9  interest  due  thereon,  and  penalties  and  expenses  under  the 
eaid  bond  of  annuity  and  conveyance  thereof :  ^  declaring  that  our  said  dis- 
ponees  and  assijjfnees  shall  be  bound  and  obliged  to  hold  just  count  and  reckon- 
ing with  the  said  (General  Byjes  or  his  representatives,  by  and  in  virtue  of  the 
bond  in  our  favour  and  this  convevance."  At  the  death  of  General  B  vres^  which 
took  place  in  Febnutfv  1864,  all  the  sums  due  under  the  redeemable  bond  of 
annuity  were  fully  naid  to  Mrs  Leith's  trustees,  or  the  other  parties  having  right 
thereto;  and  they  likewise  received  from  the  contents  of  the  policies  of  insurance 
full  payment  of  the  capital  sum  of  L.4999  originally  advanced  to  (General  Byres, 
and  in  security  of  which  the  policies  were  eflfected  and  assigned.  For  some 
years  previous  to  his  death,  the  premiums  of  insurance  were  pud  separately 
and  directly  by  Qeneral  Byres  to  the  insurance  companies.  .  In  these  circum- 
stances, the  bonuses  were  claimed  by  the  creditors  in  tne  redeemable  fund,  being 
the  assignees  of  Fleming's  trustees,  who  originally  efiPected  the  policies  on 
General  Byres'  life,  and  by  Qeneral  Byres*  executors  as  representing  him. 
Held — That  the  bonuses  belonged  to  General  Byres'  executors.  When  money 
is  borrowed  on  redeemable  annuity,  and  a  policy  of  insurance  is  opened  as  a 
security  for  the  sum  advanced,  with  concourse  of  the  debtor,  the  radical  inte- 
rest in  the  policy,  after  the  debt  is  faUy  satisfied,  may  be  in  the  debtor,  under 
a  contract  express  or  implied,  from  the  nature  of  the  transaction  and  the  acts 
of  the  parties.  In  form,  the  transaction  between  General  Byres  and  Fleming's 
trustees  was  the  purchase  of  an  annuity,  but  in  substance  it  was  a  loan  upon 
security.  The  assignation  clearly  showed  that  the  policies  of  insurance  were 
merely  assigned  as  a  security  for  the  debt,  interest,  and  expenses ;  and  when 
these  were  fully  satisfied  out  of  the  proceeds  of  the  policies,  the  creditors  had  no 
further  interest  in  the  surplus,  and  it  must  be  accounted  for  to  the  representa- 
tives of  the  debtor. 

The  Cltdbsdalb  Banking  Compant  v,  Russbl  and  Son 
AND  William  Johnston. — June  1 . 

MuUipUpoinding — Competency — Landlord  and  Tenant. 

Mr  and  Mrs  Gillespie,  as  proprietors  of  Torbanehill,  brought  a  reduction  of 
a  lease  of  the  minerals  on  the  estate — ^under  which  lease  Messrs  Russel  and 
Son  were  tenants.  Pending  that  reduction,  the  tenants,  in  order  to  prevent 
any  possible  forfeiture  of  their  right,  consigned  with  the  Clydesdale  Banking 
Company  certain  sums  of  money,  on  several  occasions,  which  were  described  in 
the  receipts  as  ^  royalties  on  the  Torbanehill  minerals,  due  at  Candlemas  last, 
per  statement  renc(ered  to  the  proprietors'  agents,  which  is  placed  to*'  the  credit 
of  the  tenants,  and  as  **  half  year's  fixed  rent  of  the  Torbanehill  minerals  due 
at  Lammas  last,  which  is  placed  to  the"  credit  of  the  tenants.  The  sums  so 
consigned  amounted  to  L.1600,  ISs.  lOd.  In  the  litigation  between  Messrs 
Russel  and  their  landlord,  Messrs  Russel  had  obtained  decrees  for  expenses  to 
the  amount  of  L.610, 18s.  Id.,  leaving  a  balance  of  L.983, 17s.  dd.,  due  to  Mr 
and  Mrs  Gillespie.  Of  that  sum  Mr  and  Mrs  Gillespie  granted  an  absolute 
assignation  to  Mr  Johnston  on  the  narrative  of  the  pendinff  litigation  in  regard 
to  the  lease,  but  under  the  express  provision  and  declaration  that  it  was 
granted  **  without  prejudice  to  the  several  actions  mentioned  in  the  assignation, 
and  under  reservation  of  the  whole  claims,  rights,  pleas,  and  obligations  of  Mr 
and  Mrs  Gillespie  therein  or  otherwise  competent  in  the  premises."  Mr  Johnston, 
the  assignee,  then  raised  this  multiplepoinaing,  on  the  allegation  that  the  Bank 
refused  to  pay  the  balance  of  the  sums  consigned,  with  their  consent,  without 
production  of  the  receipts  which  Messrs  Russel  and  Son  withheld.  He  there^ 
fore  raised  this  action  m  name  of  the  Bank,  calling  Messrs  Russel  and  Son  as 
competing  claimants.  Messrs  Russel  and  Son  stated  that  the  rents  consiffned, 
as  well  as  the  future  rent,  would  be  due  only  in  the  event  of  the  lease  being 
sustained.    The  alleged  assignation  was  a  mere  device,  to  which  the  real  raise 
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a  party,  by  which  Mr  and  Mrs  OUlespie  attempted  to  obtain  payment  of 
the  renta  without  homologating  the  misslyes  of  lease  bv  taking  payment  of  the 
rents,  or  without  granting  a  discharge  therefor.  Toe^  denied,  that  in  the 
event  of  the  lease  being  reduced  they  would  be  indebted  in  any  sum  to  Mr  and 
Mrs  Qillespie,  against  whom,  in  that  event,  they  had  large  counter  claims.  They 
therefore  pleaded  that  the  action  was  incompetent.  Held — ^That  it  was  neces- 
aar^  to  the  validity  of  the  action  that  there  should  be  a  true  case  of  double 
claim  to  one  fund  or  property,  on  separate  and  hostile  grounds.  This  action 
appeared  to  be  raised  for  no  other  purpose  than  to  have  it  decided  whether  Mr 
and  Mrs  Gillespie  could,  during  tne  dependence  of  the  reduction,  exact  the 
rents  under  the  lease  from  Messrs  Russel  and  Son.  The  assignation  did  not 
alter  the  relation  of  the  parties.  The  assignee  stood  precisely  in  the  position 
of  the  cedent ;  and  if,  in  the  person  of  the  cedent,  this  multiplepoinding  would 
have  been  incompetent,  equally  so  must  it  be  in  the  person  of  the  assignee.  But 
for  the  pending  action  of  reduction,  there  could  have  been  no  room  for  the 
tenant  refusing  payment  of  the  rents.  But,  in  the  meantime,  he  wanted  to  re- 
tain the  control  over  them,  on  the  ground  that  he  had  lar^  counter  claims 
against  his  landlord.  In  such  circumstances  the  landlord  might  have  a  direct 
action  for  the  rent  against  the  tenant.  His  diffictdty  was  to  avoid  seeming  to 
recognise  the  lease,  the  validity  of  which  he  disputed.  Still,  there  was  only  one 
creditor,  and  one  debtor.  There  were,  properly  speaking,  no  other  parties  to 
this  process  than  the  landlord  and  tenant.  Prior  to  the  assignation,  there  was 
no  competition  and  no  double  distress ;  and,  by  granting,  the  assignation  the 
landlora  could  not  create  it  any  more  than  the  tenant  ooind,  by  consigning  the 
money  in  bank,  and  retaining  the  full  control  over  it  as  he  had  done  in  this  case. 

John  Learmontb  v.  The  Citt  of  EDmBUROH. — June  1. 

Tein€ls — Herkahk  Right — Pasture  Lands^Burgh — Superior  and  Vassal, 

The  question  raised  in  this  process  of  augmentation  and  locality  of  St  Cuth- 
berts  was,  whether  the  lands  of  Lochbank,  Bruntsfield  Links,  and  the  Meadows, 
belonging  to  the  City  of  Edinburgh,  were  teindable,  and  also  whether  any  part 
of  the  augmented  stipend  to  the  minister  of  St  Cuthberts  could  be  localled  upon 
the  City  of  Edinburgn,  as  mid-superiors  of  the  lands  of  Broughton,  Bellevue, 
and  Lord  Alva's  feu.  These  lands  were  held  in  feu  of  the  Oovemors  of  Heriot's 
Hospital  for  a  cumulo  feu  and  teind  duty ;  and,  in  like  manner,  the  city  drew 
from  their  sub- vassals  eumulo  feu  and  teind  duties,  the  whole  Lmds  beinff  feued 
out.  The  City  of  Edinburgh  judicially  admitted  that  the  gross  rentaiof  the 
Meadows  and  Brunt^eld  Links  for  the  year  ending  Martinmas  1820 — ^this  pro- 
cess was  raised  in  1819 — ^was  L.409,  and  that  the  amount  of  feu  duties  drawn 
by  them  for  the  lands  of  Lochbank,  etc.,  exceeded  the  agricultural  value  of  the 
lands  feued  out.  They  founded  upon  certain  charters  erecting  the  lands,  of 
which  Bruntsfield  Links  and  the  Meadows  formed  part,  into  a  burgh,  as  giving 
them  an  heritable  right  to  the  teinds,  but  they  also  alleged  that  these  lands 
were  not  teindable  subjects,  and  never  were  so.  They  were  held  by  the  tenure 
of  burgage  in  precisely  the  same  way  as  the  streets  and  grounds  within  the 
burgh,  and  never  had  been  under  cultivation,  or  used  for  ordinary  agricultural 
purposes.  Heid, — That  the  erection  of  lands  into  a  burgh  does  not  imply  a  con- 
veyance of  the  teinds  thereof  to  the  grantee ;  that  such  a  charter  of  erection 
will  not  found  a  prescriptive  right  to  the  teinds,  and  that  it  was  not  a  ground 
for  exempting  lands  from  the  payment  of  teind  that  they  were  held  burgage,  or 
that  from  time  immemorial  they  had  been  used  only  for  pasture,  and  were  sub- 
ject to  certain  burdens  which  prevented  them  being  used  for  tillage.  In  neither 
of  the  charters  founded  on  was  there  any  conveyance  of  the  teinds.  It  had  been 
maintained  that  the  erection  of  lands  into  a  burgh  was  equivalent  to  an  erection 
of  them  into  a  barony,  and  that  the  erection  of  them  into  a  barony  implied  a 
conveyance  of  the  teinds  thereof  to  the  grantee.  Even  supposing  the  erection 
of  lands  into  a  burgh  to  be  equivalent  to  their  erection  into  a  barony,  there  was 
no  authority  for  holding  that  such  an  erection  implied  a  conveyance  of  the 
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teinda  of  tbe  lands  to  the  givantee.  Nor  was  there  any  authority  for  that.  On 
the  contrary,  the  principle  was,  that  teinde,  aa  being  $eperatum  tensmentuiHf  were 
not  included  in  a  conteyance  of  the  landa  unless  special  circumstances  showed 
that  they  were  truly  meant  to  be  included.  As  to  the  eumulo  feu  and  teind 
duty,  it  did  not  appear  that  the  superior  was  the  titular  of  the  teinds ;  and  as 
it  was  admitted  that  the  free  teind  was  not  exhausted^  which  ther  must  be  be- 
fore a  heritor  baring  an  heritable  right  to  his  teinds  could  be  allocated  upon, 
it  ynB  unnecessary  to  decide  any  questions  in  regard  to  them  in  hoe  tMu, 

Albxandeb  Wbbster  and  Others  (Rettie*s  Trustees)  v.  William  Rethe  and 

Others. — June  4. 

Succei$ion — LegUim — Collation — Parent  and  Child — Loan — Discharge. 

Middleton  Bettie  died  in  May  1863,  hu  wife  having  predecessed  bim.  He 
¥ras  survived  by  four  children,  Kobert^  William,  James,  and  Jane.  By  a  deed 
of  agreement,  dated  16th  January  1847*  William  and  James  accepted  of  a  cer- 
tain present  payment  from  their  fiither  in  full  of  their  legal  claims  of  le^tim, 
which  they  thereby  discharged.  Jane  Bettie  did  not  dischaige  her  claims  of 
legitim,  nor  did  it  appear  that  Robert  Bettie  had  granted  any  express  dischsjrge 
of  his  claims.  The  question  now  was,  whether  he  was  bound  to  collate  cer- 
tain sums  advanced  to  him  by  his  fiither,  amounting  in  all  to  L.78i,  lis.  9d., 
which  sums  were  alleged  to  have  been  advanced  for  his  benefit  and  with  a 
view  to  the  promotion  of  his  interests,  to  one  or  other,  or  partly  to  each,  of 
two  firms  or  companies  in  which  he  was  successively  concerned,  he  having 
been  a  partner  of  the  one  and  sole  partner  of  the  other.  The  last  of  these 
sums  was  dated  22d  April  1839.  The  first  16th  December  1830.  He  was  at 
that  time  a  partner  of  a  firm  which  was  afterwards  dissolved.  The  firm  of 
which  he  was  sole  partner  was  sequestrated  in  1841.  In  the  sequestration,  a 
claim  was  lodged  to  the  extent  of  L.1029,  8s.  3d.,  by  the  firm  of  Middleton 
Bettie  and  Son,  a  partnership  which  had  been  originally  entered  into  between 
the  testetor  and  his  son  William,  and  was  afterwards  carried  on  by  William 
and  James  imder  the  same  name,  the  father  having  retired  in  1846.  Affidavit 
to  the  debt,  as  due  to  that  firm,  was  made  by  the  &ther  as  one  of  the  partners. 
Promissory  notes  and  bills  for  various  sums  were  then  produced.  The  bank- 
rupt received  his  discharge,  on  a  composition,  in  November  1841,  but  no  part 
of  the  composition  was  paid.  This  multiplepoinding  was  raised  for  the  distri« 
bution  of  the  testator's  trust  estote,  under  his  trust  settlement,  by  which  he 
directed  his  estete  to  be  divided  into  equal  shares  amongst  his  children.  The 
claimants  other  than  Bobert  now  averred,  that  Robert's  daim  of  legitim  had 
been  discharged  during  his  father's  lifetime,  not  indeed  expressly,  but  by  his 
receiving  from  his  father,  the  tesUtor,  various  sums  which  **  were  advanced 
ai  loans,  and  are  still  resting  owing,  with  interest,  by  Robert  Bettie  to  the 
trust  estete.  At  all  evente,  they  were  such  advances  as  &11  to  be  steted 
against  any  claim  of  legitim  on  his  part."  They  admitted  that  the  creditor, 
in  the  documents  of  debt  token  from  Rettie  for  several  of  the  sums  in  question, 
was  not  Middleton  Rettie,  but  Middleton  Rettie  and  Son.  But  they  averred 
and  offered  to  prove,  that  it  was  the  understanding  of  all  the  parties,  that  the 
testetor  alone  was  the  true  creditor.  Two  of  the  sums  had  been  advanced  to 
Robert  after  the  sequestration.  The  claimanto  averred  that  these  had  been 
truly  advanced  to  him  for  his  behoof  as  an  individual.  Robert  Rettie-admitted 
that,  prior  to  his  sequestration,  certain  sums  had  at  one  time  been  due  by  him 
as  borrowed  money,  but  to  the  firm  of  Middleton  Rettie  and  Son,  and  not  to 
his  father  personally ;  and  he  pleaded  that  his  liability  to  repay,  in  any  pos- 
sible view  as  to  who  was  the  creditor  in  these  loans,  was  extinffuie^ed  by  his 
sequestration  and  discharge.  As  to  the  other  items,  he  altogether  denied  his 
receipt  thereof  either  by.  way  of  loan  or  advances.  Heldf — That  in  respect  the 
payraento  were  alleged  to  have  been  made,  and  were  not  otherwise  founded  on 
than  as  having  been  admittedly  made,  in  the  way  of  loans,  and  as  having  been 
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from  the  first  and  all  through  dealt  with  as  coDstitating  proper  debta  owing 
by  Robert  Rettie  to  his  father,  the  same  could  not  be  reamed,  in  the  present 

Siestion  of  collation,  as  of  the  nature  of  gratuitous  advances  or  provisions  from 
e  father  to  the  son,  and,  therefore,  that  the  same  were  not  subject  to  collation, 
and  Robert  was  therefore  entiUed,  by  virtue  of  his  right  of  legiUm,  to  one* 
fourth  share  of  the  free  moveable  estate  of  his  fiither ;  but  all  questions  re- 
served of  accounting,  or  as  to  the  ascertainment  of  the  just  amount  of  the  free 
moveable  estate,  and  specially  as  regards  Robert  Rettie  s  liability  still  to  repay 
into  the  estate,  or  otherwise  to  account  therewith,  for  these  loans  or  debts  or 
any  portion  of  them. 

Mrs  JAifET  Young  or  Black  v.  Blaokie  and  Others. — June  8. 
Adnoeatwn — Competency — Sheriff  Ooutt  Act,  see.  26— Dean  of  GuUd  (hurt. 

This  was  an  advocation  of  a  process  of  suspension  and  interdict  from  the 
Dean  of  Guild  Court  of  Glasgow.  The  parties  were  desirous  to  bring  the  ad- 
vocation at  once  before  the  Inner  House,  and  the  Lord  Ordinary  reported  the 
case  on  the  question  of  competency.  The  parties  founded  on  sect.  25  of  the 
Sheriff  Court  Act,  which  they  contended  was  absolute  in  its  terms,  that  **  all 
cases  of  advocation  which  shall  come  to  depend  before  the  Court  of  Session, 
may  be  brought  in  the  first  instance  before  one  or  other  of  the  Divisions  of  the 
Court  of  Session."  But  the  preamble  of  the  Act  referred  to  Sheriff  Court  ac- 
tions only,  and  sect.  25  was  at  the  end  of  a  series  of  sections  referring  expressly 
to  such  actions,  under  the  heading,  "  Proceedings  in  Ordinary  Sheriff  Court 
Actions."  Hela — That  under  the  section  this  motion  to  bring  an  advocation 
from  the  Dean  of  Guild  Court  before  the  Inner  House  in  the  first  instance,  was 
incompetent.  The  whole  statute  related  to  actions  originating  in  the  Sheriff 
Court,  and  as  this  action  did  not  originate  there,  the  procedure  under  sect.  25 
was  inapplicable  to  it. 

Alexandre  Rodger  e.  His  Creditors. — June  8. 

Cfeasio — Imprisonment, 

Rodger  brought  a  cessio  on  the  ground  of  innocent  misfortune.  He  com- 
menced business  as  a  grain  merchant  in  Glasgow  in  October  1857,  without 
capitaL  His  liabilities  amounted  in  November  1858  to  L.830,  and  his  assets  to 
L.71.  He  had  been  incarcerated  since  November  1858.  The  creditors  did  not 
oppK>se  the  application.  The  Court  granted  the  application,  but  with  much 
hesitation,  and  mainly  on  account  of  the  incarceration  which  the  bankrupt  had 
already  undergone. 

The  Accountant  in  Banruptct  v.  James  Cunninoham  (Lawrie's  Trustee). — 

Junes. 

BankrHpt — TrueUe — Liability. 

The  accountant  reported  that  Oanningham,  who  had  been  appointed  trustee 
on  the  sequestrated  estate  of  James  Lawrie  in  1858,  had  failed  to  comply  with 
certain  requirements  of  the  statute  as  to  transmitting  to  the  accountant  copies 
of  the  inventory  and  valuation  of  the  bankrupt's  estate,  etc.  Cunningham 
stated  that  the  estate  was  very  small— about  hAS — and  that  he  had  been  ap- 
pointed without  his  knowledge,  although  he  had  ultimately  agreed  to  accept 
the  office.  He  had  now  complied  with  most  of  the  statutory  requirements,  and 
expressed  his  remt  for  his  neglect.  The  Court,  considering  the  expense  that 
might  be  created  by  the  appointment  of  a  new  trustee,  thought  it  sufficient,  in 
the  circumstances,  to  find  tne  trustee  liable  in  the  expenses  of  the  proceedings. 

George  Adaicson  v.  The  Glasgow  Waterworks  CoinassiomnRB.— ./tffw  11. 

Contract — Error  in  Essentialxbue-^Reduction-^DamageB-^Procesi^Iuwe. 

George  Adamson  brought  a  reduction  of  a  contract  entered  into  with  the  de- 
fenders for  the  excavation  of  the  Mugdock  Tunnel  on  the  works  of  the  Com- 
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tniasionen.  The  puraaer  alleged  that,  under  the  terms  of  the  contract,  he  be* 
came  bound  to  excavate  2640  yards  of  tunnelling,  of  which  240  were  stated  to 
be  whinstone  rock,  and  the  remainder,  or  2240  yards  blaes  or  shale  ;  whereas 
it  turned  out  in  reality  that  the  whinstone  was  1923  yards,  and  the  blaes  or 
shale  only  717.  That  one  consequence  of  the  variance  of  the  material  to  be  ex- 
cavated was  a  discharge  of  water  more  profuse  and  much  more  expensive  to 
pump  away  than  would  otherwise  have  occurred.  He  idso  founded  on  a  con- 
siderable mversity  of  work  in  the  shafts  as  well  as  in  the  tunnel,  and  o£Fered  to 
establish  by  evidence  that  the  work  as  it  turned  out  was  an  essentially  different 
thing  from  that  which  was  held  out,  and  that  to  which  he  became  bound.  The 
contract  price  was  L. 20,500.  On  25th  December  1857  the  pursuer  abandoned 
the  contract  as  totally  different  from  that  contemplated  by  the  parties,  or  re- 
presented in  the  specification  and  plans ;  and  at  that  date  he  averred  that  there 
was  a  balance  due  him  of  L.4785,  Is.  9d.,  for  which  he  also  now  sued  in  this 
action.  The  defenders  maintained  that,  as  fraud  was  not  alleged,  error  in  tub- 
stanHaliinuf  was  the  true  eround  of  action  ;  but  that  this  ground  of  challenge 
was  excluded  partly  by  the  nature  of  the  contract,  which  was  in  its  nature 
speculative,  but  more  particularly  by  the  clause  in  the  specification,  declaring 
tnat  they  were  not  "  to  be  bound  to  make  any  allowance  to  the  contractor  for 
any  supposed  or  real  inaccuracy  in  the  plans,  sections,  or  drawings,  or  the 
dimensions  figured  thereon,  or  for  quantities  which  may  be  stated  or  furnished, 
for  the  accuracy  of  all  which  the  contractor  must  satisfy  himself  before  the  date 
of  settling."  The  Lord  Ordinary  was  of  opinion  that  the  defender's  pleas  ought 
not  to  be  determined  before  trial,  and  appomted  issues  to  be  given  in.  The  case 
was  reported  to  the  Inner  House  on  the  adjustment  of  these  issues.  The  de- 
fenders pleaded  that  the  action  should  be  dismissed  as  irrelevant.  The  pursuer 
had  deliberately  entered  into  the  contract,  which  was  of  a  speculative  nature ; 
and  if  the  contract  could  now  be  reduced  on  account  of  his  own  error — ^fraud 
not  being  averred  against  the  defenders — ^it  would  follow  that  whenever  a  tenant 
found  his  bargain  not  so  good  as  he  anticipated,  he  would  bring  a  reduction  of 
his  lease,  while  the  landlord  would  have  no  redress  if  the  bargain  turned  out  to  be  a 
far  better  one  for  the  tenant  than  was  expected.  Held, — That  there  was  issuable 
matter  in  the  case  if  the  pursuer  could  substantiate  his  averments.  There 
were  averments  of  his  having  been  misled  by  the  misrepresentations  of  the  de- 
fenders as  to  the  matters  essential  to  the  contract,  and  so  induced  by  error  to 
enter  into  it.  If  these  were  proved,  the  pursuer  would  be  entitled  to  relief. 
There  were  not  here  two  separate  cases  of  misrepresentation  and  essential  error, 
viewing  these  elements  as  separate  ^unds  of  action.  Both  these  elements  must 
be  in  the  issue,  which  must  be  an  issue  of  misrepresentation  inducing  essential 
error.  An  issue  could  not  be  granted  on  essential  error  only  without  the  mis- 
representation. 

D.  C.  Rait  v,  Pbtxr  Primrose. — June  16. 

Tr€msaetum — Sale — Parole  Proof,  J 

Rait  brought  an  action  against  Primrose,  to  compel  him  to  take  deliveiy  of, 
and  pay  the  price,  for  certain  shares  of  the  City  of  Glasgow  Bank.  The  case 
was  tried  in  January  last,  on  the  following  Issue—'*  Whetner  on  the  7th  day  of 
November  1857,  the  defender,  through  his  broker,  John  Clapperton,  Stockbroker 
in  Gla^ow,  or  John  Clapperton  and  Company,  Stockbrokers  there,  purchased 
from  the  pursuer,  through  his  brokers.  White  and  Gairdner,  Stockbrokers, 
Gla^ow,  ttiirty  shares  of  the  Stock  of  the  City  of  Glasgow  Banking  Company  ; 
and,  whether  the  defender  is  indebted  and  resting  owing  to  the  pursuer  the  sums 
contained,"  etc.  The  defender  had  given  the  order  to  Clapperton  to  purchase 
on  Wednesday,  the  4th  November  1857,  but  the  order  was  not  executed  till 
Saturday,  the  7th.  On  the  10th,  Mr  Primrose  wrote  to  Clapperton,  that  he 
would  have  nothing  to  do  with  the  shares,  as  his  order  had  expired  before  they 
were  purchased.  On  the  11th,  the  City  of  Glasgow  Bank  stopped  payment. 
At  the  trial,  after  it  had  been  deponed  to,  that  on  the  Glasgow  Stock  Exchange 
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**  there  are  printed  rules  as  to  transfers,  and  these  appl  v  to  hank  shares,  and 
rales  guide  our  practice ; "  the  pursuer's  counsel  proposed  to  ask  certain  stock- 
brokers, called  as  witnesses,  how  long,  in  their  practice,  the  order  to  Glapperton 
would  continue  available — ^whether  the  transfer  in  the  pursuer's  favour,  was, 
in  ordinary  terms,  and  according  to  their  practice?    The  defender's  counsel 
objected  to  the  questions  as  incompetent ;  hut  the  presiding  judge  allowed 
them  to  be  put,  and  the  defender's  counsel  excepted  to  the  TuSna;.    The  trans- 
fer in  favour  of  the  defender  was  produced,  signed  by  Rait  befora  witnesses^ 
but  without  the  testing  clause  being  filled  up ;  it  being  the  practice,  as  alleged, 
that  the  purchaser  should  sign  the  trans&r  as  well  as  the  seller.    The  de- 
fender's counsel  called  upon  the  presiding  judge  to  direct  the  jury  that  the 
transfer  was  not  a  valid  and  complete  transfer,  and  that,  therefore,  no  legal 
tender  of  a  transfer  had  been  made  by  the  pursuer.    The  presiding  judge  re- 
fused to  give  such  direction,  holding  that  the  testing  clause  might  be  filled  up 
at- any  time,  and,  therefore,  the  document  must  be  held  a  tranner  of  the  stock 
sold,  and  that  if  such  transfer  were  proved  to  have  been  duly  tendered  to  the 
defender,  there  was  a  sufficient  transfer.    To  this  direction  the  defender's 
counsel  excepted ;  and,  in  support  of  the  exception,  he  now  pleaded  that  after 
it  was  admitted  that  tiiere  were  printed  rules  regulating  the  practice  on  the 
Stock  Exchange,  they  ought  to  have  been  put  in,  and  that  it  was  incompetent  to 
resort  to  parole  proof  of  that  practice.    The  transfer  was  not  legally  executed 
and  could  not  bind  the  defender.    Held — That  when  an  objection  is  taken  to 
the  competency  of  parole  evidence,  on  the  ground  that  there  exists  written  rules 
on  the  subject,  it  must  be  made' clear  that  the  matter  really  is  regulated  by 
written  rules.    But,  in  the  present  case,  there  was  no  evidence  that  the  terms 
of  transfers,  or  the  manner  in  which  they  should  be  tendered,  were  regulated  by 
the  written  rules  of  the  Glasgow  Stock  Exchange.    That  was  sufficient  to  let 
in  evidence  as  to  the  tenor  or  tender  of  traiufers,  thongh  the  existence  of 
written  rules  on  these  subjects  would  not  necessarily  have  excluded  parole 
proof,  as,  for  instance,  to  explain  the  meaning  of  rules  which  were  ambigu- 
ous.    Then  as  to  the  toansfer,  it  had  been  sufficiently  tendered  by  the  defender. 
The  pursuer  had  shown  the  sincerity  of  his  desire  to  transfer  the  shares,  by 
signing  the  transfer  before  witnesses.    There  was  no  question  here  as  to  ex- 
cluding tiie  document,  on  account  of  the  not  filling  up  of  the  testing  clause,  by 
the  document  being  produced  in  judgment.    This  was  not  an  action  upon  the 
document,  and  it  was  not  produced  in  judgment    It  was  a  question  of  an  offer 
of  a  transfer,  and  if  it  was  intimated  to  the  party,  that  the  transfer  was  quite 
ready  to  be  given  to  Mm — whether  it  had  been  written  out  or  not,  was  of  no 
consequence — ^that  was  a  sufficient  tender.    Here  it  was  not  only  intimated  but 
written.    Exceptions  disallowed. 

Jaxbs  BfiLLEB,  Inspbotob  OF  St  Quivox  v.  Johh  Tatlor  Gordon. — Jtms  17. 
Poor — AjuBummt-^BaUwa^ — Pocr-Law  Amendment  Act,  tee.  45. 

The  defender  in  this  action  was  proprietor  of  the  estate  of  Blackhouse,  and 
worked  the  coal  on  that  estate.  Ue  was  also  tenant  of  coal  works  on  the 
estate  of  Auchencruive,  and  of  other  coal  works  or  lands  belonjring  to  Mr  For- 
bes of  Callander.  These  coal  works  are  chiefly  in  the  parish  of  St  Quivox,  but 
partly  in  that  of  Coylton.  The  defender  was  also  i>roprietor  of  a  railway 
running  through  the  lands  of  Blackhouse,  in  the  parish  of  St  Quivox,  and 
thence  through  the  parish  of  Newton-upon-Ayr  to  the  harbour  of  Ayr.  He 
paid  rent  for  the  suriace  of  the  land  along  which  the  railway  runs,  in  so  far  as 
not  belonging  to  himself.  The  railway  was  used  for  the  carriage  of  coals  from 
the  defenders  works,  but  not  for  general  traffic  or  for  carriage  of  coals  belong- 
ing  to  others.  The  pursuer,  the  Inspector  of  Poor  of  the  parish  of  St  Quivox, 
maintained  that  the  defender,  as  owner  and  occupant  of  the  nulway,  was 
liable  to  assessment  thereon,  in  so  far  as  it  PJ^^ed  through  the  parish,  under 
sec.  45  of  Uie  Poor-Law  Amendment  Act.    The  defender  maintained  that  the 
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railway,  beinff  private,  and  wholly  possessed  by  himself,  was  not  separately 
assessable,  and  that  it  ought  to  be  assessed,  and  had  been  substantially  assessed, 
as  a  pertinent  of  the  coalworks.  Hdd — That  section  46  was  not  applicable  to 
this  species  of  property,  taking  into  view  the  temporary  tenure  under  which 
the  defender  held  it,  and  that  it  was  used  solely  for  conyeying  his  coals  to 
market.  The  railway  was  nothing  more  than  an  adjunct  of  the  collieries,  and 
made  for  their  oonyenience.  It  could  be  called  a  railway  only  in  the  broad 
sense  that  the  coal  waggons  were  conyeyed  along  it  on  rails.  But  that  was 
not  a  railway  in  the  sense  of  section  46.  It  was,  in  point  of  fiict,  a  tram-road 
— a  carriage-way  made  for  conveying  coals  to  market,  and  for  the  conyenience 
of  the  coUieries  owned  or  leased  by  the  defender.  It  was  not  a  separate  pro* 
perty  and  estate,  liable  to  be  assessed  as  such.  Whether  the  collieries  might 
not  De  assessed  in  respect  of  the  facility  which  the  ndlwav  afforded  for  con- 
yeying cods  from  them,  was  not  a  question  which  now  fell  to  be  decided, 
but,  at  all  events,  the  railway  ought  not  to  be  assessed  as  a  separate  subject. 
From  the  peculiar  manner  in  which  the  action  was  laid,  this  applied  to  assess- 
ments previous  to  the  date  of  the  action,  which  was  a  few  days  before  the 
passing  of  the  Valuation  Act,  the  operation  of  which  would  not  be  affected  by 
this  judgment. 


SECOND  DIVISION. 

Davidson  and  Othxbs  v.  The  Eabl  of  Fife  and  Others. — M<j^  25. 

Process— Proof  on  Commission, 

The  Lord  Ordinary  (Ardmillan)  reported  that  a  commission  and  diligence 
had  been  granted  to  the  defender,  for  taking  the  evidence  of  aged  witness  in  the 
country ;  on  1st  April  it  was  intimated  to  the  pursuers'  agent  that  the  proof 
would  proceed  on  18th  April.  On  11th  April  it  was  intimated  to  him  that  it 
was  postponed.  Tlie  pursuers'  agent,  havmg  afterwards  heard  that  it  was  to 
proceed  on  18th  April,  wrote  to  the  defenders'  agent,  that  in  consequence  of 
the  intimated  postponement,  he  had  not  prepared  for  the  proof  by  precognosdng 
the  witnesses,  and  he  would  not  be  present.  The  proof  was,  nowever,  pro- 
ceeded with  in  the  absence  of  the  pursuers'  agent.  When  reported,  it  was  ob- 
jected to  as  incompetent.  After  advising  with  the  Court,  tne  Loid  Ordinary 
granted  a  commission  and  diligence,  and  allowed  the  proof  to  be  taken  anew, 
the  proof  already  in  process  to  remain  uncancelled  till  the  report  of  the  new 
commission  should  be  lodged  in  process. 

Tbustees  and  Manaqebs  of  Prime  Oilt  Box  of  Kirkcaldy,  PaUumers, 

—May  26. 

Process — Petition — Competency— Stat.  20  <md  21  Viet.^  c.  66,  see,  4. 

The  Prime  Gilt  Box  of  Kirkcaldy  is  a  charitable  fund  arising  from  a  tax  on 
the  wages  of  the  shipmasters  and  seamen  belonging  to  the  port,  and  also  from 
bequests  and  gifts.  It  is  applied  in  relieving  the  poor  of  the  seafaring  popula- 
tion of  the  port,  and  some  years  ago,  was  put  under  the  charge  of  trustees  and 
managers  appointed  by  the  Court.  Part  of  the  funds  had  been  invested  in 
heritable  property,  and  this  petition  was  presented  for  authority  to  feu  part  of 
it.  Held-'TilisX  this  was  not  a  petition  wnich  under  the  Act  20 and  21  Vict.,  c. 
66,  fell  to  be  presented  to  the  liord  Ordinary. 

Marquis  of  Hastings  v.  Oswald.— ibfo^  27. 

Superior  and  Vassal— Entry—Relief'-Compositiov^-'EmaUr^Stat,  11  Viet., 

c.  36.  Entail  Act. 

The  proprietor  of  an  estate  under  an  entail,  disentailed  it  on  the  consent  of 
the  three  next  heirs,  under  the  powers  conferred  on  heirs  of  entail  by  the 
Entail  Amendment  Act.  He  subsequently  entailed  it  of  new  upon  his  two 
nephews,  as  institute  and  substitute,  and  a  series  of  heirs,  which,  after  his 
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nepliewB,  was  different  from  that  called  to  the  succession  under  the  former  en- 
tul.  The  institute  under  the  new  entail  having  come  to  the  superior  for  a 
<diarter,  an  entry  was  refused  unless  on  payment  of  a  year's  rent,  as  the  com- 
position iot  the  entry  of  a  singular  successor.  The  vassal  claimed  an  entry  on 
parent  of  a  duplicand  of  the  feu-duty,  at  which  the  relief  for  the  entry  of 
aeirs  was  taxed.  In  an  action  of  declarator  of  non-entry,  the  superior  argued 
that  he  was  not  bound,  on  payment  of  relief  only,  to  enfranchise  a  series  of 
heirs,  and  thereby  give  all  of  them  a  right  to  an  entry  on  payment  of  relief, 
whether  an  heir  render  the  former  entail  or  not.  That  no  reservation  would  be 
effectual  to  reserve  the  right  to  composition,  when  an  heir  not  called  by  the 
former  investiture  came  for  an  entry.  The  defender  pleaded  that  being  next 
heir  entitled  to  succeed  under  the  former  investiture,  he  was  entitled  to  an 
entry  as  heir  on  payment  of  relief  only.  The  Court  held^  adhering  to  the 
jud^ent  of  the  Loid  Ordinary  (Benholme),  and  on  the  authority  of  the  case 
of  Mackenzie  v.  Mackenzie,  4th  July  1777>  that  the  defender  being  the  heir 
of  the  last  investiture,  was  entitled  to  an  entr^  on  payment  of  the  duplicand  of 
the  feu-duty,  provided  a  reservation  was  admitted  into  the  charter  establishing 
the  new  investiture,  reserving  to  the  superior  his  right  to  claim  a  year's  rent 
upon  the  entry  of  the  first  substitute  under  the  new  investiture,  who  should 
not  be  the  then  existing  heir  under  the  former  investiture. 

AutAorUies  eited.^ljockhBxt  v,  Denholm,  10th  July  1760,  Mor.,  p.  15047  ; 
Mackenzie  v.  Mackenzie,  4th  July  1777>  Mor.  voce  Superior  and  Vassal,  Appx. 
No.  2,  V.  Brown's  Sup.,  and  ii.  Robs'  Leading  Cases ;  Duke  of  Argyle  v.  Lord 
Dunmore,  17th  Nov.  1796,  Mor.,  p.  15068 ;  Duke  of  Hamilton  v,  Baillie,  22d 
Nov.  1827,  vi.  Sh.  and  D.,  p.  94:  Duke  of  Hamilton  v.  Earl  of  Hopetoun,  8th 
March  1839, 1  Dun.,  p.  689  ;  Stirling  v,  Ewart,  14th  Feb.  1842,  iv.  Dun.,  p. 
684,  in  House  of  Lords,  4th  September  1844;  iv.  Bell's  Appeals,  p.  128. 

Webster  v,  Alexander  and  Others. — May  28. 
Process — Issue — Verdict — Tender — Expenses, 

A  medical  man  claimed  L.70,  Ids.  for  professional  attendance  on  a  deceased, 
whose  executors  resisted  the  claim  to  tnat  extent,  and  offered  L.35,  148.  as 
payment  in  full.  The  case  went  to  trial  before  a  jury  on  an  issue.  Whether  the 
pursuer  had  attended  the  deceased  professionally,  and  supplied  her  with  medi- 
cines during  a  specified  period,  to  the  amount  set  forth  m  certain  accounts  in 
process,  and  whether  the  defenders  were  resting  owing  to  the  pursuer,  in  re- 
spect of  such  attendance  and  furnishings,  **  the  sum  of  L.70, 13s.,  or  part  of  the 
said  sum,  with  interest  ?"  The  jury  returned  a  verdict  by  which  tiiey  found 
''  for  the  pursuer  to  the  extent  of  L.50,  ISs."  The  dispute  between  the  parties 
turned  on  the  charge  for  visits,  which  was  stated  at  2s.  6d.  per  visit.  It  was 
proved  that  the  practice  in  the  district  was  to  charge  only  Is.  per  visit  to 
parties  in  the  deceased's  position,  and  it  was  averred  that  the  jury  arrived  at 
the  sum  stated  in  their  verdict,  by  blowing  Is.  6d.  for  each  visit.  The  pursuer, 
when  he  moved  to  have  the  verdict  applied,  urged  that  the  jurv  intended  to 
find  him  entitled  to  interest,  he  also  craved  expenses.  The  Court  heldy  That  he 
was  not  entitled  to  interest ;  and  in  respect  he  was  proved  to  have  charged  his 
visits  at  a  higher  rate  than  was  the  practice  in  the  district,  he  was  held  only 
entitled  to  expenses  under  modification. 

Authoriiy, — Ewing  r.  Chalmers,  26th  Nov.  1835,  xi.  Sh.  and  D.,  p.  69. 

The  Clyde  Snippnia  Company  v.  The  Olasogw  and  Loitdonderry  Steam 

Packet  Company.— Ti^im  8. 

Beparatum — Damage  by  Collision  of  Ships — Issues — Verdict, 

Two  steam-vessels,  the  **  Thistle,'*  a  large  sea-going  steamer,  and  the  ''Duke 
of  NorthumberUnd,"  a  tug,  came  into  collision  in  the  Frith  of  Clyde.  The  tug 
was  so  serioudy  injured  that  she  sunk  immediately  in  deep  water,  and  was  ir- 
recoverably lost.  Her  owners  raised  this  action  against  the  owners  of  the 
'^  Thistle,"  conduding  for  the  sum  of  L.2,100,  the  value  of  the  tug,  as  the 


388  DIGEST  OF  DECISIONS  IN  [^^7 

ftmount  of  damage  suffered  by  them  through  the  loss  of  her,  which  was  ayerred 
to  have  been  caused  by  the  fault  and  mismanagement  of  the  persons  in  charge 
of  the  *^  Thbtle,"  and  for  which  her  owners  were  responsible.  An  issue  was 
adjusted,  to  try  whether  owing  to  the  &ult  and  nep^ligence  of  the  defenders,  the 
pursuers*  vessel  was  lost,  llie  damages  were  laid  at  L.2,100.  The  juiy  re- 
turned a  verdict,  finding,  that  the  loss  was  caused  partly  by  the  fiiult  of  the 
pursuers,  and  partly  by  the  fault  of  the  defenders,  and  finding  the  pursuers 
entitled  to  L.1050  of  damages,  being  one-half  of  the  proven  value  of  the 
vessel.  The  pursuers  moved  the  Court  to  apply  the  verdict — ^the  defenders 
moved  to  have  the  verdict  entered  up  for  them.  In  support  of  the  defenders 
motion,  it  was  argued, — The  verdict  was  a  negative  answer  to  the  issue ;  the 
only  question  was,  whether  the  accident  was  caused  by  the  fiiult  of  the  de- 
fenders ? — that  was  the  onlv  case  made  by  the  pursuers ;  the  verdict  found  that 
it  was  caused  equally  by  the  fault  of  both  parties,  so  that  the  pursuers'  issue 
was  not  answered  in  the  affirmative ;  it  was  settled  law  that  such  a  verdict  was 
a  verdict  for  the  defenders.  The  Court  held  that  the  verdict  was  in  favour  of 
.  the  pursuers ;  that  under  the  facts  found  the  defenders  were  entitled  to  the 
one-half  of  the  proven  value  of  their  vessel.  It  was  observed  (by  the  Lord 
Justice-Clerk), — That  the  rule  of  law,  that  when  an  accident  happened  at  sea, 
and  damage  was  the  result  of  the  fault  of  both  parties,  that  both  were  bound  to 
bear  one-half  of  the  loss.  This  rule  did  not  aepend  upon  any  single  case,  it 
was  part  of  the  maritime  law  of  every  country  in  Europe,  and  recognised  and 
acted  on  in  the  practice  of  Scotch  Jurisprudence.  There  was  no  authority  for 
any  such  strict  rules  of  pleading,  as  would  exclude  the  pursuers  from  proving 
their  right  to  one-half  of  the  loss  in  the  action  as  raised  by  them. 

Authority  cUedfor  Defender. — ^Bowman  or  Macnaughton  v.  The  Caledonian 
Railway  Company,  I7th  December  1868,  xxi.  Dun.,  p.  160. 

Authoritiee  died  for  Pursuers. — ^Hav  v.  Le  Neve,  m  House  of  Lords,  15th 
June  1824^  ii.  Shaw's  Apps.,  p.  396 ;  Burns  v.  Stirling,  ii.  Mur.,  p.  93 ;  Scrut- 
ton  e.  Catto,  31st  May  1822,  iii.  Mur.,  p.  66;  Junes  v.  Glass,  23d  Nov.  182G, 
Macfarlane  on  Issues,  p.  331 ;  Potts,  Scurrfield  and  Others  «.  Pollock,  Gilmour 
and  Co.,  Macfarlane  on  Issues,  p.  380;  Gardner  v.  Crossdale  (1700),  ii.  Bur- 
rows, p.  904 ;  Fleming  v.  Smith,  in  House  of  Lords,  18th  April  1848,  vi.  Heirs 
Apps.,  p.  278. 

Mackenzie  or  Wardlaw  v.  Lindsay. — June  10. 

Reduction — Fraud-^Relevaney — Cautionary  Obligation. 

Sir  Evan  Mackenzie  was  in  1849  served  tutor-at-Iaw  to  his  fatuous  brother, 
who  possessed  heritable  property  yielding  L.4000  per  annum.  Sir  Evan  did 
not  find  caution  for  his  intromissions.  In  1862  his  uster,  now  Mrs  Wardlaw, 
then  just  above  minority  and  unmarried,  signed  a  bond  whereby  she  became 
bound  as  cautioner  and  full  debtor  with  Sir  Evan  for  both  his  past  and  future 
intromissions  with  his  ward's  estate,  and  that  he  would  render  a  faithful  account 
and  make  full  payment  thereof,  under  a  penalty  of  L.600,  over  and  above  per- 
formance. Sir  Evan  became  bankrupt  m  1864,  and  resigned  his  curatory, 
lindsay  was  then  appointed  curator  bonis  to  the  lunatic,  and  he  discovered  that 
Sir  Evan  was  largely  indebted  to  his  ward's  estate.  He  raised  an  action  on  the 
bond  of  caution  against  Sir  Evan  and  Mrs  Wardlaw,  concluding  for  payment  of 
L.1 6,000.  This  reduction  of  the  bond  was  then  raised  by  Mrs  Wardlaw,  on  the 
ground  that  the  bond  had  been  fraudulently  impetrated  from  her.  The  fraud 
alleged  was,  that  Sir  Evan  had  misrepresented  the  nature  of  the  liability  under- 
taken by  signing  the  bond,  stating  that  it  was  merelv  an  obligation  to  account 
for  the  surplus  rents,  which,  he  said,  would  never  arise  during  his  mother's  life, 
and  for  which  he  could  only  be  called  to  account  by  Mrs  Wardlaw  or  his 
brother  Colin,  then  in  Australia,  and  that  only  in  the  event  of  their  surviving  the 
ward.  He  told  her  further,  that  the  sum  of  L.600,  the  amount  of  the  penalty 
in  the  bond,  which  was  the  only  sum  mentioned  in  it,  was  the  utmost  extent  of 
the  liability  she  could  incur ;  but  for  these  representations  she  would  not  have 
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Babacribed  the  bond,  and  she  did  so  without  having  an  opportunitj  of  takinff 
the  advice  of  a  lawyer  or  of  a  fiiend,  as  to  the  extent  of  her  liability.  The  Lord 
Ordinary  assoihied  the  defenders,  on  the  ground  that  the  ayerments  of  the 
purBuers  were  not  relevant  to  support  their  conclusions  for  reduction,  his  Lord- 
ship being  of  opinion  that  Sir  Evan's  fraudulent  misrepresentations  could  not 
affect  parties  who  were  not  participant  in  the  fraud.  Neither  Lindsay  nor  his 
ward  could  be  participant  in  the  fraud, — ^the  former  because  he  had  then  no 
connection  witn  the  lunatic  or  his  estate,  and  the  latter  because  of  his  mental 
condition.  Against  this  judgment  the  pursuer  reclaimed.  The  Court  altered 
and  allowed  the  pursuer  a  proof.  It  was  remarked  by  the  Lord  Justice-Clerk 
— This  bond  was  granted  alter  Sir  Evan  had  been  sometime  in  the  uncontrolled 
management  of  his  ward's  estate.  There  was  no  necessity  for  his  then  lodging 
the  bond  of  caution,  so  that  the  consideration  for  which  it  was  granted  was  not 
procured  in  respect  of  the  granting  of  the  deed.  The  consideration  of  a  bond 
of  caution  being,  that  the  person  for  whom  the  surety  interposes  shall  receive  an 
advance  of  money,  delivery  of  goods,  possession  of  an  office,  or  the  like.  There 
was  thus  averred,  in  this  case,  fraud  in  procuring  the  bond,  want  of  consideration 
for  it;  and,  if  nothing  followed  on  it  affecting  the  ward's  estate,  hb  Lordship 
was  prepared  to  hold  that,  on  making  out  such  averments,  the  pursuer  was 
entitled  to  have  the  bond  set  aside,  without  giving  an  opinion  whether  the  fraud 
per  «0  might  be  a  sufficient  ground  for  setting  it  aside. 

AvOiwyJLiei  eiUd,^VA%,  lib.  50,  tit.  17,  §  116;  Erskine  Inst.  iii.  1,  §  IG; 
Prin.  iv.  1,  §  10  and  11  ;  Stair  iv.  40,  §  21-26  ;  More's  Notes  on  Stair,  p.  59 ; 
Bell's  Prin.  S  11, 14,  18;  Bell's  Comm.  (Shaw's  edit.),  vol.  i.,  p.  23  ;  Murray 
«.  Murray,  21st  Jan.  1826 ;  Watson  v.  Noble's  Trustees,  18th  Nov.  1825 ;  Web- 
ster and  Others  v.  Christie,  in  House  of  Lords,  28th  May  1813, 1  Dow.,  p.  247  > 
Kames'  Prin.  of  Equity  (fol.  edit.),  p.  107. 

Wilson  v.  Marquis  of  Bbeadalbane. — June  14. 

Wilson  sent  eighty  head  of  cattle  to  the  .Marquis  of  Breadalbane,  with  a 
letter,  in  which  the  price  was  stated  to  be  L.15  per  head.    Delivery  of  the 
oattle  was  taken  by  the  Marquis'  fiictor,  but  under  protest  that  the  price  had 
been  fixed  when  the  sale  was  effected  at  Falkirk  Tryst  between  him  and  Wilson 
at  L.13  a  head,  and  he  wrote  to  Wilson  to  that  effect ;  and,  subsequently,  with- 
out waiting  for  an  answer  to  that  letter,  he  wrote  again  sending  L.13  a  head  as 
the  price.    Wilson's  account  of  the  matter  was,  that  the  bargain  was  that 
the  Marquis  was  to  get  eighty  of  the  best  out  of  a  lot  of  about  200,  the  prices 
of  which  lot  ranged  from  L.ll  to  L.15  per  head,  and  that  no  price  was  fixed, 
as  the  selection  of  the  cattle  had  been  left  to  him  ;  and  he  wrote  to  the  factor, 
in  answer  to  his  first  letter,  that  he  hoped  he  would  pay  the  price  of  L.15,  as 
the  cattle  were  fully  worth  that  sum,  or  if  not,  he  would  need  to  come  and 
take  them  away  agiun.    After  various  communications  between  the  parties, 
the  factor  wrote  that  he  declined  all  further  correspondence,  as  he  hdd  that 
the  cattle  had  been  purchased  and  paid  for  according  to  the  bargain,  by  the 
remittance  of  L.13  a  head.    Wilson  then  raised  an  action  for  the  balance  of 
the  price  in  the  Sheriff  Court,  which  was  defended  by  the  Marquis,  on  the 
ground  that  the  price  had  been  fixed  at  L.13  a  head,  and  had  been  paid.    A 
proof  was  led,  in  which  there  appeared  the  same  conflict  of  statement  as 
to  the  bargain  as  in  the  letters ;  but  Wilson  also  led  evidence  to  the  effect 
that  Uie  cattle  were  worth  L.15  a  head,  and  on  this  point  there  was  no  counter 
evidence.    The  Sheriff  Substitute,  Sheriff,  and  Lord  Ordinary,  held,  that  it  was 
proved  that  the  price  had  been  fixed  at  L.13  a  head,  and  assoilzied  the  defender ; 
out  the  Court,  on  a  reclaiming  note  by  Wilson,  altered  this  judgment,  being 
satisfied,  on  the  evidence,  that  there  had  been  a  misunderstanding  as  to  the  price, 
and  that  the  sale  having  been  carried  into  effect  under  this  misconception,  to 
such  an  extent  as  to  make  it  impossible  to  restore  things  to  their  origmal  con- 
dition, and  holding  that  the  legal  result,  in  the  circumstances,  was  that  the  Mar- 
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quia  was  bound  to  p^  the  value  of  the  catUe»  which  their  Lordahipaheld  proved 
to  he  L.15  a  head.   Decree  was  accordingly  pronounced  for  the  balance  of  that 
sum  remaining  unpaid. 
Authority  cUed  ty  the  Punmr. — ^Bell  on  the  Law  of  Sale,  p.  19. 

Sir  Jambs  Colquhoui^,  Bart.  t?.  Paton  and  Others. — June  17. 

Property — Sect-Shore — Interdict. 

Sir  James  Colquhoun  is  proprietor  of  a  large  estate  on  the  banks  of  the 
Qareloch.  In  the  year  1895  he  erected  piers  at  Garelochhead  and  at  Row- 
more,  and  in  1845  he  erected  a  pier  at  Row,  all  at  his  own  expense,  and  all 
built  seaward,  from  his  own  property  into  the  loch.  At  Garelochhead  a  public 
road  runs  parallel  to  the  shore,  at  the  distance  of  14  feet ;  on  this  space  a  gate 
was  erected  at  the  head  of  the  pier,  the  other  piers  were  similarly  situated,  and 
all  of  them  extended  into  the  sea  beyond  high  water-mark.  At  Garelochhead 
a  table  of  dues  was  exhibited,  and  passengers  and  goods  landed  or  embarked 
at  it  were  charged  certain  dues,  according  to  the  rates  shown  in  the  table ;  at 
Row  no  table  was  exhibited ;  but,  parties  having  occasion  to  land  passengers, 
paid  an  agreed  on  sum  for  the  use  of  the  pier ;  and  at  Rowmore,  no  dues  were 
paid.  These  pien  were  open  to  the  pubLc  and  used  by  them  on  every  day  of 
the  week  but  Sunday,  when  they  were  closed.  A  copartnery  in  Gla^ow  ran  a 
steamer,  carrying  passengen  from  Glasgow  to  Gkirelochhead  ;  and,  in  August 
1853,  they  insisted  on  the  pier  being  made  as  patent  to  them  on  Sundays  as  on 
other  days.  Sir  James  then  presented  this  application  to  have  them  interdicted 
from  plying  to,  and  landing  and  embarking  passengers  on  Sundays,  upon  any 
part  of  nis  property,  particularly  upon  the  piera  mentioned,  in  vessels  leaving 
and  returning  to  Glasgow  on  Sundays,  and  against  forcing  open  the  gates  on 
the  pier,  or  using  violence  against  the  petitioner  or  his  servants,  or  otherwise 
using  force  or  violence  to  get  access  along  the  piers.  The  Court  granted  the 
interdict  craved.  It  was  observed  by  Lord  Cowan,  who  delivered  the  judgment 
of  the  Court — There  was  no  doubt  that  the  attempt  to  land  passengers  on  the 
petitioner's  piers  was  an  innovation  on  the  state  of  possession  existing  for  seven 
years  prior  to  the  date  of  the  application.  Viewing  the  case  as  resolving  into 
the  extent  of  the  pursuer's  proprietary  rights,  it  was  certain  Sir  James'  title 
conferred  on  him  all  the  privileges  of  sea  bounded  proprietors.  It  was  to  be 
kept  in  view,  that  to  use  the  piers,  it  was  necessary  to  cross  Sir  James'  private 
property  between  the  road  and  the  shore.  Encroachments  on  the  sea  or  sea- 
shore, which  prevented  the  use  of  the  shore,  or  obstructed  the  navigation  of  the 
sea,  might  be  removed  at  the  instance  of  the  crown,  but  private  parties  had  no 
title  to  insist  for  the  removal  of  such  encroachments,* — and,  if  no  objections 
were  made  to  erections  on  the  shore  by  the  crown,  other  parties  have  no  right 
to  maintun  action  for  their  removal.**  Erections  seawards,  made  by  sea 
bounded  proprietors,  were  to  be  dealt  with,  in  questions  of  a  possessory  nature, 
at  all  events,  as  part  and  pertinent  of  their  property.***  There  was  no  prin- 
ciple to  sanction  the  notion  that  such  erections  could  be  used  by  the  public  at 
their  pleasure,  against  the  will  of  the  proprietor,  and  to  the  destruction  of  his 
rights.  Though  the  erections  were  piers  constructed  for  landing  passengen, 
and  open  to  the  public  for  six  days  in  the  week,  on  payment  of  dues,  this 
tolerated  use  under  his  own  regulations,  did  not  make  tnat  which  was  formerly 
his  own  property  pass  from  the  proprietor  to  the  public ;  the  piers  could  not  be 
held  to  have  been  thus  dedicated  to  the  use  of  the  public,  so  that  the  public 
had  therebv  acquired  ri^ht  to  them ; — ^no  such  doctrine  was  known  in  the  law 
of  Scotland,  by  which  either  a  grant  or  a  prescriptive  right  in  another  was  re- 
quired to  divest  the  proprietor.  The  collection  of  dues  did  not  a£fect  the 
2uestion  of  property.  Such  payment  was  the  condition  on  which  the  petitioner 
Howed  to  third  parties  the  use  of  his  property — who  used  it  voluntuily,  on  • 
complying  with  that  condition.  If  the  piers  were  public,  in  the  same  sense  as 
piers  in  free  ports  were,  the  case  would  be  different,  dues  would  only  be  sanc- 
tioned by  grant  or  prescriptive  usage,  and  any  attempt  to  restrict  the  free  use 
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of  them  would  be  illegal.  The  ezftction  of  does  by  the  petitioner  had  no  effect 
in  the  aigoment.  The  respondents  argned — ^That  piers,  in  the  position  of  those 
in  question^  being  merely  allowed  to  exist  by  the  tolerance  oz  the  crown  and 
the  public,  the  proprietor  ought  to  have  no  greater  privileges  than  if  he  had  an 
express  grant  To  this  argument  there  were  two  answers — let,  That  sup- 
pose the  petitioner  had  a  grant  of  the  right  to  erect  piers  seaward,  the  right  to 
limit  their  use,  as  he  had  done,  might  auo  haye  been  granted  to  him — and  2d, 
Bnpposing  them  only  to  exist  by  tolerance,  the  extent  of  the  tolerance  must  fix 
the  extent  of  the  proprietor's  right,  and  what  had  been  tolerated,  was  the  shut- 
ting of  the  piers  against  the  public  on  Sundays.  There  being  a  total  abeence  of 
anjT  title  on  the  part  of  the  respondents^  and  an  existence  of  the  possession  the 
petitioner  wishea  to  maintain,  for  seven  years  prior  to  his  application,  a  clearer 
Mse  for  interdict  uH  potndetis  could  not  be  stated,  assuming  the  petitioner's 
title  to  be,  as  the  Court  considered  it,  sufficient  to  support  the  application. 

AuOoriiies  referred  to  by  Lord  Covoan — *  Smith  v.  The  Officers  of  State,  in 
House  of  Lords,  Idth  July  1849.  **  Cameron  and  Qunn  v,  Ainslie,  21st  Jan. 
1848 ;  Paterson  e.  The  Marquis  of  Ailsa,  11th  March  1846.  *«*  Dig.  Lib.  43, 
T.  8, 1.  8 ;  Craig  lib.  1,  Dig.  15.    Erskine  Inst.,  Book  ii.  T.  6,  §.  17. 

Fleming  or  Corbet  v.  Corbet. — June  23. 
Husband  and  W\fe — Declarator  of  Marriage — Onm  probandL 

In  this  action  of  declarator  of  marriage,  the  following  were  the  leading  fieicts  : 
The  parties  were  resident  in  the  country  ;  the  pursuer  was  the  daughter  of  a 
miner,  and  the  defender  the  son  of  a  small  proprietor.     They  had  illicit  intei^ 
course,  which  resulted  in  the  pursuer's  pregnancy.   They  both  went  to  Olasgow 
by  appointment,  where  the  defender  met  an  acquaintance  named  Graham,  and, 
after  stating  to  him  that  he  had  brought  a  female  with  him  to  get  some  business 
settled,  Oraham  proposed  to  take  his  orother  as  a  witness.     The  two  Orahams 
and  the  defender  afterwards  met  the  pursuer,  and  the  whole  party  adjourned 
to  a  public  house,  where  the  defender  wrote  and  signed  an  acknowledgment  that 
the'  pursuer  was  his  wife,  which  was  signed  by  the  two  Grahams  as  witnesses, 
and  given  to  her.    When  the  pursuer  reached  home,  she  gave  it  to  her  elder 
sister  to  keep  for  her.    The  pursuer  was  afterwards  delivered  of  a  child.    The 
defender  failed  to  pay  the  child's  aliment,  and  the  pursuer  and  her  sister  con- 
sulted a  man  of  business,  to  whom  they  showed  the  acknowledgment  of  marriage. 
He  advised  them,  that  to  make  it  available,  an  expensive  action  of  declarator 
would  be  necessary.    He  raised  an  action  of  filiation  and  aliment  against  the 
defender,  which  was  compromised  on  his  paying  L.30,  and  the  defender  was 
discharged  of  all  claim  for  future  aliment.    The  pursuer's  name  was  appended 
to  the  discharge  by  her  brother.    It  was  proposed  that  she  should  give  up  the 
acknowledgment  of  marriage,  which  she  refused  to  do.    The  pursuer  was  not  a 
member  of  any  church ;  and  her  sister,  who  was  in  communion  with  the  Free 
Church,  became  sponsor  for  the  child.    The  acknowledgment  of  marriage  was 
produced  to  the  kirk-session.   The  intercourse  between  the  parties  was  renewed, 
and  the  pursuer  again  became  pregnant.     The  defender  procured  lodgings  in  a 
neighbouring  town  for  her  occupation  during  her  confinement.    This  child  was 
registered  under  the  provisions  of  the  Registration  Act.    The  defender  himself 
went  to  the  registrar,  and  the  child  was  registered  as  his  child,  and  as  bearing 
his  name.    The  pursuer  was  sent  for  to  si^  the  register,  which  she  did.    In 
the  register  the  word  "  ilie^tifnate^^  was  inserted,  but  in  such  a  position  as  to 
appear  that  it  was  intended  as  a  description  of  the  father,  and  not  of  the  child  ; 
and  in  the  extract  from  the  register  given  to  the  pursuer,  the  names  of  the  par- 
ties stood  originally,  " Corbet  and  — *-  Fleming  his  wife  /"  the  words 

"  his  i9i/e"  were  deleted.  It  was  alleged  that  the  defender  had  stated  that  he 
wished  his  n^arriage  with  the  pursuer  kept  secret  until  he  could  procure  a  si- 
tuation, as  it  would  be  displeasing  to  his  mother  and  his  friends.  At  delivering 
judgment,  which  was  in  favour  of  the  pursuer,  it  was  observed : — It  was  not 
enough  in  such  a  case  founded  on  an  acknowledgment  to  lay  an  acknowledg- 
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ment  before  the  Court  and  cra^e  a  judgment  in  terms  of  it.  It  was  necessary 
to  show  in  what  circumstances  it  was  granted.  The  contract  of  marrisge  being 
unlike  all  others,  in  so  far  as  parole  evidence  might  be  received,  and  have  the 
effect  of  controlling  written  evidence  of  the  contract.  The  onus  of  proof,  where 
it  was  alleged  that  by  giving  a  written  ackn<yvledgment  a  marriage  was  con- 
stituted was  upon  the  pursuer  in  the  first  instance,  but  it  depended  upon  the 
circumstances  now  soon  the  onus  was  shifted.  There  was  deliberate  purpose  to 
give  the  pursuer  the  acknowledgment,  which  was  in  terms  quite  sufficient  for 
the  purpose  ;  and,  though  it  might  have  been  granted  by  the  defender  under 
a  mental  reservation,  that  could  not  avail  him:  the  pursuer  had  received 
it,  and  relied  upon  it,  as  evidence  that  she  was  a  married  woman,  and  it  was 
not  proved  that  she  had  ever  knowingly  done  anything  to  impute  bastardy  to 
her  children,  or  fornication  to  herself  after  she  had  received  it.  The  aeent  who 
raised  the  action  for  aliment  had  not  been  instructed  to  call  the  child  illegiti- 
mate ;  she  did  not  herself  sign  the  discharge,  and  she  had  always  conaistently  re- 
fused to  ^ve  up  the  acknowledgment.  The  pursuer's  signature  to  the  register 
of  the  burth  of  the  second  child,  considering  the  terms  of  the  entry,  could 
scarcely  be  construed  as  against  her; — ^its  natural  reading  was,  that  the  defender 
being  himself  illegitimate,  had  been  the  father  of  a  lawful  child,  for  illegitimate 
children  do  not  bear  their  father's  name  ;  and  besides,  being  illiterate,  the  pur- 
suer was  not  proved  to  have  had  her  attention  called  to  the  word  **  illegitimate," 
in  the  register.  There  was  no  great  disparitv  between  the  social  positions  of 
the  parties ;  and,  considering  the  reason  the  defender  had  given  for  concealing 
his  connection,  there  was  no  ground  for  holding  that  the  pursuer  considered 
herself  as  other  than  a  marriecT woman,  after  receiving  the  acknowledgment  of 
marriage. 

Lyall  V,  The  Commissioners  of  Supply  for  Lanarkshire.-— /tin^  24.' 

Title  to  sue  and  defend  PvbUc  Officer, 

An  action  was  raised  against ''  The  Commismoners  of  Supply  for  the  county  of 
Lanark,  and  Lord  Belhaven  their  convener,  and  Mr  Marr  tneir  clerk,  as  repre- 
senting them,"  by  Lyall,  the  Inspector  of  Weights  and  Measures  for  the  Lower 
Ward  of  Lanarkshire,  in  order  to  enforce  payment  to  him  of  the  remuneration 
for  the  performance  of  his  duties,  for  which  the  Commissioners  of  Supply  are 
bound  to  assess  the  county,  under  the  Statute  6  and  6  Qui.  IV.,  c.  63.  The 
defenders  pleaded,  that  the  individual  members  did  not  represent  the  Commis- 
sioners of  Supply,  and  that  the*  Commissioners  were  not  duly  called.  The 
Court  repelled  these  pleas,  and  ordered  the  case  to  the  roll  to  be  heard  on  the 
merits.  It  was  observed  by  Lord  Benholme,  who  delivered  the  opinion  of  the 
Court : — The  Commissioners  of  Supply  were  a  body  whose  functions  were  at  first 
oonnected  only  with  the  taxation  of  property  and  the  valuation  roll,  though 
various  other  duties  came  afterwards  to  be  imposed  upon  them.  They  required 
a  nomination,  and  also  the  possession  of  a  certain  property  qualification  ;  they 
had  statutory  officers,  viz.,  a  convener,  a  collector,  and  clerk.  Their  duties 
were  entirely  public  trusts,  and  no  responsibility  devolved  upon  them  but  for 
the  honest  and  faithful  dischiuge  of  their  public  duty.  For  some  purposes,  it 
had  been  the  practice  to  treat  as  corporations  public  bodies  to  a  certain  extent 
in  a  similar  position,  such,  for  example,  as  the  heritors  and  kirk-sessions  of 
parishes.  It  was  inexpedient  that  they  should  be  required  to  sue,  or  to  be  sued, 
otherwise  than  by  their  statutory  officers,  a  rule  wMch  had  hitherto  guided  the 
Court.  The  Lord  Justice-Clerk  stated  that  he  had  some  difficulty,  but  that  his 
view  was  rested  entirely  on  the  practice  that  had  been  hitherto  followed. 

Authorities  cited  by  Lord  Benholme, — Mackenzie  of  Scotsbum  v.  Mackenzie 
and  Others,  Commissioners  of  Supply  for  the  county  of  Ross,  20th  Feb.  1771f 
Mor.  voce  Commissioners  of  Si^piy,  Appendix  No.  1  ;  Earl  of  Galloway  «.  The 
Minister  and  Members  of  the  Kirk-Sesision  of  Dairy,  22d  Feb.  1810,  Fac.  Col. ; 
Commissioners  of  Supply  of  Wigton  v.  Heritors  ana  Kirk-Session  of  St  Quivox, 
21sti  Feb.  1823,  i.  Sh.  andD.,  p.  236. 
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The  Scottish  N.  £.  Railway  Co.  v,  Stewart.* 

(Court  of  SesnoD,  Second  DivisioD,  8th  Fehraary  1856,  18  D.  640  ;  House  of 

Lords,  March  28, 1859.) 

The  Scottish  Midland  Railway  Company  obtained  in  1846  an  Act  to  make  a 
branch  to  Dunkeld.  They  thereafler  thought  it  advisable  to  alter  the  direction 
of  the  contemplated  line,  which  could  only  be  done  by  obtaining  another  Act ; 
ai^d  in  order  to  tlxis,  negotiations  were  opened  with  the  Duke  of  Atholl  and  Sir 
W.  D.  Stewart  of  Murthlj,  through  whose  lands  the  line  would  run.  These 
negotiations  resulted  in  an  agreement  upon  which  the  action  in  this  case  was 
founded.  The  agreement  was  between  Sir  Wm.  D.  Stewart,  of  the  one  pari, 
and  George  Buchanan  and  John  Murray,  as  authorised  by  and  taking  burden 
on  them  lor  the  Midland  Company,  of  the  other  part.  It  was  thereby  con- 
ditioned and  agreed  by  the  first  clause  as  follows  : — "  Sir  Wm.  D.  Stewart  [and 
the  Duke  of  Atholl,  the  other  landowner,]  shal)  give  entry  to  the  ground  re- 
quired through  their  respective  estates  as  delinea^d  on  the  plan  before  referred 
to,  so  that,  in  so  far  as  thejr  are  concerned,  the  company  may  proceed  with  the 
execution  of  their  works  without  waiting  till  an  Act  of  Parliament  shall  have 
beep  obtained  for  the  formation  of  the  line ;  and  they  hereby  undertake  to  ob- 
tain the  consent  of  their  several  tenants  and  occupants  of  the  ground  through 
which  the  said  line  will  pass,  and  out  of  the  sums  to  be  paid  as  hereinafter  pro- 
vided, to  settle  with  the  tenants  the  agricultural  and  other  damages  to  which 
they  may  be  entitled  in  consequence  of  the  railway  operations." 

I^ona. — <<  The  Railway  Company  shall  be  bound  to  apply  for  an  Act  of 
Parliament  for  the  formation  of  the  line  during  the  nextor  rollowing  session  of 
Parliament,  and  Sir  Wm.  D.  Stewart  [and  the  oilier  l^idowner]  shall  give  their 
consent  and  assistance  to  the  passing  of  the  said  Act  by  joining  in  a  petition  to 
Parliament,  or  otherwise,  the  company  relieving  them  of  all  expenses." 

Third. — "  The  parties  shall,  in  the  meanwhile,  if  required,  grant  leases  in 
favour  of  the  Railway  Company  of  the  ground  necessary  for  the  formation  of 
the  rulway  for  nineteen  years,  or  for  any  shorter  term  the  company  may  desire, 
declaring  thereby  that  in  case  the  company  shall  fail  to  obtain  their  Act  of 
Parliament  they  shall  be  bound  to  restore  the  spround  taken  possession  of  by 
them,  in  as  far  as  possible,  to  the  same  state  in  which  it  was  at  the  time  of  their 
entry,  and  to  pay  such  damages  for  the  injury  done  thereto  as  shall  be  deter- 
mined by  R.  W.  Rannie." 

Fifth. — **  The  Railway  Company  shall  be  bound,  before  breaking  ground,  to 
pay  to  the  said  Sir  Wm.  D.  Stewart,  for  personal  inconvenience  and  annoyance 
which  must  of  necessity  arise  to  him  dunng  the  formation  of  the  line  through 
his  erounds  aiid  preserves,  such  a  sum  as  shall  be  declared  b^  the  said  George 
Bucnanan,  and  tne  company  and  Sir  William,  or  those  autliorised  by  him,  shall 
enter  into  a  deed  of  submission  to  the  said  R.  W.  Rannie  as  sole  arbiter  for 
ascertaining  apd  determining  the  amount  which  shall  be  paid  by  the  said  Rail- 
way Company  to  the  said  Sir  William  D.  Stewart,  as  the  propnetor  of  the  en- 
tuled  estate  of  MurthW,  for  the  Und  to  be  taken,  and  for  injury  done  to  the 
grounds  and  place  of  Murthly  in  a  residential  ^oint  of  view,  and  for  amenity, 
agricultural  and  intersectional  damage,  and  for  injury  sustained  by  tenants." 

This  agreement  was  dgned  by  the  respondent  on  the  Sd  of  February  1848. 
On  the  Ist  of  March  1848,  Buchanan  found  that  the  sum  which  was  to  oe  paid 
before  breaking  ground  should  be  L.  14,500 ;  but  on  the  express  understanmng, 
tjliat,  if  under  the  submission  to  be  entered  into  to  R.  W.  Rannie,  the  sum  to 
be  awarded  by  him  for  eighty  acres  of  ground  (an  assumed  quantity)  should 
exceed  in  whole  L.128, 158.  per  imperiiu  acre,  such  excess  shall  be  deducted 

>  Abridged  from  the  Weekly  BepcrUty  vol.  7>  p.  458. 
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from  and  taken  out  of  the  above  sum  of  L.  1 4,600.  On  the  6th  of  May  1848, 
the  company  gave  a  debenture  bond  to  James  Condie,  who  was  the  agent  of  the 
respondent,  and  also  one  of  the  directors  of  the  company,  expressed  to  be  in 
consideration  of  L.  14,600  so  paid  by  Condie  to  the  company,  but  no  money  was 
ever  paid  to  the  respondent  By  a  writing  of  discharge  signed  by  Sir  Wm.  D. 
Stewart  on  the  27th  of  April  1848,  and  by  James  Condie  on  the  6th  of  May 
1848,  reciting  the  five  articles  of  the  a^;reement,  and  the  letter  of  binding  and 
declaration  of  Buchanan,  and  also  reciting  that,  whereas  the  said  Midland  Com- 
pany had  instantly  advanced  and  paid,  or  at  least  satisfactorily  accounted  to 
Stewart  for  the  said  sum  of  L.  14,600,  he  had  exonerated  and  discharged  the 
said  Midland  Company  of  the  said  sum  of  L.l  4,600,  as  in  full  of  all  and  every 
claim  for  the  personal  inconvenience  and  annoyance  which  should  in  any  way 
arise,  or  be  occasioned  to  him,  during  the  formation  of  the  said  deviated  Dun- 
keld  branch  line  through  his  grounds  and  premises :  and  then  there  was  a  con- 
dition that  if,  under  thesubmisdon  to  be  entered  in  to  Rannie,  for  ascertaining 
the  compensation  (permanent  damage)  to  be  paid  by  the  company  for,  or  in  re- 
spect of,  the  lands  taken  by  the  railway  or  works  as  aforesaid,  the  sum  to  be 
awarded  by  him  for  the  eighty  acres  of  ground  and  damages,  other  than  those 
applicable  to  the  house  and  premises  of  Bimam,  should  exceed  in  the  whole 
the  rate  of  L.128, 16s.  per  imperial  acre,  Stewart  and  Condie  should  pay  to  the 
said  Midland  Company  the  amount  of  such  excess,  as  the  same  should  be  fixed 
by  Rannie,  the  same  having  been  appointed  to  be  deducted  from  the  said  sum 
of  L.l  4,600  paid  to  Stewart  in  terms  of  the  binding  of  Buchanan,  together  with 
interest  of  the  amount  of  such  excess  from  the  date  thereof  to  the  date  of  the 
same  being  paid  to  the  said  company. 

Stewart  and  Condie  gave  a  bond  to  the  company,  reciting  that,  considering 
that  in  anticipation  of  the  said  intended  bill  being  passed  into  a  law,  and  the 
said  intended  line  of  railway  through  Murthly  being  thereby  allowed  to  be 
executed,  the  said  directors  had,  at  the  request  of  Stewart,  and  in  order  to  the 
said  directors  being  enabled  to  enter  to  the  possession  and  use  of  the  sud  land 
as  soon  as  they  might  desire  to  do  so,  made  immediate  payment  to  Stewart  out 
of  the  proper  funds  of  the  Midland  Company  of  L.14,600,  towards  payment  of 
the  sum  to  which  he  would  be  entitled  under  the  said  agreement  for  personal 
loss  and  inconvenience  if  the  said  intended  bill  should  be  passed  into  a  mw,  and 
the  sud  railway  be  thereby  authorised  to  be  formed  in  the  said  intended  line  ; 
and  Stewart  and  Condie  thereby  obliged  themselves,  coniunctiv  and  severally, 
that  unless  the  said  bill  should  be  passed  into  a  law,  and  so  the  said  company 
be  authorised  to  acquire  the  land  and  make  the  said  line,  then,  and  in  such  case, 
they  would  be  content,  and  repay  to  the  Midland  Company,  or  the  said  directors 
of  the  said  company  for  its  benoo^  the  said  sum  of  L.i4,600.  The  foregoing 
deeds  and  writings  were  all  brouent  together  in  an  explanatory  memorandum 
signed  by  Stewart  on  the  27th  of  April  1848,  and  on  behalf  of  the  directors  on 
the  6th  of  May  1848.  In  this  memorandum,  with  reference  to  the  bond  given 
to  the  company  by  Stewart  and  Condie,  it  was  declared  by  the  Midland  Company 
on  the  one  part,  and  Stewart  and  Condie  on  the  other,  in  explanation  of  the 
deeds  and  writings  before  specified,  granted  by  and  interchanged  between  them, 
that  the  said  company,  on  the  one  hand,  should,  in  fulfilment  of  the  obligation 
undertaken  bv  them,  and  without  reference  to  the  time  of  payment  mentioned 
in  the  said  debenture  bond,  make  actual  payment  to  Condie  of  the  principal 
sum  of  L.14,600  sterling,  subject  as  to  the  amount  to  the  condition  in  the  said 
letter  of  binding  and  declaration,  and  that  so  soon  as  the  company  should  brrak 
ground  on  the  estate  of  Murthly  belonging  to  Stewart  for  the  formation  of  the 
proposed  branch  railway  to  Dunkeld,  Condie  being  bound,  on  such  payment 
being  made,  to  deliver  up  the  said  debenture  bond  duly  cancelled. 

After  this  agreement,  the  company  obtained  an  Act  for  making  the  proposed 
branch  lines,  which  received  the  Royal  assent  on  the  22d  of  July  1848  *,  by  the 
7th  section  of  this  Act,  the  compulsory  powers  of  purchasing  and  taking  lands 
were  limited  to  three  years  from  the  passing  of  the  Act,  and  they  consequently 
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expired  on  the  22d  of  July  1851  ;  and  by  the  8th  section,  the  powers  for  exe* 
cnting  the  branch  railway  were  to  cease  to  be  exercised  on  the  expiration  of  five 
years  from  the  passing  of  the  Act,  and  the  company  were,  therefore,  incapable 
of  making  the  nulway  after  the  22d  of  July  1858.  None  of  the  powers  of  pur- 
chasing lands  have  been  exercised  by  the  company,  and  no  part  of  the  branch 
railway  has  been  made. 

The  summons  in  the  action  was  dated  June  1850.  It  concluded  that  the 
defenders  should  be  decerned  to  pay  the  said  sum  of  L.  14,500,  with  interest 
from  the  date  of  their  breaking  ground,  or  at  least  from  the  date  of  citation, 
and  that  the  defenders  were  bound  to  enter  into  a  submission  to  Mr  Rannie,  as 
sole  arbiter  for  ascertaining  and  determining  the  amount  which  should  be  paid 
to  the  pursuer  for  land,  etc.,  in  terms  of  section  5  of  the  agreement,  and  the 
defenders  should  be  decerned  to  pay  the  same  to  the  extent  of  L.128, 156.  per 
acre ;  or  otherwise,  failing  their  entering  into  a  submission,  they  should  be 
decerned  to  pay  L.  J  0,300,  as  the  price  ofeiffhty  acres  of  ground.  The  Lord 
Ordinary  (Handyside)  pronounced  his  interlocutor  oil  the  Ist  of  November 
1854,  finding  that,  under  the  deed  executed  by  the  parties,  the  sum  of  L.  14,500 
was  payable  to  the  pursuer  so  soon  as  the  defenders  should  break  ground  on 
the  estate  of  Murthly  for  the  formation  of  their  proposed  branch  railway  to 
Dunkeld,  and  that  interest  became  thereafter  exigible  on  that  sum ;  and  that 
the  pursuer  had  averred  facts  relevant,  if  proved,  to  establish  that  the  defenders 
broke  ground  on  the  estate  of  Murthly  for  the  formation  of  the  said  railway, 
but  that  the  parties  were  at  issue  whether  the  defenders  broke  ground  as  afore- 
said, and  allowed  the  parties  to  lodge  draft  issues  in  order  to  the  trial  of  thu 
fact.  Upon  this  interlocutor  both  parties  reclaimed  to  the  Second  Division  of 
the  Court,  the  respondent  praying  that  it  might  be  altered  in  so  far  as  it  directs 
issues  to  be  lodged,  in  order  to  the  trial  of  the  fact  as  to  the  bi-eaking  of  ground 
on  the  estate  of  Murthly  ;  and  the  appellants  praying  the  Lords  to  recall  the 
said  interlocutor,  to  sustain  the  defences,  in  so  lar  as  not  already  done,  assoilzie 
the  defenders  from  the  whole  conclusion  of  the  summons,  and  find  them  entitled 
to  expenses. 

The  Second  Division  of  the  Court  pronounced  an  interlocutor  upon  the  26th 
of  February  1856.  The  Lords  having  advised  the  reclaiming  note  for  Sir  W. 
D.  Stewart,  found  that  the  defenders  were  bound  to  pay  to  the  pursuer  the 
sum  of  L.  14,500,  with  the  interest  from  the  date  of  citation,  and  decree  accord- 
ingly for  payment  of  the  aforesaid  sum ;  and  further  found  and  declared  that 
the  defenaers  were  bound  to  enter  into  a  submission  to  R.  W.  Rannie,  as  sole 
arbitrator  for  ascertaining  and  determining  the  amount  which  should  be  paid 
to  the  pursuer  for  land  to  be  taken,  and  for  injury  done  to  the  ground  and  place 
of  Murthly,  in  a  residential  point  of  view,  and  for  amenitjr,  agricultural  and 
intersectional  damage,  and  for  injury  sustained  b^  tenants  in  terms  of  section 
fifth  of  the  minute  of  agreement  of  date,  and  of  mmutes  of  5th  of  October  18479 
dd  of  February,  1st  of  March,  and  14th  of  March  1848.  The  appeal  to  the 
House  of  Lords  was  from  the  interlocutor  of  the  Lord  Ordinary,  except  so  far 
as  it  soiLzies  the  Midland  Company,  and  from  the  whole  of  the  interlocutor  of 
the  Second  Division  of  the  Court  of  Session.  The  main  questions  which  were 
raised  by  the  appellants  in  the  case  were,  whether  the  agreement  entered  into 
by  the  parties  was  conditional  on  the  formation  of  the  railway,  or  were  the  ob- 
ligations undertaken  on  behalf  of  the  compimy  binding  upon  them  as  soon  as 
they  obtained  the  Act  of  Parliament  enabling  them  to  make  the  branch  rail- 
way ?  and  secondly,  whether,  if  the  construction  put  upon  the  agreement  by 
the  Court  of  Session  was  correct,  was  it,  or  was  it  not  uUra  mrw,  and  therefore 
incapable  of  being  enforced  against  the  appelLmts  ? 

Sir  R.  Bethell,  and  Anderson,  Q.C.,  for  the  appellants. 
Rolt,  Q.C.,  and  Palmer,  Q.C.,  for  the  respondents.    For  the  authorities  cited, 
see  the  following  opinions  of  their  Lordships. 

The  Lord  Chanobllob,  after  stating  the  facts,  and  referring  to  the  two 
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questions  mentioned  in  the  foregoing  statement. — In  oonsidering  these  qaes- 
tions,  it  seems  to  me  that  the  clum  for  the  L.  14,600  ought  not  to  be  regwded 
as  founded  npon  the  debenture  bond.    If  it  were,  it  would  be  necessary  to 
examine  the  yalidity  of  that  instrament.    But  I  think  that  all  the  documents 
must  be  taken  togewer  as  amounting  to  an  agreement  that  the  company  should 
pay  to  Sir  W.  D.  Stewart  the  sum  of  L.14,500,  upon  certain  terms,  the  debenture 
oond  bdng  only  the  mode  adopted  of  carrying  out  the  transaction,  and  not  of 
the  substance  of  the  agreement.    Various  authorities  were  cited.    Those  which 
apply  most  cloeely  are :  Gage  v.  The  Newmarket  Railway  Company,  18  Q.  B. 
467  ;  The  Edinburgh  Railway  Companj  «.  Philip,  2  Macq.  614 ;  Preston  v.  The 
LiTerpool  RaUway  Company,  6  Ho.  Lds.  Cas.  606  ;  8.c.  4  W.  R.  383 ;  but  un- 
less former  decisions  lay  down  principles  generally  applicable,  little  assistance 
is  to  be  derived  from  them.    After  a  carenil  examination  of  the  different  writ- 
ings constituting  the  agreement,  I  have  arrived  at  the  conclusion  tliat  the 
L.  14,600  was  not  to  be  paid  upon  the  passing  of  the  Act  empowering  the  branch 
line  to  be  made,  but  upon  the  commencement  of  the  railway,    ao  doubt,  at 
the  time  of  the  agreement,  all  parties  supposed  that  when  the  Act  was  obtained 
■the  company  was  bound  to  make  the  branch  line.     It  was  not  until  1863  that 
the  Excnequer  Chamber  decided  in  York  and  North-Weetera  Railway  Co.  e. 
the  Queen,  1  £11.  and  Bl.  868,  that  the  Act  was  enabling  and  not  oblintory. 
The  6th  cUnse  of  the  agreement  evidently  contemplates  a  payment  whidi  must 
necessarily  follow  from  the  formation  of  the  line.    But  it  was  thought  that  the 
company  mieht  require  to  enter  upon  the  lands  before  the  Act  could  be  ob- 
tained, and  the  parties  therefore  provide  by  the  first  and  third  clauses  for  such 
a  state  of  things.    (His  Lordship  referred  to  clanses.)    The  whole  difficulty  of 
the  case  appears  to  have  arisen  from  a  desire,  on  the  part  of  Sir  W.  D.  Stewart, 
to  anticipate  the  period  when  the  L.  14,600  would  have  regularly  become  pay- 
able under  the  agreement,  and  from  Uie  company  having  fiivoured  his  views 
on  this  subject.    A  debenture  bond  for  L.  14,600  was  given,  and  to  satisfy  Con- 
die,  a  creditor  of  Stewart,  was  made  out  in  his  name.    From  this  the  whole 
complication  arose.    The  company  acknowledged  a  liability  which  on  the  fiioe 
of  it  was  absolute,  although  intended  to  meet  an  obligation  which  might  never 
arise.    They  therefore  found  it  necessary  for  their  protection  to  provide  in  some 
way  for  the  event  of  their  not  obtaining  their  Act.    The  Company  took  a  bond 
from  Stewart  and  Condie,  in  which  the  indenture  is  treated  as  an  actual  pay- 
ment of  the  L.  14,600.    The  form  of  the  transaction  renders  the  intention  of 
the  parties  clear.     A  bond  is  given  as  the  representative  of  the  L.14»600  pay- 
able to  Stewart  on  a  particular  event,  but  the  bond  was  not  payable  till  the  6th 
May  1849,  and  the  event  upon  which  the  money  was  to  be  pud  might  occur 
before  that  time.    The  company  therefore  undertook,  without  reference  to  the 
term  of  the  payment  of  the  bond,  to  ^y  the  L.14,600  on  the  happening  of  the 
event,  which  they  describe  as  **  breaking  ground  on  the  estate  for  the  formation 
of  their  proposed  branch  railway."    The  reference  m  the  explanatory  memor- 
andum to  the  letters  of  finding  and  declaration  bad  an  important  bearing  on 
the  construction  of  this  agreement.    By  that  document  this  L.14,600  was  to  be 
subject  to  a  dedncti<m,  in  case  the  sum  to  be  awarded  for  the  eightj  acres  should 
exceed  L.128,  168.  per  acre.    Now,  as  the  L.14,600  was  to  be  paid  on  breaking 
ground,  but  might  not  be  payable  in  full  (being  subject  to  a  possible  deduction), 
it  appears  that  the  parties  contemplated  that  after  tiie  Act  passed,  but  before 
breaking  ground,  the  arbitrator  would  ascertain  the  value  of  the  eighty  acres 
(the  assumed  quantity),  with  a  view  to  enabling  the  company  to  deduct  any 
excess.     Until  the  particular  land  required  and  the  quantity  of  it  was  ascer- 
tained, no  valuation  could  be  made,  and  therrfore  the  payment  of  the  L.  14^600 
must  have  waited  upon  this  valuation.     The  stipulation  as  to  the  payment  of 
interest  in  the  explanatory  memorandum  assists  this  construction.    Interest 
was  to  begin  to  run  only  from  the  time  when  the  principal  became  payable, 
which  is  explained  to  be  from  breaking  ground.     I  tnerefore  cannot  agree  with 
that  part  oi  the  interlocutor  of  the  Court  of  Session  by  which  the  defenders  are 
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bound  to  pay  the  pursuer  the  sum  of  L.14ylH)0  ;  ndther  can  1  ftp^e  with  the 
other  part,  by  which  the  defenderB  are  bound  to  enter  into  asubmuaNm  to  Ran- 
nie  for  aeeertdnitog  the  amount  to  be  pnd  to  the  pursuer  for  land  to  be  taken 
and  for  injury  done.  By  this  part  of  the  agreement,  the  oompany  and  Sir  W. 
D.  Stewart  agree  to  enter  into  a  deed  of  submiaeion  to  Bannie  as  sole  arbiter 
for  ascertaining  and  determining  the  amount  which  should  be  paid  by  the  com- 
pany to  Stewart,  as  the  proprietor  of  Murthly,  for  land  to  be  taken  and  for  in* 
jury  done  to  the  grounds  and  place  at  Murthly  in  a  residential  pdnt  of  view; 
It  being  declared  that  the  finding  of  the  arbiter  riiould  proceed  on  the  assump* 
tion  that  eighty  acres  were  to  be  required  for  the  railway,  and  for  which  his 
award  should  proceed,  and  the  company  shall  pay  whether  that  extent  of  ground 
shall  be  used  by  them  or  not. 

But  the  company,  on  obtaining  their  Act  of  Parliament,  were  under  no  obli* 
gation  to  make  the  line.  They  foiled  to  exercise  the  powen  conferred  upon 
them  by  the  Legislature,  and  the  period  limited  for  making  the  railway  has 
expired.  It  is^  therefore,  beyond  their  power  to  exechte  any  part  of  the  line. 
And  to  decree  the  company  specifically  to  perform  their  agreement,  is  to  make 
that  which  is  merely  enabling  and  permissire  obligatory  upon  them,  and  to 
compel  them  to  purchase  and  pay  for  land  which  would  be  utterly  useless  to 
them,  and  which  they  could  not  hold.  If  Sir  W.  D.  Stewart  has  su£Fered  by 
the  breach  of  the  company's  agreement,  he  may  proceed  by  action,  and  may 
recover  damages  to  the  extent  of  the  injury  he  has  sustained,  but  he  cannot 
compel  the  performance  of  an  agreement,  which  is  merely  accessory  to  one 
which  cannot  be  enforced.  The  Lord  Ordinary,  by  his  interlocutor.  *'  finds 
that,  under  the  deed  executed  by  the  parties,  the  sum  of  L.14,A00  sterling  was. 
payable  to  the  pursuer,  as  soon  as  the  defender  shall  break  ground  on  the  estate 
of  Murthly  for  the  formation  oi  their  proposed  branch  railway  to  Dunkeld,  and 
that  interest  became,  tiierefore,  exigible  on  that  sum  ;  finds  that  the  pursuer 
has  averred  facts  relevant,  if  proved,  to  establish  that  the  defonders  broke 
ground  on  the  estate  of  Murthly  for  the  formation  of  the  said  railway,  but  finds 
that  the  parties  are  at  issue  whether  the  defenders  broke  ground  as  aforesaid  ; 
allows  the  parties,  respectively,  to  lodge  draft  issues,  in  order  to  the  trial  of 
this  fact." 

If,  in  the  present  prooeedinr,  the  ckdms  made  by  the  pursuer  could  be  sepa- 
rated, and  the  defenders  could  be  decreed  to  pay  the  L.14,500,  although  they 
might  be  assoilzied  as  to  entering'into  the  sumnission,  there  would  still  remain 
the  question  of  fact,  whether  the  defenders  had  broken  ground  en  the  estate  of 
Murthlv  for  the  fonnation  of  the  railway,  upon  which  the  Lord  Ordinary  al- 
lowed the  parties  to  lodge  issues.  But  was  the  agreement  for  the  payjnent  of 
the  L.14,600  vidid,  or  uUra  mm,  and  therefore  void  ?  It  is  not  necessary  to 
consider  this  question,  in  my  opinion,  as  both  parts  of  the  agreement  proceed 
upon  the  footing  of  the  railway  being  made  ;  and  it  would  be  contrary  to  prin- 
ciple, if  roedfic  performance  were  decreed  of  one  part,  where  the  other  is  not 
cspaUe  ox  performance.    The  interlocutors,  therefore,  ought  to  be  reversed. 

LoBD  OiuirwoRTH,  having  gone  through  the  various  instruments  in  the  case, 
was  of  opinion,  that  the  interlocutors,  either  so  for  as  they  related  to  the 
L.14,500,  or  as  to  the  purchase  of  the  land,  conld  not  be  supported.  As  to  the 
second  point,  his  Lordship  was  of  opinion,  that  the  obvious  meaning  of  the 
contract  was,  that  the  paymoit,  by  way  of  price  for  the  land,  was  to  be  made, 
if  the  land  should  be  broken  for  the  railway,  but  not  othervnse ;  which  was 
the  construction  put  on  the  contract  in  Oage  «.  The  Newmarket  Railway  Com- 
pany, 7  Rly.  Cas.  268,  and  in  Preston  e.  The  Liverpool,  etc..  Company,  mprd, 
the  terms  of  which  contract  were  very  similar  to  that  now  under  consideration. 
If  that  sum  was  agreed  to  be  given  as  a  bribe,  to  buy  ofip  opposition  to  the  new 
bill,  it  could  not  Iw  sustained,  being  an  unwarrantable  application  of  the  funds 
of  the  company. 

Lord  Wensletdaj.e  went  through  the  facts  and  pleadings  at  length,  and 
assuming  that  there  was  no  objection  to  the  validity  of  the  bond  given  by  the 
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company,  the  result^  in  his  LordsUp's  opinion,  was  that  it  could  not  be  enforced 
for  principal  or  interest  until  the  company  had  broken  ground ;  and  that,  there- 
fore, the  suit  for  the  L.14,500  could  not  be  maintained.  As  to  the  amount  to 
be  paid  to  the  respondent  for  the  land  to  be  taken  and  damage  done,  to  be  fixed 
by  Bannie,  his  Lordship  said : — ^Nothin^  can  be  clearer  than  that  the  price  is 
not  to  be  paid  until  after  the  land  required  is  ascertained  and  conveyed.  If  a 
purchaser  refuses  to  pay,  the  vendor  can  only  recover  unliquidated  damages  in 
an  action  against  the  purchaser  for  not  performing  his  contract,  and  the  stipu- 
lated  price  he  cannot  recover  until  after  the  conveyance.  The  company  have 
not  broken  ground,  and  are  unable  now  to  do  so,  for  their  powers  have  expired ; 
specific  perrormance,  therefore,  cannot  be  compelled.  If,  then,  neither  the 
agreement  nor  the  bond  can  be  thus  enforced,  the  course  would  be  for  the  re- 
spondent to  sue  the  company  for  damages,  for  the  breach  of  their  undertaking 
to  break  ground  and  maxe  the  new  branch.  If  that  agreement  had  not  been 
made,  the  company  could  not  have  been  obliged  to  make  the  new  branch  ;  they 
were  merely  empowered  to  do  so :  Philip  v.  The  Edinburgh,  etc.,  Ck>mi)any, 
and  York  and  North  Midland  Railway  Company,  iuprd.  But  thougn  the 
company  were  not  bound  to  exercise  the  powers  because  the  Legislature  had 
conferred  them,  the  company  may  bind  itself  to  do  so,  and  that  it  has  done  by 
its  agreement.  But,  suppose  it  should  turn  out,  on  an  issue  being  tried,  that 
the  company  has  broken  ground  with  the  intent  mentioned,  a  further  difficulty 
would  arise,  which  seems  insuperable.  If  Buchanan  had  fixed  a  precise  sum  to 
be  paid  to  Stewart,  personally,  before  breaking  ground,  that  sum  would  be  pay- 
able. But  he  fixed  a  sura,  the  exact  amount  of  which  could  not  be  ascertained 
until  the  quantity  and  value  of  the  land  was  ascertained,  which  has  not  been 
done. 

It  seems  to  me  that  Sir  W.  D.  Stewart's  remedy  is  confined  to  an  action 
against  the  company  for  unliquidated  damages  on  the  agreement. 

Whether  the  agreement  is  mvalid,  on  the  ground  of  not  being  authorised  by 
the  Acts  regulating  the  company,  it  is  not,  at  present,  absolutely  necessary  to 
decide.  It  may  be  proper,  however,  with  a  view  to  future  litigation,  to  make 
some  observations  as  to  the  illegality  of  the  contract :  I  think  tnere  is  little  to 
be  said  against  the  part  of  it  which  relates  to  the  purchase  of  the  lands.  There 
can  be  no  doubt,  that  a  corporation  is  fully  capable  of  binding  itself  by  any 
contract  under  its  common  seal  in  England,  and  without  it  in  Scotland,  except 
when  the  statutes  by  which  it  is  created  or  regulated,  or  by  necessary  implica- 
tion, prohibit  such  contract  between  the  parties.  Primd  facie,  all  its  contracts 
are  valid,  and  it  lies  on  those  who  impeach  any  contract  to  make  out  that  it  is 
avoided.  This  la  the  doctrine  of  uUra  otres,  and  is,  no  doubt,  sound  law ; 
though  the  application  of  it  to  the  facts  of  each  particular  case  has  not  always 
been  satis&ctory  to  my  mind.  But  no  objection  can,  I  think,  be  made  on  the 
uUra  vires  doctrine,  to  a  contract  by  a  company  who  wish  to  alter  one  of  the 
branches  of  its  railroad,  and  are  about  to  apply  to  Parliament  for  authority  to 
do  so,  engaging  to  purchase  lands  from  a  neighbouring  proprietor,  if  it  should 
obtain  an  Act.  The  contract  to  purchase  land  in  this  case,  will  therefore  pro- 
bably, I  think,  prove  valid.  The  contract,  however,  to  pay  a  sum  for  personal 
compensation  to  the  pursuer,  for  his  use,  is  open  to  another  objection,  arising 
from  the  Scotch  Lands  Glauses  Consolidation  Act,  1845  (7  and  8  Vict.,  c.  38,  s. 
71).  The  intention  of  the  Legislature  in  this  section  was,  that  a  person  who 
had  an  entailed  estate  shall  only  take  such  a  part  of  the  agreed  price  for  his 
own  personal  use  as  the  Court  of  Session,  or  an  independent  third  person,  shall 
think  reasonable.  It  appears  to  me  highly  probable  that  an  agreement  for  a 
gross  sum,  payable  to  the  respondent  personally,  cannot  be  supported. 

LoKD  KuiGSDOWN  Concurred  in  the  judgment  of  the  Lord  Chancellor. 

InierloeutorSi  so  far  as  complained  of,  reversed. 
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OF  JOIKT  AND  SEVERAL  APPOINTMENTS^  AND  QUORUM. 

Haying  now  completed  our  investigation  of  all  that  relates  to  the 
trustee's  title,  we  propose  to  devote  one  or  two  chapters  to  a  con- 
sideration of  the  properties  of  the  office,  and  the  powers  which 
attach  to  it  at  common  law.  It  will  be  necessary,  however,  in  the 
first  instance,  to  dispose  of  the  preliminaiy  question,  how  far  those 
powers  which  belong  to  the  trustee  individually  are  modified  bv  the 
terms  of  the  destination,  where  the  trust  consists  of  a  plurality  of 
persons. 

Joint  and  Several  AppointmenL — The  first  topic  of  inquiry  which 
will  therefore  engage  our  attention,  is  the  legal  effisct  of  a  nomina- 
tion of  several  trustees,  where  some  do  and  others  do  not  accept. 
The  consequences  of  a  partial  acceptance  will,  of  course,  depend  on 
the  terms  of  the  ncHnination.  All  the  known  modes  of  nominating 
a  plurality  of  trustees  may  be  reduced  to  one  or  other  of  the  following 
classes: — (I.)  Simple  nomination  ;  (2.)  simple  nomination  with  the 
proviso  of  a  quorum ;  (3.)  nomination  of  A,  B,  and  C,  and  the  ac- 
ceptors or  acceptor  of  them ;  (4.)  nomination  of  A,  B,  and  C,  when  A 
is  declared  a  sine  quo  non ;  (5.)  nomination  of  A,  B,  and  C,  and  ac- 
ceptors, A  being  a  eine  quo  non;  (6.)  nomination  of  A,  B,  and  C, 
"jointly."  The  provisions  for  continuing  the  trust  to  survivors 
have  been  considered  in  another  chapter. 

(1.  and  2.)  When  a  settlor  nominates  a  plurality  of  persons  as 
his  trustees,  without  declaring  whether  the  appointment  is  a  joint 
or  a  several  one,  the  nomination  is  said  to  be  simple.  It  has  been 
doubted  whether  such  !an  appointment  does  not  fall,  in  the  event  of 
any  of  the  trustees  declining  to  accept ;  but  the  weight  of  authority  is 
certainly  in  favour  of  the  doctrine  that  a  simple  nomination  implies 
a  destination  to  "  acceptors."  If  so,  then  the  acceptance  of  a  single 
trustee  ought  to  be  sufficient ;  since  the  appointment  must  be  con- 

VOL.  m. — ^ifo.  xxzn.  august  1869.  be  b 
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stmed  to  be  either  a  joint,  or  a  seyeral  one.  Thus  a  dmple  nomination 
of  tutors  vests  the  office  in  the  acceptors  or  acceptor  (Stair  1,  6, 
14 ;  Ersk.  1,  7 ;  2  Fraser  Pers.  Bel.  78,  and  cases  there  cited). 

The  opinion  of  Lord  Stair  is  very  dedded.  After  stating  the 
general  rule,  that  mandatories  must  concur  in  the  execution  of  a  joint 
mandate,  he  sajs  :  ^^  It  may  be  objected,  that  where  there  are  many 
executors  or  tutors,  without  mention  of  a  quorum,  the  death  of  one 
makes  not  the  nomination  to  cease,  nor  the  death  or  non-accept- 
ance of  some  of  them ;  and,  therefore,  this  being  the  most  important 
tru8tj  the  like  must  hold  in  all  other  cases.  It  is  answered,  tnat  the 
parity  holds  not ;  for  the  deeds  of  defuncts  in  their  latter  wills  are 
always  extended,  that  the  act  may  stand :  but  in  contracts  it  is  con- 
trary, where  words  are  interpreted  more  strictly ;  and,  in  this  case, 
the  difference  is  clear,  that  a  mandate  inter  vivos  ^ving  power, 
it  is  strictly  to  be  interpreted,  because  the  power  failing,  returns 
from  the  mandator  to  the  mandant  himself;  but  a  power  given  by 
a  defimct  in  contemplation  of  death,  cannot  return,  and  tnerefore 
the  deftmct  is  presumed  to  prefer  all  the  persons  nominate,  to  any 
other  that  may  fall  by  course  of  law." — (Stair,  1,  12,  13.)  Pro- 
fessor BeU,  wnose  opinion  was  probably  influenced  by  English 
analogies  (see  vosteoy  p.  403),  held  the  presumption  in  indefinite  ap- 
pointments to  DC,  that  the  trustees  are  intended  to  act  jointly,  and 
that  the  confidence  of  the  truster  is  reposed  in  them  only  while  they 
continue  together  (Bell's  Pr.,  sec.  1993 ;  Com.,  6th  Ed.,  847).  It 
appears,  however,  that  Bell  considered  that  the  consequences  were 
precisely  the  same,  whether  the  failure  to  act  arose  from  death  or 
non-acceptance.  Mr  F(»rsyth's  opinion  appears  to  be  that,  where 
any  limitation  of  the  number  of  tne  trustees  was  expressed, — as  for 
example,  by  adjecting  a  destination  to  survivors,  or  by  limiting  a 
quorum, — ^then  the  presumption /or  a  joint  appointment  was  taken 
away ;  and  that  the  other  alternative  would  be  presumed,  namely, 
that  of  a  several  appointment,  under  which  the  trust  would  subsist 
if  a  single  trustee  accepted.  This  opinion  appears  to  be  sound,  so 
far  as  it  goes.  And  accordingly,  where  a  trust-disposition  for  behoof 
of  creditors  was  granted  to  six  persons  named,  ^^  and  the  survivors 
or  survivor  of  ttiem,  declaring  any  two  of  them  a  quorum,  as 
trustees,''  and  a  reduction  of  ute  trust  was  brought  on  theground 
that  only  three  trustees  had  accepted,  the  Court  mund :  ^^  That  the 
said  trust-disposition  did  not  fall  or  lapse  by  the  non-acceptance  of 
a  part  of  the  trustees,  but  that  the  acts  and  deeds  of  a  quorum  of 
those  who  accepted  and  acted  were  valid  in  the  ordinary  administra- 
tion of  the  trust,  if  not  challengeable  on  the  ground  oimalafidesj 
malversation,  or  on  any  other  ground  that  woulo  have  been  relevant 
against  the  whole  disponees  named,  if  they  had  accepted"  (Halley 
V.  Gowans,  20th  Feb.  1840,  2  D.  623).  In  this  case,  it  will  be 
seen  that  the  Court  disregarded  Lord  Staii^s  distinction  as  between 
testamentary  trusts  and  mandates  inter  vivos.  The  proviso  of  a 
quorum  was  considered  important,  as  showing  that  the  makers  of  the 
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deed  did  not  contemplate  having  the  concurrence  of  all  the  trustees ; 
but  the  judges  seem  also  to  have  discountenanced  the  notion 
that  a  simple  nomination  was  in  any  case  equivalent  to  a  joint  one. 
Thus  Lord  Cunnin^hame  (Ordinary)  says  m  his  note :  "  When  a 
party  in  Scotland  has  it  in  view  to  constitute  a  trust,  such  as  the 
pursuers  allege  that  they  meant  the  present  to  be,  it  is  incumbent 
on  him  either  to  make  any  &voured  nominee,  in  whom  he  places  any 
peculiar  reliance  a  sine  qua  nouy  or  so  to  constitute  his  trust  as  to 
mve  the  nominees  the  power  only  of  actinia  jointly.  See  the  cases 
of  Drummond,  Ellis,  Jd  Huntly  (Drum^ond  v.  Feuars  of  Both- 
kennel,  1671,  M.  14694 ;  EUeis  v.  Scott,  1672,  M.  14695 ;  Marq. 
of  Montrose  v.  Tutors,  1688,  M.  14697).  But  the  right  of  the 
accepting  trustees  is  still  more  clear  when  a  quorum  is  specified 
in  the  trust-deed  (see  cases  of  Ramsay  v.  Maxwell,  1672,  M. 
14695  ;  and  Campbell  v.  Lord  Monzie,  1752,  M-  14703)."  Lord 
GiUies  said,  it  was  the  doctrine  of  law  and  of  common  sense,  that 
where  a  quorum  of  trustees  is  named,  and  that  quorum  accepts  and 
acts,  the  trust  cannot  be  held  to  have  lapsed  by  non-acceptance. 
And  Lord  Mackenzie  said,  it  was  impossible  to  believe  it  to  have 
been  the  intention  of  the  parties  to  the  trust,  that  if  any  one  of  the 
nominees  should  not  accept,  the  whole  was  to  fall  and  become 
abortive.  The  cases  cited  by  Lord  Ctmninghame  relate  to  the 
appointment  of  tutors;  and  if  the  analogy  may  be  relied  on 
there  can  be  no  doubt  that  a  simple  nomination  implies  a  several, 
and  not  a  joint  appointment.  And  to  the  same  effect,  we  have  the 
opinion  of  Lord  Ivory.  A  mandate,  he  says,  "  will  generally 
&11  by  the  death  of  any  one.  But  this  rule  holds  only  in  mandates 
inter  vivos ;  for  in  tne  appointment  of  tutors  and  curators,  of 
managers  of  a  mortification,  or  of  any  other  testamentary  trustees, 
unless  the  administration  be  expi'essly  declared  to  be  joints  the  right 
to  act  does  not  fall  by  the  death  or  non-acceptance  of  one  or  more 
of  the  indefinite  number"  (Iv.  Ersk.  662,  note).  The  cases  of 
Findlay  (29th  June  1855,  17  D.  1014),  and  Gordon's  Trs.  r. 
Eglinton  (17th  July  1851,  13  D.  1381)  deciding  that  a  simple 
nomination  implies  the  right  of  survivorship,  have  an  important 
bearing  on  this  question  :  first,  because  survivorship  is  inconidstent 
with  the  hypothesis  of  sl  Joint  nomination ;  and  secondly,  on  account 
of  the  principle  of  the  decision,  which  is  founded  on  the  presumed 
will  of  the  aeceased,  agreeably  to  the  doctrine  enunciated  in  the 
concluding  words  of  our  quotation  from  Lord  Stair  (supra,  p.  400), 
and  which  is  generally  applicable  to  all  cases  of  failure  of  trustees, 
whether  by  death  or  non-acceptance. 

In  a  recent  case  (Seton  t?.  Seton,  28th  Nov.  1855,  18  D.  117), 
the  Second  Division  declined  to  appoint  a  judicial  factor  on  the 
ground  that  the  trust  had  fallen  by  the  non-acceptance  of  one  of 
two  trustees.  The  destination  was  to  A  and  B,  ana  the  survivor  of 
them,  and  to  persons  assumed  to  act  along  with,  or  in  succession  to 
them.     The  application  was  opposed  by  the  accepting  trustee,  and 
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the  Court  gave  no  opinion  on  the  merits,  but  superseded  oonsiderar 
tion  of  the  petition,  to  allow  the  petitioners  to  bring  a  declarator 
that  the  trust  had  fallen. 

The  law  of  England,  which  gives  less  latitude  than  our  own  to 
individual  action  among  trustees  {e»g.  requiring  the  concurrence  of 
every  accepting  trustee  to  all  acts  of  admmistration),  acknowledges 
the  right  of  the  continuing  trustee,  to  administer  the  trust  alone 
where  the  other  trustees  have  disclaimed  or  resigned.  The  settlor, 
it  is  said,  must  be  presumed  to  know  what  would  be  the  legal 
consequences  of  the  death  or  disclaimer  of  some  of  tlie  trustees. 
And  when  the  disclaimer  has  been  executed,  it  operates  retrospec- 
tively, and  makes  the  other  trustee  the  sole  trustee  ab  initio  (see 
Lewin  Tr.  237,  and  cases  there  cited).  Thus  the  general  scope  of 
the  authorities,  both  English  and  Scotch,  seems  to  be  that  a  simple 
nomination  will  be  effectual  though  only  one  trustee  accepts ;  but 
that  where  a  auorum  is  mentioned,  the  nomination  will  fau,  unless 
a  quorum  of  ttiosc  appointed  are  willing  to  accept.  Where  a  defi- 
nite number  is  required  to  form  a  quorum,  it  is  oDviously  impossible 
to  continue  the  trust,  unless  that  number  accept  and  survive 
(Ireland  r.  Glass,  May  18,  1833,  US.  626). 

3.  Under  a  nomination  in  favour  of  A,  B,  and  C,  and  the  ac- 
ceptors or  acceptor  of  them,  it  is  immaterial,  as  regards  the  subsis- 
tence of  the  trust,  whether  a  quorum  is  appointed  or  not.  The  trust 
will  subsist  if  a  single  trustee  accepts ;  the  provision  as  to  a  quorum 
necessarily  becoming  inoperative  when  the  number  of  tlie  trustees 
is  less  than  three. 

4  and  5.  One  or  more  persons  may  be  selected  out  of  a  plurality 
of  trustees,  without  whose  consent  no  act  of  administration  will  he 
effectuaL  Such  a  person  is  accordingly  called  a  sine  quo  nan*  The 
utility  of  making  an  arrangement  of  this  nature  may  be  doubted. 
The  practical  effect  of  it  is  the  same  as  that  of  a  joint  appointment  of 
two— a  most  inconvenient  arrangement ;  because  the  collective  vote 
of  the  majority  of  the  trustees  is  neutralised  by  the  single  vote  of 
the  sine  quo  non ;  and  in  the  event  of  a  difference  of  opinion  arising 
between  the  sine  quo  non  and  the  other  trustees,  the  affiiirs  of  the 
trust  must  come  to  a  dead  lock,  neither  party  having  the  power  of 
enforcing  its  views.  At  present  however,  we  are  dealing  only 
with  the  effect  of  a  partial  acceptance  under  such  an  appointment. 
It  has  been  said  (2  Eraser  Pers.  Bel.  80),  on  the  authonty  of  an  old 
decision  (Primrose  v.  Ramsay,  1715,  M.  16335  ;  see  also  Blair  v. 
Ramsay,  1735,  M.  14702,  5  Sup.  633),  that  the  appointment  falls, 
if  all  except  the  sine  quo  non  have  disclaimed.  With  the  greatest 
respect  for  these  authorities,  we  think  the  opinion  in  question  erro- 
neous and  irreconcileable  with  principle.  If  the  ordinary  rule  be, 
as  we  have  stated,  that  a  single  trustee  not  specially  favoured,  is 
entitled  to  carry  on  the  trust  on  the  failure  of  his  colleagues,  it  is 
surelv  not  intended  that  a  trustee  is  to  be  disqualified  from  continu- 
ing the  trust,  by  reason  of  the  truster  having  reposed  a  higher  de- 
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gree  of  confidence  in  him  than  in  any  of  his  co-trustees.  Again^  it 
was  once  supposed  that  the  disclaimer  of  the  sine  quo  fwn  nullified 
the  appointment,  although  the  other  nominees  might  all  be  willing 
to  accept  (Pet.  Kinnaira,  1680,  3  Sup.  343 ;  Kamsaj  v.  Max- 
well, 1672,  M.  14695,  2  Sup.  617 ;  Montrose  v.  Tutors,  1698,  M. 
14697 ;  Johnston  r,  Crawford,  1751,  Elch.  Tutor,  23.  These  cases 
all  relate  to  tutoiy^.  But  the  more  correct  view  appears  to  be,  that 
the  right  of  veto  is  a  personal  privilege  conferred  on  the  trustee  in 
the  event  of  his  acceptance ;  and  therefore  if  he  decline,  the  trust 
may  be  administered  oy  a  quorum  of  the  other  trustees  in  the  ordi- 
nary way  (Forbes  v.  Earl  of  Gallowa/s  Trustees,  February  2, 
1808,  14  F.  C-  90 ;  Aff.,  May  31,  1808,  5  Paton,  Ap.  226).  This 
is  in  conformity  with  the  later  tutory  cases,  e.g.  Scott  r.  Scott,  1775, 
M.  16371,  5  Sup.  633 ;  Drummore  t?.  Somerville,  1742,  M.  14703 ; 
Sinclair  v.  Sutherland,  1777,  5  Sup.  634,  Hai.  752.  This  construc- 
tion applies  even  more  obviously  wnere  the  appointment  is  expressly 
limited  to  the  acceptors  or  acceptor  (Forbes  v.  Galloway's  Trus- 
tees, supra), 

6.  Where  the  trust  is  committed  to  two  or  more  trustees  "jointly," 
all  must  accept,  survive,  act,  and  concur,  in  order  to  fulfil  the  trust, 
each  individual  being  in  efiect  a  sine  guo  non  (Stair,  1,  12,  13; 
Ersk.  3,  3,  34).  But  to  warrant  so  strict  an  interpretation,  the 
appointment  must  be  expressly  stated  to  be  joint ;  or,  as  it  is  very 
diranctly  put  in  a  case  of  tutory  reported  by  Kilkerran,  "  where 
A  and  B  are  appointed  tutors,  without  expressing  them  to  be  joint 
tutors,  though  one  of  them  should  not  accept  the  office,  it  would 
subsist  with  the  other ;  for  to  make  a  joint  nomination,  it  must  be 
expressed  that  they  are  to  be  joint  tutors"  (Yoimg  v.  Watson, 
1740,  M.  16346;  Bell's  Pr.,  sec.  1993  5.  See  also  Dick,  1758, 
M.  7440 ;  Stodart,  June  30,  1812,  F.  C).  In  practice,  it  is  un- 
usual to  make  joint  appointments  of  trustees. 

Hov>  the  Trustees  Act  and  Vote. — We  have  seen,  that  the  con- 
currence of  all  the  trustees  is  necessary  to  every  act  of  administra- 
tion, when  they  are  nominated  ^^  jointly ;"  and  we  may  add,  this  is 
the  ordinary  rule  of  the  English  law  as  regards  all  private  trusts 
(Lewin,  Tr.  297).  In  Scotland  trustees,  like  jurors,  are  supposed 
to  be  capable  of  arriving  collectively  at  a  sound  conclusion,  notwith- 
standing that  they  differ  in  opinion.  In  cases  of  simple  or  inde- 
finite nomination,  the  rule  is  now  settled  that  the  concurrence  of 
a  majority  of  the  accepting  trustees  suffices  to  give  force  to  all  acts  of 
ordinary  administration.  The  older  authorities  on  this  point  are 
not  very  decided.  Thus  Stair  observes,  that  co-executors  cannot 
pursue  unless  ^  concurring,  or  called ;"  addine,  ^^  that  if  any  of  the 
executors  confirmed  will  not  concur  and  contnbute  equal  pains  and 
expense,  the  pursuit  will  be  sustained  without  him  (Stair,  3,  8, 
58).  In  an  old  case,  in  which  the  testator  ^^  settles  the  remainder 
of  her  goods,  etc.,  upon  her  executors  after  named,  to  be  applied 
and  disposed  of  in  such  manner  as  the  survivors  or  survivor  oi  them 
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shall  think  fit,  and  nominates  A,  B,  and  C,  executors  of  this  her 
last  will  and  testament/'  action  was  sustained  at  the  instance  of  a 
majority  of  the  executors  (Grant  v.  Campbell^  1764,  M.  14690 ; 

ovemihng  Inglis  v.  Mirrie,  1738,  M.  14690.   In  " v.  L.  Lag." 

1634,  M.  14689,  it  was  held  that  one  executor  could  not  do  diligence 
on  a  bond,  ^^  except  all  the  rest  should  either  concur  in  the  pursuit 
or  else  should  refuse  to  assist,  and  that  they  were  excluded  from 
their  office").  Erskine  lays  down  the  principle^  that  executors  hold 
office  pro  indiviso  (Ersk.  3,  9,  40) ;  but  in  the  chapter  on  Manda- 
tories lie  says  that  the  rule  ^^  ought  not  to  be  rigorously  extended 
to  steps  taken  by  a  lesser  number,  in  points  consisting  merely  in 
form,  or  to  such  acts  as  are  a  necessary  consequence  of  what  had 
been  before  resolved  at  a  Aill  meeting^'  {ibid.  3,  3,  34).  It  is  not 
easy  to  determine  whether  our  law,  as  now  administered,  recognises 
any  difierence  between  trustees  and  executors,  as  regards  the  right 
of  acting  by  a  majority.  In  the  case  of  trustees,  at  cfi  events,  there 
is  no  longer  any  room  for  doubt  as  to  the  common  law  right  of  the 
majority  to  execute  the  trust.  Accordingly,  where  th^  gentle- 
men were  made  trustees  for  appointing  to  a  bursary,  and  an  appoint- 
ment was  made  by  two  of  their  number,  the  Court  held,  ^^  Tnat  the 
nomination  being  indefinite,  the  majority  were  entitled  to  act  in  the 
necessary  absence  of  the  other  examinatoi^'  (Campbell  v.  M^ntyre, 
June  12,  1824,  3  S.  126).  And  in  the  more  recent  cases  of  M^Cul- 
loch  V.  Wallace  (Nov.  12,  1846,  9  D.  32),  and  Blissef  s  Trustees 
V.  Hope's  Trustees  (Feb.  7,  1854, 16  D.  482),  the  Court  unani- 
mously found  that  a  majority  of  accepting  trustees  had  a  title  to 
pursue  actions  on  behalf  of  the  trust,  although  no  quorum  was 
specified.  In  the  last  case.  Lord  Kutherford  observ^,  ^^  Under 
a  trust  of  this  nature,  which  gives  the  trust  not  only  to  the  per- 
sons named  generally,  but  to  the  acceptors  or  survivors  of  them,  I 
have  no  doubt  that  implies  power  m  the  majority  to  act,  but 
especially  against  one  of  their  own  number  who  is  recusant"  (16 
D.  485). 

The  modern  decisions  regarding  the  right  of  executors  to  sue 
otherwise  than  collectively,  are  more  limited  in  their  application. 
In  one  of  the  earlier  cases,  Lord  Medwyn  held  that  an  executor- 
nominate  wa3  entitled  to  sue  the  representatives  of  another  executor 
for  his  share  of  the  succession ;  and  this,  although  a  third  executor, 
who  had  not  intromitted,  refused  his  concurrence  (M^arget  v. 
M^Target,  12th  May  1829,  7  S.  591,  explained  by  Lord  Medwyn 
in  Torrance  v.  Bryson,  posted).  In  Bogerson  v.  Barker,  9th  March 
1833  (heard  27th  Feb.),  11  S.  563,  an  action  of  count  and  reckoning 
was  raised  by  six  co-executors  against  a  partner  of  the  deceaseo, 
and  two  of  them  having  afterwards  executed  a  disposition  omnium 
bonorumy  on  the  motion  of  the  defenders  the  action  was  dismissed, 
in  so  far  83  the  bankrupt  executors  were  concerned.  An  objection 
having  been  afterwards  taken,  that  the  title  of  the  four  continuing 
executors  was  bad,  in  respect  that  it  was  necessarj'  for  the  whole 
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body  of  original  executors  to  sue  eolleetiyely,  Lord  Corehouse,  after 
advising  with  the  Court,  repelled  the  objection.  Lord  Medwyn, 
commenting  on  this  case,  saia  that  the  circumstance  that  the  action 
was  originally  raised  in  the  names  of  the  bankrupt  trustees,  was  im- 
materiiu^  ana  that  the  decision  would  have  been  the  same  if  these 
two  had  been  denuded  of  their  right  (by  the  disposition)  before 
action  was  raised,  and  thej  and  their  trustees  had  refused  to  con- 
cur {vide  4  D.  74).  And  in  Torrance  v.  Biyson  (24th  November 
1841, 4  D.  71),  in  which  the  previous  authorities  were  carefully  con- 
sidered, the  right  of  one  out  of  a  plurality  of  executors  to  sue  his 
co-executor  for  nis  share  of  the  succession  was  unanimously  affirmed ; 
Lords  Moncreiff  and  Medw^  holding  that  he  might  have  sued  a 
stranger  to  the  same  extent,  m  the  event  of  his  co-executors  refttsing 
to  concur.  But  it  has  never  been  decided  that  a  limited  number, 
being  a  majority,  of  the  executors  can  sue  for  the  whole  debt ;  though 
it  would  obviously  be  expedient  to  establish  this  as  a  rule  applicable 
both  to  trustees  and  executors,  seeing  that  in  practice  the  two  offices 
are  almost  invariably  conjoined.  Where  no  quorum  is  named,  it 
rather  appears  that  acts  of  extraordinary  administration,  as  the 
alienation  of  the  whole  trust-estate  (Ersk.,  supra ;  Freen  v.  Beve- 
ridge,  28th  June  1882,  10  S.  727  ;  but  see  observations  of  Lord 
President  McNeill  on  this  case  in  Blisset's  Trs.  v.  Hope's  Trs.,  8upra\ 
or  the  sale  of  heritage  (Pet.  Wylie,  28th  June  1850,  12  D.  1110; 
Scott  V.  Reid,  16th  Feb.  1822,  1  S.  332  ;  N.  E.  369),  will  not  be 
valid  without  the  concurrence  of  all  the  accepting  trustees.  When 
the  number  of  the  trustees  is  reduced  to  two,  it  is  obvious  that  both 
must  concur  in  eveiything,  as  the  trust  then  practically  resolves  into 
a  joint  appointment  (Moffat  v.  Robertson,  31st  Jan.  1834,  12  8. 
376,  per  Lord  Corehouse). 

Wnere  a  quorum  is  provided  for,  it  is  necessary  that  the  required 
number  should  not  only  attend  the  meetings,  but  also  consent  to 
the  acts  of  the  trustees  (Bell's  Pr.  ut  supra ;  Lynedoch  v.  Ouchter- 
lony,  15th  Feb.  1827,  5  S.  358.  As  to  powers  of  a  quorum  of 
tutors,  see  2  Fraser,  Pers.  Bel.  102,  and  cases  there  cited).  A 
quorum  may  consist  either  of  a  fixed  proportion  of  the  trustees — 
usually  a  majority — or  of  a  definite  number.  In  the  former  case,  it 
is  understood  that  a  majority  of  the  accepting  and  acting  trustees, 
although  less  than  a  majority  of  those  nominated,  constitutes  a 
quorum ;  but  to  prevent  disputes,  the  provision  is  usually  so  ex- 
pressed in  the  settlement.  In  an  action  in  which  two  of  the  accepting 
trustees  were  called  as  defenders,  it  was  held  that  a  majority  of  the 
remainder  were  entitled  to  sue  as  trustees  (Shanks  v.  Aitken,  4th 
March  1830,  8  S.  639).  Where  the  quorum  consists  of  a  definite 
number,  as  three,  and  only  two  survive,  the  Court  will  appoint  a 
factor  (Ireland  v.  Glass,  18th  May  1833,  11  S.  626).  And  vihere 
only  a  quorum  of  three  remained,  and  they  diffei^ed,  action  was 
sustained  at  the  instance  of  two  against  the  recusant  trustee,  to  com- 
pel him  to  concur  in  signing  a  discharge ;  the  Court  holding  that 
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the  trustee  was  bound  to  submit  to  the  will  of  the  majoritj^y  unless 
he  had  conceived  the  loan  to  be  an  improper  transaction,  in  which 
case  he  ought  to  have  complained  to  the  Court  (Ljnedoch  v.  Ouch- 
terlony,  supra ;  see  Lord  Wood's  opinion  in  Logan  v.  MeiklejohU) 
26th  May  1843,  5  D.  1072).  A  declaration,  that  the  majori^  shall 
form  a  Quorum,  does  not  prevent  the  trust  continuing  m  the 
persons  oi  two  trustees  (Laird  v.  Miln,  7th  Dec.  1833,  12  S.  187)) 
who  in  that  case  must  act  jointly  (Heriof  s  Trs.  v.  Fyffe,  8th  March 
1836,  14  S.  670) ;  or  even  in  the  person  of  a  sole  accepting  or  sur- 
viving trustee. 

It  has  been  doubted  whether  acts  of  extraordinary  administration, 
as  the  exercise  of  a  power  of  sale,  are  valid  when  executed  by  a 
majority,  even  when  the  trust-deed  declares  the  majority  to  be  a 
quorum  (Scott  v.  Reid,  16th  Feb.  1822,  1  S.  332 ;  N.  E.  369, 
where  a  bill  was  passed  to  try  the  question). 

Although  no  act  or  proceeding  of  the  trustees  cx>llectively  can  be 
valid,  unless  assented  to  by  at  least  a  majority  of  their  nimiber,  it 
is  equally  clear  that  a  minority,  or  one  of  two  joint  trustees,  are 
entiUed  to  raise  actions  in  their  character  as  individual  trustees, 
where  this  is  necessary  either  for  the  protection  of  the  estate  or  for 
their  own  exoneration  (Scott  v.  Beia,  and  Logan  v.  Meiklejohn, 
sitpra ;  Blissef  s  Trs.  v.  Hope's  Trs.,  16  D.  482).  As  an  example 
of  the  first  class  of  cases,  we  may  mention  that  of  Seid  v.  Maxwell 
(6th  Feb.  1852,  14  D.  449),  where  the  Court  passed  a  note  of  sus- 
pension and  interdict,  at  the  instance  of  a  minonty  of  trustees,  to  pre- 
vent the  majority  from  carrying  into  effect  a  resolution  passed  at  a 
meeting  of  trustees,  by  which  they  proposed  to  assume  additional 
trustees,  and  which,  it  was  alleged,  was  objectionable  and  had  been 
brought  about  by  unfair  means  and  concealment.  And  in  the  case 
of  Taylor  v.  Noble  (24th  Nov.  1836, 14  S.  818),  it  was  found  that  one 
of  two  joint  trustees  was  entitled  to  raise  a  multjplepoinding  in  the 
name  of  both,  and  to  insist  therein  to  the  effect  or  obtaining  liis  own 
exoneration.  But  afler  a  majority  of  trustees,  by  whom  an  action 
has  been  raised  on  behalf  of  the  trust,  agree  to  abandon  the  suit,  an 
individual  trustee  is  not  entitled  to  insist  m  it  to  the  extent  of  his  own 
interest  under  the  trust ;  though  his  right  to  raise  a  separate  action 
may  be  reserved  (Coulter  v.  Forrester,  11th  June  1823,  2  S.  387). 

W  hen  a  corporation  is  associated  with  other  parties  in  the  manage- 
ment of  a  charity,  it  may  be  doubted  whether  the  corporation,  being 
a  distinct  person  in  law,  is  entitled  to  more  than  a  smgle  collective 
vote.  In  such  cases,  the  Court  will  not  interfere  with  the  esta- 
blished custom  of  voting,  if  it  is  of  long  standing.  So  it  was  decided 
where  the  usage  had  been  for  '^  the  mmister  and  remanent  members 
of  the  kirk-session"  to  vote  collectively,  under  a  destination  to  them 
and  certain  individuals  (Halden  v.  Rhymer,  1707,  M.  2387;  Pet. 
Leslie,  9th  June  1814,  17  F.  C.  641).  But  where  the  destination 
is  to  the  heritors,  minister  and  kirk-session  of  a  parish,  each  indi- 
vidual is  entitled  to  a  separate  vote ;  because  a  parish  is  itself  a 
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corporation,  of  which  the  minister  and  kirk-session  are  individual 
members  (E.  of  Galloway  v.  Kirk-session  of  Dairy,  22d  Feb.  1810, 
15  F.  C.  594).  And  where  money  was  bequeathed  to  a  district  of 
a  parish,  to  be  under  the  management  of  the  patrons  or  overseers  of 
the  poor  of  said  placej  it  was  held,  notwithstanding  an  adverse  usage 
of  80  years,  that  the  heritors  of  the  whole  parish  were  entitled  to  a 

i'oint  management,  along  with  the  kirk-session,  and  not  merely  the 
leritors  of  the  particular  district  (Cardross,  1789.     See  note  to 
case  of  E.  of  Galloway,  supra). 

Where  the  management  is  vested  in  the  individual  members  of  a 
corporation,  in  conjunction  with  other  parties,  and  the  constitution 
of  the  corporation  is  afterwards  changed,  or  the  number  of  the 
corporators  increased, — the  right  of  acting  and  voting  will  continue 
witn  the  whole  members  of  the  new  corporation  (Incorporated 
Trades  of  Edinburgh  v.  Governors  of  Heriot  s  Hospital,  14  S.  879, 
per  Lord  President  Hope),  unless  the  number  oi  the  trustees  is 
expressly  limited  by  the  deed  of  constitution  (Governors  of  Gordon  s 
Hospital  r.  Ministers  of  Aberdeen,  8th  July  1831,  9  8.  909).  And 
where  the  statutes  of  an  hospital  devolvea  certain  duties  on  one  of 
the  deacons  of  the  incorporated  trades,  who  were  ex  ojfficio  members 
of  the  Town  Council  of  Edinburgh,  and  as  such.  Governors  of  the 
Hospital,  it  was  found  that  the  deacons  were  no  longer  entitled  to 
a  share  in  the  management,  after  they  had  been  deprived  by  the 
Burgh  Reform  Act  of  their  seats  in  the  Town  Council  (Trades  of 
Edinburgh  v.  Heriot's  Hospital,  3d  June  1836,  14  S.  873).  By 
3  &  4  Will.  ly.,  sees.  20  and  23,  provision  is  made  for  the  con- 
tinuance of  trusts  vested  in  municipal  corporations  under  the  old 
constitution.  Where  any  trust  is  conferred  on  members  of  the 
municipal  corporation,  under  the  denomination  of  '^  old  provost,  old 
bailie,  or  old  dean  of  guild,  or  of  merchant  or  trades  baihes,  or  mer- 
chant or  trades  councmors,"  the  reformed  town  councils  are  required 
to  elect  trustees.  If,  on  die  other  hand,  the  trust  is  vested  in  office- 
bearers of  trading  corporations,  without  reference  to  their  municipal 
character,  the  management  is  continued  to  such  office-bearers. 


JUS  RELICTS  AND  LEOITIAf.    HOW  ASCERTAINED. 

The  nature  of  jus  relictce  and  legitime  and  the  principles  which 
regulate  their  vesting,  having  been  considered  in  former  articles,  we 
proceed  to  notice  in  the  present  the  practical  rules  for  ascertaining 
the  amount  of  these  rights. 

I.   THE  FUND  FROM  WHICH  JUS  RELICT-ffi  AND  LEOITIM  ARE  DUE. 

Ju8  relictce  and  legitim  being  rights  of  succession  to  a  share  of  a 
husband's  or  father's  moveable  estate,  and  as  such,  vesting  at  the 
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husband's  or  father's  death,  it  follows,  that  the  rules  for  ascertaimng 
the  amount  of  each  must  be  applied  as  at  that  date. 

1.  Jus  relictsd  and  legitim  are  shares  of  the  husband! s  or  father" e 
free  moveable  estate  at  the  date  of  his  death. 

It  does  not  matter  how  large  the  moveable  estate  may  have  been 
at  marriage,  or  at  its  dissolution  by  a  wife's  predecease,  until  he  is 
on  deathbed,  a  husband  or  father  may  alienate  his  whole  moveable 
estate,  onerously  or  gratuitously,  without  regard  to  the  interests  of 
wife  or  child,  or  he  may  convert  the  whole  into  heritage. 

If  the  moveable  estate  has  been  increased  or  diminished  since 
death,  but  before  division,  that  does  not  increase  or  diihinish  the 
shares  of  the  widow  or  children.  This  was  expressly  decided  in  the 
case  of  M^MurraVs  Trustees,  July  17,  1852  (14  D.  1048),  where 
trustees,  who  had  carried  on  a  fathei^s  trade  during  the  minority  of 
children,  were  held  not  to  be  bound  to  allow  the  children  claiming 
^orttim  any  share  of  the  profits  realised  since  the  father^s  death. 
Tiie  Lord  Ordinary  (Rutberfnrd)  (whose  judgment  on  this  point 
was  altered)  and  Lord  Cuninghame  (who  dissented  in  the  Liner 
House)  were  of  opinion  that  the  children  claiming  legitim  were 
entitled  to  a  share  of  the  profits,  in  respect  that  they  were  derived 
from  a  trade  conducted  with  their  money.  They  did  not  hold  that 
the  share  of  profits  was  part  of  the  legUimy  but  the  fruits  of  the 
legitim*  The  judgment  of  the  Court  was,  that  the  children  were 
only  entitled  to  one-third  part  of  the  fi-ee  ezecutry,  as  at  the  date  of 
their  father^s  death,  with  legal  interest  thereon  since  that  date. 

In  questions  arising  between  a  widow  or  children  and  an  execu- 
tor, as  to  what  constitutes  the  free  moveable  estate  of  the  defunct  at 
the  date  of  his  death,  there  are  certain  special  rules  which  will  now 
be  considered. 

2.  Jus  Belictss  and  Legitim  are  not  affected  by  Deeds  executed  on 

Deathbed. 

(1.)  Moveable  property,  which  has  been  alienated  gratuitously  by 
a  husband  or  father  on  deathbed,  is  held  to  be  still  «n  bonis  of  the 
defunct,  in  estimating  jus  relictse  and  legitim. 

^2.)  If  the  executor  has  not  sufficient  funds  to  pay  the^u^  relictce 
ana  legitim  when  so  estimated,  in  consequence  of  such  gratuitous 
deathbed  alienation,  the  alienation  may  be  reduced  to  the  extent  of 
the  deficiency. 

(3.)  Moveable  property,  which  has  been  converted  into  heritable 
on  deathbed,  is  reckoned  as  still  moveable  in  estimating  jus  relict® 
and  legitim. 

(4.)  If  the  executor  has  not  sufficient  funds  to  satisfy  the  jus 
relictce  and  legitim^  in  consequence  of  the  heritage  so  obtained  on 
deathbed  going  to  the  heir,  the  widow  and  children  will  have 
recourse  against  the  heir  for  the  deficiency.  In  Henderson  v.  Saugh- 
tonhall,  1683  (M.  3202),  it  was  held,  that  *'  sums  lent  out  upon  heri- 
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table  fleonrity  by  a  person  in  lecto  agritudinUf  do  not  prejudge  his 
relict  and  bairns." 

If  the  executor  has  sufficient  funds  in  the  dead's  part,  there  is  no 
reason  why  the  heir  should  be  liable,  as  the  defunct  might  have 
disposed  of  the  dead's  part  as  he  pleased  on  deathbed.  In  like 
manner,  if  a  father  pay  off  an  heritable  debt  on  deathbed,  the  exe- 
cutor would  seem  to  be  liable,  in  the  first  instance,  to  the  extent  of 
dead's  part,  and  the  heir,  in  quantum  Itieraiusy  for  the  loss  to  legiiim 
by  the  transaction. 

3.  These  Mights  are  not  affected  by  Alienations  made  by  the  defunct 
when  in  liege  poustie,  which  did  not  divest  him  during  his  life* 

(1.)  Mevocahle  deedsj  etc. 

Those  alienations  which  do  not  take  the  property  completely  out 
of  the  power  of  the  granter  during  his  lue,  are  not  allowed  to 
injure  jus  relictcB  and  legitim. 

In  the  case  of  Nicolson's  Assignees  v.  Macalister's  Trustees, 
March  2  (3  D.  675,  and  16  F.  C.  728),  it  was  held,  that  a  party 
who  had  executed  an  ^^  absolute  and  irrevocable  conveyance"  of 
bis  whole  estate  and  effects  in  favour  of  trustees — Ist,  for  payment 
of  his  debts ;  2d,  for  payment  of  a  certain  annuity  to  himself  dur- 
ing his  life ;  8d,  for  payment  of  legacies  after  his  death ;  and,  4th, 
the  residue,  if  any,  to  be  invested  in  land,  to  be  entailed  on  certain 
heirs — had  not  thereby  so  effectually  divested  himself,  as  that  his 
creditors  might  not  have  recovered  the  funds  from  the  trustees,  and 
that  therefore  they  were  still  to  be  reckoned  part  of  the  deceased's 
estate  in  a  question  of  legitim.  The  Lord  Justice-Clerk  (16  F.  C, 
p.  736),  saio,  ^  It  is  quite  clear,  that  if  there  be  a  bona  fide  divesti- 
ture by  a  party  having  a  lar^e  estate,  moveable  as  well  as  heritable, 
by  a  deed  out  and  out,  which  is  unexceptionable  and  with  no  suspi- 
cion of  mala  fdesy  effect  must  be  civen  to  it,  and  the  legiiim  must 
fall.  But  if  there  is  the  least  indication  on  the  face  of  the  deed 
that  the  divestiture  is  not  total  and  absolute  (for  it  may  be  such, 
that  the  granter  has  no  power  to  touch  the  subjects  conveyed,  but 
is  divested  out  and  out),  we  must  look  at  the  deed  to  ascertain  this ; 
and  if  we  are  satisfied  that  power  over  the  estate  is  still  retained, 
then  the  other  principle  comes  into  play,  and  the  claim  of  legitim 
will  be  sustained." 

It  is  not  sufficient  that  an  alienation  be  ex  facie  irrevocable  and 
absolute ;  it  must  also  be  effectual,  to  denude  the  father. 

A  mere  deed  of  alienation,  without  possession  of  the  grantee,  is 
not  sufficient  to  transfer  moveable  property. 

Even  when  the  transference  is  ex  facie  irrevocable,  and  followed 
by  possession,  if  the  iather  retains  an  interest  during  his  life,  it 
would  seem  that  the  property  so  transferred  must  still  be  taken  into 
account  in  estimating  legitim^  the  presumption  being,  that  the  pro- 

E^rty  is  held  in  trust  for  the  father*    In  Lashley  v.  Hog  (House  of 
ords,  July  9  and  10, 1804,  reported  in  Kobertson's  Personal  Sue- 
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cession,  p.  460),  Lord  Chancellor  Eldon  said :  <^  The  course,  there- 
fore, I  would  propose  to  take,  would  be  to  come  to  some  declaration 
of  the  principle,  which  we  conceive  to  be  the  principle  of  law  that 
should  govern  in  this  case  of  legitim ;  and  then  to  call  upon  the  Court 
of  Session  to  apply  the  facts,  as  they  are  proved  before  tnem,  or  make 
such  examination  as  may  be  necessary,  in  order  to  enable  them  to 
ascertain  the  fund  to  which  the  principle  is  to  be  applied,  and  to 
apply  that  principle  of  law  so  to  oe  laid  down  in  your  Lordships' 
juogment.  And  it  does  seem  to  me  it  should  not  rail  short  of  this, 
that  the  receipt  of  the  profits  during  the  life  of  the  person  is  evi- 
dence of  the  ownership  of  that  person  in  the  subject  matter  which 
produces  the  profits."  The  judmnent  on  the  point  accordingly  was, 
that  ^^  such  shares"  of  the  Sank  of  Scotland,  ^'  the  dividends 
whereof  shall  appear,  notwithstanding  the  transfer  of  the  same,  to 
have  been  after  such  transfer  ordinarily  received  for  the  account  of 
and  applied  for  the  use  of  the  said  Roger  Hog,"  the  father,  ^  ought 
to  be  considered  as  subject  to^the  pursuei^s  claim  of  legkim!^ 

This  decision  deprives  of  authority  the  case  of  Agnew  v.  Agnew, 
28th  February  1775  (Wallace's  Posthumous  Decisions). 

(2.)  Mortis  Causa  Deeds, — Deeds  which  do  not  come  into  opera- 
tion until  the  father's  death  cannot  e£Pect  jxis  relictce  and  legitime  as 
they  do  not  afiect  the  amount  of  the  father^s  moveable  property  at 
the  date  of  his  death.  A  party  cannot,  by  a  mortis  causa  settle- 
ment, discharge  debts  due  to  him  by  his  son,  to  the  prejudice  of  the 
rights  of  his  wife  and  children,  under  jus  relictce  and  legitim  (see 
M<Eenzie  v.  Dick,  February  28,  1833). 

(3.)  Exception. — It  has  been  held,  that  reasonable  provisions  to 
widows  and  children,  though  revocable  and  mortis  causa^  are  oner- 
ous, and  ought  to  be  deducted  from  the  estate  before  legitim  is  esti- 
mated (see  Lady  Balmain  v.  Graham,  January  18,  1721,  M.  8199 ; 
and  Lawrie  v.  Edmond's  Trustees,  March  1,  1816,  Hume's  Deci- 
sions, 291). 

In  this  case  of  Lawrie  r.  Edmond's  Trustees,  the  Lord  President 
said :  ^^  I  admit  fully  the  principle  in  Balmain's  case  and  others,  that 
a  reasonable  provision  for  a  widow  does  lessen  the  legitim.  But 
still  this  must  De  under  provision  that  the  husband  has  no  means  of 
providing  for  her  otherwise.  I  don't  see  that  in  Balmain,  or  any  other 
case,  we  have  ever  found  that  the  legitim  can  be  lessened  for  the 
widow  unnecessarilv.  It  is  like  a  case  of  marriage  contract,  des- 
tining estate  to  heirs  of  marriage,  which  is  subject  to  payment  of 
provisions  to  younger  children,  but  only  if  there  is  no  otner  fund  to 
pay  them  out  of."  The  Court,  however,  adopted  the  view  taken  in 
the  Lord  Ordinary's  interlocutor,  which  allowed  the  provision  to  be 
deducted  before  ascertaining  the  legitim.  If  the  Lord  President's 
view  had  been  adopted,  the  legitim  and  dead's  part  would  have  been 
ascertained  without  deducting  the  provision ;  and  then,  if  there  had 
not  been  sufficient  funds  in  the  dead's  part  to  pay  the  provision,  the 
balance  would  have  been  deducted  irom  the  dead's  part.     The 
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result  in  this  case,  therefore,  was,  that  dead's  part  was  no  more 
affected  by  the  provision  than  the  leaitim.  Professor  Bell,  in  his 
^^  Principles/'  seems  to  have  overlooked  this ;  for  he  expresses  himself 
in  a  similar  way  to  the  Lord  President  (sec.  1585) :  Legitim  ^^  may  be 
diminished  by  rational  provisions  for  his  wife  made  by  a  husband, 
having  no  other  means  of  providing,^  The  case  of  Lawrie  recognises 
no  such  limitation.  In  Johnston  v,  Johnston,  January  12,  1697 
(M.  8198),  a  disposition  by  a  father  of  his  whole  moveables  to  one 
SOD,  in  the  form  of  a  conveyance,  inter  vivos,  though  really  a  mortis 
causa  deed,  was  sustained  against  a  son  claiming  legitim,  because 
'^  the  Lords  considered  the  father  was  the  best  judge  of  the  dis- 
tribution of  his  means."  It  is  probable  that  the  Lords  considered 
it  also  a  rational  provision  in  tne  circumstances  of  the  case.  This 
case  is  referred  to  as  an  authority  by  Professor  Bell  (sec.  1585)  (a)  ; 
but  it  can  hardly  be  depended  upon  as  a  precedent. 

4.  The  Effect  of  Fraudulent  Deeds. 

The  authorities  on  this  point  are  reviewed  by  Mr  Fraser  ("  Per- 
sonal Relations,"  vol.  i.,  p.  553).  The  result  seems  to  be,  that  as  a 
father  has  an  absolute  power  of  alienating  his  moveable  property 
during  his  life,  there  is  no  fraud  in  his  disappointing  his  widow  and 
children  by  so  doing.  If  the  true  nature  or  any  deed  or  transaction 
is  fraudulently  concealed,  the  deed  will  be  regarded  and  treated  ac- 
cording to  its  true  nature.  If  a  deed  ex  facie,  absolute  and  irrevoc- 
able, is  found  not  to  be  so,  it  will  not  injure  jus  relictce  or  legitim. 
If  a  deathbed  deed,  ex  facie  onerous,  is  found  to  be  gratuitous,  it 
will  not  do  so  ;  in  the  same  way  as  a  deed  made  on  deathbed,  but 
fttudulently  antedated,  will  be  treated  as  a  death-bed  deed.  But  in 
all  these  cases,  the  ineiScacy  of  the  deed  does  not  arise  from  its 
fraudulent  character,  but  from  its  true  nature,  which  the  fraud  was 
intended  to  conceal. 

5.    What  Subjects  are  considered  Moveable  in  estimating  Jus  RelictsD 

and  Legitim. 

The  rules  which  distinguish  between  heritable  and  moveable  pro- 
perty in  questions  between  heirs  and  executors,  apply  generally  in 
questions  regarding  jus  relicUs  and  legitim.  There  is,  however,  an 
exception  in  the  case  of  bonds  made  moveable,  by  the  Act  1661, 
c.  32.  Those  bonds,  which  would  have  been  held  heritable  before 
this  Act  passed,  are  still  heritable  in  regard  to  jus  relictce ;  so  that, 
in  ascertaining  leaitim,  thev  will  be  estimated  as  part  of  the  free 
moveable  estate,  but  in  estimating  j'tM  relictce  they  will  be  excluded 
from  it. 

A  bond  bearing  interest,  with  a  fixed  term  of  payment,  is  move- 
able, until  that  term  arrives,  independently  of  the  Act.  Bonds  bearing 
an  express  obligation  to  infefl,  and  bonds  in  favour  of  heirs  and 
assignees,  seclucQng  executors,  are  still  heritable. 
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6.  DehU  to  b€  deducted  before  estimoHng  Jos  Belictas  and  Legitim* 

Heritable  debts  are  not  deducted  from  the  moveable  estate, 
except  in  so  far  as  the  heritage  is  insofficient  to  cover  them. 

Bonds  made  moveable  by  the  Act  1661,  c.  32,  due  by  the  de- 
ceased, are  to  be  considered  heritable,  and  should  not  to  be  deducted 
from  the  moveable  estate  in  estimating^tM  reUcta;  but  they  must  be 
treated  as  moveable  debts,  and  deducted  before  estimating  legitim. 

Moderate  and  rational  provision  to  widows  and  children  would 
probably  be  considered  debts,  and  be  deducted  frx)m  the  whole  move- 
able estate,  and  not  from  dead's  part  only  (see  Lawrie  v.  Edmond, 
already  referred  to). 

Funeral  expenses,  widow's  mourning,  and  aliment  until  the  next 
term  after  her  husband's  death,  must  be  deducted  from  the  whole 
executry.  Also  the  expenses  attending  the  birth  of  a  posthumous 
child. 

The  expenses  of  confirmation  and  of  realising  the  estate  faU  upon 
the  whole  executry. 

7.  The  Effect  of  Dunlop's  Act^  18  Vict.,  c.  23. 

The  provisions  of  this  Act,  with  reference  to  the  disposal  of  the 
moveable  estates  of  intestates,  do  not  affect  jus  reUctcB  and  legitimj 
but  only  the  dead's  part.  Mr  Alexander,  in  his  recent  work  on  the 
Practice  of  the  Commissary  Courts,  seems  to  have  overlooked  the 
interpretation  clause  of  the  Act,  which  declares  that  the  words 
^^  ^  moveable  estate'  shall  mean  and  include  the  whole  free  moveable 
estate  on  which  the  deceased,  if  not  subject  to  incapacity,  might  have 
tested,  undisposed  of  bv  will,  or  any  portion  thereof  so  undisposed 
of."     This  definition  clearly  excludes  both  jtta  relictce  and  legitinu 

II.  DIVISION  OF  THE  FREE  MOVEABLE  ESTATE. 

The  free  moveable  estate  having  been  ascertained,  it  will  be 
divided  according  to  the  following  rules  : — 

1.  When  a  husband  dies,  leaving  a  widow  and  children,  it  is 
divided  into  three  parts.  The  widow  is  entitled  to  one  part,  as 
jtM  relictce;  the  children  to  one,  as  kgitim;  and  the  remainder, 
which  is  called  dead^s  part^  is  disposed  of  according  to  the  will  or 
testament  of  the  deceased,  and  if  there  is  none,  according  to  the  law 
of  intestate  succession. 

Generally,  the  jue  relictos^  legitime  and  dead's  part  are  equal, 
but  not  always.  A  moveable  bond  under  the  Act  1661,  c.  32, 
may  swell  the  estate,  quoad  legitim  and  deads  part^  so  as  to  make 
each  of  them  larger  than  the  jus^ relictce ;  or,  on  the  other  hand,  a 
bond  of  this  nature  due  by  the  defunct  may  diminish  them  without 
affecting  jus  reUctce ;  so  that,  while  each  of  these  rights  will  still  be 
a  third  of  the  moveable  estate,  the  moveable  estate  will  vary  in 
amount  in  the  different  cases. 

2.  If  a  husband  leave  a  widow  and  no  children,  his  moveable 
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estate  is  divided  into  two  parts,  one  of  whieh  is  jtu  reUcta^  and  the 
other  dead! 8  part} 

3.  If  a  man  leave  a  child  or  children  and  no  widow,  one-half  is 
legMm^  and  the  other  dead^a  part. 

4t.  When  a  wife  dies,  her  surviving  husband  retains  all  the  move- 
able property,  which  fell  under  the  ccmmunio  bonorum  during  the 
subsistence  of  the  marriage ;  so  that,  however  much  personal  pro- 
perty  a  wife  may  have  had  at  her  marriage;  or  may  have  acquired 
since,  unless  specially  secured  to  her,  she  can  leave  no  moveable  suc- 
cession. Any  moveable  property  that  may  have  been  secured  to 
her  personally,  and  excluded  from  the  common  stock,  and  jiu  mariti 
may  be  disposed  of  by  her  will,  and  if  not,  will  be  treated  as  intestate 
succession. 

5.  A  widow,  though  she  has  children,  mav  dispose  of  her  whole 
moveable  property  by  testament,  as  children  have  no  claim  on  their 
mother  for  legitim.  I£  she  does  not  test,  the  law  of  intestate  suc- 
oes^on  applies.  M.  B. 


NOTES  IN  THE  INNER  HOUSE. 

FIRST  DIVISION. 

SUMMONS  OF  CESSIO. 

A,  B.  Y.  his  Creditors, 

This  was  a  summons  of  cessio  at  the  instance  of  A.  B.,  merchant, 
Glasgow.  He  stated  that  he  began  business  without  any  capital 
in  October  1857,  and  got  on  pretty  well  for  six  months.  But  after- 
wards, from  misfortunes  in  trade,  his  liabilities  amounted  in 
November  1858  to  L.330,  and  his  assets  to  L.71.  At  that  date  he 
was  incarcerated  in  the  prison  of  Glasgow,  where  he  remained  till 
the  case  came  before  the  First  Division  in  June  last.  The  creditors 
did  not  oppose  the  application,  and  the  Court  granted  it,  but  only 
on  the  consideration  that  the  pursuer  had  suffered  six  months'  im- 
prisonment. Their  Lordships  intimated  that  in  such  cases,  where 
It  appeared  that  the  party  had  begun  business  without  capital,  and 
bad  so  conducted  it  as  to  involve  his  creditors  in  considerable  losses, 
they  would  never  grant  decree  of  cessio  until  he  had  suffered  the 
punishment  of  imprisonment,  for  a  period  longer  or  shorter,  accord- 
ing to  circumstances.  There  can  be  no  doubt  that  such  determina- 
tion is  quite  within  the  discretion  of  the  Court  under  the  cessio 
statutes,  and  as  little  that  it  is  highly  expedient  in  the  present  state 
of  trade  in  this  country.  The  conditions  on  which  the  tniserabile 
remedium  may  be  granted  have  been  gradually  diminished  in  num- 
ber and  severity.    The  bankrupt  is  no  longer  required,  as  he  at  one 

^  The  dissolution  of  a  marriage  within  year  and  day,  without  a  living 
child  having  heen  bom,  does  not  now  deprive  the  widow  of  jut  relictcs  (18 
Vict.,  c.  23). 
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time  was  In  France,  ''to  appear  in  Court  in  a  most  humiliating  mrb,  his 
doublet  unbraced,  and  bareheaded,  to  be  carried  thence  to  tne  mar- 
ket-place, where  the  cessio  was  published  "  (Campbell's ''  Process  of 
Cessio  Bonorum  ")•  The  provisions,  too,  of  the  Acts  of  Sederunt, 
17th  May  1606,  26th  Feb.  1669,  and  23d  Jan.  1673,  which  required 
that  the  bankrupt  should  be  placed  in  the  pillory,  and  wear  a  yellow 
bonnety  or  a  yellow  and  brown  bonnet,  are  no  longer  in  force.  The 
power  of  granting  decree  of  cessio  has  been  extended  to  sheriflb ; 
and,  in  a  word,  the  tendency  both  of  the  Legislature  and  of  the 
Courts  has  been  to  afford,  perhaps,  too  great  facilities  to  bankrupt 
debtors  to  get  rid  of  their  incumbrances,  and  begin  the  world  afresh. 
Now  it  may,  to  a  large  extent,  be  true,  as  Stair  observes  (iv.  52,  sec. 
31),  that  the  process  of  ceaaio  bonorum  is  founded  ^^  upon  compassion 
of  human  misery,  and  the  design  of  the  incarceration  not  being 
penal,  but  against  defrauders  or  concealers  of  their  estate."  Still 
the  right  of  raising  such  a  process  is  a  privilege  which  ought  to  be 
very  carefully  guarded,  and  it  ought  never  to  be  accorded  in  such 
a  way  as  to  give  any  judicial  countenance  to  the  system  of  reckless 
trading  now  too  prevalent  in  this  country.  The  determination  of  the 
First  Division  above-mentioned  seems,  therefore,  to  be  extremely 
well-timed ;  and  we  readily  do  what  in  us  lies  to  give  it  that  pub- 
licity which  their  Lordships  desired. 

Learmonih  v.  The  City  of  Edinburgh. 

This  was  a  question  as  to  whether  certain  lands  in  the  parish  of 
St  Cuthberts,  belonging  to  the  City  of  Edinburgh,  should  be 
localled  on  in  the  depending  process  of  locality  of  that  parish. 
Several  points  of  considerable  interest  in  the  law  of  teinds  arose  in 
the  case. 

1.  It  was  maintained  by  the  city  that  its  lands,  lying  within  the 
proper  bounds  of  the  burgh,  were  not  liable  to  teind,  or  at  least  to 
contribute  to  the  stipend  of  any  other  than  the  burgal  ministers. 
In  support  of  this  proposition,  it  was  contended  that  the  burgh  has 
a  separate  ecclesiastical  establishment  of  its  own  ;  that  it  supports, 
either  from  its  own  revenues  or  by  assessment,  its  proper  staff  of 
ministers  for  the  supply  of  the  spiritual  wants  of  the  whole  inhabit- 
ants of  the  burgh ;  and  that  it  would  be  subjecting  the  burgh  to  a 
double  burden  if,  besides  supporting  its  own  ministers,  it  were  called 
on  to  support  those  of  neighoouring  parishes.  Mr  Learmonth,  on 
the  other  nand,  asked  how,  if  the  grant  of  land  to  a  royal  burgh  was 
tantamount  to  a  disjunction  quoad  omnia  of  the  lands  witnin  its 
bounds  from  the  parish  in  which  these  lands  were  previously  locally 
situated,  it  came  to  pass  that  there  are  so  many  instances  of  parishes 
partly  burgal  and  partly  landward,  where  the  burgh  forming  part 
of  the  parish  is  a  royal  burgh  t  The  Court  decided  against  the 
contention  of  the  city,  and  held  that  the  burgh  lands  situated  in  the 
parish  of  St  Cuthberts  must  contribute  to  the  stipend  of  the  minis- 
ter of  that  parish.    We  cannot  say  that  the  point  is  free  from  doubt ; 
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bat  as  in  practice  lands  in  the  position  of  the  city's  in  this  case  have 
always  paid  stipend  in  the  landward  and  not  the  burgal  parish^ 
the  Court  probably  acted  rightly  in  deciding  as  they  did. 

2.  The  city  maintained  that  the  Meadows,  Brantsfield  Links, 
and  the  Princes  Street  Gardens  were  teind  free — (1.)  as  regarded 
vicarage  teinds,  because  none  such  had  ever  been  levied ;  (2.)  as 
regarded  parsonage  teinds,  because  they  were  not  under  tillage,  and 
never  could  be  so, — ^the  public  servitudes  over  the  Links  and 
Meadows,  and  several  statutes  relating  to  the  Gardens,  prohibiting 
their  cultivation  in  all  time  coming,  in  support  of  this  contention, 
the  city  relied  on  Erskine,  ii.  10,  sec.  43,  and  the  case  of  Burnet  v. 
Gibb,  9th  June  1676,  M.  15640.  To  this  Mr  Learmonth  answered, 
that  these  authorities,  auite  sound  in  themselves,  related  only  to  the 
case  where  the  teinds  nad  not  been  valued,  and  no  steps  had  been 
taken  towards  a  valuation.  But,  as  he  further  argued,  it  is  quite 
competent  in  every  process  of  locality,  and  for  the  purposes  of  that 
process,  to  ascertain  the  amount  of  teind  in  the  same  way  and  by 
the  same  rules  as  if  the  summons  of  modification  had,  according  to 
the  ancient  practice,  contained  a  conclusion  for  the  valuation  or  all 
the  unvalued  teinds  of  the  parish.  It  was,  therefore,  erroneous  to 
hold  that  the  circumstances  of  the  present  case  were  such  as  to  admit 
of  the  application  of  the  authorities  above  quoted.  To  the  further 
argument  of  the  city,  that  there  was  no  precedent  for  subjecting  the 
public  grounds  or  commons  of  a  burgh  to  teinds,  Mr  Learmonth  re* 
plied,  that  although  used  as  public  parks,  the  lands  in  Question  were 
also  used  as  pasture  lands,  and  a  rent  got  for  them.  This  last  cir- 
cumstance seems  of  itself  quite  fatal  to  the  city's  claim  of  exemption, 
and  the  Court  accordingly  laid  great  stress  on  it  in  deciding  that 
the  lands  in  question  are  not  teind  free.  The  mere  fact  that  the 
lands  were  sua  natura  capable  of  culture,  on  which  Lord  Cnrriehill 
(who  delivered  the  judgment)  also  laid  weight,  does  not  seem  to 
affect  the  question  much  one  way  or  other.  For  had  they  been  in 
grass  sine  doloy  and  had  they  been  used  exclusively  by  the  public 
for  the  purposes  of  walking,  golfing^  and  such  like,  without  any 
rent  paid  to  the  city,  there  seems  no  precedent  or  principle  for 
holding  that  they  would  have  been  liaole  in  teind.  Teinds  are 
debitafructuumj  not  debita  fundi;  and  the  public  enjoyment  derivable 
from  walking,  golfing,  etc.,  clearly  does  not  come  within  the  cate- 
gory of  fruita  from  which  teinds  are  due.  Wherever,  therefore, 
burgh  lands  are  used  by  the  public  only,  and  no  pecuniary  benefit 
is  derived  from  them  to  the  burgh  itself,  they  ought  not  to  be  liable 
in  teinds,  however  rich  they  may  be,  or  however  capable  of  success- 
ful culture. 

3.  The  city  maintained  that  the  Meadows  were  teind  free  in  re- 
spect they  had  been  reclaimed  at  great  expense  from  a  morass  or 
lake.  The  Court  held  that  there  were  no  allegations  on  record  to 
support  such  a  plea,  and  reftised  to  pronounce  any  opinion  as  to  its 

VOL.  ni. — VO.  XXXU.  AUG.  185d.  0  0  0 


41G  NOTES  IN  THE  INNER  HOUSE.  [Aug. 

releya)icy.  The  point  is  one,  however,  of  very  considerable  import- 
ance, particnlarlj  in  conseouence  of  the  great  improvements  made 
over  tne  whole  country  ot  late  years  by  drainage  and  otherwise. 
Sir  John  Connelly  who  gives  the  weight  of  his  great  authority  to 
this  plea,  draws  (Connell  on  Tithes,  i.  198)  a  distinction  between 
the  case  where  lands  have  merely  been  improvedj  as  by  enclosing  or 
ordinary  drainage,  and  where  tney  have  been  reclaimedj  or,  so  to 
speak,  created^  as  by  the  drainage  of  a  lake  or  the  shutting  out  the 
sea.  In  the  former  case,  be  holds  that  in  estimating  what  is  doe  for 
teinds,  a  proportional  deduction  irom  the  value  of  the  improved 
lands  must  be  made  for  the  cost  of  improvements ;  in  the  latter  case, 
he  considers  that  the  land  should  be  wholly  teind  free.  The  dis- 
tinction is  well, founded  in  reason  and  equity ;  and  it  is  to  be  hoped, 
should  cases  arise  properly  raising  the  points,  that  they  will  be 
decided  in  conformity  with  Sir  John's  views. 

4.  On  the  assumption  of  a  fsdlure  to  establish  that  on  one  or 
more  of  the  grounds  above  noticed  its  lands  were  teind  free,  the 
city  maintained  that  the  teinds  of  these  lands  were  conveyed  to  it 
by  its  charters  of  erection.  The  argument  was  of  this  nature : — The 
erection  of  lands  into  a  burgh  is  equivalent  to  their  erection  into  a 
barony ;  but  a  grant  of  barony,  followed  by  possession  by  the  baron 
of  lands  and  teind  together,  forms  a  sooa  heritable  title  to  the 
teinds.  Thus,  it  was  said.  Professor  Bell  (Principles,  sec.  837),  de- 
scribing tlie  different  kinds  of  titles  under  which  teinds  are  held, 
says :  ^^  The  titles  to  teinds  are — (1)  a  charter  and  sasine  of  a  barony 
carrying  the  teinds  as  an  integral  part  of  it."  But  on  examining 
the  case  (Trotter  v.  Hoffg,  July  1736 ;  Elchies,  voce  Teinds,  No.  2) 
on  which  Bell  founds  this  dictum,  it  will  be  seen  to  afford  it  little 
or  no  sanction.  For,  first,  it  was  assumed  in  that  case,  that  the 
teinds  of  Charterhall,  in  regard  to  which  the  question  arose,  were  ld- 
corporated  in  and  part  of  the  barony  of  Fogo.  But,  secondly,  as 
the  lands  of  Charterhall  were  not  themselves  part  of  die  barony  of 
Fo^o,  it  is  obvious  that  it  was  not  the  barony  title  to  the  lands 
which  carried  them.  The  Ccmrt^  accordingly,  without  expressing 
any  opinion  as  to  whether  the  erection  of  a  burgh  was  equivalent 
to  that  of  a  barony,  had  no  hesitation  in  holding  that  a  grant  of 
barony  does  not  convey  the  teinds  of  the  barony  lands.  It  by  no 
means  follows,  however,  that  the  erection  of  lands  into  a  soyal 
burgh,  where  the  Crown  held  both  the  teinds  and  the  lands,  will 
not  operate  as  a  conveyance  of  the  teinds  though  these  are  not 
especially  conveyed.  Mr  Erskine  says  (ii.  10,  sec.  40)  :  '^  A  right  to 
lands,  though  granted  by  one  who  has  also  right  to  the  tithes,  will 
not  carry  the  tithes,  unless  it  shall  be  presumed,  from  special  cir- 
cumstances, that  a  sale  of  both  was  intended."  The  cases  to  which 
he  refers— Scot,  27th  Feb.  1672, M.  15638 ;  and  Callander,  29th  June 
1698,  M.  15649 — entirely  support  his  proposition,  and  seem  to  go  on 
this  principle,  that  where  the  granter  of  lands  has  right  both  to  Tands 
and  teinds,  and  the  obligation  to  pay  stipend,  etc.,  is  transferred  to 
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the  grantee,  the  grant  will  be  presnmed  to  carry  the  teinds,  tbouffh 
thev  are  not  specially  conveyed.  Taking  into  consideration  the 
obli^tions  under  which  the  magistrates  ot  royal  barghs  lie  in  con- 
nection with  the  stipends,  churches,  and  manses  of  the  burgal 
parishes,  and,  further,  the  peculiar  nature  of  the  burgage  tenure, 
there  seems  good  ground  for  holding,  that  where  the  Crown  at  the 
date  of  the  erection  held  both  lands  and  teinds,  the  charter  convey- 
ing lands  to  the  burgh  must  also  be  treated  as  carrying  the  teinds. 
The  point,  however,  was  not  properly  raised  in  the  present  case,  as 
it  apneared  that  at  the  date  of  tne  charters  in  favour  of  the  city  of 
Edinburgh,  the  Crown  had  not  itself  any  right  to  the  teinds  of  the 
erected  lands  in  question. 


NOTES  ON  CRIMINAL  LAW. 
NO  I. — THEFT  AND  ITS  AGGRAVATIONS. 

Theft  is  defined  by  Hume  to  be  the  felonious  taking  and  canying 
away  of  the  property  of  another  for  lucre  (1  Hume,  57) ;  or,  in  the 
words  of  the  civil  law,  *^  contrectatio  fraudulosa  rei  alienaa  lucri  faci- 
endi  gratia." 

Every  word  of  this  definition  is  of  importance.  In  order  to  con- 
stitute theft,  there  must  be  a  felonious  taking  and  a  carrying  away, 
the  thing  taJken  and  carried  away  must  be  the  property  of  another, 
and  it  must  be  taken  and  carried  awav  for  the  sake  of  gain.  Each 
of  these  points  has  given  rise  to  much  ingenious  argument  in  our 
Courts,  which  has  led  to  some  very  nice  distinctions.  The  funda- 
mental circumstance  especially,  viz.,  the  taking,  though  to  an  ordi- 
naiT  person  one  of  no  apparent  difficulty,  is  to  the  lawver  a  point 
of  the  greatest  nicety ;  and  in  the  discussions  which  have  taken 
place  upon  it,  are  to  be  discovered  the  distinctions  between  theft 
and  the  totally  difierent  crimes  of  breach  of  trust,  and  falsehood 
firaud  and  wilful  imposition.  We  shall  notice  the  cases  which  have 
occurred  on  each  of  the  points  which  we  have  indicated  in  their 
order. 

1.  TAKING. 

Hume  says  that  in  taking,  ^^  it  is  implied  that  the  thing  has  not 
been  previously  in  the  possession  of  the  thief,  but  in  that  of  the  owner 
or  some  person  for  him,  out  of  which  the  thief,  without  the  con- 
sent of  tne  owner,  removes  it."  As  the  law  was  understood  in 
the  days  of  Hume,  this  statement  may  have  been  sufficiently  com- 
prehensive, but  now  it  is  not.  For  the  thing  may  be  in  the  posses- 
sion of  some  person  for  the  owner,  and  nevertheless  be  stolen  bv 
that  person.  His  previous  possession  may  have  been  quite  legal; 
but  bis  abuse  of  the  trust  reposed  in  him,  and  his  appropriation  of 
the  thing  entrusted  to  him  to  his  own  uses,  ma^  subject  him  to 
a  charge  of  theft.  Hume's  definition  of  taking  is  right  so  far  as 
it  goes.     It  embraces  the  ordinary  kinds  of  theft,  such  as  theft 
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from  the  pocket  or  person,  or  from  a  shop-door  and  such  like« 
In  these  cases  the  onginal  taking  is  fraudulent.  But  theft  maj 
also  be  committed  by  a  person  whose  original  possession  is  honest 
and  legal.  In  such  cases  the  owner  is  understood  not  to  have 
parted  with  the  possession  altogether,  but  only  to  have  committed 
it  to  another  temporarily,  and  for  a  specific  purpose.  Such  are 
the  cases  of  a  watchmaker  who  receives  a  watch  from  the  owner 
for  the  purpose  of  repairing  it ;  a  clerk,  who  receives  money  from 
his  employer  for  the  purpose  of  lodging  it  in  bank,  or  paying  it  to 
some  person ;  and  a  carrier,  who  is  entrusted  with  goods  for  the  pur* 
pose  of  conveying  them  to  their  destination,  etc.  In  these  cases  the 
import  of  the  decisions  is,  that  if  the  owner  has  parted  with  the  actual 
possession  of  the  thing  in  order  to  its  being  restored  to  himself  or 
conveyed  to  another  in  forma  specifica^  the  person  who  appropriates 
the  thing  is  guilty  of  thefl ;  ana,  on  the  other  hand,  when  the  thing 
is  not  to  be  so  restored  or  conveyed,  the  crime  is  not  theft,  but 
breach  of  trust.  In  England,  a  felonious  intent  to  appropriate  must 
exist  at  the  time  of  the  first  taking  or  receiving,  in  order  to  consti- 
tute larceny ;  but  it  is  not  so  with  us.  A  person  may  be  guilty  of 
thefl  who  forms  the  fraudulent  intention  to  appropriate,  afler  he  has 
acquired  possession. 

Taking  by  a  Servant, 

A  person  who  had  received  from  the  Earl  of  Mar  a  sealed  packet 
addressed  to  a  bank,  which  he  presented  at  the  bank,  and  received 
in  return  a  sealed  packet  containing  money,  etc.,  ^^  in  order  to  be 
delivered  to  the  Earl,"  which  he  appropriated  to  his  own  uses,  was 
held  guilty  of  theft;  and  an  objection,  that  the  facts  set  forth  amounted 
to  a  lower  offence,  was  repelled  by  Lords  Mackenzie  and  Meadow- 
bank  (McDonald,  1829,  Bell's  Notes,  15). 

A  clerk  in  a  warehouse  in  Glasgow,  who  appropriated  money 
which  he  had  been  entrusted  to  carry  to  a  bank  and  pay  to  the 
credit  of  his  employer's  account  there,  held,  on  certification,  rele- 
vantly charged  with  thefl  (Murray,  1829,  P.  Shaw,  225). 

A  porter  in  the  employment  of  a  shipping  company  held  to  be 
relevantly  charged  with  theft;  he  having  been  employed  and  en- 
trusted by  the  master  of  one  of  the  vessels  of  the  company  to  deliver 
various  letters  and  sums  of  money,  brought  by  him  from  different 
individuals  by  whom  he  had  been  entrusted  with  them,  to  the  several 
individuals  to  whom  they  were  addressed,  and  for  whom  they  were  in- 
tended; ^^and,  in  particular,  having  in  the  course  of  that  employment 
received  from  and  been  entrusted  with,  by  the  said  master,  a  sum  of 
money  for  the  special  purpose  of  being  delivered  by  him  to  another, 
which  he  appropriated"  (M*Intosh,  1835,  13  S.  D.  1168,  Bell's 
Notes,  15). 

A  clerk  who  appropriated  a  sum  of  money  which  had  been  en- 
trusted and  delivered  to  him  by  his  employer,  ^'  with  instiiictions 
to  pay  the  same  to  the   Collector  of  Excise  in  Edinburgh"  for  a 
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wine  license^  held  relevantly  charged  with  theft,  and  an  alternative 
charge  of  breach  of  trust  and  embezzlement  struck  out  of  the  indict- 
ment (Field,  1838,  2  Sw.  24). 

A  person  in  the  employment  of  a  company  was  charged  with 
theft,  he  having  been  entrusted  with  the  sum  of  L.17,  ^'  for  the 
special  purpose  of  paying  L.9  to"  one  person,  ^'  and  of  paying  L.8, 
being  tne  oalance  of  said  sum  of  L.17,  to"  another  person,  and 
having  appropriated  the  same.  It  was  pled  for  the  panel,  that  the 
proper  charge  in  the  circumstances  was  breach  of  trust  and  not  theft, 
and  the  point  was  certified.  After  considerable  argument,  the  Court 
held,  that  as  the  indictment  did  not  bear  that  the  money  was  given 
to  the  panel  to  be  delivered  in  forma  specificay  the  crime  was  breach 
of  trust  (Climie,  1838, 2  Sw.  118).  (Lord  Cockburn  expressed  doubt 
as  to  this  decision  at  the  time,  and  in  the  subsequent  case  of  Michie 
said  that  he  was  of  opinion  that  the  charge  amounted  to  theft.) 

A  boy  held  to  be  relevantly  charged  with  theft  who  had  been  en- 
trusted by  his  employer  with  aL.20  bank  note,  ^^in  order  that  he  might 
get  the  same  changed,  and  return  with  and  deliver  the  change  to  nis 
employer,"  and  who  appropriated  the  same  (Michie,  1839, 2  S  w.  319)« 

A  person  who  appropriated  a  sum  of  money  "delivered"  to  him  by 
his  employer,  along  with  his  bank  book,  with  instructions  to  carry  and 
deposit  the  said  money  in  bank,  held,  on  objection,  to  be  relevantly 
charged  with  theft  rPaterson,  1840,  2  Sw.  521). 

A  teller  in  a  bauK,  who  had  appropriated  large  sums  of  money 
with  which  he  had  been  "entrusted"  as  teller,  "for  the  use  and  in 
the  service  of"  the  banking  company,  held  to  be  relevantly  charged 
with  theft  (Smith,  1842,  1  B.  342). 

A  secretary  and  accountant  of  a  banking  company  who  had 
appropriated  a  letter  of  credit,  which  had  been  "delivered"  to  him 
by  the  manager  of  the  company  for  the  special  purpose  of  its  being 
forthwith  dehvered  by  him  to  "the  teller,"  or  of  its  being  forthwith 
otherwise  specially  applied  by  him  for  the  use  and  service  of  the 
company,  found  guilty  by  a  jury  of  theft.  The  report  does  not 
bear  that  the  verdict  was  in  terms  of  a  direction  by  the  Court 
(Gordon,  1847,  Arkley,  196-201,  note). 

It  having  appeared  in  evidence  that  a  panel  had  received  a  gown 
from  the  owner  for  the  purpose  of  pawning  it,  and  that  he  had  pawned 
it  and  appropriated  the  money  advanced,  L.  J.-C.  Hope  directed  the 
jury  that  the  facts  did  not  support  a  charge  of  theft  of  the  gown. 
His  Lordship  could  not  say  that  if  the  panel  had  taken  posses- 
sion of  the  gown  with  the  express  purpose  of  turning  it  into  money 
and  then  keeping  it,  it  woulci  not  have  been  theft;  but  this  was  not 
alleged  in  the  indictment  (Fraser,  3d  June  1850,  J.  Shaw,  365). 

A  person  received  from  another  a  one-pound  note  in  payment  of 
certain  articles  purchased  from  him,  in  order  that  he  might  return 
the  balance  after  deducting  the  expense  of  the  articles,  and  appro* 
priated  the  whole  sum.  He  was  charged  with  theft  of  the  note, 
and  alternatively  with  theft  of  the  balance.   L.  J.-C.  Hope  directed 
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the  jury  that  if  there  was  theft  at  all,  it  was  theft  of  the  one-poand 
note,  and  not  merely  the  balance  (Mooney,  17th  Nov.  1851,  J. 
Shaw,  496). 

Taking  by  a  Tradesman  employed. 

The  appropriation  of  a  thing  by  a  tradesman,  into  whose  hands  it 
had  been  placed  by  the  owner,  was  at  one  time  considered  to 
be  breach  of  trast,  and  not  theft. 
Hume  says  (vol.  i.,  p.  58),  that  though  this  '^  is  a  wrong,  and 
even  a  crimmal  act,  it  does  not  amount  to  the  crime  of  theft.  The 
reason,"  he  continues,  '^  is  obvious,  that  there  has  been  no  felonious 
taking  out  of  the  owner^s  possession."  But  at  p.  68,  when  speak- 
ing of  certain  circumstances  which  amount  to  the  crime  of  ihehj 
he  says,  ^^  The  thing  is  not  here  obtained  on  a  contract  of  sale,  or 
other  habile  title  for  the  conveyance  of  property,  but  on  a  lower 
and  limited  title,  under  which,  if  it  were  even  fkir  and  unexcep- 
tionable, the  man  would  have  no  right  to  dispose  of  the  thing,  or  to 
turn  the  value  into  his  own  pocket."  Alison,  too,  following  Hume, 
says  (vol.  i.,  p.  359),  '^  If  goods  are  put  into  a  tradesman's  hands  for 
the  purpose  of  being  repaired,  and  the  operation  is  of  such  a  kind 
as  necessarily  requires  considerable  time  for  the  operation,  the 
subsequent  felonious  appropriation  is  breach  of  trust."  This  author, 
like  Hume,  proceeds  upon  the  principle,  that  ^  the  distinction  be- 
tween theft  and  breach  of  trust  is  to  be  found  chiefly  in  the  terms 
or  way  in  which  the  thing  taken  originally  came  into  the  criminal's 
possession"  (p.  354).  But  by  adopting  this  faulty  principle  he 
leads  himself  into  inconsistency ;  for  while,  at  p.  859,  he  savs  that 
it  is  not  theft  if  goods  are  appropriated  by  a  traaesman  which  '^  are 
put  into  his  hands  to  undergo  some  lengthened  operation,  as  linens 
to  be  bleached  at  a  bleachfieid,  books  to  be  bound  at  a  bookbinder's, 
watches  to  be  repaired  at  a  watchmaker's,  or  the  like,"  and  there 
after  cites  various  instances  in  which  such  cases  have  been  prose- 
cuted as  breaches  of  trust,  he  notwithstanding,  at  p.  263,  asserts, 
^^  It  is  theft  to  abstract  plate  set  before  a  person  in  a  tavern,  or  if  a 
watchmaker  appropriate  a  watch  delivered  to  him  to  clean^  or  a 
washerwoman  carry  off  clothes  delivered  to  her  to  wash."  Alison's 
meaning  seems  to  be,  that  a  watchwaker  who  appropriates  a  watch 
which  has  been  entrusted  to  him,  in  order  to  its  being  repaired,  is 
•guilty  of  theft ;  whereas,  if  the  watch  is  merely  to  undergo  the  minor 
operation  of  being  cleaned^  he  is  not. 

In  accordance  with  the  dicta  of  these  authors,  such  appropria- 
tions were  formerly  indicted  as  breaches  of  trust  (see  Bell's  Notes, 
p.  9,  and  the  cases  there  cited — viz.,  Warrington,  1831,  which  was 
the  case  of  a  washerwoman  who  had  received  articles  to  wash; 
Littler,  1833,  which  was  the  case  of  a  tailor  who  had  been  en- 
trusted with  a  piece  of  cloth  to  be  made  into  a  waistcoat,  a  vest  to 
serve  as  a  pattern,  and  tenpence  to  purchase  materials,  all  of  which 
he  appropriated;  Campbell,  1833,  a  similar  case;  and  Sutherland, 
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1836}  where  the  articles  appropriated  were  some  books,  which  had 
been  delivered  to  him  to  oe  boand,  and  another  book  intended  to 
serve  as  a  pattern). 

But  afterwards,  in  the  case  of  a  watchmaker  who  had  appropri- 
ated watches  which  he  had  received  from  the  owners  for  tne  pur- 
Eose  of  being  cleaned  or  repaired,  the  Court,  upon  informations,  held 
J  a  majority,  that  he  was  relevantly  charged  with  theft  (Brown, 
3d  July  1839,  2  Swinton,  394).  Lord  Meadowbank  said,  <^  When  a 
party  puts  his  watch  into  the  bandar  of  a  watchmaker  to  be  cleaned  or 
repaired,  he  only  parts  with  the  custody ;  the  possession  of  the  watch- 
maker is  the  possession  of  the  owner ;  ana  the  watchmaker,  in 
appropriating  it,  takes  it  out  of  the  lawilil  possession  of  the  owner, 
and  is  so  guilty  of  theft."  Lord  Mackenzie  said,  ^^  We  mast  hold 
here  that  there  was  no  such  transference  of  the  possession  as  to 
make  the  appropriation  a  less  crime  than  theft."  L.  J.-C.  Boyle 
and  Lord  Medwyn  composed  the  minority;  L.  J.-6.  Hope  and 
Lords  Meadowbank,  Mackenzie,  Moncreiff,  and  Cockbum,  tne  ma- 
jority. This  decision  has  been  since  univei^sally  followed  in  practice. 
A  suspension  of  a  conviction  of  theft  before  a  burgh  court,  fol- 
lowing upon  a  charge  that  the  panel,  ^^  having  received  from  a 
manufacturer  a  quantity  of  yarn  and  tow  for  woft  and  weft  to  be 
woven  into  a  web,  he  cfid  theftiuously  steal  and  awaytake  the  said 
quantity  of  flax,  yam,  and  tow,"  having  been  brought  before  the 
High  Court,  on  the  ground  that  the  species  facti  set  forth  did  not 
amount  to  theft,  the  material  having  been  given  in  order  to  be  taken 
away  and  manufactured  o£P  the  premises,  and  returned,  not  in  forma 
specijicaj  but  in  the  shape  of  a  manufactured  article,  the  Court 
unanimously  refused  the  suspension.  In  this  case  the  yam  had 
not  been  woven,  and  the  Court  did  not  decide  whether  it  would 
have  made  any  difference  had  he  woven  it  before  appropriating  it 
(Watt  1?.  Home,  8th  Dec.  1851,  J.  Shaw,  519). 

Taking  by  a  Carrier, 

Another  class  of  crimes  reckoned  as  breach  of  trust  by  Hume 
were  appropriations  by  a  carrier  of  goods  sent  by  him.  But  he  dis- 
tinguished Detween  the  ^'  case  of  an  ordinary  or  occasional  messen- 
ger and  that  of  an  established  carrier.  The  former,"  he  says,  ^^  is 
a  mere  hand  employed  for  the  particular  errand.  The  latter  is  a 
person  of  a  particular  state  and  profession,  in  which  he  is  liable  by 
law  to  very  high  and  peculiar  obligations,  in  respect  of  which  he  is 
trusted.  He  is  accountable  for  goods  delivered  by  him  in  almost 
every  event ;  and  he  is  also  a  possessor,  in  the  estimation  of  law,  in 
whose  hands  arrestment  may  be  used"  (Hume,i.  58,  note).  Bnmet 
says,  ^^  It  should  seem  that  such  ought  to  be  held  as  acts  of  theft ;  the 
special  delivery  to  the  intermediate  person  for  a  particular  purpose 
not  being  a  denuding  of  the  possession  by  the  owner,  so  long  as  the 
thing  is  not  put  into  the  hands  of  the  person  to  whom  it  was  in- 
ten£d  to  be  sent,  nor  as  that  species  of  trust  the  breach  of  which 
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is  punishable  only  as  fraud '*  (Barnet,  p.  113).  Alison  concurs 
with  the  opinion  of  Burnet.  "  A  carrier,  he  says,  "  has  no  sort  of 
property  in  the  goods  entrusted  to  his  care  for  transport ;  his  con- 
tract is  to  deliver  them  at  the  specified  place ;  he  is  pro  hoc  vice 
servant  of  his  employer,  and  therefore  would  seem  as  much  guilty 
of  theft  if  he  appropriate  them  to  his  own  use,  as  the  butler  if  he 
steal  the  plate,  or  the  shepherd  the  sheep." 

A  porter  who  had  absconded  with  luggage,  which  he  was  em- 
ployed to  carry,  was  indicted  for  theft.  It  was  contended  that  the 
Secies  facti  proved  amounted  only  to  breach  of  trust ;  but  L.  J.-C. 
Dyle  directed  the  jury,  that  if  proved  it  amounted  to  theft ;  ^^  that 
the  mandate  given  was  the  most  temporary  of  all ;  and  there  was 
nothing  in  the  panel's  situation,  in  regard  to  the  articles,  to  make 
his  crime  anything  different  from  theft"  (Mackay,  1826,  Syme,  53). 

A  carter  who  had  been  employed  to  convey  in  his  cart,  from 
Falkirk  to  Linlithgow,  a  pack  or  bundle  of  goods,  was  charged 
with  having  on  the  way  opened  the  said  pack,  and  stolen  certain 
articles  therefrom,  "  the  property,  or  in  the  lawful  possession,  of" 
the  man  who  employed  him.  It  was  objected  for  the  panel,  that  the 
species  facti  in  the  minor  amounted  only  to  breach  of  trust,  and 
that  the  pack  was  at  the  time  in  the  lawful  possession  of  himself. 
The  objection  was  certified  and  i*epelled  (Mitchell,  1829,  P.  Shaw, 
220 ;  Bell's  Notes,  10). 

A  master  of  a  vessel,  on  board  of  which  there  had  been  shipped 
at  Glasgow  a  cargo  of  coal,  for  the  purpose  of  being  conveyed  to 
Campbeltown,  and  delivered  to  certain  persons  there,  instead  of 
taking  the  vessel  and  cargo  to  Campbeltown,  took  them  to  East 
Tarbert,  and  there  disposed  of  the  cargo.  He  was  charged  alter- 
natively with  theft  and  breach  of  trust.  The  relevancy  of  the 
indictment  was  sustained  without  objection.  But  the  jury  having 
found  the  panel  guilty  of  breach  of  trust,  the  Court  intimated  an 
opinion,  that  if  the  jury  believed  the  evidence,  the  case  was  one  of 
theft;  whereupon  a  verdict  of  not  proven  was  returned  (Philip 
Kneen,  28th  June  1858,  3  Irvine,  161). 

Taking  hy  a  Pawnbroker. 

All  our  authorities  concur  in  stating  that  the  appropriation  by  a 
creditor  of  any  article  impledged  with  him  is  not  theft,  but  breach 
of  trust  (Hume,  i.  59;  Burnet,  111;  Alison,  i.  354).  Hume 
says,  **A  creditor  who  has  his  debtor's  property  lying  in  pledge 
with  him  is  not  guilty  of  theft  if  he  irregularly  use  or  sell  it ;  ror 
such  is  his  interest  in  the  thing,  that  the  owner  would  be  guilty  of 
a  crime,  and,  as  some  allege,  guilty  of  theft  in  certain  circum- 
stances, if  he  should  secretly  withdraw  the  thing  from  his  possession." 

Two  panels  were  charged  at  Glasgow  altemativelv  with  breach  of 
trust  and  theft^  in  so  far  as  they,  ^^  having  carried  on  business  as 
lenders  of  money  upon  the  security  of  gooas  pledged  or  deposited 
with  them,  which  ^oods  were  to  be  redelivered  to  the  owners  on  their 
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repaying  the  money  they  had  borrowed,  with  interest  thereon;'* 
and  certain  parties  having  ^'  delivered  and  entrusted"  to  them  cer- 
tain articles  "  in  pledge  or  pawn  for  the  repayment"  of  the  money 
advanced  thereon^  with  interest,  they  did  embezzle  and  appropriate 
the  said  articles,  or  otherwise  did  steal  the  same.  The  relevancy  of 
the  charge  of  theft  was  objected  to,  in  respect  the  panels  had  been 
vested,  under  a  regular  contract,  with  full  legal  possession  of  the 
property  taken.  Lord  Cockbum  certified  the  oojection,  but  no 
further  proceedings  were  taken  in  the  case  (Docherty,  1st  May 
1843,  1  Broun,  548). 

In  the  following  case  the  only  charge  libelled  was  theft.  The 
indictment  was  in  other  respects  similar  to  that  in  the  last  case. 
This  case  also  occurred  at  Glasgow,  and  Lord  Ivory  certified  an 
objection  to  the  relevancy  of  the  charge  of  theft.  In  addition  to  the 
authority  of  Hume,  the  Pawnbrokers*  Act  (39  and  40  Geo.  III., 
cap.  19,  sec.  24)  was  cited,  in  which  the  ofience  in  question  was 
designated  embezzlement.  The  Court  unanimously  (Lord  Cock- 
bum  with  some  hesitation)  sustained  the  objection.  Lord  Mon- 
crieff  remarked,  "  In  the  present  case  the  party  who  pledged  the 
property  not  merely  gave  a  right  of  possession,  but  a  title  to  the 
goods  themselves,  which  by  lapse  of  time  became  absolute,  and 
enabled  the  party  to  sell  and  give  a  valid  right  to  all  the  world." 
And  L.  J.-C.  Hope— "I  am  of  opinion  that  the  criminal  violation 
of  a  contract  of  trust  constitutes  the  offence  known  by  us  as  breach 
of  trust  or  embezzlement,  and  not  that  of  theft"  (Bradley,  6th  Feb. 
1850,  J.  Shaw,  301). 

Taking  of  a  thing  obtained  from  Ovmer  in  consequence  of 

False  Pretences. 

If  the  owner  of  a  thing  be  induced  by  means  of  false  represen- 
tations to  part  with  the  property  of  it,  the  crime  committed  is  not 
theft,  but  falsehood,  fraud,  and  wilful  imposition.  But  it  is  different 
'^  if  the  prisoner  obtains  the  thing  by  means  of  a  trick  and  on  some 
inferior  title  to  that  of  property,  and  has,  moreover,  from  the  first 
no  other  purpose  but  to  cheat  the  owner,  and  turn  the  thing  to  his 
own  profit "  (Hume,  i.  68).  This  is  theft.  "  When  the  fraudu- 
lent purpose  is  coeval  with  the  delivery  of  the  thing,  the  lawful 
possession  is  not  held  to  be  transferred ;  such  is  a  tartiotis  taking^ 
and  amounts  to  theft"  (Burnet,  113).    See  also  Alison,  i.  259. 

A  man  hired  a  horse  to  ride  a  distance  of  ten  miles,  and  return 
in  the  course  of  the  same  day.  Instead  of  doing  so,  he  rode  direct 
to  Edinburgh  as  fast  as  the  horse  could  go,  and  there  sold  it  for  bis 
own  behoof;  Lord  Hailes  was  of  opinion  that  this  was  theft 
(Marshall,  1792  ;  reported  by  Hume,  i.  69). 

Similar  opinions  were  expressed  in  the  High  Court  in  1828,  in  a 
case  of  a  person  who  obtained  a  mare  on  hire  by  means  of  false 
representations  ;  but  in  respect  ^^  the  libel  had  itot  said  that  the  panel 
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had  the  intention  of  carrying  off  the  mare  from  the  firet^  it  was  con- 
sidered inexpedient  that  the  charge  should  go  to  trial  in  that  shape 
(Smith,  8th  Jan.  1828,  Bell's  Notes,  16.  See  this  case,  and  that 
of  Walter  Tyrie,  tried  at  Perth,  reported  by  Alison,  i.  259  and 
260). 

A  panel  convicted  of  two  acts  of  horse-stealing,  on  a  libel  which 
in  each  case  stated  the  horse  to  have  been  ^'  hired,  or  caused  to  be 
hired,  or  obtained  on  pretence  of  hiring,"  to  be  returned  the  same 
day  or  ensuing  night  (Hardista,  22d  tfuly  1842,  Bell's  Notes,  16). 

In  a  case  at  Glasgow,  in  which  it  was  proved  that  the  panel  had 
called  at  houses  where  goods  had  been  left,  and  had  obtained  de- 
livery thereof  by  falsely  representing  that  he  was  in  the  employ- 
ment of  the  tradesman  wno  furnished  them,  and  was  sent  by  his 
master  to  get  them  back  on  account  of  an  alleged  mistake  which 
he  wished  to  rectify,  it  was  argued  for  the  panel  that  this  did  not 
amount  to  theft,  but  Lord  Cockburn  said,  "  We  have  come  to  be 
very  clearly  of  opinion  that  the  crime  here  is  theft.  It  is  unneces- 
sary to  state  the  grounds  of  this  opinion,  as  the  matter  seems  to  be 
settled  beyond  dispute  by  the  recent  decisions  of  the  Supreme 
Court"  (Menzies,  21st  Sept.  1842,  1  Broun,  419).  Contrast  this 
case  with  the  cases  of  James  Maitland  (1  Broun,  57),  and  Samuel 
Michael  (1  Broun,  472).  In  the  first,  the  possession  had  been  parted 
with,  and  the  crime  was  charged  as  falsehood,  fraud,  and  wilful 
imposition.  In  the  other,  certain  goods  had  been  transmitted  to 
Eainburgh  by  a  merchant  in  Birmingham,  in  consequence  of  an 
order  containing  false  representations.  Falsehood,  firaud,  and  wil- 
ful imposition,  and  also  theft,  were  charged  alternatively.  The 
panel  pled  guilty  of  theft,  no  objection  being  taken  to  the  rele- 
vancy of  that  charge  ;  but  the  Court  interposed,  and  proposed  to 
continue  the  case  for  consideration,  whether  the  species  jacti  libelled 
supported  the  charge  of  theft ;  whereupon  the  cnarge  of  theft  was 
passed  from,  and  the  panel  pled  guilty  to  the  other  charge. 

The  same  species  facti  nave  been  held  sufficient  to  warrant  a 
cumulative  charge  of  falsehood,  fraud,  and  wilful  imposition,  and 
theft.  So,  where  a  person  induced  another  to  sell  him  some  potatoes 
on  condition  that  tney  were  to  be  paid  for  on  delivery,  and  after 
delivery  he  failed  to  pay  for  them,  his  "  intention  truly  being  all 
along  fraudulently  to  appropriate  the  said  potatoes  to  his  own  use 
and  purposes  when  obtained,  without  making  payment  for  the 
same,  an  indictment  charging  both  crimes  cumulatively  was  sus- 
tained. But  Lord  Ivory  stated  that  ^^  he  entertained  great  doubt  as 
to  the  competency  of  charging  what  was  substantially  one  act  cumu- 
latively as  two  distinct  crimes ; "  and  the  other  judges  observed, 
^^  that  although  not  incompetent,  the  more  seldom  this  was  done  the 
better"  (Chisholm,  9th  and  25th  July  1849,  J.  Shaw,  241 ;  case  of 
Margaret  Grahame,  1847,  there  referred  to). 

The  following  case  occurred  in  England  before  Baron  Martin. 
The  prisoner  went  into  a  shop  and  purchased  some  tobacco,  the 
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price  of  which  wad  three  halfpence.  He  tendered  half-a-crown  in 
payment.  The  shopman  put  down  two  shillings  on  the  counter 
while  he  was  counting  out  the  rest  of  the  change  in  coppers ;  the 
prisoner  took  up  the  two  shillings,  and  pretendmg  to  throw  them 
both  into  the  till,  though  in  reality  he  only  threw  back  one,  asked  for 
four  sixpences  instead  of  them,  and  received  them.  It  was  held  that 
the  prisoner  could  not  be  convicted  of  stealing  the  shilling,  though 
he  might  be  convicted  of  obtaining  it  by  false  pretences  (Williams, 
17th  July  1857,  7  Cox  C.  C.  355). 

Taking  of  thing  found. 

The  appropriation  by  a  person  of  a  thing  found  bv  him,  he  well 
knowing  to  whom  it  belongs,  is  relevant  to  infer  a  charge  of  theft. 
This  is  a  point  on  which  our  later  decisions  are  at  variance  with  the 
dicta  of  some  of  our  institutional  writers.  Burnet  (p.  123)  says,  ^^  If  B. 
finds  a  parcel,  suppose  on  the  highway,  that  had  been  lost  or  amissing, 
and  carries  it  off  fraudulently,  and  with  a  view  to  make  it  his  own, 
he  is  not  guilty  of  theft,  not  having  taken  it  either  defacio  or  dejure 
out  of  the  possession  of  the  owner ;  and  this  holds  though  the  thing 
is  taken  in  such  circumstances  as  that  the  finder  could  be  at  no 
loss  to  discover  the  owner,  and  to  restore  it  to  him.*'  Again,  Hume 
says  (i.  62),  '^  A  landholder  finds  a  stray  animal  in  his  field,  or  a 
treasure  in  his  grounds,  or  has  wrecked  goods  thrown  in  upon  his 
shore ;  or  a  passenger  finds  a  pocket-book  on  the  highway  which  has 
the  owner^s  name  marked  in  it ;  or  a  hackney-coachman  finds  a 
parcel  in  his  coach,  left  there  by  a  passenger  whom  he  had  some  time 
ago  set  down.  It  seems  not  to  be  a  theft  in  any  of  these  cases,  if, 
tempted  by  the  opportunity,  the  man  finally  hide  this  thing  and 
keep  it  to  himself,  because  there  is  no  felonious  intention,  nor  even 
a  trespass  in  the  first  occupving  of  the  thing."  Sir  George  Mac- 
kenzie, on  the  other  hand  (Tit.  19,  sec.  4),  says:  ^^  And  in  our  law 
likewise,  he  who  finds  a  waif  beast,  which  hath  strayed  from  the 
owner,  should  cause  cry  it,  either  in  the  court  of  his  over  Lord  or 
in  the  church,  or  else  he  may  be  pursued  for  theft ;  and  theft  is 
likewise  punishable,  albeit  the  person  be  not  known  from  whom  the 
thing  was  stolen."  In  this  statement  of  the  law  he  is  supported  by 
the  Koman  law,  in  which  it  is  said  (Dig.  47.  2.  43),  ^^  Qui  alienum 
quid  jacens,  lucri  faciendi  causa,  sustukt,  furti  obstringitur." 

The  point  was  deliberately  considered  in  the  case  of  John  Smith, 
where  an  indictment  for  theft,  charging  him  with  having  appro- 
priated a  pocket-book  containing  money  found  by  him,  the  owner 
of  which  was  well  known  to  mm,  was,  after  informations,  unani- 
mously sustained  as  relevant  (John  Smith,  12th  March  1838,  2 
Swinton,  28). — ^L.  J.-C.  Boyle  and  Lord  Moncrieff  did  not  enter 
into  the  question,  whether  it  would  be  theft  if  the  owner's  name 
was  not  discovered  till  some  time  after  the  finding.  The  arguments 
and  opinions  of  the  judges  in  the  report  of  this  case  are  most  ii> 
strnctive. 
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In  the  eaiue  year,  a  woman  was  convicted  of  theft  of  five  L.20 
notes,  which  had  dropt  or  fallen  from  the  pocket  of  a  man  who 
had  been  in  her  company,  she  well  knowing  the  notes  to  be  his 
property  (Jane  Pye,  IPerth,  3d  Oct,  1838,  2  Swinton  187). 

A  man  and  his  wife  were  convicted  of  theft  of  certain  articles 
found  by  them,  they  well  knowing  the  owner.  In  this  case,  the 
wife  had  found  the  articles,  and  taken  them  home,  where  she  and 
her  husband,  within  an  hour  after  the  finding,  resolved  to  appropriate 
them.  Lord  Moncrieif  directed  the  jury  to  look  upon  them,  in  these 
circumstances,  as  joint  finders ;  and  further,  that  the  felonious  taking 
occurs  when  the  resolution  to  appropriate  is  formed,  and  that  what- 
ever be  the  law,  if  this  occur  long  uter  the  finding,  a  short  interval 
of  possession  before  the  resolution  to  appropriate  does  not  prevent 
the  act  firom  being  one  of  theft  (Black,  1 6th  March  1841,  Bell's 
Notes,  14). 

In  the  case  of  Thomas  Scott,  11th  Nov.  1853,  who  was  charged 
with  theft  at  common  law,  and  theft  under  the  Post-Ofiice  statute, 
1  Vict.,  c.  36,  it  was  averred  that  be  had  found  on  the  road,  and 
appropriated  to  himself,  a  post  letter-bag  containing  fourteen  post 
letters,  the  addresses  on  wliich  were  unknown,  and  another  post 
letter  with  a  particular  address  containing  a  one*ponnd  note.  It 
was  objected  to  the  indictment,  that  it  contained  no  averment  that 
the  panel  had  appropriated  the  letters,  knowing  whose  property 
they  were.  The  Court  repelled  the  objection,  holding  that  sufficient 
knowledge  might  be  inferred  from  the  allegation  wat  the  letters 
were  addressed,  and  that  a  distinct  averment  of  knowledge  would 
have  been  the  ^^  very  superfluity  of  tautology"  (1  Irvine,  305). 

The  Court  went  still  further  in  the  case  oiMary  Keid  or  Whiteside 
and  others,  3d  March  1856  (2  Irvine  393).  They  were  charged  with 
having,  in  or  near  a  common  stair,  stolen  a  watch,  the  property  of 
Thomas  M^Ewan ;  the  Baid  watch  having  fallen  from  hispereon  or  been 
otherwise  left  there.  It  was  objected  to  the  reievancv  that  the  indicU 
ment  contained  no  averment,  that  when  the  watch  dropped  ftom  the 
person  of  M^Ewan  the  panels  were  present,  and  saw  it  so  drop,  or 
that  the  panels  retained  it,  and  appropriated  it,  knowing  that  it  was 
the  property  of  another.  The  Court  were  unanimous  in  thinking 
that  the  indictment  was  loosely  prepared ;  but  Lords  Ivory  and 
Cowan  held  that  the  omission  to  set  forth  something  as  to  the 
panel's  having  the  watch,  knowing  that  it  belonged  to  anotherj  was  not 
essential,  and  repelled  the  objection.   Lord  Handyside  dissented. 

In  England,  the  law  as  to  the  appropriation  of  articles  found 
has  been  laid  down  as  in  the  case  of  Smith,  supra;  but  it  is  there 
held,  that  in  order  to  constitute  larceny,  the  finder  must  at  the  time 
of  finding  know,  or  have  the  means  o^  knowing,  who  the  owner  is, 
and,  notwithstanding,  appropriate  the  article.  A  coachman  having 
converted  to  his  own  use  a  trunk  left  by  a  gentleman  in  his  hackney- 
coach,  this  was  held  to  be  larceny;  for  the  coachman  must  have  known 
where  he  took  the  gentleman  up,  and  where  he  set  him  down,  and 
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ought  to  have  restored  the  trunk  to  him  (Lamb,  2  East  P.C.  664). 
A  person  having  had  his  bat  knocked  off  in  a  quarrel  with  a  third 
party,  the  prisoner  picked  it  up  and  carried  it  home.     Being  in* 
dieted  for  larceny.  Park,.  J.,  said,  ^^  If  a  person  picks  up  a  thing, 
and  knows  that  he  can  immediately  find  the  owner,  but  instead  of 
restoring  it  to  the  owner,  converts  it  to  his  own  use,  this  is  felony" 
(Pope,  6  C.  and  P.  346).     A  person  purchased  at  an  auction  a 
bureau,  in  which  he  afterwards  discovered,  in  a  secret  drawer,  a 
purse  of  sovereigns.    The  contents  of  the  bureau  were  not  known 
to  any  one.    The  purchaser  haying  appropriated  the  sovereigns  to 
bis  own  use,  it  was  held  that  there  was  a  taking  which  amounted  to 
a  trespass,  and  that  he  was  guilty  of  larceny  (Merry  v*  Green,  7 
M.  and  W.  623).  In  the  case  of  Thurbum  (1  Den.  C.C.R.  887),  the 
prisoner  had  found  a  bank-note  which  had  been  accidentally  dropped 
on  the  high  road.    There  was  no  name  or  mark  on  it  indicating  who 
was  the  owner,  nor  were  there  any  circumstances  attending  the 
finding  which  would  enable  him  to  discover  to  whom  the  note  be- 
longed when  he  picked  it  up ;  nor  had  he  any  reason  to  believe  that 
the  owner  knew  where  to  find  it  again.    The  prisoner  meant  to 
appropriate  it  to  his  own  use  when  he  found  it.    The  day  after,  and 
before  he  had  disposed  of  it,  he  was  informed  that  the  prosecutor 
was  the  owner,  and  had  dropped  it  accidentally ;  he  then  cnanged  it, 
and  appropriated  the  money  to  his  own  use.    The  prisoner  was 
convicted,  out  the  Court  of  Criminal  Appeal  held  that  the  conviction 
was  wrong,  on  the  ground  that  at  the  time  of  tJie  JincUng  there  was 
no  felonious  taking. --See  Baron  Parke's  judgment    In  Preston  (2 
Den.  C.C.B.  353,  also  a  case  of  a  lost  bank-note  found  by  a  person 
who  appropriated  it  to  his  own  use),  it  was  decided  that  the  jury 
are  not  to  be  directed  to  consider  at  what  time  the  prisoner,  after 
taking  it  into  his  possession,  resolved  to  appropriate  it  to  his  own 
use,  but  whether,  at  the  time  be  took  possession  of  it,  he  knew  or 
had  the  means  of  knowing  who  the  owner  was,  and  took  possession 
of  the  note  with  intent  to  steal  it ;  for  if  his  original  poss^on  was 
innocent,  no  subsequent  change  of  his  mind  or  resolution  to  appro- 
priate it  to  his  own  use  would  amount  to  larceny.    Where  the  jury 
found  that  the  notes  were  lost,  that  the  prisoner  did  not  know  the 
owner,  but  that  it  was  probable  he  could  have  traced  him,  it  was 
held  that  the  prisoner  was  not  bound  to  do  that,  and  that  he  had 
been  wrongfully  convicted  of  stealing  the  notes  ( Dixon,  24th  Nov. 
1855,  7  Cox,  C.  C.  35,  and  Shea,  23d  Feb.  1856,  7  Cox,  C.  C. 
147).    In  the  case  of  Christopher,  22d  Nov.  1858,  28  L.  J.  M.  C. 
35,  it  was  fixed  that  in  cases  of  finding  lost  property,  the  question 
for  the  jury  is,  whether  it  is  approj^riateu  at  the  time  of  finding^  with 
a  felonious  intent,  and  that  depends  on  whether  at  that  time  the 
finder  knows  who  the  owner  is,  or  has  the  means  of  knowing  him 
by  reason  of  marks  on  the  article  indicating  the  owner ;  but  the 
finder  is  not  guilty  of  larceny  if,  on  afterwards  learning  who  the 
owner  is,  he  fails  to  make  restitution.     The  case  of  West  (1854, 
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1  Dearsly,  C.C.R.  402)  is  peculiar.  A  purse  containing  money  was 
left  on  the  prisoner's  stall.  A  third  person  afterwards  pointed 
out  the  purse  to  the  prisoner,  supposing  it  to  be  hers.  She  put  it 
in  her  pocket,  and  afterwards  concealed  it ;  and,  on  the  return  of 
the  owner,  denied  all  knowledge  of  it.  The  jury  found  that  the 
prisoner  took  up  the  purse,  knowing  it  was  not  her  own,  and  in- 
tending to  appropriate  it  to  her  own  use,  but  that  she  did  not  know 
who  was  the  owner  at  the  time  she  took  it.  It  was  held  that  the 
purse  was  not  lost  property,  but  property  mislaid  under  circumstances 
which  would  enable  the  owner  to  know  where  to  find  it,  and  that 
therefore  it  was  unnecessary  to  inouire  whether  the  prisoner,  when 
she  took  the  purse,  reasonably  believed  that  the  owner  could  not 
be  found.     She  was  accordingly  convicted  of  larceny. 

Taking  of  a  thing  obtained  from  Owner,  in  consequence  of  a  mistake 

on  his  part  known  to  the  Receiver, 

If  the  owner  of  a  thing  part  with  the  possession  of  it  to  another 
by  mistake,  and  without  intending  to  transfer  the  property  of  it,  the 
person  receiving  possession  of  it  in  that  way,  and  in  the  Knowledge 
of  the  mistake,  anH,  notwithstanding,  appropriating  it  to  his  own 
uses,  is  guilty  of  theft.  So,  in  the  case  of  Robert  Potter,  the 
indictment  charged  ^^  theft,  as  also  fraud ;  particularly  the  wilfully, 
fraudulently,  and  feloniously  retaining  and  appropriating"  a  sum  of 
money  overpaid  by  mistake  by  a  banl^  or  banker's  clerk,  or  teller,  in 
cashing  and  discounting  a  bill  or  promissory  note  beyond  the  true 
amount  of  the  sum  receivable  under  or  contained  in  such  bill  or 
note,  in  so  far  as  he  did  steal  a  sum  of  money  ^^  which  had  been 
overpaid  by  mistake  to  him,  or  to  some  person  to  the  prosecutor 
unknown  on  his  account,"  as  the  amount  of  the  proceeds  of  a  bill  or 
promissory  note  presented,  or  caused  to  be  presented,  by  him  to  be 
discounted  or  casned  ;  or  otherwise  he  did  wilfully,  fraudulently,  and 
feloniously  appropriate  to  his  own  uses  the  amount  of  the  said 
overpayment,  he  well  knowing  at  the  time  that  the  same  was  made 
by  mistake.  It  was  objectea  to  the  relevancy  of  the  indictment, 
that  the  money  said  to  have  been  stolen  or  fraudulently  appropri- 
ated, was  alleged  to  have  been  paid  either  to  the  panel,  or  to  some 
person  to  the  prosecutor  unknown  on  his  account.  It  was  argued, 
that  if  the  money  had  not  been  paid  to  the  panel  individually  at  the 
bank,  but  had  afterwards  been  received  by  him  from  a  third  party, 
who  had  himself  received  and  appropriated  the  sum  overpaid,  the 
subsequent  appropriation  by  the  panel  of  the  money  so  received 
amounted  neither  to  theft  nor  fraud,  but,  if  to  any  crime,  to  reset. 
The  objection  was  repelled,  and  the  indictment  sustained  as  relevant 
by  L.  J.-C.  Hope  and  Lord  Wood  ;  the  former  remarking — 
'^  Suppose  that  it  should  turn  out  on  the  proof  that  the  person  to 
the  prosecutor  unknown  happened  to  be  a  common  porter,  or  some 
other  person  ignorant  of  writing,  and  who  therefore  did  not  know  the 
amount  of  the  sum  which  he  was  intrusted  to  draw,  and  he  having 
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innocently  received  a  larger  sam  than  was  intended,  paid  it  over 
near  the  bank  to  the  panel,  who  knowingly  appropriated  it,  nnder 
these  circumstances  the  panel  would  be  properly  charged  with  the 
crime  of  theft.  Even  if  the  party  employed  to  draw  the  money 
knew  of  the  overpayment,  I  doubt  if  there  would  be  a  full  appropri- 
ation of  it  till  it  came  into  the  possession  of  the  panel,  who  sent  him 
to  the  bank.  Of  course,  it  must  clearly  appear  that  the  parcel 
of  money  was  paid  over  to  the  panel,  and  if  that  payment  snould 
have  been  made  at  a  distance  from  the  banking  company's  office, 

1  give  no  opinion  as  to  the  effect  of  the  proof  in  that  view  of  it."  The 
jury,  after  a  proof,  found  the  panel  guilty  of  fraud  as  libelled,  and  he 
was  transported  for  seven  years  (Potter,  Glasgow,  2d  May  1844^ 

2  Broun,  151V 

In  England,  it  has  been  held  that  a  person  who  received  a  letter 
by  post,  supposing  it  was  intended  for  him,  and  who,  on  finding  it 
was  not,  appropriated  to  himself  a  bank  draft  which  it  contained, 
was  not  answerable  for  larceny,  there  being  no  animtAS  furandi  when 
he  first  received  the  letter  (Mucklow,  1827,  1  Moody,  C.  C.  R.  160). 
And  a  similar  decision  was  pronounced  in  the  more  recent  case  of 
Davis,  26th  April  1856  (7  Cox,  C.  C.  104).  In  Scotland  it  is 
thought,  this  would  be  held  to  be  theft.  J.  B. 
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JfjiKiMBNT  OF  House  of  Lobds  in  Fevton  v.  Livxnostone,  15th  July  1859.^ 

Hdd^  thiU  a  dcmeiled  Englishman,  legitimate  in  England^  and  capable  of  sue- 
c^ing  to  lands  and  honours  there,  is  not  entitled  to  succeed  to  lands  in  Scot- 
land, because  he  was  bom  of  a  marriage  (assumed  to  be  incestuous)  between  his 
father  and  the  sister  ofthefather^s  deceased  unfe. 

Lord  Bhouoham. — Mj  Lords,  This  case  arises  out  of  facts  which  are  either 
admitted  on  all  hands  or  are  clearly  proved  in  evidence,  or  are  assamed  together 
with  one  proposition  of  law,  h^  the  Court  below,  In  disposing  of  the  matter  be- 
fore it,  their  judgment  being  given  upon  the  main  question  on  that  assumption  ; 
but  the  evidence  in  the  cause  leaves  no  doubt  as  to  the  facts  assumed. 

The  question  is  raised  between  the  respondent,  Alexander  Livingstone,  claim- 
ing, as  lawful  son  of  Thurstanus  Livingstone,  estates  in  Scotland,  to  which  he 
asserts  his  right  of  succession  as  heir  of  entail  upon  the  decease  of  his  uncle, 
Sir  Thomas  Livingstone,  the  person  last  in  possession,  and  the  appellant,  Anne 
Fen  ton,  claiming  the  same  estates  as  heir  of  entail  upon  the  decease  of  Sir 
Thomas  Livingstone,  on  the  ground  that  all  the  preceding  substitutes  and  heirs 
have  failed  ;  and  this  raises  the  questiou  between  her  and  the  respondent,  whose 
title  she  impeaches  upon  the  ground  of  bis  father's  marriage  with  his  mother 
having  been  illegal  by  the  law  of  Scotland,  and  the  issue  excluded  from  inherit- 
ance to  a  Scotch  estate. 

The  fiicts  either  admitted  or  clearly  proved  are  these : — Thurstanus  Living- 

1  This  case  will  be  found  reported  in  the  Court  of  Session,  under  date  27th 
May  1856,  in  18  D.  865. 


430  MARRIAGK  WITH  A  DECEASED  WIFE*S  SISTEH.  [  Aug. 

Stone  married  two  sisters,  one  after  the  other.  He  was  domiciled  in  England. 
His  two  wives  were  both  English vromen,  and  in  England  the  respondent  was 
bom.  I  ought  to  mention  that  a  great  deal  of  controversy  existed  upon  the 
question  of  his  domicile,  but  I  believe  all  your  Lordships  are  clearly  of  opinion 
tnat  he  was  domiciled  in  England.  His  mother  died  in  1832,  and  no  proceed- 
ings were  had  for  the  purpose  of  declaring  the  marriage  void.  He  contends, 
therefore,  that  he  is  in  all  respects  legitimate.  The  only  objection  raised  to  the 
marriage  of  his  parents,  which  took  place  before  his  birth,  was,  that  their  mar- 
riage was  incestuous,  which,  as  he  contends,  only  made  it  voidable,  and  not 
void,  by  the  law  as  it  stood  before  the  year  1835. 

Now,  it  must  be  granted  that  the  general  rule  is  to  determine  the  validity  of 
a  marriage  by  the  law  of  the  country  where  the  parties  were  domiciled,  and  in 
most  cases  the  legitimacy  of  a  party  is  to  be  determined  by  the  law  of  his  birth- 
place, and  of  his  parents  domicile.  But  to  this  application  of  the  Ux  loci  eon- 
tractus  there  are  exceptions  from  the  nature  of  the  case  in  reference  to  which 
the  question  may  arise.  Thus,  in  deciding  upon  the  title  to  real  estate,  the 
lex  lici  rei  mkB  must  always  prevail ;  so  that  a  person  legitimate,  by  the  law  of 
his  birthplace,  and  of  the  place  where  his  parents  were  married,  may  not  be 
regarded  as  lositimate  so  as  to  entitle  him  to  take  a  real  estate  by  inheritance 
elsewhere.  This  was  laid  down  in  Doe  v.  Vardill,  which,  in  some  of  the  opi- 
nions of  the  learned  Judges  below,  is  supposed  to  have  been  decided  in  conse- 
quence of  a  statutory  provision.  But  the  statute  of  Merton  is  only  declaratory 
of  the  common  law,  or  rather  it  is  a  refusal  to  alter  that  law.  A  person  legiti- 
mated by  the  marrii^i^e  of  his  parents  after  his  birth  is  in  Scotland  and  in  some 
other  countries  legitimate.  He  is  legitimatus,  that  iBj  foetus  leffitimust  so  as  to 
validate,  or  to  be  made  valid, — so  to  legitimate,  is  to  make  legitimate ;  and  by 
this  lex  loci  the  narty  was  legitimate  to  all  intents  and  purposes  in  Scotland. 
That  was  so  laid  down  in  the  case  of  Doe  v.  Vardill ;  but  when  he  claimed  a 
real  estate  in  England,  he  was  not  held  legitimate  to  that  effect,  because  legiti- 
macy by  the  English  law  requires  the  party  to  have  been  bom  in  lawful  roar- 
riage,  while  in  the  law  of  Scotland  no  such  requisite  exists.  If  the  Scotch  law 
had  held  a  person  legitimate,  who,  though  bom  in  marriage,  was  the  issue  of 
an  incestuous  marriage,  or  of  a  marriage  with  a  second  wife  living,  he  would 
not  have  been  held  entitled  to  take  a  real  estate  in  England,  and  perhaps  have 
not  been  held  legitimate  to  any  effect,  though  he  might  have  been  to  all  intents 
and  purposes  legitimate  in  the  country  of  his  birth,  and  of  his  parent's  domicile 
and  marriage. 

Was  the  marriage,  then,  of  the  respondent's  parents  such  that  the  law  of 
Scotland  could  recognise  its  validity  in  dealinir  with  the  rights  of  the  issue  of  it, 
so  as  to  enable  them  to  take  real  estates  by  inheritance.  First  of  all,  let  us  con- 
sider if  it  was  legal  in  the  conntry  where  contracted,  and  where  the  parties  had 
their  domicile.  It  was  clearly  illegal  by  the  law  of  England.  That  law  treated 
it  as  incestuous.  By  the  rules  of  the  ecolesiasticai  courts,  which  alone  have 
cognizance  of  this,  objection  to  a  marriage,  it  oould  not  be  questioned  except 
during  the  lives  of  both  husband  and  wife.  Bat  it  was  illegal,  and  if  questioned 
while  both  parties  were  alive,  it  must  have  been  declared  void  ab  imtU>;  and 
whjr  ?  because  it  was  contrary  to  law.  The  circumstance  of  one  party  to  it 
having  died  before  this  dispute  arose,  and  before  it  was  questioned,  did  not  make 
the  marriage  legal,  though  it  precluded  the  posribility  of  setting  it  aside,  and 
the  son  was  issue,  not  of  lawful  marriage,  but  of  a  marriage  which  could  not  be 
questioned  with  effect,  according  to  the  rules  of  the  ecclesiastical  court — that 
court  alone  having  jurisdiction  upon  the  question  by  the  rules  which  govern 
the  temporal  courts  ;  but  these  temporal  courts  hold  the  same  principles  on  this 
subject  with  the  ecclesiastical,  and  would  act  upon  them,  if  they  could  entertain 
the  question.  Indeed,  the  5th  and  6th  William  IV.,  chapter  54  (commonly 
called  Lord  Lyndhurst's  A.ct),  proceeds  upon  the  ground  that  marriages  within 
the  forbidden  degrees  of  affinity  are  void  if  questioned,  void  because  illegal,  and 
enacts  that  henceforth  they  shall  be  ipso  facto  void,  and  not  voidable  by  any 
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prooeedings.    And  whj  ?  because  they  are  within  the  forbidden  degrees — that 
IB,  becanse  prohibited  by  law,  or  illegal. 

It  is  unnecessary  to  inquire  whether  a  marriage  so  Toid,  if  questioned  in  Eng- 
land before  the  Act,  but  presented  from  being  questioned  by  the  course  of  pro- 
cedure in  the  English  Courts,  could  be  questioned  in  Scotland,  if  the  Scotch  and 
English  law  differed  upon  the  grounds  of  the  objection,  because  the  Scotch  law 
is  much  more  stringent  on  the  subject  than  the  English,  holding  all  marriages 
within  the  forbidden  degrees  not  only  to  be  incestuous,  but  severely  punishable, 
even  capitally.  Some  doubts  are  raised  by  one  of  the  learned  Judges  below 
whether  the  Acts  of  1667*  c.  14  and  15,  apply,  since  (it  is  said)  there  is  no  ea;- 
fireu  prohibition  in  the  18th  chapter  of  Leviticus  to  make  the  marriage  tn- 
eestaoue;  but  the  Confession  of  Faith,  chapter  24,  section  4,  prohibits  marriage 
with  the  wife's  kindred  as  much  as  with  the  husband's  own  kindred,  declaring 
auch  marriage  incestuous.  The  Act  of  the  Scotch  Parliament  of  1690,  chapter 
5,  expressly  ratifies  all  the  heads,  articles,  and  clauses  of  the  Confession  of  Faith. 
The  Court  of  Justiciary  proceeded  upon  this  view  a  few  years  ago  durine  the 
presidency  of  Lord  Justice-General  Boyle,  when  the  late  Lord  Justice-Clerk, 
and  Lords  Mackenzie,  Moncreiff,  Cockbum,  and  Wood,  were  upon  the  Bench. 
They  sentenced  the  prisoners  (Stewart  and  Wallace)  to  14  years  transportation, 
the  Lord  Advocate  having  restricted  the  libel  from  the  capital  part.  This  was 
the  case  of  marriage  of  uncle  and  niece  ;  but  thejs  is  by  law  no  difference 
whatever  between  consanguinity  and  affinity  in  this  respect.  If  the  lex  lod 
carOraetui  were  to  prerail  absolutely,  and  a  marriage  good  in  a  country  where 
it  took  place,  and  vrhere  the  party  claiming  nnder  it  was  bom,  were  to  make 
that  party  inheritable  in  Scotland,  then  in  the  case  of  nnde  and  niece  mariring 
in  a  foreign  country  with  papal  dispensation,  their  issue  might  claim  to  take  a 
Scotch  estate  and  Scotch  honours,  although,  had  the  marriage  been  contracted 
in  Scotland,  the  parties  might  have  been  capitally  convicted  and  sentenced  to 
death,  or  sentenced  to  transportation,  with  consent  of  the  public  prosecutors, 
as  in  the  case  of  Stewart  and  Wallace.  It  is  impossible  that  such  can  be  the 
law.  The  claimant  might,  as  in  this  case,  call  a  marriage  what  the  law  calls  a 
crime,  eanjugtum  vooat  hoe  prc&tegeU  nomine  culpam.  The  respondent  cannot  be 
held  the  heir-male  lawfully  procreate  by  parties  whose  marriage  was  an  offence 
severely  ponishable  by  the  law  of  Scotl^d;  and  '^  heir  male,"  even  without  the 
words  '*  lawfully  procreate,"  must  be  intended  as  if  these  words  were  added, 
because  *^heir"  means  the  issue  lawfully  procreated  ;  audit  is  wholly  impossible 
to  separate  the  notion  of  valid  marriage  from  the  question  of  legitimate  issue, 
which  the  heir  must  be,  of  a  valid  marriage  either  before  the  birth,  or  (by  the 
Scotch  law  it  may  be)  siter  the  birth,  but  valid  marriage  in  either  case. 

It  is  contended  that  marriage  legal  in  the  country  where  it  takes  place  must 
be  held  valid  everywhere,  even  in  countries  where,  the  law  being  different,  the 
marriage  would  be  invalid.  The  case  is  referred  to  of  Scotch  marriages  between 
parties  coming  from  England  to  escape  all  the  requirements  of  the  English  law, 
and  it  is  argued  that  the  marriage  which  would  have  been  illegal  in  England 
is  valid  for  English  purposes,  because  good  in  Scotland.  But,  first,  the  marriage 
in  those  cases  is  not  such  as  the  English  law  prohibits.  It  is  only  one  requiring 
in  England  certain  fomialities  to  give  it  validity  which  are  not  necessary  in  a 
Scotch  marriage.  The  validity  of  such  Scotch  marriage  in  these  circum- 
stances has  never  been  decided  absolutely  and  without  qualification.  Compton 
V.  Bearcroft,  originally  decided  at  the  Arches,  and  afterwards  before  the  Dele- 
gates, first  determined  that  Scotch  runawa^r  marriages  were  valid  in  England, 
contrary  to  Lord  Mansfield's  pretty  plainly  indicated  opinion.  And  in  Uderton 
«.  Uderton,  where,  in  answer  to  a  claim  of  dower  out  of  an  English  estate,  ne 
unques  aec&uple  was  pleaded,  the  discussion  arose  upon  a  question  of  pleading, 
the  case  of  Ck>mptiin  e.  Bearcroft  being  taken  as  baring  decided  the  point  of  the 
Scotch  marriage  being  valid  in  England  ;  and  the  debate  arose  on  two  questions, 
w^hether  the  replication  was  well  in  concluding  to  the  country,  and  whether  a 
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venue  should  not  have  been  laid.  Bnt  it  is  remarkable  that  Sir  George  Hay, 
who  decided  Compton  v.  Bearcroft,  states  in  Harford  v,  Morris  (2d  Haggart^a 
Gonsistorial  Cases,  pp.  435-444),  that  the  decision  was,  ^  A  Scotch  marriage  is 
valid  in  England,  if  there  be  nothing  in  it  contrary  to  the  law  of  England*" 
That  is  a  very  material  qualification.  If  the  parties  had  been  uncle  and  niece, 
and  if  the  law  of  Scotland,  instead  of  reprobating  and  forbidding  such  a  mar- 
riage, had  allowed  it,  like  that  of  many  countries  acknowledging  the  power  of  a 
Papal  dispensation,  and  in  which  such  marriages  are  of  daily  occurrence,  surely  no 
one  can  aoubt  that  the  decbion  of  Sir  George  Hay,  affirmed  by  the  Delegates, 
would  have  been  the  other  way,  and  that  the  affirmative  issue  in  Ilderton  v. 
Ilderton  of  ne  unqves  aceoupU  in  legal  matrinumts  would  not  have  been  held 
sustained  by  the  evidence  of  a  marriage  which  the  law  of  England  prohibits^ 
and  which  could  in  no  sense  be  called  l^al  matrinumie. 

And  much  more  clearly  must  the  respondent  in  Scotland  fiiil,  both  in  the 
competition  of  briefs,  and  in  his  defence  to  the  declarator  of  bastardy,  when  he 
had  to  prove  himself  the  issue  of  a  lawful  marriage ;  and  the  marriage  is  by 
that  law  held  prohibited,  nay,  is  even  severely  punishable.  It  must  be  ob- 
served, that  the  authorities  upon  conflict  of  laws  qualify  the  admiasion  of  » 
foreign  law,  much  as  Sir  George  Hay  does  in  the  case  of  Scotch  marriaf^ea. 
Huber,  the  authoritj  most  often  cited,  adds  to  the  statement  of  admisBion, 
quatenus  nihil  potestati  aut  juri  alteriut  impenmtis  ejtuqm  cinkun  prwjudicetur, 
and  he  refers  to  incest  as  one  example  of  the  admission  being  excluded.  Other 
writers  take  the  same  view  which  Mr  Justice  Littledale,  in  Doe  «.  Vardill  in 
6th  Bamewall  and  Cresswell,  fully  adopts. 

There  are  other  cases  of  marriage  prohibited  by  the  law  of  Scotland.  Thus» 
by  the  Act  of  1 600,  on  the  dissolution  of  marriage  for  adultery,  Uie  inter- 
marriage of  the  adulterer  and  the  adulteress  is  prohibited.  Suppose  such  a 
marriage  contracted  in  England,  where  by  our  law  it  would  not  be  invalid, 
can  it  be  doubted  that  the  issue  of  it  claiming  an  estate  in  Scotland  would  be 
considered  Illegitimate  ?  This  is  the  very  case  put  in  Edmonstone  v.  Edmon- 
stone  (Ferguson,  p.  444)  by  a  most  learned  judge,  a  person,  too,  of  very  en- 
larged views  upon  general  subjects  as  well  as  law — Lord  Glenlee.  He  held 
that  the  son  of  such  second  and  prohibited  marriage  would  not  exclude  a 
daughter  of  the  first  and  lawful  marriage.  Another  instance  may  be  given, 
arising  from  the  difi^erence  between  the  laws  of  the  two  countries  on  the  indis- 
solubility of  the  contract.  In  England,  until  very  lately,  it  was  impossible  to 
dissolve  a  marriage  originally  valid  by  any  legal  proceedmg.  An  Act  of  Parlia- 
ment alone  could  have  this  operation.  In  Scotland,  a  divorce  could  be  obtained 
by  sentence  of  the  Court.  If  an  English  marriage  were  thus  dissolved  in 
Scotland,  and  one  of  the  parties  contracted  a  second  marriage  in  Scotland  during 
the  other  8  life,  it  would  be  perfectly  valid  in  Scotland  ;  but  if  the  issue  claim^ 
an  English  estate,  the  validity  of  the  divorce  would  come  in  question,  in  order 
to  determine  the  validity  of  the  second  marriage,  which  would  probably  be 
held  (I  do  not  say  that  it  has  ever  been  held)  to  be  governed  by  Lolly's  case. 

Great  reliance  was  placed  on  the  respondent's  part,  and  by  some  of  the  learned 
Judges  below,  upon  the  position  that  status  acquired  in  one  country  follows  a 
person  everywhere.  It  is  said,  *'  JSieut  umbra  perwnam  teqwtur"  Now,  nothing 
can  be  more  a  case  of  status  than  liberty  and  slavery ;  yet,  when  a  man  from 
a  country  where  he  was  by  law  held  in  slavery,  comes  to  England  or  Scotland, 
the  light  of  liberty  chases  away  the  shadow.  He  is  in  all  respects  free  as  re- 
gards his  person,  and  as  regards  his  property,  though  in  the  place  he  came 
from  he  was  a  mere  chattel,  and  whatever  he  earned  or  became  possessed 
of  in  anv  way  while  there,  belonged  to  his  master*  That  master  could  not 
recover  it  in  our  Courts,  since  the  prindplas  which  were  laid  down  in  Somer- 
set's case  in  England,  and  in  Knight  «.  Wedderbnm  in  Scotland  somewhat 
earlier.  *^  The  rule,"  says  Mr  Justice  Littledale,  **  that  a  personal  status 
accompanies  a  man  everywhere,  is  admitted  to  have  this  qualihcation,  that  it 
does  not  militate  against  the  law  of  the  country  where  the  consequences  of 
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that  status  are  sought  to  be  enforced.'*    I  therefore  humbly  move  your  Lord* 
ships  to  give  judgment  for  the  appellant  in  this  cause. 

Lord  Cran  worth. — My  Lords,  The  question  for  decision  in  this  case  is, 
whether  Alexander  Livingstone,  the  respondent,  is,  according  to  the  terms  of 
the  deed  of  entail  of  the  17th  of  December  1702,  heir-male  lawfully  procreate 
of  the  body  of  Alexander  Livingstone,  the  entailer.  It  is  admitted  tnat  he  is 
so,  if  he  is  heir-male  of  the  body  of  Thurstanus  Livingstone,  who  died  in  1839. 

It  must  be  taken  as  established  beyond  all  controversy,  that  Thurstanus  was 
for  above  40  years  prior,  and  up  to  his  decease,  domiciled  in  England  ;  that  in 
1797,  being  so  domiciled,  he  married  in  England  Susannah  Brown,  a  widow, 
and  that  site  died  in  1806  without  leaving  any  issue  by  him ;  that  in  1808, 
Thuxstanus  married  in  England  Catherine  Ann  Dnpuis,  an  Englishwoman, 
being  a  sister  of  Susannah  his  first  wife,  and  by  her,  who  died  in  1832,  had 
issue  the  respondent,  his  eldest  son,  who  was  bom  in  1809. 

No  proceedings  were  ever  taken  in  the  Ecdesiastical  Courts  in  England  to 
declare  void  the  marriage  of  Thurstanus  with  Catherine  Anne  Dupuis;and 
the  point  for  decision  is,  whether,  in  these  circumstances,  the  respondent,  as  the 
eldest  son  of  Thurstanus,  is  heir-male  of  his  body,  and  so  heir-male  of  the  body 
of  Alexander,  the  entailer. 

The  case  was  considered  by  the  Court  of  Session  on  the  assumption  that,  bv 
the  law  of  Scotland,  the  marriage  of  a  widower  and  the  sister  of  his  deceased  wife 
b  incest  under  the  Scotch  statute  of  1 567,  and  that  the  parties  living  together 
in  Scotland  as  man  and  wife,  under  such  a  marriage,  would  be  committing  a 
capital  offence, — that  the  marriage  would  be  void,  and  that  the  issue  of  such  a 
connection  would  be  illegitimate,  and  so  incapable  of  inheriting  as  heirs  of  en- 
taiL  The  argument  at  the  bar  of  this  House  proceeded  on  the  same  hypothesis, 
it  being  understood,  that  if  in  the  judgment  of  your  Lordships  the  case  should 
turn  on  the  question,  whether  the  ren>ondent  could  succeed  as  heir  of  the  body 
of  the  entailer  (assuming  the  law  of  Scotland  to  be  the  law  which  b  to  govern 
the  decision),  then  the  case  must  be  remitted  back  to  the  Court  of  Session  to 
be  considered  by  them.  Their  decision  proceeded  on  the  ground,  that  as  the 
marriage  took  place  in  England  between  parties  domiciled  there,  the  law  of 
England  must  decide  whether  the  marriage  was  or  was  not  valid,  and  whether 
the  issue  of  that  marriage  was  or  was  not  capable  of  inheriting  as  heir  of  the 
body  of  his  parents  lawfully  procreate.  They  came  to  the  conclusion,  that  by 
the  law  of  England  the  marriage  was  valid,  and  that  the  respondent  was  the 
eldest  son  of  that  marriage  lawfully  procreate,  and  therefore  was  entitled  to 
succeed  to  the  lands  in  question. 

After  giving  to  this  subject  my  best  attention,  I  have  come,  though  not 
without  some  fluctuation  of  opinion,  to  the  conclusion  that  the  Court  of  Session 
was  wrong  in  treating  this  marriage  as  a  valid  nuirriage  by  the  law  of  England, 
and  in  treating  the  respondent  as  the  legitimate  son  of  Thurstanus,  for  the 
purpose  of  the  Scotch  succession. 

The  statute  26  Henry  VIII.,  c.  22,  sec.  4,  expressly  enacts,  inter  ctHOf  that 
no  man  shall  marry  his  wife's  sister  ;  and  in  case  of  any  marriage  being  con- 
tracted in  violation  of  that  prohibition,  the  Ecclesiastical  Court,  with  whom  in 
thb  country  jurisdiction  on  these  subjects  exdusively  rests,  would  declare  any 
such  marriage  to  be  void. 

It  is  true  that,  by  the  construction  put  on  that  statute,  no  inquiry  as  to  the 
validity  of  marriage  could  be  instituted  by  the  Ecclesiastical  Court  after  the 
marriage  itsetf  had  come  to  an  end  by  the  aeath  of  one  of  the  parties ;  so  that, 
inasmuch  as  the  temporal  courts  had  no  jurisdiction,  the  issue  would  succeed 
to  the  estate  of  a  deceased  parent,  as  his  or  her  heir,  if  no  proceedings  had 
been  taken  in  the  lifetime  of  both  parents  to  declare  the  marriage  void.  I 
say  to  declare  it  void  ;  for  it  must  be  observed  that  the  Court  had  no  autho- 
rity to  interfere  actively  to  dissolve  any  marriage  validly  contracted,  but  only 
to  declare  what  the  law  was  as  to  the  alleged  marriage  (the  marriage  de  facto 
as  it  was  called) — to  declare  that  there  never  was  any  roarrisge — to  declare  it 
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fitiue  et  esie  intfoUdum  ab  tndio.  That  such  a  result  miiBt  hare  followed  a 
proceeding  in  the  Ecclesiastical  Oonrt,  calling  in  question  the  second  marriage 
of  ThuTstanuB,  is  a  matter  which  can  admit  of  no  doubt.  But  if  so,  how 
can  the  true  character  of  the  marriage  be  altered  by  the  accident  of  whether 
any  third  person  did  or  did  not  think  it  worth  his  while  to  call  it  in  question  ? 
It  IS  not  the  proceeding  in  the  Eoolesiastioal  Court  which  made  such  a  marriage 
Yoid.  No  court  in  this  country  could  make  it,  by  its  decree,  a  ralid  marriage. 
Its  jurisdiction  was  only  of  a  declaratory  nature;  that  is,  to  declare  the  legal 
invalidity  of  an  Act  already  complete,  but  which  was  not — what  it  purported 
to  be— a  marriage.  The  ground  on  which  alone  such  a  declaration  could  be 
made,  was  that  which  must  hare  been  equally  true,  whether  such  a  declaration 
was  or  was  not  made^  namely*  the  original  inyaUdity  of  the  marriage.  I 
therefore  think,  if  the  case  turns  on  the  question  whether  the  second  manriage 
of  Thurstanus  was  a  valid  marriage  by  the  law  of  England,  that  it  was  not  so, 
and  consequently  that  the  respondent  on  this  hypothesis  fails  to  make  out  that 
he  is  the  heir-male  of  the  body  of  the  entailer. 

But  it  was  urged,  that  the  question  is  not  one  depending  directly  on  the 
question  of  the  yalidity  of  the  marriage,  but  on  the  question  of  the  legitiniacy 
of  the  respondent,  and  that,  inasmuch  as  he  is  certainly  legitimate  in  England, 
therefore  ne  is  so  everywhere  ;  that  his  status  of  legitimacy  is  established  con- 
dusiyelv  all  over  the  world,  and  therefore  in  Scotland,  by  the  fact  of  his  legi- 
timacy m  England,  the  place  of  his  domicile.  But  I  think  there  is  a  fallacy 
in  this  reasoning.  The  point  to  be  established  is,  whether  he  is  heir-male 
lawfully  procreate  of  the  body  of  Alexander  the  entailer ;  and  this,  as  I  have 
already  stated,  depends  on  the  question,  whether  he  is  the  lawful  son  of  Thur- 
stanus. If,  as  I  think,  the  marriage  of  his  parents  was  not  a  good  marriage 
in  England,  where  they  were  domiciled  and  were  married,  he  could  not  be 
their  legitimate  child  in  the  view  of  a  Scotch  Court.  The  rule  of  English  law, 
which  gives  to  the  child  of  an  invalid  marriage  the  status  of  legitimacy,  unless 
the  marriage  is  in  question  before  the  Ecclesiastical  Court,  cannot  be  binding 
beyond  its  own  territory.  Such  a  child  is  in  the  same  position,  in  point  of 
status,  as  a  child  clearly  illegitimate,  bom  in  this  country,  would  be,  if  an  Act 
of  Parliament  were  passed,  declaring  that  he  should  be  deemed  to  be  legitimate 
to  all  intents  and  purposes.  The  legitimacv  so  constituted  would  have  no 
effect  beyond  the  limits  of  the  country  so  legiBiating — so  far,  at  all  events*  an 
relates  to  the  succession  to  real  estates.  In  such  cases  (even  supposing  the  law 
of  the  domicile  to  govern  the  question),  the  question  is  not,  whether  the 
clidmant  is  legitimate  in  the  country  of  his  birth  or  his  domicile,  but  whether 
he  is  legitimate  by  reason  of  his  being  the  issue  of  a  lawful  marriage. 

I  have  hitherto  considered  the  case,  on  the  assumption  that  the  Scotch  Courts 
ought  to  be  guided  by  the  law  of  England  as  to  the  marriage  of  Thurstanus. 
But  this  is  not,  as  I  think,  a  true  view  of  the  case. 

We  must  assume,  as  was  assumed  by  the  Court  of  Session  for  the  purpose  of 
this  case,  that  the  aileged  marriage  of  Thurstanus  was,  by  Scotch  law,  a  mere 
nullity ;  that  it  was  a  criminal  connexion,  contrary  to  the  laws  of  God  and  the 
laws  of  the  land ;  and  that  the  parties,  if  they  had  been  in  Scotland,  would 
have  been  liable  to  suffer  death,  as  the  penalty  for  their  offence. 

Now,  admitting  that,  prima  facie,,  in  inquiring  whether  a  marriage  is  or  is 
not  valid,  we  must  look  to  the  law  of  the  place  where  it  has  been  contracted, 
or  where  the  parties  were  domiciled,  that  is  a  rule  which  must  be  received 
with  some  qualifications.  Where  it  has  been  the  policy  of  the  law  of  any 
country  to  prohibit  marriage  in  any  particular  circumstances,  the  prohibition 
attaches  on  the  subjects  of  that  country,  wherever  they  may  go.  It  was  on 
this  principle  that  the  case  of  the  Sussex  Peerage  was  decided.  The  marriage 
there  was  clearly  valid,  according  to  the  laws  of  the  country  where  it  was  con- 
tracted ;  but  it  was  held  in  this  House,  that  the  Royal  Marriage  Act  having 
prescribed  certain  steps  by  which  alone  the  descendants  of  King  George  11. 
could  contract  marriage,  the  laws  of  this  country  would  prevail  against  the  law 
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of  the  place  where  the  muriage  was  contracted.  And  I  can  conceive  no  case 
in  which  this  principle  is  more  clearly  applicahle,  than  a  case  where  the  law 
makes  void  marriages  of  a  particular  description,  as  being  contrary  to  the  ex- 
press commands  of  the  Almighty,  and  punishes  capitally  those  wno  contract 
them.  It  is  true,  that  in  the  case  of  the  Sussex  Peerage  the  parties  who  con- 
tracted marriage  at  Rome  were  domiciled  in  England  ;  but  I  do  not  think  that 
the  opinion  of  the  Judges  (delivered  by  Chief-Justice  Tindal)  was  affected  by 
that  circumstance.  The  ground  of  that  opinion  was,  that  the  prohibition 
caosed  a  personal  disqualification,  attaching  on  one  of  the  parties  to  the  con- 
inct,  and  from  which  he  could  never  free  himself,  wherever  he  might  be. 

The  same  principle  is  applicable  here.  The  law  of  Scotland  must  be  taken 
as  having  positively  prohibited  Thurstanus  from  marrying  Catherine  Anne 
Dupnis ;  and  that  prohibition,  as  I  think,  was  fixed  on  him  absolutely  and  in- 
delibly, so  far  as  relates  to  Scotch  descent,  wherever  he  might  be  domiciled. 

The  present  case,  though  not  the  same  as  that  of  Doe  dem  Birtwbistle  v. 
Vardill,  bears  a  close  resemblance  to  it.  There  the  plaintiff  was  undoubtedly 
the  legitimate  son  of  his  parents  in  the  country  where  he  was  born  and  domi- 
ciled ;  but  it  was  the  policy  and  law  of  this  country,  in  which  he  clainied  to 
succeed  to  a  real  estate,  that  no  one  should  be  deemed  to  sustain  the  character 
of  son  and  heir,  unless  he  was  born  after  the  marriage  of  his  parents.  But  as 
the  claimant  there,  as  born  before  marriage,  he  was  held  to  be  incapable  of  in- 
heriting real  estate  here.  The  lea  loci  rei  sUob  prevailed.  So,  in  the  present 
case,  the  Scotch  law  expressly  enacts,  that  no  one  shall  marry  his  first  wife's 
aister,  and  that  if  he  does  so  the  marriage  is  void  and  the  children  are  bas- 
tard (for  this  we  must,  in  the  present  case  at  least,  assume  to  be  the  law  of 
Scotland)  ;  and  I  think  that,  reasoning  by  analogy  from  Doe  v.  Vardill,  that 
la  a  law  which  must  be  taken  to  operate,  whatever  may  be  the  law  of  the 
country  where  the  marriage  is  contracted  or  the  parties  are  domiciled. 

On  these  grounds,  I  concur  with  my  noble  and  learned  friend  in  thinking, 
that  the  Court  of  Session  was  wrong  ;  and  according  to  the  arrangement  made 
on  the  argument,  the  case  must  now  be  remitted  back. 

LoBD  Wensleydale. — My  Lords,  The  question  which  your  Lordships  have 
to  decide  on  appeal  from  a  judgment  of  the  Court  of  Session,  arose  on  a  com- 
petition for  the  succession  to  the  entailed  estate  of  Bedeorm.  The  entail  was 
made  in  1702.  The  estate  descended,  according  to  the  terms  of  that  entail,  on 
Sir  Thomas  Livingstone,  who  died  in  1863,  without  issue.  He  had  several 
brothers,  all  of  whom  died  before  him  without  issue,  except  one,  named 
Thurstanus,  who  left  a  son,  the  respondent ;  and  the  right  of  that  son  to  succeed 
to  the  estate,  as  nearest  and  lawful  heir-male  of  tailzie  and  provision  of  Sir 
Thomas  Livingstone,  is  the  question  in  this  case. 

This  question  was  raised  on  a  petition  presented  by  the  respondent,  Alexan- 
der Livingstone,  to  the  Sheriff  of  Chancery  ;  another  petition  was  presented  by 
Mrs  Fenton,  the  eldest  sui-viving  sister,  under  the  statute  10th  and  llth  Vic- 
toria, chapter  47.  The  case  was  advocated  into  the  Court  of  Session,  and  after- 
wards Mrs  Fenton  brought  an  action  of  declarator  of  bastardy  against  the 
respondent,  which  raised  the  question,  not  merely  of  his  being  the  lawful 
child  of  Thurstanus,  but  also  that  he  was  not  lawfully  procreated,  and  was 
not  entitled  to  succeed,  as  heir  to  Sir  Thomas  Livingstone,  by  virtue  of  the 
tailzie. 

The  case  on  the  part  of  the  respondent  was,  that  he  was  bom  in  England  in 
1809 ;  that  his  father,  Thurstanus,  was  domiciled  in  that  kingdom,  married 
there  in  August  1808,  when  so  domiciled  to  his  mother,  and  died  in  December 
1839.     She  died  in  1832. 

On  the  part  of  the  appellant  it  was  alleged  that  Thurstanus  had,  previously 
to  the  marriage  with  the  respondent's  mother,  married  her  sister,  who  died  in 
1806 ;  and  it  was  contended  that  this  second  marriage  was  incestuous  and  void, 
and  the  issue,  therefore,  illegitimate  and  incapable  of  succession  to  a  Scotch 
eatate. 
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Proof  was  gone  into  by  both  parties  at  great  length,  on  the  part  of  the  re- 
spondent, to  prove  the  domicile  of  Thurstanus  in  England  at  the  time  of  his 
marriage,  and  his  own  birth ;  on  the  part  of  the  appalient,  to  establish  the  fact 
that  the  mother  of  the  respondent  was  the  sister  of  Thurstanus*  first  wife. 
The  Lord  Ordinary  was  satisfied  that  both  the  domicile  and  relationship  were 
established. 

On  the  hearing  of  this  appeal,  both  these  auestions  were  again  bronght  for- 
ward, particularly  that  of  aomicile,  at  some  length ;  but  your  Lordships  have 
already  intimated  an  opinion,  that  the  evidence  of  both  were  quite  satisfactory, 
and  it  is  unnecessary  to  say  anything  more  as  to  the  facts  of  the  case.  The 
question  of  law  which  arises  upon  them  is  most  important. 

The  Lord  Ordinary  was  of  opinion  that  the  legitimacy  of  the  respondent  was 
to  be  decided  according  to  the  law  of  his  domicile ;  that,  by  the  law  of  Eng- 
land (his  domicile),  his  legitimacy  could  not  be  disputed — and  his  interlocutor 
referred  to*  an  annexed  note  in  which  his  reasons  are  very  fully  and  ably 
stated,  and  amongst  them  he  intimates  a  doubt  whether  the  marriage  with  a 
wife*s  sister  was  expressly  prohibited  by  Divine  law,  so  as  to  be  capitally 
punishable  under  the  Scotch  law  (statute  1567,  chapter  14)  if  it  had  taken 
place  in  Scotland. 

Upon  a  reclaiming  note  to  the  First  Division  of  the  Court  of  Session,  the 
Court  adhered  to  the  interlocutor,  but  deleted  the  part  which  referred  to  the 
reasons  ;  and  the  Judges  of  the  Court  of  Session,  in  delivering  their  opinions, 
proceeded  upon  the  assumption,  that  such  a  marriage  entered  into  between 
parties  domiciled  in  Scotlsnd,  would,  according  to  the  law  of  that  country,  be 
struck  at  by  the  statute  1567i  chapters  14  and  15,  and  that  the  issue  of  that 
marria^  would  be  illegitimate.  But  they  all  were  of  opinion  that  the  question 
of  legitimacy  was  to  be  determined  by  the  law  of  the  country  of  his  domicile, 
and  that  by  the  law  of  England  he  would  be  held  to  be  legitimate. 

I  have  fully  considered  the  very  able  arguments  of  the  learned  Judges,  and 
those  that  were  urged  at  your  Lordships'  bar ;  and  with  the  greatest  respect 
for  the  Judges,  I  am  satisfied  that  they  hare  come  to  a  wrong  conclusion, 
and  therefore  advise  your  Lordships  to  reverse  the  judgment  of  the  Court  of 
Session. 

In  order  to  decide  the  very  important  question  in  this  case,  we  must  inquire, — 
1st,  Assuming  the  marriage  of  the  claimant's  parents  to  have  been  law^l,  and 
himself  to  have  been  legitimate  by  the  law  of  England,  whether  he  is  entitled 
to  succeed  to  this  Scotch  estate?  2dly,  If  the  question  is  to  be  decided  by  the 
law  of  the  domicile  (England),  was  his  marriage  legal  so  as  to  make  the  issue 
of  it  legitimate  ? 

I^sty  It  must  be  considered  as  established,  that  the  law  of  a  man's  domicile 
regulates  his  rights  to  personal  property  wherever  situated^  on  the  acknow- 
ledged principle  of  mMlia  tequuntur  pertonam;  and  therefore  the  succes- 
sion to  nis  effects  takes  place  according  to  the  law  of  the  place  where  he  is 
domiciled  at  the  time  of  his  death,  in  the  cases  of  intestacy  or  testacy.  It  is 
now  fully  and  perfectly  settled  by  our  law,  that  the  Uw  ot  the  domicile  regu- 
lates the  distribution  of  personal  estate  in  the  former  case,  and  the  form  of  the 
will  in  the  latter.  The  law  of  the  domicile  regulates  also  the  personal  qualities 
which  take  effect  from  birth,  such  as  legitimacy  or  illegitimacy  ;  or  absolutely 
as  to  the  succession  of  personal  property  (^*  Storey  on  the  Conflict  of  Laws,'*  481), 
but  subject  to  a  qualification  as  to  realty  to  be  afterwards  explained ;  or  the 

aualities  which  arise  after  birth,  such  as  majority  and  minority.  The  laws  of 
tie  state  affecting  the  personal  status  of  its  subjects  travel  with  them  where- 
ever  they  go,  and  attach  to  them  in  whatever  country  they  are  resident 
(Wheaton,  11th  chapter,  p.  122).  I  do  not  stop  to  inquire  whether  the  ex- 
pression, that  the  laws  of  foreign  countries,  where  they  have  an  extra  territorial 
operation,  are  said  to  owe  it  to  the  comity  of  nations,  is  the  best  mode  of 
expression.  It  certainly  is  in  common  use,  and  is  perfectly  intelligible. 
Storey,  in  section  38,  says,  *'  there  is  not  only  no  impropriety  in  the  use  of 
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the  phrase  *  comity  of  nations/  but  it  is  the  most  appropriate  phrase  to 
express  the  true  formation  and  extent  of  the  obligation  of  the  laws  of  one 
nation  within  the  territories  of  another.  It  is  derived  altogether  from  the 
voluntary  consent  of  of  the  latter,  and  is  inadmissible  when  it  is  contrary  to  its 
known  poli^  or  prejudicial  to  its  interests." 

The  principle  is  well  explained  by  Huber  in  his  third  proposition  on  thesuh* 
ject  of  the  Conflict  of  Laws.  To  the  same  effect  President  Bouhier  expresses 
himself  in  his*' Observations  sur  la  coutume  de  Burgogne/'  chapter  23,  sections 
62  and  63,  p.  467.  Wheaton,  chapter  2,  p.  115  :  *'  This  effect  given  to  foreign 
laws  is  founded  on  a  kind  of  comity  of  the  law  of  nations,  by  which  different 
people  have  tacitly  agreed  that  they  shall  apply  these  laws  whenever  it  is  re- 
quired  by  equity  and  common  utility,  provided  they  do  not  contravene  any 
prohibitory  enactment.*' 

But  in  respect  to  immoveable  property  the  rule  is  different. — Though  there 
have  been  questions,  perhaps  not  difficult  to  decide,  as  to  the  capacity  to  con- 
vey and  the  form  of  conveyance,  where  the  country  of  the  domicile  and  that  of 
the  estate  differ,  it  is  fully  established,  that  the  law  of  the  country  in  which  the 
property  is  situated  governs  exclusively  as  to  the  tenure,  the  title,  and  the 
descent  of  such  property  (<*  Wheaton's  Elements  of  International  Law,"  part  2, 
chapter  2,  ^.  116 ;  4  Burge,  681).  Lands  in  each  country  descend  to  those 
who  are  heurs  bv  the  Uw  of  that  country*  To  all  children  equally  where  the 
custom  of  gavel  kind  prevails,  or,  as  it  is  in  France,  where  all  share  equaUy  a 
certain  part,  or  in  Austria,  where  all  share  the  whole  in  certain  proportions, 
that  rule  must  prevail,  though  a  different  rule  regulates  the  descent  in  the 
country  of  the  domicile  of  the  deceased  owner.  If,  in  the  country  where  the 
lands  are  situate,  the  youngest  son  takes,  it  matters  not  that  the  eldest  is  en- 
titled in  the  country  of  the  domicile.  If  the  eldest  legitimate  son,  or  the  eldest 
son  lawfully  procreated,  is  to  succeed  by  the  lex  kid  rei  sUcb^  he  alone  can 
succeed  who  is  legitimate,  or  lawfully  procreated  according  to  the  law  of  that 
place.  But  when  the  claimant  is  not  a  native  of  that  place  the  law  gives  effect 
Dy  the  comity  of  nations  to  the  law  of  his  domicile  where  he  was  bom ;  and  if 
legitimate,  and  bom  of  a  lawful  marriage  there,  he  would  be  legitimate  accord- 
ing to  the  law  of  the  titusy  with  the  qualification  afterwards  noticed.  If  not 
legitimate  according  to  the  law  of  his  domicile,  he  could  not  succeed,  even 
though  he  would,  under  the  same  circumstances,  be  legitimate  and  entitled  to 
succeed  if  born  in  the  country  rei  iikBy  as  appears  by  the  case  of  Ross  v.  Ross. 
And  even  though  legitimate  by  the  law  of  his  domtcUe,  when  bom  before 
marriage,  he  could  not  succeed  to  real  estates  if  illegitimate  by  the  law  of  the 
place  where  the  land  is  situated,  as  was  decided  in  Doe  v,  Vardul  after  the  most 
deliberate  consideration. 

It  matters  not,  whether  that  law  was  by  a  special  statute,  or  the  common 
law  of  the  land.  There  is  no  doubt,  however,  that  the  law  forbidding  the 
ante-natus  to  succeed  in  England  was  part  of  the  common  law,  and  the  statute 
of  Merton  was  in  affirmance  of  it,  or,  more  correctly  speaking,  a  refusal  to  vary 
it.     The  reasoning  in  that  case  applies  in  every  respect  to  this. 

As  to  the  fact  of  the  nuurria^e,  Lord  Stowell  says :  "  It  is  the  established 
prindple  that  every  marriage  is  to  be  universally  recognised  which  is  valid, 
acoor<ung  to  the  law  of  the  place  where  it  was  had,  whatever  that  law  may  be" 
(Herbert  v,  Herbert,  2  Haggard  Cons.  Rep.).  But  if  (using  the  language  of 
Huber)  the  adoption  of  thelaw  of  the  domicile  would  occasion  a  prejudice  to 
the  rights  of  other  states  and  their  citizens,  or  if,  using  the  language  of  Bouhier, 
they  contravene  a  prohibitory  enactment,  the  comity  of  nations  would  not 
require  or  authorise  their  adoption.  If  such  a  marriage — good  according  to 
the  law  of  domicile— were  oontoary  to  their  notions  of  religion  and  morality,  it 
would  be  impossible  to  contend  tbiat  it  ought  to  be  adopted  by  them,  and  the 
issue  of  that  marriage  deemed  legitimate  for  the  purpose  of  succession  to  real 
estate.  Supposine  the  law  of  the  domicile  considerea  the  eldest  natural  son  to 
be  legitimate,  and  to  be  entitled  to  his  father's  property,  real  and  personal,  it 
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eould  not  for  a  moment  be  contended  that  he  would  sooceed  to  a  Scotch 
estate.  Or,  suppose  that  polygamy  was  permitted  in  the  country  of  domicile» 
it  could  not  be  that  the  son  of  a  second  wife  should  be  heir  in  Scotland  to  real 
property  after  the  death  of  the  first  Without  children.  Such  a  marriage  would 
be  contrary,  to  the  moral  and  religious  institutions  of  that  country,  and  is  for- 
bidden by  the  law  of  Scotland  itself  under  severe  sanctions^ — ^the  confiscation 
of  goods,  the  piercing  the  tongue,  and  infamy  (Statute  1651,  chapter  19). 

Is  there  not  precisely  the  same  objection,  or  rather  more,  to  this  marriage, 
of  which  the  claimant  is  the  issue,  as  being  contrary  to  the  moral  and  religious 
institutions  of  the  Scotch,  for  it  is  characterised  by  the  law  as  *<  vile,  filthy,  and 
abominable  in  the  presence  of  Ood  ?*'  It  is  forbidden  by  much  more  severe 
sanctions;  and  if  it  had  taken  place  in  Scotland,  would  be  punishable  by  death 
according  to  the  statute  1667>  section  14.  The  case  is  precisely  the  same  as  to 
its  legality,  as  if,  instead  of  being  the  marriage  of  a  husband  with  a  deceased 
wife's  sister,  it  was  a  marriage  in  a  foreign  country  by  a  man  with  his  sister  or 
mother  ;  and  can  any  one  doubt  that  such  a  marriage  would  never  be  tolerated, 
and  that  the  issue  would  not  be  deemed  legitimate  ?  Mr  Justice  Storey,  in 
section  114,  states,  that  marriages  involving  polygamy  and  incest  could  not 
be  recognised  in  any  Christian  country ;  but  ne  dbtinguishes  in  the  case  of 
incest,  confining  the  doctrine  to  such  marriages  as  are,  by  the  general  consent 
of  all  Christendom,  incestuous.  This  distinction  lias  been  disapproved  of 
with  reason  by  Sir  C.  Creswell  in  the  recent  case  of  Brook  v.  Brook, 
reported  in  Small  and  Gifiard's  Reports,  page  481 .  One  cannot  see  how  any 
country  can  be  called  on  to  give  effect  to  a  marriage  as  to  real  estates  within  it, 
which  is  by  its  own  law  deemed  incestuous  and  void. 

I  think,  therefore,  that  this  case  faUs  within  the  exceptions  allowed  in  the 
rule,  as  to  adopting  the  laws  of  a  foreign  state,  as  to  the  personal  status  in  the 
question  of  heirship.  If  the  case  is  to  turn  on  this  point,  the  respondent  ought 
to  have  the  option  (if  he  thinks  fit  to  exercise  it)  of  having  the  case  remitted 
for  the  purpose  of  considering,  whether  the  assumption  as  to  the  Uw  of  Scotland 
forbidding  the  marriage  of  a  sister  of  a  deceased  wife  is  correct ;  though  I 
cannot  feel  any  doubt  whatever  on  that  question. 

The  second  question  for  consideration  is,  whether,  supposing  the  legitimacy 
of  the  claimant  is  to  be  decided  bv  the  law  of  domicile  only,  the  marriage  was 
valid,  so  as  to  make  the  issue  of  it  legitimate  according  to  that  law.  My  opinion 
is,  that  by  the  law  of  England  the  marriage  of  a  widower  with  his  deceased 
wife's  sister  was  always  as  illegal  and  invalid  as  a  marriage  with  a  sister, 
daughter,  or  mother  was.  This  appears  to  be  clear  by  the  decision  in  the  well- 
considered  case  of  Regina  v,  Chaawick,  and  Regina  v,  St  Giles  (11  Queen*s 
Bench  Reports,  pp.  193, 194),  in  which  the  several  statutes  and  authorities 
prior  to  Lord  Lyndhurst's  Act  (statute  5  and  6  Will.  IV.,  chap.  54),  are  com- 
mented upon  and  considered.  It  was  always  deemed  as  being  within  the  pro- 
hibitod  and  Levitical  degrees.  But  from  the  peculiarity  that  the  question  of 
the  validity  of  marriage,  with  reference  to  this  objection  of  being  within  the 
Levitical  degrees,  was  matter  of  ecclesiastical  cognizance,  and  cogm2aib]e  in  the 
spiritual  court  alone,  it  could  not  be  questioned  after  the  death  of  either  party, 
for  it  could  not  be  dissolved  by  the  Court  then,  as  death  had  already  dissolved 
it ;  nor  could  the  issue  be  bastardised,  though  the  survivor  might  be  visited 
with  ecclesiastical  censures.  But  the  marriage  was  still  an  unlawful  and  for- 
bidden marriage,  and  the  issue  really  was  bom  illegitimate,  though  the  validity 
of  the  maniage  and  the  legitimacy  of  the  issue  eould  not  be  ouestioned  in  the 
country  of  domicile,  by  reason  of  the  rules  of  the  peculiar  law  which  made 
these  matters  cognizable  in  one  tribunal  only  in  that  country.  The  marriage 
would  be  good  in  one  sense,  because  it  could  not  be  set  aside,  and  the  issue 
would  be  legitimate  in  that  sense,  because  there  were  no  means  provided  by  the 
English  law  to  deprive  them  of  the  righto  belonging  to  legitimate  issue ;  but 
such  marriages  were  all  forbidden  at  the  time  of  contracting  them,  all  illegal, 
all  capable  of  being  set  aside  as  void  ab  inUio  on  account  of  their  illegality ; 
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and  the  comity  of  nations  cannot  require  them  to  be  held  valid  in  another 
conntrj,  where  there  exiats  no  means  of  setting  them  aside. 

Suppose  the  succession  had  opened  in  the  life  of  both  parents,  as  it  would 
have  done  if  the  estate  had  been  settled  on  the  eldest  son  of  Thurstanus,  on  the 
death  of  Sir  Thomas  Livingstone,  and  not  on  Thurstanus  himself,  and  he  and 
his  wife  were  both  alive,  could  that  son  have  been  deemed  legitimate  ?  If  the 
Scotch  Court  had  then  written  to  the  English  Court  requesting  them  to  certify 
what  was  the  law,  or  if  the  law  had  been  proved  by  English  advocates,  it  would 
unquestionably  have  been  stated  that  the  marriage  was  illegal,  and  might  be 
set  aside,  because  it  was  ab  iniiio  void,  on  the  ground  of  its  illegality ;  and 
could  the  Scotch  Court  under  those  circumstances  give  effect  to  that  marriage, 
and  allow  the  issue  to  be  legitimate,  and  to  succeed  to  a  Scotch  estate  ?  And 
could  the  legitimacy,  if  it  did  not  exist  then,  be  afterwurds  created  by  the 
omission  to  set  aside  the  marriage  in  the  lifetime  of  both  parents  ?  Upon  these 
ffrounds  I  think  that  the  respondent  had  not  any  right  to  the  estate,  even  if  his 
legitimacy  was  to  be  determined  by  the  law  of  the  country  of  his  domicile. 

Lord  Chblmsford. — My  Lords,  The  question  in  this  case  is,  whether  the 
rmpondent  is  entitled  to  be  served  as  nearest  and  lawful  and  male  heir  of 
tailzie  and  provision  in  special  of  Sir  Thomas  Livingstone  in  the  lands  of 
Bedlormie,  or  whether  by  the  failure  of  hein-male  of  his  body,  and  also  of 
heirs-male  of  Alexander  Livingstone,  the  entailer,  the  appellant  is  his  nearest 
heir.  The  respondent  is  the  son  of  a  second  marriage  of  Thurstanus  Living- 
stone with  his  first  wife's  sister,  and,  if  legitimate,  would  be  indisputably  the 
nearest  son  and  lawful  heir-male.  The  ease  in  the  Court  of  Session  was 
argued  and  decided  upon  the  assumption  that  the  marriage,  of  which  the 
respondent  was  the  issue,  if  it  had  taken  place  in  Scotland,  would  have  been 
incestuous  and  void,  and  would  have  subjected  the  parties  to  capital  punishment 
under  the  statute  law  of  that  country.  This,  however,  must  not  be  considered 
to  have  been  absolutely  decided  to  be  the  law  of  Scotland,  but  merely  to  have 
been  taken  for  granted  for  the  purpose  of  the  argument.  The  only  question 
which  was  raised  and  determined  was,  that  the  parents  of  the  respondent  being 
both  of  them  domiciled  in  England  at  the  time  of  the  respondent's  birth  and 
the  marriiu^e,  the  marriage  upon  the  death  of  the  parents  becomes  irrevocable 
in  England ;  and  consequently  the  legitimacy  of  tne  respondent  having  been 
estabhshed  there  for  all  purposes,  this  personal  status  attached  upon  him  as  an 
inseparable  incident,  and  accompanied  nim  wherever  he  went,  and  consequently 
determined  his  claim  to  be  regarded  in  England  as  heir-male  lawfully  pro- 
created, under  the  deed  of  tailzie  and  provision  in  question. 

In  considering  the  case,  two  circumstances  must  throughout  be  borne  in 
mind — ]«<;  That  the  marriage  of  the  parents  of  the  respondent  is  to  be  regarded 
as  having  been  not  only  void,  but  as  being  a  criminal  act  in  Scotland.  2df 
That  the  title  of  the  respondent  depends  upon  his  answering  a  description  con- 
tained in  an  instrument  relating  to  real  property  in  that  country.  The  mar- 
riage  of  the  parents  of  the  respondent  having  taken  place  prior  to  1835,  it  is 
necessary  to  consider  what  was  the  law  of  England  with  respect  to  a  marriage 
with  a  deceased  wife's  sister  before  the  Act  of  Parliament  of  that  year.  I  think 
it  cannot  properly  be  questioned  that  such  a  marriage  was  void  ab  initio.  Now 
there  is  a  well-known  maxim  of  our  law,  quod  ab  imtio  nan  valet  in  tractu  tem- 
peris  non  eontfaleseit.  This  rule  would  have  had  its  full  force  and  operation  in 
these  marriages  if  it  had  not  been  for  the  interference  of  the  temporal  courts 
with  the  proceedings  of  the  ecclesiastical  courts,  after  the  death  of  one  of  the 
parents.  This  jurisdiction  of  the  temporal  courts  appears  to  have  been  exer- 
cised in  favour  of  the  issue  of  the  marriage  which  they  had  thus  prevented 
from  being  bastardised,  by  preventing  the  ecclesiastical  courts  from  declaring 
a  marriage  to  have  been  void  which  had  been  already  dissolved  by  death.  For 
it  is  to  be  observed,  as  my  noble  and  learned  friend  Lord  Cranworth  has  stated, 
that  in  these  cases  the  ecclesiastical  courts  pronounced  no  decree  of  divorce, 
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but  merelr  made  a  declaration  of  the  Dnllity  of  the  mairiage,  and  the  tempopl 
coarts  only  restrained  the  ecclemagtical  courts  from  making  thb  declaration 
at  a  time  when  it  coald  have  no  practical  effect  upon  the  marriage  itself,  and 
when  its  onlv  operation  would  be  to  bastardise  the  issne.  This  is  not  murn- 
portant,  as  snowing  that  the  question  of  the  original  validity  of  the  marriage 
was  not  at  all  touched  by  the  temporal  courts,  thus  disabling  the  ecclesias- 
tical courts  from  pronouncing  a  declaration  respecting  it.  And  that  the  tem- 
poral courts  by  their  interposition  did  not  profess  to  deal  in  any  way  with  the 
validity  or  invalidity  of  tne  marriage  itself,  is  shown  by  their  leaving  the 
ecclesiastical  courts  at  liberty  to  proceed  to  punish  the  surviving  party  fc^* 
incest, — a  power  which,  according  to  the  opinion  of  Sir  Herbert  Jenner  Fust, 
continues  even  as  to  marriages  protected  by  the  Act  of  1836. 

The  respondent's  condition  therefore  in  Eneland  was  this, — ^he  was  the  off- 
spring of  a  marriage  which  was  incestuous  and  void,  but  of  a  marriage  which, 
by  the  course  of  events,  had  become  irrevocable.  Therefore,  by  the  law  of  the 
country  of  his  domicile,  his  legitimacy  was  established  because  it  could  not  be 
impeached.  He  had  therefore  a  personal  status  of  legitimacy  which,  by  the 
course  of  events,  had  become  virtually  absolute  in  this  country.  And  it  may 
be  conceded  that  this  would  determine  his  rights  in  all  other  countries,  if  not 
opposed  by  any  peculiar  laws  or  views  of  morality  or  religion  regulating 
the  subjects  of  marriage  and  succession  in  those  countries.  But  1  cannot  think 
the  status  of  legitimacy  in  the  country  of  domicile,  can  be  regarded  as  being 
more  than  a  condition  relative  to  the  laws  and  institutions  of  that  country,  and 
that  it  is  necessarily  of  universal  efficacy.  The  case  of  Doe  v.  Vardill  is  an 
authority  the  other  way.  There  was  no  doubt  in  that  case  that  the  plaintiff 
in  the  ejectment  was  a  legitimate  child  according  to  the  law  of  Scotland, 
where  his  parents  were  domiciled ;  but  the  character  of  legitimacy  was  not 
allowed  to  prevail  in  England,  where  he  was  claiming  lands  as  heir  to  his 
father. 

It  seems  to  have  been  assumed  throughout  the  argument  before  vour  Lord- 
ships, that  if  the  claim  in  this  case  had  been  to  moveable  property,  tne  respond- 
ent would  have  succeeded ;  but  I  am  not  disposed,  without  further  considera- 
tion, to  concede  that  if  the  marriage  is  regarded  in  Scotland  as  an  incestuous 
marriage,  and  it  had  become  necessary  in  order  to  make  out  the  title  to  be  next 
of  kin  to  prove  such  a  marriage,  that  that  result  would  have  followed.  It  is, 
however,  unnecessary  to  consider  that  question,  as  we  are  dealing  with  a  dif- 
ferent description  of  property. 

The  respondent,  however,  contends  that  although  this  is  a  case  of  real  pro- 

Serty,  and  of  law^  issue  generally,  or  of  lawful  issue  according  to  a  particular 
escription  in  a  deed  of  tailzie,  yet  that  the  status  of  legitimacy  being  estab- 
lished by  the  indissolubility  of  the  marriage  in  England,  the  law  of  Scotland 
will  not  go  back  and  inquire  into  the  circumstances  of  the  marriage ;  but  having 
ascertained  that  it  cannot  now  be  impeached  according  to  the  lex  loci  contractus, 
it  will  retire  and  put  no  further  questions.  This  is  grounded  on  Sir  William 
Scott*s  judgment  in  Dalrymple  (Hag.  Con.  Rep.).  That  was  a  suit  for  the 
restitution  of  conjugal  rights,  in  which  a  question  was  raised  in  answer,  as 
to  the  validity  of  a  marriage  in  Scotland,  per  verba  de  pruenth  without  reli- 
gious celebration.  This,  however,  like  every  other  contract,  was  to  be  deter- 
mined by  the  Ux  loci.  But  suppose  the  contract  of  marriage  in  that  case  had 
been  one  which  the  law  of  England  repudiated  on  the  ground  of  immorality, 
I  apprehend  the  English  court  would  not  have  accepted  the  response  of  the 
Scotch  law,  and  submissively  acquiesced  in  it  by  sanctioning  such  a  contract. 
This  is  clearly  the  opinion  of  Mr  Justice  CresswelUand  also  of  Vice-Chancellor 
Stuart,  in  the  case  ot  Brook  v.  Brook,  with  which  I  agree. 

Mr  Justice  Storey,  in  considering  the  cases  where  marriages  celebrated  ac- 
cording to  the  lesB  loci  will  be  recognised  in  other  countries,  admits  the  excep- 
tion of  marriages  positively  prohibited  by  the  public  law  of  a  country,  from 
notions  of  policy  or  from  considerations  of  morality  or  religion.     But  when 
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he  comes  to  the  question  of  incestuoiie  marriages,  he  Buys  (as  my  noble  and 
learned  friend  opposite  has  mentioned),  section  1 14,  **  Care  must  be  taken  to 
confine  the  doctrine  to  such  cases  as,  by  the  general  consent  of  all  Christendom, 
are  deemed  incestuous.'*  But  surely  tliis  must  be  incorrect.  No  country  can  be 
bound  in  a  case  of  this  kind  to  wait  and  collect  the  opinions  of  all  Christendom 
before  it  can  act  upon  its  own  views  of  morality  or  religion.  An  incestuous 
marriage  is  one  which,  in  the  eyes  of  the  nation  which  regards  it  in  that  light, 
is  an  offence  against  the  laws  of  God  as  well  as  against  its  own  laws ;  and  it 
cannot  be  expected  to  tolerate  such  a  marriage  when  it  becomes  the  proper 
subject  of  its  jurisdiction,  whatever  views  may  be  entertained  upon  it  by  otner 
countries,  as  to  which  it  ought  not  to  permit  itself  to  inquire. 

Nor  can  it  in  such  a  case  pay  any  deference  to  the  rules  of  proceeding  of 
another  country  which,  upon  views  of  convenience  or  forbearance  of  its  own, 
will  not  permit,  after  a  certain  event,  a  marriage  which  even  that  country  holds 
to  be  void  in  its  nature  and  essence,  to  be  avoided.  If  the  Scotch  courts  were 
to  put  any  question  to  the  English  courts  in  this  case,  it  would  be  this,  What 
do  you  hold  as  to  the  original  validity  of  such  a  marriage  ?  The  question 
cannot  properly  be  regarded  as  it  now  stands,  when  time  and  accident  have 
rendered  that  which  was  essentially  bad  virtually  good,  by  protecting  it  from 
being  assailed.  But  the  question  is,  What  answer  would  the  courts  of  £ngliu[id 
have  returned  immediately  upon  the  marri^,  or  upon  the  birth  of  the  respond- 
ent, or,  it  may  be  added,  at  any  time  during  the  lives  of  both  the  parents  ? 
The  answer  to  that  question  would  not  have  been  that  the  marriage  was  good 
and  valid  until  it  was  impeached,  but  that  it  was  void,  and  liable  to  be  proved 
to  be  so  during  the  lives  of  the  parties  to  it. 

But  it  appears  to  me  to  be  a  mistake  to  suppose  that  in  this  case  the  Scotch 
courts  will  put  any  question  at  all  to  the  English  courts.  The  question  of 
legitimacy  having  relation  to  real  estate,  is  a  question  which  each  country  will 
answer  for  itself,  and  will  not  ask  the  aid  of  another  country  to  determine  it. 
That  this  is  the  rule  of  all  countries  with  respect  to  the  title  to  real  property, 
appears  from  the  passages  in  the  Jurists  cited  in  the  course  of  the  argument, 
and  is  established  by  the  case  to  which  such  frequent  reference  has  been  made, 
that  of  Doe  o.  Yardill. 

The  Court  of  Session,  therefore,  ought  in  this  case  to  have  refused  to  hear 
the  English  law  declaring  a  person  legitimate,  whom,  from  being  the  oflbpring 
of  an  incestuous  and  criminal  marriage,  they  would  of  themselves  have  pro- 
nounced to  be  illegitimate ;  and,  upon  the  assumption  on  which  the  argument 
proceeded,  they  ought  to  have  held  that  the  respondent  was  not  the  lawful  heir- 
male  of  tailzie  and  provision  of  Sir  Thomas  Livingstone. 

My  Lords,  on  these  grounds,  I  agree  with  my  noble  and  learned  friends,  that 
the  Court  of  Session  was  wrong,  and  that  the  interlocutor  must  be  reversed. 

The  question  was  put,  that  the  case  be  remitted  back  to  the 
Court  of  Session. 

Lord  Wensleydale. — We  all  agree  in  opinion  as  to  the  status  of  the 
respondent,  that  he  is  illegitimate  according  to  the  English  law.  It  is  neces- 
sary therefore  to  send  the  case  back  to  the  Scotch  Court.  We  reverse  the 
decision  of  that  Court,  and,  in  our  view  of  the  case,  there  is  no  necessity  for  any 
inouiry  as  to  the  Scotch  law. 

LoBD  Chelmsford. — As  I  understand  it,  the  argument  in  the  Court  below 
proceeded  upon  the  assumption  that  the  law  of  Scotiand  was,  that  a  marriage  of 
this  kind  was  incestuous  and  invalid ;  but  it  was  not  to  be  taken  for  granted 
that  that  was  the  law  of  Scotland.     That  was  a  matter  reserved. 

Lord  Wensleydale. — That  becomes  quite  immaterial  now.  The  Court  of 
Session  decided  this  case  upon  their  view  of  the  law  of  England.  They  said 
we  must  decide  it,  not  by  the  Scotch  law,  but  by  the  English  law,  by  the  law 
of  the  domicile ;  and  by  that  law  his  marriage  was  a  good  marriage,  and  the 
child  was  legitimate.    JMow,  we  are  of  opinion  that,  according  to  the  English 
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law,  the  marriage  was  a  bad  marriage  and  the  child  was  illegitimate.  It 
becomes,  therefore,  unnecessary  to  make  anj  farther  inqairy. 

LosD  Cranworth. — ^If  this  case  turned  upon  the  English  law  entirely,  and 
not  upon  the  Scotch  law,  then  it  might  become  unnecessary  to  remit  it  back; 
but  suppose  the  Court  of  Session  should  come  U^  the  conclusion  that  by  the 
law  01  Scotland  it  is  a  perfectly  valid  marriage,  then  the  respondent  might 
succeed. 

Lord  WsifsiiETDALB. — ^Thej  say  they  are  bound  to  go  by  the  English  law, 
and  bv  the  English  law  it  is  an  invalid  marriage.  The  Court  of  Session  have 
said  that  it  is  only  a  voidable  marriage,  and  that  the  issue  would  be  legitimate. 
We  say  that  they  are  wrong  in  that.  We  all  agree  in  our  opinion,  and  it 
becomes  therefore  unnecessary  to  consider  what  the  Scotch  law  is. 

Lord  Chrlmsford. — It  appears  to  me  that  the  question  that  we  have  deter- 
mined is  this,  that  it  is  not  tne  Uw  of  the  domicile  which  is  to  decide  in  this 
matter,  but  the  lex  loci  rei  tiUB^  because  it  is  a  question  of  real  property. 
Therefore,  supposing  that  by  the  law  of  Scotland  this  was  a  good  marriage, 
although  it  might  have  been  an  invalid  marriage  in  England,  the  Courts  in 
Scotland  will  not  ask  anything  aboat  it,  but  will  determine  it  according  to  their 
own  law. 

Mr  Ain>£RSON. — I  do  not  know  whether  your  Lordships  will  make  any  decla- 
ration in  the  remit  to  guide  the  Court  of  Session.  The  proceedings  are  very 
peculiar.  The  first  is  an  advocation  of  two  briefii — competing  briefs.  The 
respondent  has  been  served.  That  is  now  reversed ;  but  if  your  Lordships* 
judgment  is  right,  or  if  the  Court  of  Session  hold  that,  according  to  Scotch  law, 
the  same  results  would  follow,  then  the  appellant,  who  is  the  son  and  heir- 
at-law  of  the  original  appellant,  will  be  declared  entitled  to  be  served  in  the 
advocation. 

Lord  Advocate. — It  is  impossible  to  do  so  in  the  shape  in  which  the  case 
stands. 

Lord  Cranworth. — The  Court  of  Session  will  know  best  how  to  proceed. 
There  can  be  no  possible  mistake  about  it.  The  case  was  argued  upon  the 
assumption  that  it  was  to  be  remitted  back  to  the  Court,  and  we  must  take  care 
that  we  do  not  run  the  risk  of  doing  something  which  we  do  not  intend. 

Mr  Andrrson. — We  were  found  liable  in  costs  below,  and  we  have  paid 
them.    Shall  we  get  them  back  r 

Lord  Cranworth. — You  must  get  back  any  costs  you  have  wrongly  paid. 

Lord  Chrlmsford. — 1  suppose,  Lord  Advocate,  that  follows  as  a  matter  of 
course? 

Lord  Advocate. — Tes,  my  Lord. 

Mr  Anderson. — It  b  always  an  order  in  your  Lordships' judgment. 

Lord  Cranworth.— Sir  John  Lefevre  will  take  care  that  that  is  made 
quite  clear. 

First  Appeal. — IfUerloeuU>rt  reversed.    Cause  remitted^  with  directum  as  to 
repayment  of  costs. 

Second  Appeal. — InterloctUors  reversed.     Cause  remitted,  with  direction  as 
to  repayment  of  costs. 
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Sills  in  Parliament — Business  in  House  of  Lords — Changes  called 

for  in  Court  of  Session — A  Third  Division — System  of  pleading 

defective — Decline  of  Business  in  Sheriff  Courts  ^Education  of 

Sheriff  Court  Procurators — How  Legal  Patronage  administered  in 

Scotland. 

The  end  of  the  business  year  of  lawyers  has  arrived ;  the  long  vacar- 
tion  has  begun  ;  and  it  is  now  our  duty  to  say  a  few  words  by  way 
of  review. 

There  has  not  been,  within  living  memory,  a  year  so  barren  in 
legislative  measures  as  this.  From  the  beginning  of  the  Session  until 
recently,  Parliament  has  been  occupied  with  the  fierce  struggle  for 
party  ascendancy ;  and  any  amelioration  in  the  law  must  wait  for  a 
more  peaceful  time.  Apparently,  no  measures  of  great  importance 
affecting  Scotland  will  become  law,  though  we  have  had  the  benefit 
of  two  Lord  Advocates.  Mr  Dunlop  has,  with  characteristic  persist- 
ency, introduced,  and  will  no  doubt  carry,  his  Law  Ascertain- 
ment Bill.  He  will  also  succeed  in  passing  the  Jury  Bill, — although 
we  rather  think  the  Faculty  of  Advocates  have  not  received  the 
best  of  treatment  at  his  hands,  in  the  retention  of  the  clause  for 
the  imprisonment  of  jurors  for  three  hours.  By  a  unanimous  vote 
of  that  body,  concurred  in  by  the  other  legal  bodies,  and  ap- 
proved by  humanity  and  common  sense,  it  was  thought  sufficient  to 
miprison  jurors  for  only  two  hours.  Apparently  the  Faculty  of 
Advocates  have  lost  all  their  old  influence,  even  in  matters  of 
purely  Scottish  law  ;  and  (we  write  it  with  regret),  though  they  had 
their  Dean  in  Parliament,  he  never  uttered  a  word  in  support  of  the 
resolution  of  the  body  who  elected  him  as  their  chief. 

With  regard  to  the  proceedings  of  the  Courts  of  Law,  we  begin, 
in  the  first  place,  with  the  House  of  Lords.  A  new  Chancellor — a 
Scotsman — has  been  elevated  to  the  Woolsack;  and  yet — Scotsman 
as  he  is — he  is,  of  all  the  English  lawyers,  the  least  acquainted  with 
Scotch  law.  He  never  was  engaged  in  Scotch  Appeals ;  and  a  man 
who  left  this  country  in  1798,  can  retain  but  a  faint  recollection  of 
the  institutions  and  laws  of  Scotland.  Yet,  at  the  same  time.  Lord 
Campbell  possesses  so  much  vigour  of  mind  and  energy  of  charac- 
ter, that  we  anticipate  from  him  judgments  that  will  guide  the 
Courts  of  Scotland  for  generations,  and  add  still  greater  lustre  to 
his  own  fame. 

We  must  say,  however,  that  he  has  begun  badly.  Among  the  first 
cases  which  were  heard  before  him,  was  that  of  the  Leadhill^  Mining 
Company,  in  regard  to  a  right  of  water  course.  The  question  required 
to  be  determined,  after  a  consideration  of  a  number  of  writings  and 
plans,  which  looked  bulky  and  repulsive,  and  the  study  of  which  ap- 
peared to  be  anything  but  amusing.   Lord  Campbell  is  an  old  man — 
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approaching  to  nearly  eighty  years  of  age — and  we  cannot,  therefore, 
wonder,  that  he  looked  with  dismay  at  the  mass  before  him.  It  was 
only  natural  that  he  should  proceed  immediately,  per  paa  out  nefcts^ 
to  get  rid  of  the  nuisance  ^'  Could  not  the  case  be  referred  ?  It 
seems  one  of  those  cases  peculiarly  fitted  for  arbitration.  It  is  a 
case  that  a  practical  man  could  most  fitly  decide  with  advantage, 
and  justice,  and  economy,  and  kindly  consideration  to  both  parties," 
and  so  forth,  and  so  forth ;  and  then  began  the  usual  system  of 
bullying,  which,  in  ordinary  cases,  would  have  been  successful,  but 
which,  with  the  Attorney-General,  was  like  thrashing  a  feather-bed. 
No  impression  was  made  upon  that  impervious  object,  and  Lord 
Campbell  was  obliged,  after  all,  to  go  into,  consider,  and  decide  the 
case. 

Now,  in  Scotland,  when  a  judge  so  anxiously  and  perseveringly  in- 
sists upon  a  case  being  compromised  or  referred,  we  always  conclude 
that  he  is  anxious  to  evade  his  duty,  and  throw  the  labour  upon 
another, — forgetting  all  the  while,  that  the  whole  expense  of  prepa- 
ration for  the  trial  and  debate  has  been  incurred,  and  that  all  this 
must  be  lost  if  the  suggestion  of  a  reference  were  gone  into.  We 
hope  that  this  kind  of  scene  may  not  occur  again ;  because  it  sug- 
gests the  exceeding  impropriety  of  appointing,  to  a  laborious  office, 
any  one  whom  the  infirmities  of  age  have  rendered  unfitted  for  its 
duties.  Great  statesmen  and  philosophers  have  maintained,  that  no 
judge  should  be  allowed  to  continue  on  the  Bench  after  sixty. 
Judges  are  supposed  then  to  have  become  peevish,  irritable,  and  in- 
dolent,— such  oeing  the  ordinary  law  of  nature.  No  doubt  there  are 
exceptional  cases ;  and  the  whole  country  believed,  until  this  scene  in 
the  House  of  Lords,  that  Lord  Campbell  was  among  the  exceptions. 

The  decisions  which  have  been  given  in  the  House  of  Lords  will 
not  detract  from  their  high  renown.  There  is  one  which,  although 
upon  a  point  of  form,  is  of  the  last  importance  with  reference  to 
the  admmistration  of  justice  in  Scotland,  seeing  that  the  practice 
which  it  put  an  end  to,  threatened  to  extinguish  altogether  the 
system  of  jury  trial  there.  In  consequence  of  some  inconsiderate 
remarks  of  Lord  Cranworth,  and  some  equally  erroneous  decisions 
of  Lord  Chelmsford  in  the  Appeal  Committee,  it  came  to  be  sup- 
posed in  Scotland,  that  an  Appeal  was  competent  against  a  unani- 
mous judgment  of  either  Division  settling  an  issue  for  trial.  The 
consequence  has  been,  that  the  defender,  in  every  case  where  the 
stake  justified  the  expense,  appealed  this  merely  interlocutory  judg- 
ment, and  so  pi'evented  the  pursuer  from  obtaining  his  decree  for 
at  least  two  years.  The  House  of  Lords,  under  the  guidance  of 
Lord  Campbell,  has  put  a  stop  to  this  abuse ;  they  having  held,  in 
the  first  Leadhills  Mining  Case,  that  an  interlocutory  judgment, 
unanimously  delivered,  was  not  appealable  without  leave. 

In  another  case — the  most  important  that  has  gone  to  the  House 
of  Lords  from  Scotland  since  the  dsys  of  Warrender — they  have 
upheld  their  reputation  as  one  of  the  first  judicial  tribunals  in  the 
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world.  Tliey  have  unanimously  reversed  the  judgment  of  the  First 
Division  of  the  Court,  in  the  famous  case  of  Fenton  v,  Livingstone 
— the  crack  judgment  of  that  Court  during  the  last  ten  yeaVs  ;  and 
they  have  done  so  notwithstanding  the  natural  prejudice  they  might 
have  hady  for  a  decision  so  favourable  to  the  law  of  England.  The 
judgment  has  been  printed  in  another  part  of  this  number  of  our 
Journal,  and  will  well  repay  the  study  of  the  lawyer.  The  prin- 
ciples deducible  from  it  seem  to  be  these : — (1.)  That  succession 
to  real  estate  must  be  regulated  by  the  law  of  the  situs ;  (2.)  That 
a  status  of  legitimacy,  under  the  law  of  the  domicile,  will  be  exa- 
mined into ;  and  unless  it  be  the  kind  of  legitimacy  required  by  the 
law  of  the  situsj  it  will  be  rejected ;  and,  therefore,  that  although  a 
domiciled  Englishman  were  legitimate,  so  as  to  be  capable  to  succeed 
to  lands  and  honours  in  England,  he  would  not  be  entitled  to  suc- 
ceed to  lands  and  honours  in  Scotland,  unless  the  legitimacy  were 
of  that  kind  which  would  entitle  a  domiciled  Scotsman  to  claim 
succession  to  lands  in  Scotland ;  (3).  That  if  the  status  of  legiti- 
macy were  derived  from  a  connection  abhorrent  to  the  religion,  or 
the  public  policy  of  Scotland,  it  would  not  be  recognised,  to  any 
>nrpose  whatever,  whether  the  question  related  to  succession  to 
anas,  or  to  moveables,  or  to  honours,  in  Scotland. 

These  principles  were  altogether  ignored  by  the  Scotch  Courts. 
The  law  of  domicile  was  regarded  as  all  sufficient ;  and  a  man  who, 
if  he  had  been  bom  in  Scotland,  would  have  been  regarded  as  an 
incestuous  bastard,  was  recognised  as  legitimate,  because  he  was 
said  to  be  legitimate  by  the  law  of  England. 

It  may  easily  be  conceived  with  what  partiality  an  Englishman 
would  look  upon  such  a  judgment  as  that  of  the  Court  of  Session  ; 
and  it  only  adds  one  other,  to  the  many  reasons  which  the  people  of 
Scotland  possess,  for  confidence  in  the  impartiality  and  learning  of 
the  House  of  Lords,  that  they  have  vindicated  the  great  principles  of 
international  law,  at  the  cost  of  some  violence  to  national  prejudice. 

The  Court  of  Session,  during  the  year  just  passed,  has  been 
burdened  with  less  new  business  than  auring  any  year  of  the  last 
half  century.  This  may  be  owing  to  temporary  causes,  as  the  same 
want  of  business  has  prevailed  in  the  oherin-Courts.  But,  not- 
withstanding of  this,  the  First  Division  is  still  a  year  in  arrear.  The 
Second  Division  is  somewhat  differently  situated,  owing,  in  a  great 
measure,  to  the  long  standing  prejudice  against  it.  The  arrear  in 
the  First  Division  is  of  such  a  kind  as  to  call  imperatively  for  the 
notice  of  the  Government.  It  is  a  reproach  to  the  law, — when  there 
is  a  sufficient  Judicial  force, — that  the  causes  of  suitors  should  be 
delayed  in  such  a  way  as  to  operate  a  practical  denial  of  Justice. 
Far  difierent,  however,  is  the  position  of  the  Lords  Ordinaries. 
With  the  exception  of  the  unfortunate  junior  judge,  all  the  others 
have  kept  down  arrears,  and  have  had  time  to  spare.  A  cause  en- 
rolled during  one  week,  is  out  for  debate  in  the  course  of  the  next ; 
and  this  is  the  case  not  merely  with  the  unpopular,  but  even  with 
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the  favourite.  Ordinaries.  One  cause  of  the  pressure  upon  the 
Divisions,  and  the  comparative  leisure  of  the  Outer-House  judges, 
may  be'found  in  the  fact,  that  all  advocations  from  inferior  courts 
are  now  taken  at  once  to  the  Inner-House.  Thus,  300  cases,  which 
formerly  were  heard  every  year  in  the  Outer-House,  and  many  of 
which  never  went  farther,  only  appear  there,  in  order  to  be  moved 
onwards  at  the  first  calling. 

The  condition  of  the  Inner-House  business  cannot  be  allowed  to 
continue  much  longer  as  it  is  now.  The  Court  of  Session  has 
never  been  very  popular  in  Scotland;  and  the  complaints  as  to  the 
delay,  though  not  loud,  are  very  bitter  and  very  incessant.  To  the 
circumstance  that  there  are  few  Scottish  lawyers  in  Parliament,  we 
owe  it,  that  there  has  been  none  of  those  charges  and  recriminations 
which  are  bandied  about  when  an  arrear  takes  place  in  an  English 
Court,  or  a  judge  goes  somewhat  beyond  the  strict  line  of  profes- 
sional propriety.  The  matter  must,  however,  ere  long,  occupy  the 
attention  of  the  legislature,  unless  it  be  meant  to  hand  it  over  to  a 
new  Badical  House  of  Commons,  where  it  will  be  dealt  with  in  a 
manner  that  will  not  conduce  either  to  the  efficiency  of  our  legal 
institutions  or  the  comfort  of  their  officers. 

We  have  heard  many  objections  to  the  schemes  of  remedy  pro- 
pounded. Wisdom,  like  electricity,  may  be  divided  into  two  kmds 
— positive  and  negative.  The  former  suggests  and  tells  what  might 
be  done  in  given  circumstances, — while  the  latter  offers  much 
gratuitous  advice  as  to  what  might  be  left  undone.  Positive  wisdom 
IS  a  matter  of  prime  necessity,  and  like  everything  else  of  real 
value,  is  exceedingly  scarce.  The  negative  kind,  on  the  other 
hand,  is  a  drug  in  the  market.  The  world  abounds  with  sages  who 
are  ready  to  show  cause  against  every  possible  alternative.  What- 
ever horse  you  take,  they  will  back  the  field  against  it.  Of  course, 
they  are  often  right.  Indeed,  if  they  were  allowed  to  scrutinize  the 
result  as  closely  as  they  would  like,  they  are  always  in  the  right ; 
for,  in  human  affairs,  there  is  no  result  whatever  that  is  quite 
satisfactory.  Persons,  therefore,  who  are  oppresssed  with  the 
magnitude  of  an  evil,  and  who  have  the  wisdom  to  suggest  a  remedy, 
ought  not  to  be  deterred  by  the  solemn  conclusions  of  men  whose 
philosophy  consists  of  negatives,  and  who  are  always  ready  to  prove 
that  everything  suggested,  must  miscarry. 

In  regard  to  one  thing,  however,  the  profession  are  agreed.  The 
mode  sometimes  suggested,  and  too  often  adopted,  of  getting  through 
business  by  a  compulsory  shortening  of  discussion,  is  the  very  last 
that  ought  to  be  had  recourse  to.  The  system  of  ^'  bowling  out^^  as 
it  is  called,  is  one  to  which  we  attribute  many  of  the  Appeals  to  the 
House  of  Lords.  When  a  Court,  upon  the  statement  of  the  jtintor 
counsel  in  the  cause,  stops  the  discussion,  and  decides  against  his 
client  without  hearing  a  reply,  it  takes  a  course  at  once  dangerous, 
irritating,  and  unsatisfactory.  In  order  to  do  justice  to  an  argu- 
ment. Sir  William  Grant  was  in  the  habit,  not  of  endeavouring  to 
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find  an  answer  to  every  thing  that  was  said,  bat  to  go  along  with 
the  pleader,  and  endeavour  to  aid  his  argument  by  suggestions  or 
by  reflection.  In  this  way,  if  there  was  anything  in  it,  the  mind 
was  allowed  fully  to  appreciate  its  force ;  while,  on  the  other  hand, 
if,  upon  its  mere  statement,  a  decided  view  was  taken  against  it,  the 
natural  effect  of  contradiction  and  opposition  would  follow-— of  ren- 
dering the  judge  incapable  of  conviction  by  argument.  Sir  William 
Grant,  in  like  manner,  heard  the  reply-^went  along  with  the  argu- 
ment submitted  by  the  respondent,  and  aided  it  as  far  as  he  con- 
sidered it  defective  or  capable  of  support.  And,  after  having  thus 
exhausted  the  case,  he  came  to  his  conclusion.  In  every  case  he 
was  right ;  and  his  judgments  have  commanded  the  respect  and  the 
admiration  of  succeeding  times. 

The  system  of  "  bowhng  out''  on  the  first  speech  and  on  a  first 
impression,  ignores  the  benefit  of  this  philosophical  impartiality.  A 
hasty  impression — hastily  given  effect  to  by  an  expressed  opinion — 
is  tenaciously  adhered  to,  when  attempted  to  be  exposed.  The 
lower  passions  come  into  play — vanity,  self-love,  the  desire  of 
victory  in  argument,  the  pain  of  the  admission  of  error,  all  lead  to 
final  judgment  in  accordance  with  the  first  impression.  The  echo 
of  the  speech  of  the  opening  counsel  has  not  died  away,  before  the 
premier  judge  proceeds  to  do  summary  justice.  The  senior  counsel, 
upon  whose  experience,  knowledge,  and  debating  power  the  chief 
reliance  was  placed,  has  not  been  heard ;  the  Glasgow  agent  and 
the  client  retire  from  the  court  in  a  towering  passion;  and,  the 
same  night,  instructions  are  sent  up  to  London  to  enter  an  Appeal. 
Patience,  silence,  repose,  ^ntleness,  calmness,  and  courtesy  would 
have  left  a  different  feeling;  the  same  result  would,  in  all  pro- 
bability, have  been  arrived  at ;  and  vulgar  clamour  against  the 
courts,  and  foolish  imputation  of  unworthy  motives  as  to  the  judg- 
ment, would  be  unknown,  because  even  the  defeated  litigant  would, 
in  his  agony,  admit,  that  (if  not  convinced,  which  of  course  could  not 
be)  at  least  he  had  a  hearing. 

With  the  view  also  of  saving  time,  another  course  (termed 
'^  crumpling  up  "  a  case)  is  sometimes  resorted  to.  A  case  comes 
before  the  Court  upon  a  proof  consisting  of  very  many  pages.  The 
regular  course  of  pleading  is  for  the  counsel  on  each  side  to  read, 
and  call  special  attention  to,  the  passages  in  his  own  favour — to 
magnify  and  praise  his  witnesses,  and  cast  corresponding  obloquy 
on  those  of  his  opponent.  In  divorce  proofs,  where  so  many  noxious 
passions  intervene — where  so  much  depends  on  character  and 
credibility,  this  mode  of  conducting  the  debate  is  absolutely  essential 
to  the  ends  of  justice.  But  the  snort  hand  mode  adopted  is  to  re- 
auire  (1)  a  note  of  the  points  said  to  be  proved,  firom  each  counsel ; 
{2)  a  note  of  the  bad  witnesses ;  (3)  a  note  of  the  good  witnesses ; 
(4)  a  note  of  those  who  are  neither  good  nor  bad.  The  judges  then 
make  avizandum,  and  state  that  they  will  read  the  proof  in  their 
VOL.  ra. — ^No.  xxxn.  jult  1869.  l  l  l 
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own  domiciles ;  ftnd^  on  a  future  day,  judgment  is  delivered  with  (in 
the  opinion  of  the  losing  partjr)  amazing  misconceptions  of  the 
evidence. 

Dissatisfaction,  rage,  and  gnashing  of  teeth,  once  more  I  Be- 
proacbes  by  clients  to  agents  I  Reproaches  by  agents  to  counsel  ! 
*'  Why,  sir,  did  you  not  insist  on  being  heard  I  For  what  are  the 
judges  there,  but  to  hear  the  parties !  It  is  the  last  time  that  I  will,*' 
etc.,  etc. ;  and  the  Appeal  is  entered,  where  appeal  is  competent. 

To  get  on  with  the  business  of  the  Court  is  of  course  aesirable ; 
but  to  convince  parties  that  they  get  at  least  a  hearing  is  much  more 
so.  The  dissatisfaction  arising  from  the  one  cause  is  not  nearly  so 
intense  as  that  arising  from  the  other.  It  need  not  be  said,  therefore, 
that  neither  of  these  modes  is  that  recommended  by  the  judgment 
of  the  profession,  as  what  should  be  resorted  to  with  a  view  to  pro- 
gress.    What  then  are  the  various  schemes  of  remedy  ? 

It  has  been  suggested  that  the  Inner-Houses  should  sit  for  six  hours 
a-day  instead  of  five,  by  which  an  additional  case  might  be  heard 
per  diem  ;  and  the  practice  of  the  English  courts  is  referred  to  for  a 
justification  of  the  proposal.  And  it  nas  also  been  snggested  that 
the  sessions  should  be  extended.  The  eleven  days  taken  from  the 
November  sittings,  might,  without  objection  from  any  quarter,  be 
restored.  It  is  now  understood  that  they  were  struck  off  by  mis- 
take, though  it  has  never  been  very  clearly  proved  whether  the 
Lord  Advocate  or  the  member  for  Greenock,  be  the  party  guilty.. 

These  are  but  small  palliatives,  and  unless  the  courts  are  to  sit 
en  permanence  thev  will  prove  ineffectual.  Oral  pleading  requires 
either  a  greater  judicial  force  or  more  extended  sessions.  The 
courts  and  the  sittings  that  were  snfiicient  when  the  cases  were 
decided  on  written  argument,  are  plainly  insufficient  when  the  whole 
of  that  argument  must  be  said  in  Court.  Compression  only  pro- 
duces irritation  and  appeals.  There  is  a  limit  to  human  patience ; 
and  that  has  been  reached.  In  these  circumstances  we  propose 
another  remedy,  which  has  the  recommendation  of  novelty  and 
freshness. 

The  present  state  of  business  (likely  to  continue)  before  the  Lords 
Ordinaries  suggests  a  very  convenient  and  desirable  addition  to  the 
Court.  The  economical  mind  positively  revolts  at  so  much  judicial 
power  running  to  seed.  Why  not  turn  the  Ordinaries,  during  every 
alternate  week,  into  a  Third  Division  T  If  it  be  desirable  to  have  a 
discussion  before  an  Outer-House  judge  before  coming  to  the 
Divisions,  let  them  be  kept  for  Outer-House  business  as  Ordinaries, 
and  then,  when  the  business  of  the  Court  requires  it,  let  them  be- 
come the  Third  Division  of  the  Court  of  Session.  In  this  way  the 
arrears  of  the  Inner-House  would'  be  worked  off,  and  a  suitor 
would  get  a  judgment  before  he  had  grown  from  manhood  to  middle 
age.  The  country  will  not  and  ought  not  to  be  satisfied  till  final 
judgment  can  be  obtained  in  the  Court  of  Session,  within  six  weeks 
of  the  enrolment  of  the  case. 
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The  Sheriff-Courts  partake  of  the  langoor  that  has  spread  over 
the  Court  of  Session.  The  chief  part  of  the  business  of  tnese  courts 
during  the  past  year  has  been  administrative  and  not  judicial.  The 
Lunacy  Act,  the  Poor  Laws,  and  similar  statutes,  with  their  crimi- 
nal business,  engross  the  greater  part  of  the  attention  of  the  sheriffs. 
Yet,  with  a  falling  off  in  business, — general  throughout  the  country, 
— ^all  ranks  of  the  profession  are  being  crowded  with  new  candidates 
for  business.  Persons  are  tempted  to  become  writers,  by  the  easy 
access  generally  afforded  to  all  who  can  pay  the  entrance  fees.  The 
business,  which  might  be  sufficient  to  keep  a  few  in  a  respectable 
livelihood,  becomes,  when  spread  over  a  great  number,  utterly  in- 
sufficient. General  poverty  is  the  result :  and  the  strong  stimulus 
it  gives,  sharpens  ingenuity  to  create  business  out  of  nothing. 
Never  were  actions  for  slander  more  prevalent  than  now ;  actions 
to  which  too  much  encouragement  has  been  given  by  the  Supreme 
Court,  in  holding  every  word  of  abuse  to  be  slander,  so  as  to  infer 
responsibility  in  damages.  We  are  very  desirous  to  see  the  next 
case  of  this  kind  carried  to  Appeal.  It  would  be  the  old  story, — in 
this  case  not  to  be  deplored.  We  would  be  obliged  to  accept  the 
English  rule,  which  declares  that  mere  abusive  epithets  (without 
special  damage)  are  not  actionable. 

It  is  high  time,  too,  that  the  Sheriff-Courts,  in  which  oral  plead- 
ing is  now  practised,  should  be  attended  by  a  body  of  thoroughly 
educated  practitioners.  All  other  legal  bodies  are  keeping  pace 
with  the  advancing  times.  They  have  all  elevated  their  educational 
standard,  and  the  Sheriff-Courts  ought  to  follow  suit.  We  do  not 
say  that  every  inferior  court  procurator  should  have  a  university 
degree ;  but  it  is  requiring  only  what  is  necessary,  if  one  session's 
attendance  at  the  Latin  and  Logic  classes  of  a  University,  were  in- 
sisted on.  This  would  prove  a  hardship  to  no  one,  and  would 
elevate  the  status  and  social  position  of  the  class. 

The  legal  bodies  in  Edinburgh  are  proceeding  with  their  exami- 
nation of  intrants  accoi*ding  to  the  system  of  thorough.  The  advo- 
cates, writers  to  the  signet,  and  solicitors,  are  not  now  contented 
with  shams  ;  and  the  result  has  been  that  several  very  imperfectly 
prepared  students  have  been  turned  back  to  their  studies  by  the 
examinators.  The  mortification,  though  it  may  be  bitter,  is  whole- 
some. We  expect  to  see  the  time  when  every  Scottish  lawyer  may 
be  able  to  translate  the  Latin  phrases  in  ^^Erskine's  Institute." 
Looking  to  the  present  condition  of  general  learning  among  us,  this 
is  expecting  much ;  but  there  are  many  that  entertain  hopes  even 
of  greater  tnings. 

The  Lord  Justice-Clerk,  when  he  was  Dean  of  the  Faculty  of 
Advocates,  began  the  crusade  against  ignorance  ;  and  he  is  worthily 
following  up  his  views  upon  me  Bench.  For  several  years  the 
great  authorities  whose  opinions  are  embodied  in  so  many  of  our 
best  decisions,  have  been  left  to  sleep  in  the  libraries,  covered  with 
undisturbed   dust.    Pothier  and  Voet,   and  the  rest  of  the   old 
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worthies,  have  been  supplanted  by  English  dedsions, — and  even  by 
Irish  and  American.  Of  course  this  was  the  natural  consequence, 
when,  upon  a  citation  from  Pothier,  there  came  from  the  Bench  the 
sarcasm,  that  '^it  did  not  require  Mr  Pothier  to  prove  that.'^ 
^^  What's  the  use  of  citing  Yoet  f  You  must  have  a  very  bad  case 
indeed*  Is  there  nothing  nearer  home  1  What  does  Mr  Bell  say  t 
etc.,  etc."  And  so  exeunt  all  the  books,  that  took  a  lawver  into 
something  like  general  reading ;  and  thus  the  mechanics  of  the  law 
are  enthroned  above  its  learning  and  philosophy.     Mr  Bell  was  a 

great  lawyer, — perhaps  the  greatest  commentator  we  possess,  save 
tair ;  but  he  was  the  last  man  who  would  seek  to  conBne  a  legal 
discussion  to  a  mere  collection  of  the  dogmatic  utterances  of  tne 
greatest  judge  that  ever  added  lustre  to  our  own  courts,  or  even  to 
Westminster  Hall.  All  honour,  therefore,  to  the  Lord  Justice- 
Clerk,  who  does  not  forget  that  though  law  be  a  practical,  it  is 
also  a  liberal  and  philosophic,  science.  It  would,  indeed,  be  the 
most  cruel  oppression  to  insist  on  a  learned  education  from  intrants, 
if  their  first  duty,  after  admission,  were  to  forget  it. 

We  have  received  various  communications  relative  to  the  remarks 
we  offered  in  our  last  Number  on  the  mode  in  which  the  legal 
patronage  in  Scotland  has  been  administered.  These  must  stand 
over  to  another  month,  when  we  may  have  space  to  notice  them. 
In  the  meantime,  we  must  correct  an  erroneous  impression  that  ap- 
pears to  have  been  created  by  our  remarks, — an  attack  upon  a 
vicious  system  being  regarded  as  an  attack  upon  an  individual. 
This  notion  is  totally  unfounded.  On  the  contrary,  we  admit  that 
the  present  Lord  Advocate  has  displayed  a  liberality  in  selecting 
persons  for  promotion,  from  the  ranks  of  his  opponents,  which  they 
Jiave  never  reciprocated. 
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FIRST  DIVISION. 

Pef.,  F.  H.  Laino,  Bespimdentf  James  Robcbtsoii. — Jwte  21. 

Judicial  Fa^or — Lunatic — Trmumisnan  of  Funds  to  England. 

Miss  Robertson,  a  Innatic  domiciled  in  England,  was  possessed  of  propert v 
there  and  in  Scotland.  Her  property  in  England  consisted  of  three  per  cent, 
annuities  and  some  small  copynold  cott^s,  the  entire  free  income  from  which 
was  under  L.600.  Her  father  had  left  L.I  5,000  to  trustees  in  Scotland,  with  a 
discretionary  trust  to  apply  the  Interest  for  his  daughter*s  maintenance,  **  in  aid 
of"  her  own  income.  The  Rev.  F.  H.  Laing  was  appointed  by  the  Court  of 
Chancery  in  England,  ad  tntmrn,  a  committM  on  Miss  Robertson*s  estate  ;  and 
by  an  order  of  the  Lords  Justices  of  Appeal  in  Chancery,  dated  9th  November 
1867,  it  was  directed  that  so  much  as  should  be  expended,  not  exceeding  the 
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8um  of  L.1000  per  annum,  be  allowed  for  her  ad  interim  maintenance ;  and,  on 
Mr  Lalng's  application  to  the  Court  of  Chancery,  praying  inter  cdia  for  an 
order  upon  the  trustees  of  the  will  of  the  lunatic's  father  for  payijoent  to  him 
of  the  diyidends  accrued  and  to  accrue  on  the  L.15,000,  it  was  ordered,  on  23d 
July  1858,  that  they  shall  pay  to  the  petitioner  the  sum  of  L.500,  to  be  applied 
in  part  payment  of  the  allowance  of  L.1000  per  annum  for  the  lunatic's,  main- 
tenance ;  and  it  was  ordered  that  such  sum  should  be  repaid  to  the  trustees  out 
of  the  rents  of  the  lunatic's  estates  in  Scotland,  when  such  rents  should  be  re- 
ceived by  the  committee  on  the  estate ;  that  the  committee  should  be  at  liberty 
to  adopt  any  proceedings  for  recovery  of  the  L.500  from  the  Scotch  estates 
which  might  be  approved  of  by  one  of  the  Masters  in  Lunacy;  and,  on  9th  Febru- 
ary 1859  it  was  certified  by  one  of  the  Masters  in  Lunacy,  that  he  approved  of  the 
petitioner  proceeding  by  petition  to  the  Court  of  Session  to  obtam  payment  of 
the  income  of  the  estates  in  Scotland,  or  so  much  of  such  income  as  the  Court 
of  Session  should  deem  fit.  This  petition  was  now  presented  for  that  purpose ; 
setting  forth  also,  that  the  Scotch  heritable  estate  yielded  a  gross  rental  of 
L.1000  a^year,  and  that  Mr  Robertson  had  been  appointed  curator  bonis  to 
the  lunatic  in  1856,  and  had  the  management  of  her  scotch  estates.  He  lodged 
answers  to  the  effect,  that  no  further  portion  of  the  rents  should  be  sent  out  of 
Scotland  than  was  necessary,  in  addition  to  the  interest  arising  from  the  per- 
sonal property  in  England,  for  the  proper  maintenance  of  the  lunatic ;  that 
the  committee  had  not  stated  what  sum  was  necessary ;  and  that  the  sum 
of  L.1000  a-year  was  excessive.  The  question  related  to  the  administration, 
not  the  succession  of  the  estate  (Murravo.  BuUie,  24th  Feb.  1849, 11  S.  C.  710). 
Replied — That  as  the  lunatic  was  a  domiciled  Englishwoman,  her  whole  per- 
sonal property  should  follow  her  domicile,  and  that  the  judgment  of  the  Court 
of  Chancery  must  be  held  to  fix  the  amount  to  be  expended  on  the  mainte- 
nance of  the  lunatic  (Allen,  24th  Nov.  1855,  18  S.  C.  97).  Held^ThAt  this 
case  did  not  raise  the  general  question  whether  all  the  free  rents  of  the  Scotch 
estates  should  be  transmitted  to  England.  Although  the  Court  were  not  in- 
formed of  the  materials  laid  before  the  Court  of  Chancery,  upon  which  that 
Court  resolved  to  allow  L.1000  for  Miss  Robertson's  maintenance,  it  was  to  be 
assumed,  as  nothing  was  said  to  the  contrary,  that  these  were  correct.  On  that 
assumption,  so  much  of  the  available  free  proceeds  of  the  Scotch  estate  as  might 
be  necessary  to  make  up  the  L.1000  must  be  at  once  transmitted  to  England. 
The  fitting  allowance  had  been  decided  by  the  proper  Court,  and  the  Court  of 
Session  was  not  to  review  that  decision.  But,  as  there  were  no  materials  before 
the  Court  to  instruct  the  condition  and  amount  of  the  Scotch  estate,  a  remit 
would  be  made  for  that  purpose. 

Henrt  Sanderson  v.  Thomas  Lees. — June  22. 

Burgh — Public  Right — Serwtude — Issues. 

Henry  Sanderson,  an  inhabitant  of  Musselburgh,  and  a  member  of  the  Golf 
Club,  brought  an  action  of  suspension  and  interdict  against  Thomas  Lees,  clerk 
to  the  Musselburgh  Parliamentary  Trustees,  to  try  the  question  of  the  right  of 
the  public  to  walk  and  play  golf  over  the  Musselburgh  Links.  The  respondent 
made  certain  admissions,  which,  he  contended,  entitled  him  to  demand  that  the 
Court  should  dispose  of  the  case  without  further  proof.  The  suspenders  main- 
tained  that  there  were  still  matters  of  fact  to  be  ascertained,  and  accordingly 
asked  the  following  issue,  of  which  the  Court  ultimately  api>roved :  Whether, 
for  time  immemorial  prior  to  the  Ist  day  of  August  1851,  being  the  date  of  an 
Act  of  Parliament  intituled,  *^  An  Act  for  regulating  and  securing  the  debt  due 
by  the  burgh  of  Musselburgh,  in  the  county  of  Edinbuigh,  and  for  other  pur- 
poses in  relation  thereto,"  the  ground  called  the  Links  of  Musselburgh,  as  de- 
lineated on  a  plan  prepared  by  Henry  J.  Wylie,  No.  32  of  Process,  by  the 
letters  A,  B,  C,  D,  £,  F,  G,  H,  L,  or  any  and  which  part  thereof  has  been  pos* 
sessed  and  used  by  the  inhabitants  of  the  burgh  of  Musselburgh  for  walking 
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and  exerdse,  and  for  playing  the  game  of  golf,  or  for  any  and  which  of  theae 
purposes  f 

EuzABETH  Bell  v.  Pkter  Ounn. — June  22. 

Process — Damages —  Wrongous  Imprisonment — SmaU  Debt — Decret-^ 

BeductioH — Landlord  and  Tenant. 

In  1856  the  defender,  in  hb  own  name,  let  to  the  pursuer  the  dwelling- 
house,  No.  4,  Calton  Hill,  Edinburgh,  the  pro  indiviso  property  of  himself  and 
his  three  brothers.  The  share  of  one  of  these  brothel's,  it  was  stated,  had  been 
acquired  by  Mr  Bell,  B.S.C.,  on  20th  Sentember  1866.  In  December  1866, 
the  pursuer,  who  is  a  widow,  was  admittedly  in  arrear  of  rent  to  the  amount  of 
L.9,  2s.  6d.,  and  the  defender  raised  a  small  debt  action  against  her  in  his  own 
name  *'  for  self  and  brothers,"  and  concluding  for  payment  to  him.  The  sum* 
mons  was  serred  on  the  pursuer  personally,  but  sne  did  not  appear.  Decree 
in  absence  was  accordingly  pronounced  ;  and  upon  it  a  charge  of  payment  was 
given  to  her  personally  on  24th  December  1866.  Thereafter  the  charge  hav- 
ing expired  and  no  objection  having  been  stated  to  it,  the  pursuer  was  impri- 
soned  in  virtue  of  the  decree,  on  9th  January  1867.  On  12th  January  1867  tiie 
pursuer  presented  a  petition  to  the  Sheriff  tor  suspension,  founding  for  the  first 
time  on  certain  technical  objections  to  the  instance  of  the  summons  on  which 
the  small  debt  decree  had  proceeded,  when  she  was  immediately  liberated. 
The  objections  to  the  summons  were — 1st,  That  it  bore  to  be  at  the  instance  of 
the  defender  "  for  self  and  other  brothers,**  without  specifying  the  names  of 
these  brothers,  and  the  characters  in  which  they  sued.  2d,  That  the  name  and 
instance  of  Mr  Bell,  the  fourth  pro  indiviso  proprietor  of  the  subjects,  were 
altogether  omitted ;  and,  3d,  That  the  defender  nad  no  authority  from  hia 
brothers  for  proceeding  against  the  pursuer  in  the  way  he  did.  The  pursuer 
now  brought  this  action  of  damages  for  wrongous  imprisonment  against  the 
defender.  Held — ^That  a  party  who,  being  personally  cited,  makes  no  appear- 
ance, and  allows  decree  to  go  out  in  absence ;  and  sffAin,  when  personally  charged 
under  the  decreet  makes  no  objection  to  its  validity,  cannot  be  efterwards 
allowed  to  rear  up  technical  objections  to  it  of  this  kind.  This  was  particularly 
applicable  to  small  debt  actions,  for  it  would  be  entirely  subversive  of  the  sum- 
mary dispatch  required  in  the  Small  Debt  Court,  if  a  claim  such  as  that  now 
made  by  the  pursuer  were  to  be  listened  to.  The  pursuer  had  barred  herself 
from  stating  any  objections  to  the  form  of  the  summons.  Her  non-appearance, 
after  personal  citation,  was  equivalent  to  an  acquiescence  in  the  correctness  of 
the  instance.  A  party  claiming  damages  must  come  into  Court  with  clean 
hands,  which  it  could  not  be  said  the  pursuer  did.  The  case  of  Aitken  v. 
Findlay,  26th  Feb.  1887,  was  conclusive,  and  this  action  would  therefore  fall  to 
be  di^jmissed. 

CcTHBEETSON  V,  SiR  W.  F.  Elliott. — June  23. 

Agent  and  Clutnt — Employment — Agreement. 

Mr  Cuthbertson,  as  representative  of  the  late  firm  of  Bell  and  Cuthbertson, 
W.S.,  brought  this  action  against  Sir  W.  F.  Elliott,  for  payment  of  the  sum 
of  L.1416,  on  account  of  business  performed  and  disbursements  made  by  them, 
on  behalf  of  Sir  William,  between  3d  January  1843  and  27th  July  I860,  when 
the  agency  ceased.  Sir  William  did  not  dispute  the  employment,  or  the  amount 
of  the  accounts,  but  he  alleged  that  it  was  a  condition  of  the  employment,  that 
the  agents  should  not  be  entitled  to  demand  payment  of  their  accounts  till  the 
successful  issue  of  the  proceedings  they  were  to  conduct,  or  until  he  should  be 
able  to  pay  them.  He  also  stated,  that  '*  Mr  Bell  voluntarily  agreed,  at  the 
outset  of  the  proceedings,  to  effect  a  settlement  of  the  defender's  trust  affairs 
at  less  expense  than  any  one  else ;  and  he  all  along  stated,  that  if  the  objects 
in  view,  viz. — a  settlement  of  the  defender's  trust  affairs,  were  not  accom- 
plished, his  charges  should  be  made  at  the  lowest  figure  ever  stated  in  similar 
circumstances."   After  voluminous  proof,  the  Court  Aeid^  that  the  alleged  con- 
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diUon  of  the  employment  might  have  been  made  the  snbjeet  of  special  agree- 
menu  but  such  agreement  must  be  very  clearly  established  ;  but  there  was  no 

Sroof  of  such  here.  Sir  William  himself,  at  different  times,  appeared  to  have 
ifferent  views  as  to  the  understanding  between  him  and  Mr  Bell.  And  the 
truth  appeared  to  be,  that  these  were  only  the  different  views  he  took  of  the 
indulgence  which  Mr  Bell  was  willing  to  give  him.  Mr  Bell  obviously  never 
meant  anything  more  than  to  grant  a  certain  delay.  His  whole  correspond- 
ence negatived  the  idea  that  be  was  to  forego  his  claim  under  any  circum- 
stances. It  was  true,  the  proceedings  had  not  yet  been  brought  to  a  successful 
issue ;  but  that  was  not  within  the  power  of  the  pursuer,  whose  agency  had 
been  put  an  end  to  by  Sir  W.  Elliott,  in  the  autumn  of  1850.  There  was  no 
more  than  a  general  understanding  of  indulgence  between  Sir  William  and  Mr 
Bell ;  and  bearing  in  mind  the  date  of  the  employment,  it  had  not  been  illibe- 
lally  interpreted  by  Mr  Bell  or  his  representatives. 

Jambs  Turnbull  v,  Duoald  Campbell. — June  25. 

July  TVial — Bill  of  Exceptions — Competenty, 

This  case  was  tried  on  19th  March,  by  Lord  Ardmillan,  without  a  Jury,  on 
the  following  issue : — **  Whether  the  defender,  on  or  about  the  15th  July  1858, 
wrongfully  sold,  or  caused  to  be  sold,  by  public  roup,  a  quantity  of  wood  be- 
longing to  the  pursuer,  then  lying  in  a  park  at  Townhead  of  Kirkintilloch  ; 
and,  whether  the  defender  is  justly  due  and  resting  owing  to  the  pursuer  the 
sum  of  L.58,  being  the  price  of  said  wood,  and  L.6,  being  the  expenses  of  car- 
riage thereof  to  said  park  at  Townhead,  Kirkintilloch,  or  any  and  what  part  of 
said  sums?"  The  Lord  Ordinary  found  for  the  defender,  and  the  pursuer 
having  moved  for  a  new  trial,  his  Lordship  refused  it.  The  pursuer  then 
reclaimed,  praying  the  Court  *'  to  find  in  point  of  law, — ^First,  That  the  wood 
being  in  the  lawful  possession  of  the  pursuer,  the  defender  wrongfully  sold  it, 
in  respect  he  sold  it,  and  caused  it  to  be  carried  away  from  the  pursuer,  against 
his  remonstrances,  and  without  judicial  authority.  Secondly,  That  the  receipt 
by  David  M'Leod,  or  D.  M*Leod  and  Co.,  for  L.58,  and  the  bill  of  lading,  were 
evidence  of  a  sale  by  M*Leod,  or  M'Leod  and  Co.,  to  the  pursuer,  and  that 
evidence  ought  to  have  been  given  effect  to,  by  finding  for  the  pursuer  on  the 
issue,  these  writs  not  being  reduced.  Thirdly,  Because  the  interlocutor  of  the 
Lord  Ordinary  proceeds  on  a  consideration  of  documents  which  are  not  evi- 
dence,  and  were  not  proved :  or,  otherwise,  the  Court  ought  to  direct  a  new 
trial ;  because,  First,  The  pursuer  was  deprived  of  the  evidence  of  his  son  at 
the  trial,  owing  to  bad  health,  which  was  only  known  on  the  day  of  trial. 
Secondly,  Because  the  defender  had  in  his  possession  one  of  the  books  of  the 
seller,  M^Leod,  containing  an  entry  of  the  sale  to  the  pursuer,  which  he  did 
not  produce.  Thirdly,  Because  the  witness,  John  Anderson,  M'Leod's  foreman, 
gave  evidence  contrary  to  the  truth,  in  stating  that  he  did  not  know  the  pur- 
suer, and  never  saw  him  in  Greenock ;  whereas,  the  pursuer  is  ready  to  prove 
that  the  witness  and  pursuer  were  well  acquainted  with  each  other,  and  that 
the  pursuer*  on  more  than  one  occasion  in  the  spring  of  1857,  came  to  Greenock, 
and  requested  Anderson  to  proceed  with  the  loading  of  the  timber.'*  Held, 
that  the  grounds  for  granting  a  new  trial,  embodied  in  the  second  alternative 
of  the  reclaiming  note,  were  incompetent ;  and  that  those  in  the  first  alterna- 
tive were  really  grounds  in  point  of  fact,  ingeniously  converted  into  grounds 
in  point  of  law,  and  therefore  incompetent  also.    Note  refused,  with  expenses. 

Robert  Bodoeb  «.  Thomas  Brown  and  William  Brown June  24. 

Sale — TranscuUion — Liability  of  purchaser  for  intereet  on  price  and  intermediate 
ground-annuaU  where  completion  of  sale  postponed. 

By  missive  of  sale  between  the  pursuer  and  the  defenders,  dated  23d  and  24th 
September  1851,  the  pursuer  sold  and  agreed  to  convey  to  the  defenders  certain 
ground  belonging  to  him,  at  a  price  to  be  calculated  by  the  square  yard,  over 
and  above  the  existing  ground-annual — part  of  the  price  being  made  payable. 
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and  the  remainder  conversion,  as  therein  mentioned-^eclaring  that  the  term 
of  entry  should  he  at  Martinmas  1861,  and  that  the  purchase  money,  so  far  as 
payable  in  cash,  should  bear  interest  from  that  term,  at  the  rate  of  6  per  cent, 
rrior  to  17th  February  1852,  the  parties  were  in  communication  as  to  carrying 
out  the  sale,  but  the  pursuer  had  not  then  tendered  to  the  defenders  any  proper 
or  regular  conveyance  of  the  ground,  and  there  had  been  no  undue  delay,  in 
connection  with  the  transaction,  on  the  defenders'  part.  On  16th  February 
1852,  Mr  John  M'Dowall,  founding  upon  a  correspondence  between  him  and 
the  pursuer  as  to  a  feu  of  part  of  the  ground,  brought  an  action  concluding  to 
have  it  found  and  declared  that  the  pursuer  had  become  bound  to  sell  and 
convey  to  him  that  portion  of  ground,  and  to  have  him  ordained  to  implement 
the  alleged  agreement.  On  I7th  February,  the  raising  of  that  action  was  inti- 
mated by  M' Do  wall  to  the  defenders,  as  well  as  the  intention  of  M' Do  wall  to 
use  inhibition  thereupon ;  and  the  defenders  were  informed,  that  any  attempt 
to  carry  through  a  transaction  with  the  pursuer  regarding  that  portion  of 
ground  would  be  done  in  fnalafide^  and  would  be  reduced.  Further  communi- 
cations thereafter  took  place  between  the  agents  of  the  pursuer  and  of  the 
defenders  as  to  that  acticm  and  inhibition  ;  and  in  March  1852,  the  pursuer's 
agent  stated,  that  the  defenders  would  be  kept  skaithless  in  the  matter,  and  he 
would  give  them  undoubted  security,  or  would  apply  to  the  Court  for  a  recal 
of  the  inhibition.  The  defenders'  agents  thereupon  expressed  a  doubt  whether 
the  recal  of  the  inhibition  would  have  the  effect  of  screening  the  pursuer's  con- 
veyance to  them  from  challenge.  No  security  or  guarantee  was  ever  tendered 
by  the  pursuer  to  the  defenders;  but,  on  21st  September  1852,  the  pursuer's 
agents  intimated  to  the  agent  of  the  defenders,  what  was  the  fact,  that 
M^DowalPs  inhibition  was  discharged,  and  sent  the  draft  of  the  proposed  dis- 

f position,  as  formerly  revised,  to  be  again  looked  over  before  being  extended, 
n  answer  to  this  communication,  the  defenders*  agent  again  stated  his  doubts 
as  to  their  safety,  but  expressed  their  desire  to  have  the  transaction  closed  if 
their  objections  could  be  removed.  Nothing  further  was  done  or  said  on  either 
side  till  2l8t  December  1852,  when  the  pursuer's  agents  intimated  that  a 
decision  in  his  favour  had  been  given  by  the  Lord  Ordinary  in  the  action 
against  him  at  M'Dowall's  instance,  and  that  it  was  not  likely  that  M'Dowall 
would  reqlaim.  On  the  expiration  of  the  reclaiming  days,  the  pursuer's  agents 
called  on  the  defenders  to  return  the  draft  conveyance  to  be  proceeded  with  ; 
and  thereafter  hoth  parties  proceeded  to  caiTV  out  the  transaction,  and  at  the 
same  time  a  reference  was  agreed  to  in  reganf  to  the  pursuer's  claim  for  interest 
on  the  price,  and  for  relief  of  intermediate  ground-annuals,  but  which  refer- 
ence ultimately  fell  to  the  ground.  In  July  and  August  1863,  it  was  mutually 
agreed  that  the  conveyance  should  be  executed  and  delivered,  without  preju- 
dice to  the  pleas  of  parties  on  either  side,  and  the  disposition  was  then  executed 
and  delivered  on  that  footing.  It  disponed  the  ground  with  entry  as  at  Whit- 
sunday 1863,  but  the  defenders  did  not,  prior  to  Whitsunday  1853,  enter  into 
possession  of  the  ground.  This  action  was  now  brought  by  the  pursuer  for 
mterest  on  the  price,  and  for  relief  of  intermediate  eround-annuals,  as  from  the 
date  of  the  missive  of  sale  in  September  1861  and  till  the  term  of  entry  at  Whit- 
sunday 1853.  He  pleaded,  that  he  had  been  all  along  ready  to  complete  the 
transaction  at  the  stipulated  period,  and  before  any  pretence  existed  for  the 
defenders  declining  so  to  do ;  and,  therefore,  that  the  defenders  were  liable  to 
him  for  the  interest  lost  and  the  feu-duties  paid  by  him  through  the  non- 
completion  of  the  transaction  at  the  stipulated  period.  Replied — The  de- 
fenders were  also  ready  to  implement  their  purchase  at  the  stipulated  period, 
but  the  disposition  was  withneld  by  the  pursuer  till  August  1853 ;  and  a 
purchaser  is  not  bound  to  pay  the  price  of  ground  till  he  is  put  in  possession 
of  it  by  a  valid  conveyance.  Held — That  the  intervening  occurrences  of  the 
raising  of  M*Do wall's  action,  and  using  of  inhibition  on  the  dependence  thereof, 
were  good  grounds  on  which  the  defenders  were  entitled  to  decline  or  delay 
completing  the  transaction,  until  they  received  some  security  or  satisfaction 
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that  they  could  safely  do  bo  ;  and  on  that  ground,  and  also,  separately,  on  the 
ground  that  there  was  no  refusal  on  their  part  to  accept  of  any  valid  convey- 
anoe,  or  of  any  security  tendered  to  them,  the  defenders  could  not  be  held 
liable  either  to  pay  interest  on  the  price  or  to  relieve  the  pursuer  of  the  ground- 
annual  for  any  period  prior  to  the  term  of  Whitsunday  1853,  from  which  time 
the  defenders  had  not  disputed  that  their  liability  began.  The  pursuer's  plea 
could  not  be  adopted,  that  the  question  was  to  be  determined  by  the  terms  of 
the  contract  of  sale,  as  stipulating  for  payment  of  interest  fix>m  Martinmas  1851. 
That  stipulation  proceeded  on  the  footing  that  that  date  was  to  be  the  term  of 
entry  to  the  ground ;  and  the  obUgation  to  relieve  of  ground>annuals  expressly 
referred  to  it  as  ^^  the  said  term  of  entry."  Any  technical  plea  of  that  kind 
would  seem  to  be  counteracted  by  the  circumstances,  that  m  the  disposition 
ultimately  mnted  the  term  of  entry  is  declared  to  be  Whitsunday  1853, 
thereby  giving  the  defenders  no  right  to  any  earlier  benefit  from  the  subject, 
and  raising  the  presumption  that  their  burdens  as  well  as  their  benefits  were 
only  then  to  begin.  The  question  was  to  be  determined  not  on  the  mere  terms 
of  either  of  the  conveyances,  but  on  the  equity  and  justice  of  the  case.  The 
defenders  had  a  right,  in  the  circumstances,  if  not  to  delay  absolutely  conclud- 
ing the  transaction  till  the  result  of  M^Dowall's  proceedings,  at  least  to  require 
some  satisfiiction  to  secure  their  own  safety  in  reference  to  the  obstacle  thus 
interposed.  The  pursuer,  while  he  never  gave  any  explanation  as  to  the  facts, 
seemed  so  far  to  acknowledge  his  duty  of  givine  some  satisfaction  on  the  sub- 
ject, that  he  proposed  to  give  security  to  the  deienders,  but  he  never  tendered 
It  in  any  practical  shape ;  and  when  the  inhibition  was  recalled,  he  did  not 
object,  but  allowed  that  the  question  should  lie  farther  over  till  the  issue  of 
the  litigation.  The  defenders  were  entitled  to  demand  a  good  conveyance 
before  giving  implement  on  their  part,  and  they  never  either  got  such  a  con- 
veyance or  refused  to  accept  any  proper  tender  of  it. 

The  EDnrBunaH  Watbb  Company  v.  The  Edinbuboh  and  Glasgow  Railway 

Company. — June  24. 

Statute — Construction  of  Words  **  ai  or  near." 

The  pursuers  in  this  action  sought  to  interdict  the  defenders  from  supplying 
the  Caledonian  Distillery,  situated  near  the  Haymarket  Station,  with  water  from 
the  Edinburgh  and  Glasgow  Canal,  the  pursuers  claiming  right  to  the  surplus 
or  waste  water  from  the  Canal  after  the  purposes  of  navigation  had  been  served. 
Certain  provisions  on  the  subject  were  contamed  in  the  Edinburgh  and  Glas^w 
Railway  and  Canal  Consolidation  Act,  1852,  upon  the  construction  of  which, 
and  chiefly  sections  59  and  61,  the  present  question  depended.  Under  61,  the 
pursuers  are  entitled  "  to  retain  and  use  their  weir  and  pipe  at  the  east  end  of 
the  Canal,  and  are  to  have  full  right"  to  the  whole  water  flowing  over  "the  said 
weir."  Certain  restrictions  upon  the  diversion  of  the  general  surplus  water  are 
contained  In  section  59 :  "  But  no  such  supply  shall  be  taken  or  given  so  as  to 
interfere  with  the  supply  of  water  required  for  the  purposes  of  the  navigation, 
or  with  the  supply  which  the  Company  are  bound  to  allow  to  pass  through  the 
gauges  or  sluices  placed  on  any  dam  or  weir  erected  in  pursuance  of  the  pro- 
visions of  the  said  recited  Acts  relating  to  the  Edinburgh  and  Glasgow  Union 
Canal.*'  HM^Thai  in  the  first  of  these  restrictions  the  pursuers  had  no  special 
interest,  and  that  the  second  restriction  had  no  reference  to  the  supply  to  be 
obtained  by  means  of  their  weir  and  pipe,  but  to  supplies  of  a  different  kind 
secured  by  means  of  sluices  or  eauges  placed  on  dams  or  weirs  erected  for  the 
purpose  of  furnishing  the  Canal  with  water  by  means  of  feeders  from  running 
streams.  These  supplies^provided  for  third  parties  interested  in  the  waters  thus 
diverted— constituted  restrictions  upon  the  defenders'  right  of  diverting  the  run- 
ning streams.  The  question  therefore  was,  who  were  the  parties  to  whom  the 
water  might  be  sold  by  the  defenders,  as  being  the  owners  or  occupiers  of  any 
house,  manufactories,  or  others  works  *'  on  or  near  the  same"  (t.0.,  near  the 
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banks  of  the  Canaly  or  the  reservoirs  or  feeders  thereof).  The  Court  hdd  that 
these  wordSy  "  on  or  near  the  same,"  could  not  be  unaerstood  in  a  yery  strict 
sense  as  taxatire  of  the  defenders'  powers,  but  rather  as  descriptive  of  the  par- 
ties  who  would  be  most  likely  to  deal  with  the  defenders  for  a  supply  of  water  ; 
and  that,  on  a  fair  construction  of  the  Act,  the  defenders  were  entitled  to  supply 
the  Caledonian  Distillery  with  water,  as  being  a  manufactory  on  or  near  the 
banks  of  the  Canal,  although  situated  at  the  distance  of  700  yards,  or  nearly 
half  a  mile  from  the  nearest  point  of  the  Canal. 

Pet.y  Mrs  Ami  Maoabthub  or  Souteb.    Resp.^  John  M'Gillitbat  Noble. — 

June  26, 

Judicial  FcKtor — BecaL 

On  18th  November  1852  a  judicial  factor  was  appointed  on,  inter  aliOj  the 
lands  of  Wester  Gask,  and  half  the  lands  of  Inverernie,  which  were  then  the 
subject  of  a  law-suit  involving  the  question  of  the  existence  of  Clan  Chattan. 
The  case  went  to  a  jury.  The  netitioners  obtained  a  verdict.  A  bill  of  excep- 
tions was  refused.  Thev  were  auly  served,  and  completed  their  title  by  pre- 
cept of  dare  constat  to  the  lands  above  specified,  and  now  presented  this  petition 
for  recal  of  the  &ctonr.  A  new  claimant  for  the  lands  then  appeared  in  the 
person  of  Mrs  M^Gl&ivray  or  Brackinbury,  wife  of  her  Majesty's  Consul  at 
Vigo,  in  Spain.  She  did  not  denv  that  she  knew  at  the  time  of  the  death  of 
the  party  last  infef  t,  but  pleaded  that  circumstances  prevented  her  taking  steps 
till  now  for  claiming  the  estates.  She  opposed  the  petition  of  the  successful 
claimants  for  recal  of  the  factory.  Hetd^TheA,  after  six  years'  litigation,  the 
factory  had  subsisted  long  enough.  .  The  parties  were  not  to  be  set  to  fight  for 
another  six  years  every  time  a  new  claimant  started  up.  There  were  many 
ways  in  which  new  claimants  might  protect  their  interests;  and  no  ii\jnry 
would  be  done  by  now  recalling  the  factory. 

Pet.y  Duncan  Davidson  or  Tcllooh. — Jufy  1. 

EntaU'^Mantffcmerif  Act — Imprwemeats. 

In  this  case  the  Court  disallowed,  as  an  improvement  under  the  Montgomezy 
Act,  the  sum  of  L.850,  being  the  amount  expended  on  a  house  for  the  tenant 
of  tlxe  shootings  and  grazings  of  Inchbee,  on  the  entailed  estate  of  Tulloch.  The 
rent  of  the  shootings  was  said  to  be  L.d80,  and  that  of  the  ffraadngs  L.260 ;  and 
it  was  not  contended  that  the  house  woiUd  have  been  suitable  as  a  <<  farm-house'' 
onl^.  The  Court  also  refused  to  divide  the  expenditure  so  that  that  part  of  it 
which  would  have  been  suitable  for  a  farm-house  might  be  made  a  cnarge  on 
the  entailed  estate. 

Robinson  and  Fleiung  v.  Middleton JtU^  1. 

Tranaactum — Principal  and  Agent — BiU — Liability — Foreign. 

Thepur8uei*s  brought  this  action  for  payment  of  L.104d,  48.  7d.,  which  they 
had  been  compelled  to  pay  to  the  Bank  of  Australia  in  consequence  of  a  liability 
they  had  undertaken  as  agents  for  the  defender,  who  is  a  wood  merchant 
in  Strathmiglo.  The  transaction  arose  out  of  a  sale  of  wood  to  be  delivered  at 
Melbourne.  In  that  transaction  the  defender  was  the  seller,  and  the  pursuers 
acted  as  his  agents  in  London.  They  effected  a  sale  there  to  one  Francis  Perry, 
who  purchased  the  timber  for  the  purpose  of  bdng  conveyed  to  Ross  and  Perry, 
of  Melbourne,  to  whom  it  was  sent  accordingly.  The  character  which  Francis 
Perry  sustained  in  the  transaction,  whether  that  of  an  agent  for  Ross  and  Perry 
or  that  of  a  purchaser  or  party  directly  interested  in  the  purchase,  did  not  ap- 
pear. Up  to  a  late  period  his  name  was  not  given  by  the  pursuers.  He  was 
designated  by  them  merely  as  "  their  friend  the  purchaser,"  or  intending  pur- 
chaser. After  a  good  deaf  of  correspondence,  the  pursuers  announced  to  the 
defender  that  they  had  concluded  a  sale,  and  that  payment  was  to  be  "  by  our 
friend's  draft  on  Messrs  Ross  and  Perry,  Melbourne,  at  sixty  days'  sight,  hy- 
pothecated by  shipping  documents.    The  bill  we  shall  have  no  difficulty  in 
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negotiating  here,  and  the  documents  being  attached,  there  is  no  risk  ;**  and  on 
26th  September  they  wrote  to  the  defender :  **  We  consider  the  Melbourne  house 
quite  safe  as  far  as  this  transaction  goes ;  but,  besides  the  shipping  documents 
being  attached  to  the  draft,  they  cannot  get  the  goods  without  first  paying  the 
bill,  and  we  get  the  money  at  once  on  seUine  the  draft,  and  the  parties  buying 
the  bill  will  do  so  on  our  name  alone,  thougn  the  colonial  house  may  be  un- 
known to  them/'  On  the  7th  November  1853,  the  defender  transmitted  the 
bill  of  lading  to  the  pursuers,  "  value  L.2551 ,  9s.,  as  agreed  on,  for  which  I  trust 
you  will  get  me  payment  as  soon  as  possible. "  On  27th  December  the  pursuers 
wrote  to  the  defender  that  they  had  negotiated  the  bill  on  Ross  and  Perry,  and 
that  after  deducting  charges,  commissions,  etc.,  the  sum  due  to  the  defender  was 
L.2215, 10s.  Id.,  which  was  duly  paid  to  the  defender.  On  10th  November, 
a  hill  for  L.2551,  98.  was  drawn  by  Francis  Perry  of  London,  on  Ross  and 
Perry  of  Melbourne,  payable  to  the  order  of  the  pursuers.  The  pursuers 
endorsed  this  bill  to  the  Bank  of  Australia,  and  handed  to  them  the  bill  of 
lading,  endorsed  to  their  order,  along  with  the  invoice  and  policy  of  insurance, 
and  a  letter  dated  12th  December  1853^  whereby  the  pursuers  authorised  the 
bank,  in  case  the  bill  should  be  dishonoured,  "  to  dispose  of  the  said  goods  in 
the  colony  at  their  discretion,  by  public  sale  or  otherwise,  on  our  account  or 
risk,  subject  to  the  usual  charges  and  commission,  the  bank  being  free  from 
all  responsibility  whatever  in  respect  of  such  sale ;  and  we  further  agree  to  hold 
ourselves  liable  to  the  bank  for  any  deficiency^  which  may  arise  in  such  sale." 
The  defender  was  no  party  to  the  bill,  and  did  not  hold  it.  He  was  not  even 
made  aware  of  its  terms,  or  the  name  of  the  drawer,  or  of  the  nature  of  the 
instructions  given  to  the  Bank  of  Australia.  Before  the  vessel  arrived  at  Mel- 
bourne, Ross  and  Perry,  to  whom  the  goods  had  been  consigned,  became  insol- 
vent, and  the  draft  was  dishonoured.  The  bank  sold  the  goods  bv  private 
bargain,  which  resulted  in  a  deficiency  of  L.1048, 48. 7d.,  to  meet  the  bill,  which 
the  pursuers  were  obliged  to  pay,  and  for  relief  of  which  the  present  action  was 
brought.  It  had  been  also  arranged  between  the  pursuers  and  Francis  Perry, 
without  the  knowledge  or  authonty  of  the  defender,  that  in  signing  the  bill  he 
would  incur  no  liability  whatever.  The  defence  to  this  action  was,  that  the  de- 
fender having  sold  the  timber  and  received  the  price,  had  nothing  to  do  with 
the  bill  transaction,  and  incurred  no  liability  to  the  pursuers  in  renrd  to  it. 
And,  second,  that  the  pursuers  so  conducted  themselves  as  to  bar  their  claim 
against  the  defender.  Held — ^That  the  correspondence  showed  that  the  nursuers 
acted  as  agents  for  the  defender,  and  in  that  character  eflfected  the  sale ;  that  they 
made  him  aware  that  the  price  was  to  be  paid  by  a  bill  drawn  by  their  friend 
in  London  on  Ross  and  Perry  of  Melbourne,  to  whom  the  cargo  was  to  be  con- 
signed ;  that  the  bill  was  to  be  discounted,  and  that  the  shipping  documents 
were  to  be  attached  to  it,  so  that  the  cargo  was  hypothecated  for  the  price  or 
sum  in  the  bill ;  that  the  pursuers,  as  agents  for  the  defenders,  were  to  obtain 
the  discount  of  the  bill,  by  interposing  their  own  credit,  and  that  under  thia 
arrangement  the  defender  received  the  proceeds  of  the  bill  when  discounted. 
It  was  also  clear  that  the  pursuers  dealt  with  Perry  in  such  a  way  as  entitled 
him  to  say  that  the  agreement  between  them  and  Perry  was,  that  he  was  not 
to  be  liable  in  payment  of  the  bill,  and  that  that  was  not  communicated  to  the 
defender.  What,  then,  was  the  meaning  of  the  announcement  to  the  defender 
that  he  was  to  be  paid  by  bill  drawn  by  Perry  in  London,  on  the  house  in  Mel- 
bourne for  acce[>tance  ?  According  to  the  pursuers*  contention,  nobody  was 
bound  in  that  bill  at  all.  The  house  in  Melboume  had  not  accepted,  and  the 
drawer  put  his  name  there  on  the  footing  that  he  was  not  liable  ;  therefore  this 
transaction  was  not  the  one  that  the  pursuers  had  intimated  to  the  defender 
that  they  had  made  on  his  behoof.  They  had  not  given  him  payment  in  the 
way  that  they  had  told  him  they  would  do.  They  had  not  given  him  that 
aviulable  bill  on  which  he  was  entitled  to  rely,  in  respect  of  having  parted  with 
his  cargo.  This  was  not  a  question  of  liability  of  an  agent  for  a  foreign  pur- 
chaser,  on  whose  purchi^e  for  behoof  of  the  foreign  house  the  proprietor  ox  the 
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foods  has  parted  with  his  property,  but  who  has  not  put  hb  name  on  the 
ill  drawn  for  the  price.  But  when  he  has  so  put  his  name  on  the  biil,  and 
nothing  is  communicated  to  the  owner  of  the  goods  in  regard  to  it,  the  owner 
of  the  goods  is  entitled  to  rely  on  that  credit.  The  agent  is  bound  to  disclose, 
at  the  time  of  the  transaction,  what  the  position  of  matters  truly  is  ;  and  in 
the  circumstances  of  this  case  no  liability  could  be  attached  for  the  sum 
which  the  agents  had  been  compelled  to  pay  the  Bank  of  Australia  by  the  in- 
solvency  of  the  purchasers. 

[Owing  to  want  of  space,  the  reports  of  some  First  Division  cases  require  to 
be  postponed.] 


SECOND  DIVISION. 

MA.OKBNZIE  n.  Brodie. — June  24. 

Proof-— Parole — Admissibility  of  Evidence — Donation — Jury  Trial — DvreeUon 

— Proof  of  Payment. 

In  an  action  of  accounting  by  the  representatives  of  Mrs  Forbes,  who  died  on 
2d  July  1862,  against  Brodie,  who  had  acted  as  her  agent,  issues  were  sent  to 
a  jury  to  tir — Isf,  Whether  the  defender  had  in  his  possession,  on  26th  June 
1862,  a  bill  drawn  by  deceased,  and  of  that  date  procured  from  the  acceptors, 
in  exchange  therefor,  a  bill  drawn  by  himself,  and  thereafter  discounted  the 
said  new  bill  and  received  L.60  as  the  proceeds  thereof ;  and  whether  he  was 
owing  the  pursuer  the  said  sum  of  L.60  with  interest.  2d^  Whether  the  de- 
fender was,  on  16th  December  1851,  in  possession  of  a  bank  deposit-receipt  for 
L.100  belonging  to  the  deceased,  wliether  he  uplifted  the  same,  and  whether 
he  was  owing  the  pursuer  the  sum  of  L.70,  part  of  said  sum  of  L.IOO.  The 
case  made  for  the  aefender  was,  that  he  received  the  bill  from  deceased  for  the 

Surpose  of  handing  the  contents  to  her  relative,  Mrs  Whammond,  to  whom 
eoeased  desired  to  make  a  gift  thereof;  and  the  defender  put  that  sum  to  Mrs 
Whammond's  credit  in  an  account  in  his  books.  The  L.100  lying  in  bank  on 
deposit  which  he  uplifted  was  thus  disposed  of; — the  deceased  being  then 
engaged  in  a  litigation,  she  desired  part  of  the  sum  to  be  applied  in  pay*- 
ment  of  the  expense  of  the  litigation,  and  the  balance  to  be  handed  to  ntr- 
self,  which  was  done,  as  appeared  from  entries  in  the  defender's  books.  The 
jury  found  for  the  defenaer  on  the  first  issue,  and  for  the  pursuer  on  the 
second  issue.  Both  parties  excepted  to  rulings  of  the  presiding  judge  (the 
Lord  Justice-Clerk).  The  pursuer  excepted  against  the  rulings — (1.)  That  the 
defender's  evidence  was  admismble  for  the  purpose  of  proving  that  deceased 
handed  the  bill  to  the  defender  and  expressed  a  wish  that  it  should  be  trans- 
ferred to  Mrs  Whammond.  (2.)  That  the  presiding  judge  refused  to  direct  the 
jury,  that  the  entry  of  the  sum  contained  in  the  new  bill  for  L.60  to  the  credit 
of  Mrs  Whammond  in  the  defender's  books,  of  date  SOth  June  1852,  did  not 
operate  as  a  transference  of  the  property  to  Mrs  Whammond  as  at  that  date, 
or  as  an  execution  of  the  mandate  of  the  deceased  in  favour  of  Birs  Wham- 
mond. (3.)  The  defender  excepted  to  the  ruling  that  the  defender  could  not 
be  competently  interrogated  as  to  what  he  did  with  the  proceeds  of  the  deposit- 
receipt  after  having  deponed  that  the  same  had  been  paid  to  him.  The  Court 
refused  both  bills  of  exceptions. .  Observed  by  Lord  Cowan,  who  delivered  the 
opinion  of  the  Court: — 

(1.)  The  pursuer^s  first  exception  was  against  a  ruling  to  the  effect  that 
parole  evidence  was  competent  to  prove  the  terms  of  instructions  which  were 
carried  out  during  the  deceased's  lifetime  by  her  agent.  Mandates  of  the 
most  important  character  might  be  the  subject  of  parole  proof.  The  objec* 
tion,  that  in  effect  it  was  sought  to  prove  by  parole  a  donation  to  Mrs  Wham- 
mond, was  not  sufficient  to  exclude  such  evidence,  seeing  that  it  was  a  trans- 
action carried  through  and  completed  during  Mrs  Forbes*  lifetime,  which  was 
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entirelj  diffsrent  from  a  case  where  the  instructione  remained  to  be  carried 
into  ei^Bct  after  the  death  of  the  party  giving  the  mandate. 

(2.)  The  direction  in  ]&w  asked,  was  an  absolote  proposition,  which,  in  the 
state  of  the  case,  it  was  not  proper  to  have  given ;  it  could  not  hftve  been 
stated  as  matter  of  law  in  the  unqualified  terms  in  which  it  was  asked  ;  although 
othervise  unobjectionable  to  give  such  a  direction,  would  have  given  a  pro- 
minency to  an  isolated  fact,  which  might  have  led  to  considerable  misconcep- 
tion ;  and  it  was  not  a  direction  which  the  presiding  judge  was  bound  to  give 
the  jury. 

(3.)  The  defender's  exception  in  the  state  of  the  case  could  not  be  sustained. 
He  had  endeavoured  to  make  out  that  he  was  a  mere  clerk  or  messenger  em- 
ployed by  Mrs  Forbes  to  cash  the  depoBit*receipt|  and  entitled  to  prove  by 
parole  the  payment  to  her  of  L.70,  part  of  the  sum  contained  in  that  receipt,  on 
25th  December  ;  that  position  he  did  not  hold ;  the  entries  in  his  books  proved 
that  he  had  received  it  on  18th  December ;  his  receipt  of  the  money  having 
been  proved,  he  was  bound  to  prove  that  he  had  dischaiged  himself  by  pay- 
ment or  otherwise  by  proper  vouchers ;  parole  evidence  being  insufficient  to 
establish  payment  of  money  as  an  item  of  discharge  in  an  accounting,  unless  in 
the  case  of  pavments  made  by  third  parties  on  account  of  Hie  debtor,  which  is 
an  exceptional  case. 

Authorities  cited  by  Lord  Cowan. — Mudie  v.  Ochterlonie,  1766^  Mor.  Diet., 
p.  12403;  Barstow  v.  Inglis,  5th  December  1857,  xx.  Dun.,  p:  230. 

Anbebson  and  Othebs  v,  Tbb  Eabl  of  Morton  and  thb  late  Eael  or 

Mobton's  Trustees June  28. 

Process — Transjermci — Concluded  Cause. 

An  action  concluding  for  declarator,  that  five  pursuers  and  the  public  had  a 
right  of  pootpath  through  the  estate  of  Aberdour,  was  raised  against  the  late 
Earl  of  Morton.  The  case  was  decided,  but  decree  had  not  been  extracted 
when  Lord  Morton  died.  This  action  of  transference  was  raised  at  the  in- 
stance of  four  of  the  pursuers  against  the  present  Earl  and  the  trustees  of  the 
late  Earl.  The  transference  was  resisted  on  the  ground,  that  it  was  not  in- 
nsted  in  by  the  whole  five  pursuers  in  the  originid  action  ;  that  the  original 
action  was  now  an  exhausted  process;  and  that  the  subject  of  the  action  being 
a  right  of  servitude  over  part  of  the  entailed  estate  of  the  late  Earl  of  Morton, 
the  action  ought  not  to  be  transferred  against  his  trustees,  who  did  not  repre- 
sent him,  as  toe  proprietor  of  that  property.  The  Lord  Ordinary  repelled  the 
defences  as  defences  against  the  transference,  reserving  all  questions  of  liability 
to  be  discussed  in  the  original  action ;  and  the  Court  adhered.  Observed  by  the 
Lord  Justice-Clerk — The  only  judgment  in  the  original  action  was,  tliat  tlie 
pursuers  were  entitled  to  a  right  of  footpath  through  the  defender's  propertv. 
There  were,  besides,  conclusions  in  the  summons  that  the  defender  should  be 
decerned  to  remove  obstructions,  and  desist  from  interfering  with  the  pursuers 
and  the  public  in  the  use  of  the  footpath ;  in  such  circumstances  the  original 
action  could  not  be  held  to  be  a  concluded  cause,  if  a  cause  ever  was  so  before 
extract.  The  right  sued  for  was  not  a  joint  right ;  any  one  of  the  pursuers 
might  have  insisted  in  the  whole  concluaons  of  the  summons.  The  onlv  diffi- 
culty that  could  arise  would  be  in  the  matter  of  expenses,  should  they  be 
craved  ;  it  might,  in  that  event,  be  questioned  what  amount  of  the  expenses 
due  to  the  whole  pursuers  of  the  original  action  should  be  awarded  to  four  of 
them. 

Wilson  v.  Brown  and  Gibson. — June  28. 

Churchyard — Right  to  Burying-Oround — Allocation  hy  Heritors. 

This  was  a  petition  for  interdict  against  certun  parties  building  a  tomb  over, 
or  enclosing  a  part  of  a  churchyard  which  the  petitioner  averred  had  been 
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allocated  to  him.  The  case  originated  in  the  Sheriff  Court  of  Perthshire ;  the 
interlocutor  of  the  Sheriff  (E.  8.  Gordon)  found  in  point  of  fact.  The  petitioner 
redded  in  the  pariah  fh>m  the  commencement  of  the  present  oentaiy,  and  had 
foar  children,  all  bom  in  the  parish.  In  or  about  the  year  1833  he  applied  to 
the  then  parish  minister  (who  was  then  allowed  by  the  heritors  to  manage 
the  churchyard)  for  two  layers  in  the  churchyard ;  and  the  minister  gave  the 
petitioner  permission  to  use  a  portion  of  the  churchyard  (in  which  there  was 
no  reason  to  suppose  that  there  had  been  any  interment  subsequent  to  the  year 
1786)  situated  to  the  north  of  the  Kellybank  burjring-ground,  claimed  bv  the 
respondents,  and  between  that  burving-gTound  and  the  north  wall  of  the 
churchyard,  it  being  arranged  that  the  payment  to  be  made  by  the  petitioner 
therefor  should  be  afterwu*ds  settled.  The  petitioner  buried  in  said  ground 
allocated  to  him  an  aunt  of  his  wife.  The  north  wall  of  the  churchyard 
was  afterwards  pulled  down  and  re-erected,  and  an  additional  space  to  the 
north  was  added  to  the  churchyard.  In  1845|  the  petitioner  transacted  with 
the  clerk  to  the  heritors  and  beadle  in  reference  to  the  space  of  ground  between 
the  Kellybank  lairs  and  the  north  wall  of  the  churcnyard  as  then  erected, 
and  they  (who  appear  to  have  been  then  allowed  by  the  heritors  to  manage 
the  allocation  of  tne  churchyard)  gave  the  petitioner  a  right  of  sepulture  in 
said  piece  of  ground,  consisting  of  two  lairs,  including  the  one  in  which  the 
petitioner  had  interred  his  wife's  aunt  in  1833;  and  the  petitioner  paid  therefor 
to  the  heritors'  clerk,  as  acting  for  them,  the  sum  of  4s.  (or  2s.  for  each  lair), 
which  was  entered  in  the  heritors'  cash-book  as  received  from  the  petitioner 
for  two  lairs  in  the  churchyard,  and  said  lairs  were  by  the  evidence  identified 
as  the  gpx)und  in  dispute.  There  was  no  other  record  of  allocations  of  burying- 
ground.  In  1857  the  heritors  gave  the  respondent,  Gibson,  as  «n  heritor 
in  the  parish,  authority  to  take  possession  of  the  lairs  in  dispute,  **  and  to  en- 
close tne  same,  and  retain  possession  thereof."  There  was  no  proof  of  the 
ground  in  dispute  being  required  for  the  purposes  of  burial  by  the  respondent^ 
or  that  there  was  not  unallocated  ground  m  the  churchyard.  The  Sheriff  then 
found  in  point  of  law,  that  the  petitioner  had,  in  virtue  of  a  grant  from,  or  of 
sanction  by  the  heritors,  or  those  acting  for  them,  in  return  for  a  money  pay- 
ment made  to  the  heritors,  a  right  of  sepulture  in  the  disputed  ground  ;  and, 
tqxiraHm,  that  in  respect  of  the  interment  of  his  wife's  aunt  in  1833>  he  had 
an  interest  to  object  to  said  ground,  or  at  least  to  the  portion  next  to  the  laira 
claimed  by  the  respondents,  being  enclosed  as  the  private  and  exclusive  bury- 
ing-ground  of  the  respondents  ;  and  that  in  respect  of  said  right  and  interest, 
or  one  or  other  of  tnem,  the  petitioner  has  a  title  sufficient  to  support  the 
present  application  for  interdict  against  the  threatened  enclosure  or  said  dis- 
puted around  by  the  respondents.  Therefore  declared  the  interdict  previously 
granted  by  the  Sheriff-substitute  perpetual.    The  respondents  advocated,  and 

E leaded  that  the  churchyard  of  a  parish  still  continued  to  be  the  property  of  the 
eritors  though  devoted  to  purposes  of  sepulture,  and  that  they  were  entitled 
to  dispose  of  it  as  they  thought  proper.  The  Court  repdled  the  reasons  of 
advocation  and  remitted  to  the  Sheriff. 

Colt  v,  Caledonian  Railway  Compant. — July  I. 

Jurisdiction — Stat.  Railway  Clauses  (Scotland)  Act,  8  and  9  Vict,y  c,  33, 

sees,  49  and  50. 

The  Caledonian  Railway  Company,  in  the  course  of  certain  operations  in 
constructing  a  branch  railway,  cut  across  a  private  railway  belonging  to  the 
punuer,  who  raised  this  action  for  damages  therefor.  It  was  pleaded  by  the 
Railway  Company  in  defence,  that  by  the  50th  section  of  the  Railway  Clauses 
Act  the  jurisdiction  of  the  Court  was  excluded,  in  respect  it  was  declared  that 
a  penalty  of  L.20  per  day,  for  every  day  after  the  exniration  of  twelve  months, 
from  any  road  not  a  turnpike  being  interfered  witn,  should  be  exigible  for 
fulure  to  restore  it,  and  should  be  sued  for  before  the  Sheriff  or  Justices  in 
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the  way  pointed  oat  by  the  Act.  The  Court  repelled  the  plea  and  held  the 
action  competent.  Observed  by  the  Lord  Justice-Clerk — The  railway  com- 
pany were  oound  by  the  provisions  of  the  Railway  Clauses  Act,  which  was 
incorporated  with  their  Act,  to  have  restored  the  pursuer's  road  within  twelve 
months ;  having  fiedled  to  restore  the  road  or  substitute  another  within  the 
period  required  by  the  statute,  they  were  then  out  of  their  statutory  powers, 
and  therefore  rendered  themselves  subject  to  the  ordinary  tribunals.  By  the 
statute,  the  jurisdiction  of  the  statutory  tribunal  was  expressly  limited  to  the 
condderation  of  claims  arising  out  of  the  exercise  of  the  company's  statu- 
tory powers.  According  to  the  settled  rules  of  construction,  this  enactment, 
creatmg  a  special  tribunal  and  conferring  on  it  an  exclusive  jurisdiction,  must 
be  strictly  construed.  The  common  law  tribunals  could  not  be  ousted  but  by 
express  words  or  necessary  implication.  The  damage  here  claimed  was  not 
damage  resulting  from  the  exercise  of  the  powers  conferred  on  the  Company 
by  the  Act,  but  from  a  violation  of  the  Act  and  a  breach  of  the  conditions 
under  which  only  these  powers  could  be  legally  exercised.  The  infliction  by 
the  statute  of  a  penalty  for  failure  to  complv  with  its  conditions,  could  not 
be  held  to  exclude  by  implication  common  law  claims  for  damages  resulting 
from  such  fiiilure. 

LtALL  v.  COHMIflSIONERS  OF  SUPPLT  OF  LaKABKBHIBB. — Jufy  5. 

Inspector  of  Weights  and  Measures— Stat.  5  and  6  WiU,  IV, ^  e.  68. 

At  a  meeting  of  Justices  of  the  Peace,  Lyall  was  appointed  inspector  of 
weights  and  measures  for  the  Lower  Ward  of  Lansrkshire.  By  the  Weights 
and  Measures  Act  (5  and  6  Qui.  IV.,  cap.  63),  the  Justices  are  empowered 
to  make  such  an  appointment,  and  to  "  direct  what  reasonable  remuneration 
shall  be  paid  to  sucn  inspectors  for  the  discharge  of  such  duties  as  they  shall 
have  been  ordered  by  such  Justices  to  perform."  By  the  same  Act,  the 
duty  of  assessing  the  county  for  the  expense  of  providing  remuneration  to 
inspectors  is  imposed  on  the  Commissioners  of  Supply.  It  is  also  provided 
that  every  inspector  shall,  once  in  every  quarter  of  the  year,  account  to  the 
treasurer  of  the  county  for  all  fees  received  under  the  Act,  and  shall  pay  the 
amount  thereof  to  such  treasurer.  At  the  meeting  at  which  Lyall  was  ap- 
pointed inspector,  the  Justices  resolved  that  he  should  have  a  salary  of  L.48 
m  addition  to  the  amount  of  the  statutory  fees  ifor  stamping  to  be  collected  by 
him,  and  accounted  for  to  the  treasurer  of  the  county,  and  fixed  that  salary  and 
the  amount  of  the  fees  as  a  reasonable  remuneration  under  the  statute.  The 
remuneration  so  fixed  was  the  same  as  had  been  allowed  to  the  previous  in- 
spector, and  had  been  paid  without  complaint.  The  Commissioners  of  Supply, 
when  applied  to  by  Lyall  for  payment  of  his  salary  of  L.48  per  annum,  refused 
to  pay  nim  except  unaer  deduction  of  the  fees  for  stamping.  Lyall  haid,  so  far 
as  ne  could,  complied  with  the  provision  of  the  statute  requiring  the  inspectors 
to  account  to  the  treasurer  of  the  county  for  the  fees  collected,  by  rendering  a 
statement  of  the  fees  to  the  Commissioners,  there  being  no  treasurer.  He 
raised  an  action  in  the  Sheriff  Court  of  Lanarkshire  against  the  Commissioners 
for  his  salary  of  L.48  per  annum,  without  deduction.  The  Court,  reversing  the 
judgment  of  the  Sheriff  (Alison),  decerned  in  favour  of  the  advocator.  Ob- 
served — The  resolution  of  the  Justices  did  not  dispense  with  the  statutory  duty 
of  the  inspector  to  account  for  the  fees ;  and  there  being  nothing  in  the  Act  to 
prevent  the  Justices  from  fixing  the  remuneration  at  a  fluctuating  rate,  they 
were  perfectly  entitled  to  make  that  rate  dependent  on  the  amount  of  the  fees 
collected.  Such  an  arrangement  was  perhaps  the  most  convenient  that  could 
have  been  adopted.  No  practical  difficulty  in  imposing  the  requisite  assesa- 
ment  beforehand  could  arise  from  the  fluctuating  nature  of  the  amount,  as  the 
fixed  salary  over  and  above  the  fees  was  the  only  sum  that  was  required  to 
be  raised  by  assessment,  the  fees  themselves  being  the  measure  of,  and  there- 
fore sufficient  to  provide  for,  the  balance  of  the  inspector's  salary. 
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TflE  Caledonian  Insurance  Company  v.  The  British  Linen  Cohpant. — 

Jufy  8. 

Fraud — Liability  of  a  Bank  to  repeat  Money  paid  on  a  Forged  IndortaUon  of 

a  Letter  of  Credit. 

Hairey,  the  aeent  at  Dairy  for  the  Caledonian  Insnranoe  Company,  made  a 
proposal  to  the  Insurance  Company  in  the  name  of  King  for  an  insurance  on 
king^s  life,  and  a  loan  to  King  of  L.450  on  the  security  of  the  policy  and  the 
personal  obligation  of  two  cautioners.  King  was  inspected  by  k  medical  man, 
before  whom  he  was  induced  to  appear  under  the  idea  that  Harvey  wished  to 
efiect  an  insurance  on  his  life.  The  whole  signatures  to  the  documents  excepting 
that  of  the  medical  man  were  forged  by  Harvey,  as  well  as  the  signatures  of 
King  and  the  cautioners  to  the  bond  granted  to  the  Insurance  Company.  The 
Insurance  Company  remitted  the  money  to  be  lent  to  King  by  a  letter  of  credit 
for  L.4d6  on  the  British  Linen  Company's  Bank  at  Irvine,  payable  to  King — 
it  was  enclosed  to  Harvey.  Harvey  forged  King's  name  upon  the  back  of  it, 
and  obtained  payment  of  the  money  in  July  1853.  Harvey  desired  the  money  to 
be  made  payable  at  Irvine,  as  most  of  it,  he  said,  **  was  to  be  paid  away  there.*' 
When  he  presented  the  letter  of  credit  for  payment,  he  represented  to  the  bank 
agent,  whom  he  knew,  that  he  was  King's  agent ;  that  King  was  in  frail  health 
and  unable  to  come  himself.  Harvey  paid  the  interest  on  the  loan  due  in  No- 
vember 1853,  and  the  premium  on  the  policy  due  in  December  following.  In 
July  1854  he  absconded,  when  the  Insurance  Company  first  became  aware  of  the 
fraud  practised  on  them ;  and  having  no  recourse  i^^ainst  the  granters  of  the  bond 
whose  signatures  were  forged,  the  Insurance  Company  raised  thb  action  against 
the  bank,  on  the  ground  that  by  incautiously  paying  the  money  remitted  to  King 
by  the  letter  of  credit  on  a  forged  indorsation,  they  were  liable  to  reimburse 
the  pursuers  for  the  loss  thereby  incurred.  It  was  pleaded  for  the  bank,  that 
they  were  not  liable,  the  forgery  of  Kin^s  indorsation  on  the  letter  of  credit 
being  part  of  a  fraudulent  seheme  practised  upon  the  Insurance  Companv  by 
their  own  agent ;  the  loss  being  the  result  of  the  deception  practised  on  them, 
which  was  completed  by  the  paying  away  their  money  in  the  purchase  of  a  i 

letter  of  credit  in  favour  of  a  man  who  never  applied  for  it  and  never  heard  of 
it ;  and  the  Insurance  Companv  were  to  blame  in  sending  the  letter  to  their 
agent  instead  of  the  party  in  whose  favour  it  was  drawn.  The  Court  held  the 
bank  liable  to  the  Insurance  Company  for  the  loss.  Observed  hy  Lord  Ben- 
holme,  who  delivered  the  judgment  of  the  Court — ^Although  Harvey  deceived 
the  pursuers,  the  pursuers  never  put  the  money  properly  into  his  power :  thev 
did  not  authorise  the  bank  to  pay  to  Harvey,  but,  on  the  contrary,  made  King  s 
draft  or  indorsation  an  essential  prerequisite  to  payment :  so  fai*  as  the  bank 
was  concerned,  the  previous  deception  practised  by  Harvey  on  the  pursuers 
was  of  no  oonsequence ;  he  would  have  required  to  forge  no  other  signatures 
than  the  indorsation  on  the  draft  had  the  proposals  and  bond  borne  genuine 
tdgnatures.  The  Insurance  Company  were  not  bound  bv  any  rule  of  practice 
to  transmit  the  letter  of  credit  durect  to  King,  and  such  was  not  established 
to  be  their  usual  course  of  business.  It  could  not  be  affirmed  as  law  that  the 
pursuers  were  liable  for  the  forgery  of  their  agent.  It  did  not  appear  that  the 
unfortunate  trust  reposed  in  Harvey  by  the  bank  agent  at  Irvine  had  anything 
to  do  with  Harvey  being  the  pursuer's  agent ;  he  represented  himself  as  King's 
agent,  who  was  a  frail  man,  and  unable  himself  to  come  and  get  the  money. 
In  trusting  Harvey's  statement  as  to  King's  circumstances  and  signature,  the 
bank  agent  was  acting  for  the  bank,  and  on  his  own  responsibility  as  the  bank 
agent ;  and  for  this  confidence,  in  consequence  of  which  the  forgery  was  rendered 
successfid,  the  bank  must  suffer. 

[Owing  to  want  of  space,  the  reports  of  some  Second  Division  cases  require  to 
be  postponed.] 
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THE  MERITS  AND  FAULTS  OF  JURY  TRUL. 

Tlie  Dark  Side  of  Trial  by  Jury.  By  Joseph  Bbown,  Esq.,  of  the 
Middle  Temple,  Barristeivat-Law.    London  :  W.  Mazweli^ 

Address  delivered  before  the  Juridical  Society  of  Londonj  by  W.  M. 
Best,  Esq.,  Barrister^t-Law.  Solicitor's  Journal  and  Keporter ; 
May  1859. 

The  British  pablic  seems,  from  time  to  time,  to  derive  a  strange 
pleasure  from  abasing  British  institutions.  This  does  not  arise  from 
an  actual  dislike  of  these  institutions,  as  a  foreigner  would  soon 
discover  were  he  to  try  the  same  game.  What  it  really  does  arise 
from,  it  is  more  difficult  to  say;  perhaps  fix>m  a  morbid  love  of 
grumbling,  perhaps  from  the  indulgence  of  a  wayward  fancy, 
perhaps  from  the  idea  that  it  is  pleasant 

"  At  each  wild  word  to  feel  within 
A  sweet  recoil  of  love  and  pity  \^ 

but  whatever  may  be  the  motive,  the  fact  is  certain.  It  is  only  lately 
that  we  have  c^Rsed  to  hear  the  parrot-cry,  that  ^representative 
government  was  on  its  trial ;"  and  now  our  system  of  trial  by  jury 
IS  made  the  object  of  many  bitter  attacks.  These  periodical  manias 
are  not  unproauctive  of  mischief.  They  do  not,  indeed,  accomplish 
much  direct  harm.  In  the  present  case,  for  example,  we  have  no 
fear  that  pamphlets  will  overthrow  juries.  But  indirectly,  their 
.  effect  is  bad.  They  tend  to  render  the  people  discontented  with  the 
institutions  under  which  they  live,  disposea  to  undervalue  the  bless- 
insre  which  they  enioy  as  citizens  of  a  n*ee  state.  In  ordinary  minds, 
th^  induce  an  al^nrd  habit  of  constant  grambling,  and  in  villa^ 
Carlyles  they  induce  a  yet  more  ridiculous  conviction  of  superiority 
to  ^  the  age.  It  may  not,  therefore,  be  out  of  place  here  to  examine 
Uie  merits  of  an  essay  by  Mr  Joseph  Brown,  oi  the  Middle  Temple, 
which  he  has  entitled,  ^<  The  Dark  Side  of  Trial  by  Jury." 

It  is  no  part  of  our  present  purpose  to  reproduce  the  stock  argu- 
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ments  in  favour  of  this  institution.  The  general  scope  of  these 
arguments — the  additional  weight  attached  to  the  sentence,  the 
purity  of  the  tribunal,  and  the  elevation  of  character  communicated 
to  the  body  of  the  citizens  by  the  discharge  of  such  important 
functions — must  be  familiar  to  all  our  readers.  It  will  be  more 
germane  to  the  matter,  to  inquire  what  arguments  Mr  Brown  has 
been  able  to  adduce  on  the  opposite  side.  Mr^rown  has  encumbered 
the  simple  question,  juries  or  no  juries,  with  an  immense  quantity 
of  extraneous  discussion.  Objections  to  the  multiplicity  of  juries  in 
the  English  system,  objections  to  the  numbers  of  which  these  juries 
are  composed,  objections  to  the  requirement  of  unanimity,  objections 
to  the  method  and  amount  of  payment  which  jurymen  receive, 
and  many  other  criticisms  of  the  same  sort,  all  refer  to  points  of 
mere  detail — useful,  perhaps,  as  a  peg  on  which  to  hang  some  small 
smart  writing,  thereoy  filling  up  the  pages  of  a  pamphlet — but 
none  of  them  bearing  in  the  least  degree  on  the  great  question  at 
issue.  Upon  that  qnaestion  Mr  Brown's  arguments  may  be  reduced 
to  two — (1.)  That  jurymen  are  put  to  loss  and  inconvenience  by 
being  compelled  to  attend  court  to  the  neglect  of  their  business, 
without  adequate  compensation;  (2.)  That  jurymen  are  frequently 
incompetent  or  partial,  or,  in  Mr  Brown's  own  redundant  affluence 
of  expression,  ^^  i  accuse  it  (the  system)  of  in&pacity  or  ignorance, 
of  partiality,  of  cumbersomeness,  of  barbarism." 

To  the  first  argument  no  reply  need  be  vouchsafed.  When 
Englishmen  come  to  grudge  what  portion  of  their  time  may  be 
required  for  the  administration  of  justice,  when  they  think  it  nard 
that  some  slight  self-sacrifice  may  be  looked  for  at  their  hands  in 
defence  of  their  liberties  and  their  laws,  when  they  deem  it  no 
degradation  to  exact  money  for  the  performance  of  an  important 
civic  duty,  then  the  sooner  the  system  of  jury  trial  comes  to  an  end 
the  better. 

With  regard  to  the  second  accusation,  some  embarrassment  is 
experienced,  owing  to  the  vague  language  in  which  Mr  Brown  has 
disguised  his  opinions.  It  is  hard  to  tell  whether  he  would  wish 
Junes  superseded  altogether,  or  whether  he  would  make  any  excep* 
tion  to  the  rule  of  total  abolition.  In  one  place  he  says,  '^  Eetain 
them,  if  you  will,  in  all  prosecutions  for  political  offences,  and  in  any 
case  wherein  public  liberty  may  be  concerned,  or  wherein  the  judge 
may  possibly  have  a  bias^  This  view  seems  to  have  been  derived 
from  Mr  Bentham,  who  would  retain  the  jury  in  all  cases  in  which 
the  liberty  of  the  subject  may  come  in  question,  but  in  no  others. 
The  answer  is  quite  plain.  It  is  impossible  to  know  what  cases 
would  fall  under  this  category.  No  one  can  tell  at  the  beginning 
of  a  case  what  questions  may  arise  in  the  conduct  of  it ;  and,  as  a 
matter  of  fact,  some  of  the  most  important  questions  in  constitutional 
law  have  arisen  in  civil  cases.  This  difficulty  is  shown  in  the 
very  words  employed  by  Mr  Brown.  What  does  he  mean  by  sajring 
he  would  have  a  jury  in  all  cases  ^^  wherein  the  judge  may  possibly 
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have  a  bias?"  as  if  a  jadge  may  not  have  a  bias  in  any  case  that 
comes  before  him.  But,  inconsistent  as  Mr  Brown's  statements  are, 
the  general  tone  of  his  essay  goes  to  condemn  juries  altogether.  As 
to  criminal  cases,  he  says :  ^^  Apply  Lord  Mansfield's  observations  to 
criminal  trials,  and  what  do  they  lead  to  t  There  is  not  a  session 
or  assize  passes  but  we  see  notorious  criminals  escape,  in  spite  of 
convincing  evidence;  and,  to  aggravate  the  evil,  tne  law  never 
allows  a  man  to  be  tried  again  on  the  same  charge.  (Does 
Mr  Brown  wish  this  changed  also  t )  It  is  thus  that  the  whole  herd 
of  villains,  who  live  by  plunder,  come  to  look  on  the  law  as  a  rather 
old  net,  full  of  holes,  through  which  any  slippery  fish  may  escape." 
In  the  illustrations  which  Mr  Brown  uses,  his  dislike  to  juries  in  all 
cases  becomes  yet  more  obvious.  Indeed,  those  illustrations  are 
derived  from  that  very  class  of  cases  in  which  he  expresses  his  readi- 
ness to  tolerate  juries,  t.^.,  cases  in  which  the  liberty  of  the  subject 
is  involved.  ^^  How  long  is  it  since  an  Irish  jury  found  a  verdict  of 
wilful  murder  against  Lord  John  Bussell,  because  a  poor  man  had 
fallen  a  victim  to  a  national  famine ;  or  refused  to  convict  the  noto- 
rious Phoenix  conspirators  at  Tralee  ?  In  many  parts  of  Ireland,  it 
is  next  to  impossible  to  get  a  conviction  of  the  assassins  who  execute 
the  dark  and  bloody  decrees  of  Whiteboys  and  Bibbonmen.  On  the 
other  hand,  when  popular  feeling  is  strongly  excited  against  the 
accused,  the  jury  becomes  a  blind  instrument  of  vengeance.  Every 
one  of  the  judicial  murders  and  confiscations  committed  under 
Charles  11.,  was  committed  by  means  of  a  JQiy*"  Of  course  Mr 
Brown  refers  here  to  the  great  invention  of  Titus  Oates,  and  to 
that  unfortunate  afiair  known  on  the  other  side  of  the  Channel 
as  the  ^^Conspiration  des  poudres  et  des  farines."  No  one,  we 
suppose,  will  deny  that  jurymen  are  human  beings,  and  being  so, 
are  afiected  by  human  emotions,  even  by  human  prejudices.  Say 
that  in  times  of  great  delusions,  such  as  the  delusion  of  the  Popish 
plot,  or  in  times  of  great  local  excitement,  as  on  the  occasion  of 
the  Birmingham  riots  in  1791  against  Dr  Priestly  and  the  Dis- 
senters, Junes  are  found  to  perpetrate  acts  of  gross  injustice.  The 
question  is.  Would  not  juages  have  done  the  same  T  We  con- 
cede that  juries  are  only  on  a  level  with  average  human  nature ; 
but  what  tribunal  can  be  obtained  which  shall  always  be  superior  to 
that  level  t  If  Mr  Brown  will  ^  back  to  a  neriod  so  exceptional  as 
the  frenzy  of  the  Popish  plot  m  order  to  nnd  illustrations  for  an 
argument  which  is  meant  to  have  a  universal  application,  we  would 
ask  him.  Who  was  it  that  condemned  Lord  Sts^ord  t  Not  a  jury 
taken  from  the  crowds  that  cried,  ^^  God  bless  you,  my  lord ;  we 
believe  you,  my  lord,"  when  that  unhappy  nobleman  protested  his 
innocence  on  the  scaffold,  but  the  highest  court  of  judicature  in  the 
realm.  And  be  it  remembered,  that  Lord  Sta£Pora  was  the  very  last 
victim  of  the  lies  of  Oates  and  Dangerfield.  When  convictions  could 
no  longer  be  obtained  from  the  bigotry  and  credulity  of  tailors  and 
tallow-chandlers,  they  were  obtained  from  the  bigotry  and  credulity 
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of  the  House  of  Lords.  But  when  that  miserable  madness  had 
possession  of  the  whole  land^  why  should  snch  saperiority  to  the 
passions  of  the  time  be  looked  for  in  juries  alone  f  Did  Mr  Brown 
ever  read  the  charges  of  the  judges  in  these  cases  t  Does  he  think 
the  victims  would  have  been  safer  with  Scrocgs  and  Jeffreys  as  the 
Boie  arbiters  of  their  fate,  than  they  were  witni  a  jury  f  Were  those 
meek  and  impartial  men  forced,  in  violation  of  their  feelings,  into 
the  shedding  of  innocent  blood  f  On  the  contrary,  the  judges 
were  far  the  most  culpable.  The  jmries  were  led  away  by  popular 
delusion,  and  by  the  anthoritv  of  the  ermine;  but  the  judges 
sinned  against  their  own  convictions.  Lord  Guildford,  while  secretly 
drawing  up  a  refutation  of  the  whole  fable,  did  not  shrink  from  brow- 
beating Soman  Catholics  from  the  judmnentHseat,  and  from  declaring 
that  the  truth  of  the  stoiv  was  as  plam  as  the  sun  in  the  heavens. 
And  if  to  this  it  be  urged  that  the  advance  of  society  has  improved 
the  morale  of  the  bench,  we  answer,  that  the  same  advance  has 
improved  also  the  intelligence  and  the  independence  of  juries.  But, 
indeed,  it  is  idle,  in  discussing  this  question,  to  take  our  illustrations 
from  the  period  immediately  preceding  the  Revolution,  a  time  when, 
in  the  words  of  Lord  Macaalay,  ^^  a  state  trial  was  merely  a  murder, 
preceded  by  the  uttering  of  certain  gibberish,  and  the  performance 
of  certain  mummeries."  Throughout  the  whole  of  this  brochure^ 
Mr  Brown  adopts  a  very  natural  but  very  fallacious  mode  of  reason- 
ing, in  throwing  the  blame  of  all  wrong-doing  invariably  on  the 
juries.  His  whole  argument  seems  based  on  the  assumption,  that 
our  trials  are  by  juries  aicne^  not  by  juries  and  a  judge.  It  would 
be  curious  to  inquire  which  of  the  two  have  been  generally  respon- 
sible for  the  scandalous  results  which  have  from  time  to  time  occurred. 
At  all  events,  the  history  of  our  country  affords  no  good  pounds  for 
maintaining  that  the  one  should  be  thrown  overboard,  and  the  other 
invested  with  the  whole  power.  Certainly  it  would  never  do  to 
change  in  the  direction  proposed  by  Mr  Brown.  What  should  we 
gain  oy  the  transference  t  Decisions  uninfluenced  by  passion  or 
interest  t  We  doubt  it.  Education  does  not  necessarifv  imply  a 
perfect  ^^diy  light"  of  the  mind,  a  superiority  to  all  prejudice,  an 
absence  of  all  selfishness.  Let  Mr  Brown  listen  to  the  trial  of  a 
poacher  by  a. few  justices  of  the  peace,  and  then  say  whether  the 
upper  are  more  prone  to  eouity  than  the  middle  classes.  Better  all 
juries  and  no  judges  in  trials  such  as  we  are  now  discussing,  than  all 
judges  and  no  juries.  There  are  some  instances,  indeed,  but  these 
are  few,  in  which  the  bench  has  protected  the  accused  from  the 
frown  of  power,  or  from  an  outburst  of  popular  frenzy.  Far  oftener 
has  this  honourable  nart  been  played  by  the  jury.  If  Chief- Justice 
Pratt  declared  the  illegality  of  general  warrants  in  defiance  of  the 
hatred  with  which  Wilkes  was  regarded  by  the  Crown,  the  maligned 
juries  at  the  trials  of  Hardy  and  Home  Tooke  protected  English 
liberty  against  the  partiality  of  Lord  EUenborough  and  the  tears  of 
Lord  Eldon.     As  regards  criminal  and  political  offences  at  least, 
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Mr  Brown  has  not  made  out  his  case.  He  has  succeeded  in  adducing 
no  reasons  which  should  incline  us  to  relinquish  what  Mr  Hallam 
calls  '^  the  grand  principle  of  the  Saxon  polity,  the  trial  of  facts  by 
the  country.  From  this  principle,"  adds  the  historian,  ^^  may  we 
never  swerve — may  we  never  be  compeUed,  in  wish,  to  swerve,  by 
a  contempt  of  their  oath  in  jurors,  and  a  disregard  of  the  just  limits 
of  their  trust." 

The  Question  of  juries  in  civil  cases  is  attended  with  more  diffi- 
culty. Here,  in  Scotland,  opponents  of  the  system  are  sure  of  a 
patient,  and  even  a  favourable  hearing,  for  it  has  not  long  had 
root  among  us,  and  has  at  no  time  been  regarded  with  unanimous 
approval.  The  great  argument  against  it,  otcourse,  is  the  difficulty 
which  unlearned  men,  without  any  special  training  for  the  purpose, 
must  experience  in  determining  the  subtle  questions  which  constantly 
come  before  the  courts  of  justice.  Mr  Brown  sets  forth  this  view 
in  a  strain  of  somewhat  clumsy  irony: — ^'As  Numa  was  taken 
from  the  plough  to  the  sceptre,  so,  at  tne  summons  of  the  law,  our 
jurymen  quit  their  shops  for  the  courts  of  justice ;  they  march 
straight  from  the  weighing  of  candles  to  the  weighing  of  testimony 
— ^from  the  measuring  of  tape  to  the  measuring  out  of  fate — from 
dealing  in  bacon  and  cheese  to  dealing  with  the  lives,  properties,  and 
liberties  of  men.  Yerilv  we  are  a  wise  people,  whose  commonalty 
possess  by  intuition  the  laculty  which  costs  a  lawyer  many  years  to 
acquire — many  long  years  of  laborious  study  and  practice — the 
faculty  of  hearing  without  being  deluded  by  sopnistry  and  eloquence, 
of  catching  and  connecting  as  it  flies  the  broken  and  disjointed  evi- 
dence of  numerous  and  contradictory  witnesses ;  of  selecting  what  is 
material,  and  rejecting  what  is  irrelevant ;  of  sifting  the  wheat  from 
the  chafiv  the  substantial  from  the  seeming,  and  extracting  the  kernel 
of  truth  from  the  misshapen  husk  of  errors  in  which  it  is  enveloped. 
The  Greeks  fabled  that  the  Goddess  of  Wisdom  sprang  fully  armed 
and  grown  from  the  head  of  Zeus.  The  English  seriously  believe 
that  judicial  wisdom  springs  forth  mature  from  every  tradesman's 
head.     This  is  a  fit  article  of  faith  for  a  nation  of  shopkeepers." 

Now,  thb  is  all  very  fine,  but  quite  wide  of  the  point  at  issue. 
*^  The  commonal^"  has  no  occasion  to  acquire  all  those  wonderful 
faculties  which  Imr  Brown  so  obligingly  attributes  to  lawyers.    As 

i'urymen,  they  would  have  no  opportunity  for  calling  into  exercise. 
!n  discussing  this  subject,  it  is  too  often  forgotten  that  it  is  the  duty 
of  the  judge  to  clear  away  all  difficulties,  and  to  lay  a  plain  question 
of  fact  before  the  jury.  His  intellect  must  grapple  with  those  mys- 
terious subtleties — the  existence  of  which  seems  to  be  always  assumed 
as  a  matter  of  course.  All  the  plausible  allegations,  and  irrelevant 
statements,  and  ingenious  suggestions,  it  is  his  business  to  put  aside, 
and  to  present  the  facts  of  tne  case  to  the  jury,  freed  from  all  the 
colouring  of  the  parties.  Mr  Brown  alleges  that  absurd  verdicts  are 
frequently  returned,  owing  to  an  ignorance  of  law  on  the  part  of  the 
jurymen.    The  fact  may  be  so ;  but  that  merely  proves  that  the  di- 
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rections  of  the  court  were  insufficient,  or,  in  other  words,  that  the 
judge  did  not  do  his  duty.  It  is  surely  a  singular  process  of  reasoning 
to  conclude  from  the  neglect  or  incompetence  of  the  judge  to  the  aboli- 
tion of  the  jury.  Nor  snonld  it  be  lett  out  of  sight  that  the  jury  have 
only  to  do  with  the  facts  as  laid  before  them  in  court;  with  the  abstract 
rignt  of  the  matter  they  have  no  concern.  It  is  a  simple  case  of  be- 
lieving or  disbelieving  witnesses — a  mere  instance  or  reasoning  on 
probable  evidence,  a  thing  every  man  has  to  do  every  day  of  his  life. 
Mr  Brown  speaks  thus  of  the  composition  of  juries,  again  indulging 
his  satiric  humour: — '^  How  often  do  they  consist  of  men  whose 
studies  have  been  confined  to  their  order-books  and  ledgers,  whose 
minds  have  only  been  exercised  in  devising  bargains  and  providing  for 
their  payments,  who  have  taken  part  in  no  debates  but  those  of  the 
ale-house  and  club-room,  and  whose  discernment  has  been  chiefly 

Eractised  in  finding  out  whether  Mr  Smith  or  Mr  Jones  was  to 
e  trusted  t "  What  advantage  jurymen  would  derive  from  being 
able  debaters,  and  experienced  in  all  the  wisdom  of  debating  societies, 
it  is  hard  to  comprehend ;  but  it  is  very  easy  to  comprehend  how 
great  is  the  advantage  which  they  derive  fi:t>m  having  oeen  ^*  prac- 
tised in  finding  out  whether  Mr  Smith  or  Mr  Jones  was  to  be 
trusted."  The  answer  to  this  very  important  question  is  only  to  be 
obtained  by  reasoning  firom  evidence,  precisely  what  the  jury  have 
to  do  when  they  enter  the  box.  But  besides  the  direct  guidance 
which  juries  obtain  from  the  judge  on  points  of  law,  they  are  greatly 
influenced  by  any  expressions  of  opinion  which  may  escape  him  as  to 
the  merits  of  the  case.  In  this  matter  the  practice  of  judges  is  very 
various.  Some  conceal  their  mind  very  carefully;  others  hardly 
attempt  to  do  so.  But  even  the  most  cautious  cannot  avoid  giving 
a  slight  lead,  and  that  lead  the  jury  is  almost  always  willing  to  foE 
low.  Juries  are  seldom  self-willed.  In  their  desire  to  shun  respon- 
sibility, thev  are  only  too  glad  to  avail  themselves  of  any  hint  wnich 
may  be  held  out  to  them.  The  remarks  of  M.  Cottu  respecting 
French  juries  are  equally  applicable  to  our  own : — "  Led^sir  ardent 
de  bien  faire  dont  les  iur^  sent  g^n^ralement  anim^,  et  la  crainte 
de  s'^garer,  les  jette  dans  une  ob^issance  passive  k  I'impulsion  qui 
leur  est  donnde  par  16  pr^ident  de  la  Cour  d' Assise,  et  si  ce  magi- 
strat  sait  s'emparer  de  leur  estime,  alors  leur  confiance  en  lui  ne 
connoit  plus  de  homes.  lis  le  consid&rent  comme  F^toile  qui  doit 
les  guider  dans  I'obscurit^  qui  les  environne,  et  pleins  d'un  respect 
aveugle  pour  son  opinion,  ils  n'attendent  que  la  manifestation  qu'il 
leur  en  tait  pour  la  sanctionner  par  leur  declaration.  Ainsi  au  lieu 
de  deux  iuges  que  I'accus^  devoit  avoir,  il  n'en  a  bien  souvent 
qu'nn  seul,  qui  est  le  president  de  la  Cour  d*  Assise." 

The  truth  is,  that  much  eloquence  has  been  wasted  upon  the  in- 
competency of  juries  in  civil  cases.  It  is  not  difficult  to  turn  the 
institution  into  ridicule.  Better  jokes  may  easily  be  made  upon  it 
than  have  been  achieved  by  Mr  brown.  The  receipt  for  making 
game  of  it  is  very  simple.     Collect  all  the  foolish  verdicts  you  ever 
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heard  of,  represent  jurymen  as  tossing  shillings  to  aid  their  decision, 
glorify  the  subtlety  of  a  well-trained  advocate,  intensify  the  stupidity 
of  a  respectable  grocer,  serve  up,  seasoned  with  telling  allusions  to 
Bardell  v.  Pickwick,  and  the  aish  is  complete.  But,  in  the  first 
place,  this  sort  of  thing  is  not  convincing  argument,  and,  in  the 
second,  it  may  be  employed  on  the  other  side  with  equal  truth.  Mr 
W.  N.  Best,  author  of  a  well-known  work  on  the  law  of  evidence, 
lately  delivered  a  speech  on  trial  by  jury  before  the  Juridical  Society 
of  London,  of  which  a  summary  is  given  in  the  Solicitors'  Journal 
and  Reporter  for  May.  In  the  course  of  it  he  touches  upon  this 
branch  of  the  subject — the  unfitness  of  juries  to  determine  civil 
cases.  Like  a  skilled  arguer,  he  goes  at  once  to  results,  and  looking 
at  them,  he  maintains  that  faulty  rulings  of  the  Court  upon  points 
of  law  have  been  far  more  frequent  than  absurd  verdicts  from  juries 
upon  matters  of  fact.  He  supports  this  position  by  a  long  series 
of  instances  too  numerous  to  be  quoted  here,  and  concludes  as  fol- 
lows : — ^'  If  the  present  question  is  ever  brought  before  Parliament, 
I  hope  some  member  will  move  for  a  return  of  the  number  of  new 
trials  granted  in  each  Court,  specifying  which  were  granted  for 
misdirection,  and  which  for  verdicts  against  evidence,  together  with 
the  fate  of  each  rule.  But,  in  the  meantime,  I  make  this  offer  to 
any  gentleman — for  every  wrong  verdict  of  a  jury  you  produce  me, 
I  will  produce  Vop  a  wrong  decision  of  a  court  or  judge ;  and  see 
whose  list  will  be  exhausted  first.  I  venture  to  say  it  will  not  be 
miner  We  believe  Mr  Best  to  be  right.  Juries  sometimes  make 
mistakes,  for  no  tribunal  is  infallible,  but  their  decisions  are  in 
general  correct.  And  this  is  all  we  are  entitled  to  expect.  We 
cannot  anticipate  that  any  human  institution  will  be  unerring  in  its 
working;  if  it  works  for  good  on  the  whole^  that  should  be  enough. 
The  accusation  that  juries  sometimes  decide  corruptive  is  to  be  an- 
swered in  the  same  manner.  That  they  do  so  occasionally  is  admitted. 
That  they  do  so  generally,  or  that  they  do  s5  as  often  as  a  permanent 
tribunal  would  be  likely  to  do,  is  denied.  It  is  a  truism  to  assert 
that  a  small  body,  every  member  of  which  is  known  beforehand, 
must  be  more  accessible  to  corruption  than  a  larger  body,  no  mem- 
ber of  which  can  possibly  be  known  till  the  moment  of  trial.  To 
sum  up  the  whole  m  the  words  of  Mr  Best,  ''  I  put  it  to  any  person 
who  has  had  any  fair  amount  of  experience  in  the  matter,  whether 
the  decisions  of  judges  on  law,  and  of  juries  on  facts,  are  not  in 
general  correct,  corruption  and  misdecision  being  the  comparatively 
rare  exceptions."  And,  we  may  add,  that  when  corruption  or  mis- 
decision  do  occur,  they  are  at  least  as  likely  to  be  found  upon  the 
bench  as  in  the  jury  box.  It  is  curious  to  remark  how  pertinaciously 
the  errors  of  juries  are  remembered  and  dwelt  upon,  while  their 
merits  are  never  recalled.    Their  evil  deeds  live  after  them,  but  the 

f;ood  they  do  is  writ  in  water.    And,  to  add  to  the  absurdity,  the 
act  that  their  deeds  are  evil  is  determined  by  the  parties  who  suffer 
from  them.    The  losers  attack  the  tribunal  vehemently,  the  winners 
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have  no  particalar  interest  to  defend  it.  The  assailants  bellow  like 
Prometheus,  while  the  other  side  is  satisfied  and  silent.  There  is 
generally  a  loser  in  every  case,  and  as  he  and  his  occupy  themselves 
mr  a  month  or  so  after  the  trial  in  talking  and  (if  they  can)  in 
writing  against  juries,  while  the  successful  litigants  remain  in  serene 
quiet,  the  merits  of  the  question  are  not  laid  very  fairly  before  the 
public.  All  this  non-professional  criticism  is  entitled  to  very  little 
respect.  It  is,  universally,  the  offspring  of  prejudice  or  of  interest. 
Judges  and  magistrates  of  every  grade  are  exposed  to  it  not  less 
than  juries,  although  in  their  case  it  does  less  mischief.  It  is  not 
many  months  ago  since  the  Times  attacked  as  bad  law  a  ruling  of 
the  English  bench  as  to  the  liability  of  a  paper  which  gives  currency 
to  a  libel.  As  might  have  been  expected,  the  Times  was  wrongs 
and  the  judges  were  right;  but  haa  the  decision  by  any  chance 
taken  the  shape  of  a  verdict,  we  can  imagine  how  the  Thunderer 
would  have  inlminated  against  an  institution  whereby  grocers  and 
haberdashers  were  constituted  guardians  of  the  libertv  of  the  press. 
In  favour  of  these  maligned  juries  we  can  plead  the  example  of 
other  countries,  and  the  precedent  of  our  own  earliest  ])ractice.  The 
nations  from  whom  our  jurisprudence  is  derived  entrusted  all  mat- 
ters to  the  decision  of  unlearned  bodies  closely  resembling  our  juries. 
The  Athenian  dikasteries,  indeed,  were  invested,  as  we  should  think, 
with  too  much  power,  being  judges  both  of  law  and  of  fact ;  but  the 
functions  discharged  by  the  Roman  jttdices  under  the  system  of for- 
mulcB — the  brightest  period  of  the  Roman  law — exactly  corresponded 
with  the  duties  of  our  modem  jurors.  In  England,  trial  by  jury  in 
civil  causes  has  obtained  from  time  immemorial.  In  America,  in 
the  first  session  of  Congress,  the  following  article  was  incorporated 
with  the  Constitution  : — ^^  In  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the  right  to  trial  by  jury 
shall  be  preserved."  And  as  to  our  own  country,  ^^  that  in  Scotland 
civil  causes  were  formerly  tried,  as  they  now  are  in  England,  by  jury, 
is  an  historical  fact,  to  the  truth  of  which  the  public  records  bear 
testimony"  {TTiouahts  on  Trial  by  Jury,  Edinburgh,  1806.  And 
Reg.  Maj.  Stat.,  Robert  III.,  cap.  36,  there  quoted).  Some  readers 
may  question  the  authority  of  the  Regiam  Majestatem  on  this  or  any 
other  point  connected  with  the  old  law  of  Scotland.  It  is,  indeed, 
very  aoubtful  whether  that  book  is  anything  else  than  a  mere  copy 
of  the  Treatise  of  Glanvill  de  legibus^  and  its  statements  are  to  be 
received  with  caution.  But,  without  relying  on  its  authority,  and 
laying  aside  the  old  trials  per  pares j  or  trials  before  the  suitors  of  the 
Baronial  and  other  courts,  as  different  in  principle  from  trial  by 
jury,  we  may  yet  conclude  with  Mr  Forsyth  that  "  there  undoubt- 
edly existed  in  Scotland  in  ancient  times  trial  by  jury  in  some  cases 
of  a  civil  nature,  and  its  form  seems  to  have  closely  resembled  that 
which  prevailed  in  England"  {Forsytli^s  History  of  Trial  by  Juryy 
p.  303).  Spottiswood  tells  us  that  all  cases  of  spoliation  and  intrusion 
were  precognosced  by  a  verdict  of  twelve  men  best  knowing  the  land. 
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Lord  Kaimes  declares  that  the  records  of  the  inferior  courts  of  Scot- 
land show  that  civil  causes  were  formerly  tried  by  juries  (Hist 
TraeUj  vol.  i.,  p.  273-4).  And  in  serrice  of  heirs,  in  investigations 
into  priority,  and  in  striking  the  fiars,  the  verdict  of  a  jury  has 
always  been  required.     How  it  was  that  the  system  never  attained  a 

fmeral  development  in  Scotland,  it  is  difficult  to  ascertain.  Lord 
aimes*  theory,  that  juries  were  rendered  useless  by  the  large  num- 
ber of  our  judges,  is  not  satisfactory.  But  it  is  more  to  the  purpose 
to  defend  the  system  in  its  revival  than  to  invent  ingenious  explana- 
tions of  the  disuse  and  oblivion  into  which  it  fell.  Beyond  doubt, 
the  great  advantage  conferred  by  a  casual  tribunal  is  the  security  it 
affords  for  purity  of  justice.  History  teaches  that  it  is  almost  im- 
possible to  Keep  a  fixed  tribunal  pure  for  a  great  length  of  time.  It 
IS  no  answer  to  this  to  dwell  upon  the  unsullied  rectitude  of  our  pre- 
sent magistrates.  It  would  be  sanguine  to  assume  that  things  will 
always  continue  as  they  are  now.  Institutions  should  be  adapted, 
not  to  a  state  of  great  perfection,  but  to  the  ordinary  average  of 
human  nature.  The  millennium  has  not  arrived  yet,  and  what  has 
happened  once  may  happen  again.  The  publicity  ensured  by  the 
press  affords  no  adequate  safeguard.  Indeed,  it  is  impossible  to  say 
bow  long  that  publicity  would  last  were  the  protection  of  juries 
withdrawn,  and  were  the  judges  empowered  to  decide  all  cases  in 
which  the  liberty  of  the  press  was  involved.  Casual  tribunals,  more- 
over, possess  other  merits  less  obvious,  perhaps,  than  the  above,  but 
not  to  be  overlooked.  A  fixed  tribunal  decides  by  rules  and  preced- 
ents valuable  as  applied  to  questions  of  law,  but  positivelv  mischiev- 
ous if  applied  unbendingly  to  questions  of  fact,  with  all  their  infinite 
variety.  It  was  this  which  gave  rise  to  all  the  absurd  gradations  of 
proof  which  encumbered  the  canon  law,  and  distinguished  even  the 
Boman  law  under  the  extraordinaria  judicia.  Junes  come  to  their 
work  with  much  greater  freshness,  and  much  less  fettered  by  gene- 
ralisations, which  no  ingenuity  can  render  applicable  to  all  the  various 
circumstances  which  may  come  before  a  court.  Lastlj/j  in  the  words 
of  Mr  Best,  '^  the  consequences  of  the  errors  of  the  casual  tribunal 
are  immensely  less.  Theirs  are  mostly  errors  of  impulse,  and  their 
consequences  almost  entirely  confined  to  the  case  in  which  they  are 
committed.  The  errors  of  a  fixed  tribunal,  on  the  contrary,  are  the 
errors  of  system^  and  their  effects  lasting  and  general."  The  whole 
argument  cannot  be  better  summed  up  than  by  a  quotation  from 
Lord  Brougham's  great  speech  on  the  state  of  the  law  in  1828  : — 
'^  Speaking  from  experience,  and  from  experience  alone,  I  must  own 
that  I  consider  the  method  of  juries  a  most  wholesome,  wise,  and 
almost  perfect  invention  for  the  purpose  of  judicial  inquirv.  In  the 
first  place,  it  controls  the  judge,  who  might,  not  only  m  political 
cases,  have  a  prejudice  against  one  party  or  a  leaning  towards 
another,  but  might  also,  in  cases  not  avowedly  political,  where  some 
chord  of  politicd  feeling  is  struck,  if  left  supreme,  show  a  bias  re* 
VOL.  m. — no.  xxxm.  sxptbhbbr  1869.  o  o  o 
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specting  suitors,  or  what  is  as  detrimental  to  jastice,  their  counsel  and 
attorneys.  In  the  second  place,  it  supplies  that  knowledge  of  the 
world,  and  sympathy  with  its  tastes  and  feelings,  which  judges  set 
dom  possess,  and  which,  irom  their  habits  and  station,  it  is  not  neceft* 
sary  that  they  should  possess,  in  a  large  measure,  upon  all  subjects. 
In  the  tliird  place,  what  individual  can  so  well  weigh  conflicting 
evidence  as  a  number  of  men  indifferently  chosen  from  the  middle 
classes  of  the  community,  of  various  habits,  character,  and  ability  T 
The  number  and  variety  of  the  persons  b  eminently  calculated  to 
secure  a  sound  conclusion  upon  the  opposing  evidence  of  witnesses, 
or  of  circumstances.  Lastfyy  What  individual  can  so  well  assess  the 
amount  of  damages  which  a  plaintiff  ought  to  receive  for  any  injury 
he  has  sustained  t  The  system  is  above  all  praise ;  it  looks  well  in 
theory,  and  it  works  well  in  practice."  As  to  the  unpopularity  of  the 
institution  with  the  Scottish  public,  we  believe  this  to  be  greatly  ex- 
aggerated ;  and  we  shall  continue  in  this  belief  until  we  see  litigants 
more  frequently  availing  themselves  of  the  privilege  of  having  their 
cases  tried  by  a  judge  without  a  jury,  if  they  can  agree  on  such  a 
course  as  desirable. 

With  regard  to  what  Mr  Hallam  calls  so  justly  *^  that  preposterous 
relic  of  barbarism,  the  requirement  of  unanimity,"  we  gladly  find 
ourselves  at  one  with  Mr  Brown.  The  origin  of  this  requirement 
has  been  clearly  explained  by  Mr  Forsyth.  To  go  no  further  back 
than  the  assize  of  novel  disseisin  of  Henry  II.,  it  was  then  required 
that  twelve  of  the  jurors  should  agree  in  the  verdict  But,  in  order 
to  understand  the  real  force  of  this  rule,  it  should  be  remembered 
that  at  that  date  jurors  were  merely  witnesses.  They  were  only  a 
body  selected  from  among  the  immediate  neighbours  of  the  litigants, 
as  being,  from  their  position,  the  most  likely  people  to  have  a  per- 
sonal knowledge  of  tne  facts  of  the  case ;  and  all  that  was  demanded 
of  them  was,  that  they  should  give  their  testimony  with  regard  to 
those  facts.  No  evidence  was  led  before  them,  for  they  knew  more 
about  the  matter  than  any  evidence  could  teach  them.  They  were, 
in  fact,  mere  depositaries  of  knowledge — witnesses  and  jurors  in  one. 
They  did  not  even  approach  to  their  present  functions  till  the  reign 
of  Henry  lY.  Hence,  the  rule  that  twelve  should  agree  in  the 
verdict  returned,  or,  more  strictly  speaking,  in  the  opinion  of  the 
facts  expressed,  was,  in  its  original  form,  a  mere  rule  of  evidence. 
It  stood  exactly  on  the  same  footing  as  the  rule  which  requires  two 
witnesses  to  attest  the  validity  of  a  will,  and  a  large  body  of  concur- 
rent oral  testimony  was  required  in  order  that  important  rights  should 
not  be  decided  upon  by  one  or  two  individuals — a  regulation  espe- 
cially needed  in  times  of  which  peijury  was  the  prevailing  crime. 
As  to  the  number  twelve,  we  need  hardly,  with  Lora  Coke  and  Lord 
Somers,  account  for  the  preference  given  to  it  bv  referring  to  the 
number  of  the  tribes,  or  of  the  apostles ;  it  is  simpler  to  remark  that 
twelve  seems  always  to  have  been  the  favourite  number  for  consti- 
tuting a  court  among  the  Scandinavian  nations.    It  may  easily  be 
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supposed  that  the  concurrence  of  twelve  was  not  attained  without 
occaaional  difficulty.  In  very  old  times  a  verdict  was  sometimes 
taken  from  eleven  ;  but  this  practice,  always  rare,  was  definitively 
put  a  stop  to  in  the  reign  of  Edward  III.,  when  a  verdict  from  less 
than  twelve  was  declared  a  nullity,  and  the  judges  were  empowered 
(as  Lord  Campbell  told  a  jury  the  other  day  in  a  fit  of  undignified 
passion)  to  carry  non-agreeing  jurors  about  the  country  in  a  cart. 
But,  besides  this  peripatetic  compulsion,  more  decided  measures 
could  be  resorted  to.  JSest  of  all  tnese  was  the  plan  of  afibrcement, 
as  it  was  called,  which  was  simply  adding  a  sufficient  number  to  the 
original  jury  until  twelve  were  found  to  agree  in  the  same  conclusion  ; 
and  this  conclusion  became  the  verdict  of  the  assize.  In  the  words 
of  Bracton,  *^  de  consilio  curiae  affi^rtvietur  assisa  ita  quod  apponantur 
alii  juxta  numerum  roajoris  partis  qua9  dissenserit,  vel  saltern  quatuor 
vel  sex,  et  adjungantur  aliis."  This  expedient  seems  open  to  no 
objections.  No  violence  was  done  to  the  conscientious  convictions  of 
a  minority.  They  were  not  even  asked  to  change  their  opinions. 
There  was  no  unseemly  compulsion,  and  no  unnecessary  delay.  All 
that  was  done  was,  that  the  number  of  thejurors  was  increased  till  a 
rule  of  evidence  could  be  complied  with,  ^tiut  in  Fleta  (date  Edward 
I.)  we  have  a  very  difierent  mode  given  for  arriving  at  this  desired 
result.  It  is  there  laid  down  that  the  sheriff  is  to  keep  the  jarors 
sine  cibo  0t  potu  until  they  are  agreed.  It  is  not  quite  certain  whe- 
'therthis  practice  of  starving  juries  had  its  origin  m  a  desire  to  pro- 
duce unanimity.  The  oldest  form  of  the  rule  seems  to  have  been 
that  the  jury  should  neither  eat  nor  drink  after  they  were  once 
sworn  until  they  had  returned  their  verdict,  and  the  reason  given 
for  this  was  <'  for  eschewing  divers  inconveniences  which  might 
follow  thereupon,  and  that  especially  if  they  should  eat  or  drink  at 
the  costs  of  the  parties.''  Mr  Forsyth  gives  a  reason  less  compli- 
mentary to  our  Saxon  progenitors :  ^^  H  arose,  no  doubt,  from  the 
propensity  of  our  ancestors  to  indulge  in  excess  at  meals,  and  was 
dictated  by  a  fear  lest  jurors  should,  if  they  had  access,  when  im- 
panelled, to  food  and  drink,  become  incapacitated  from  a  due  discharge 
of  their  duty."  But,  whatever  may  have  been  the  origin  of  the  rule, 
it  was  very  soon  applied  in  order  to  compel  unanimity.  This,  taken 
together  with  the  fact  that  dissentient  jurors  were  frequentlv  fined, 
seems  at  first  sight  to  show  a  very  gross  disregard  for  conscientious 
opinions.  But  that  charge  will  appear  groundless  if  we  recall  to 
mind  the  important  fact,  that  the  jurors  were  then  witnesses.  ^^  J£ 
seven  men  swore  positively  that  they  had  seen  and  known  the  pos- 
session of  land  to  oe  in  a  particular  person  or  his  ancestors,  the  pre- 
sumption was  very  strong  that  five  other  neighbours  who  professed 
to  be  cognisant  of  the  matter  must  have  known  the  same  fact,  and 
that,  therefore,  in  refusing  to  concur  in  the  verdict  of  the  majority, 
they  were  deemed  to  be  gmlty  of  contumacy,  if  not  of  wilful  perjury" 
(Forsyth,  p.  244)  ;  and  consequently,  to  fine  them  or  to  starve  them 
could  hardly  be  said  to  do  violence  to  their  consciences.    To  do  such 
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violence  has  been  reserved  for  onr  enlightened  times.  Now,  when 
the  character  of  the  tribunal  has  totiQly  changed,  we  preserve  the 
full  absurdity  of  the  old  rule.  Now,  when  dissentient  minorities  are 
no  longer  contumacious  witnesses,  but  scrupulous  judges,  we  treat 
them  with  greater  harshness  than  ever.  We  starve  them  into  loss 
of  principle,  and  make  the  wants  of  the  stomach  overthrow  the  dic- 
tates of  the  conscience  ;  and,  to  sum  up  the  whole,  we  have  discarded 
the  gentler  remedv  of  afibrcement,  and,  at  a  time  when  to  apply 
compulsion  at  all  is  worse  than  absurd,  we  insist  upon  applying  the 
most  objectionable  form  of  compulsion  which  was  ever  in  use.  It 
was  quite  extraordinary  to  see  the  arguments  by  which  the  law  Lords 
justified  themselves  last  session  in  throwing  out  Lord  Campbell's 
bill  permitting  verdicts  to  be  returned  by  a  majority.  Not  one  of 
them  could  bring  forward  anything  deserving  the  name  of  a  reason. 
Not  that  this  need  be  wondered  at.  It  would  be  hard  to  find  reasons 
in  support  of  a  rule  which  is  at  variance  with  all  reason.  And  in 
spite  of  the  present  law  Lords,  the  weight  of  authority  is  against  it 
too.  Antiquarians  and  lawyers  unite  in  condemning  it.  Mr  Hal- 
lam  styles  it  a  ^^  relic  of  barbarism.''  Mr  Starkie  stigmatises  it  in 
similar  language.  Mr  Forsyth  says  he  is  persuaded  that  ^^  it  will 
be  found  impossible  to  justify  or  retain  a  rule  which  is  opposed  to 
both  justice-  and  expediency."  And  the  report  of  the  Common  Law 
Commissioners  of  1830 — a  report  signed  by  the  most  distinguished 
lawyers  of  the  day — declares  that  ^^  the  interests  of  justice  seem 
manifestly  to  require  a  change  of  law  upon  this  subject."  How  long 
the  change  so  required  will  be  in  conung  it  would  be  hard  to  tell. 

In  Scotland  this  absurdity  has  never  obtained  in  criminal  trials. 
^'  According  to  immemorial  usage,"  says  Mr  Forsyth,  ^^  in  Scotland 
criminal  charges  have  always  oeen  tried  by  an  assize,  or  jury  of 
fifteen."  There  seems  to  be  no  theory  by  which  the  adoption  of  this 
number  has  been  explained.  As  was  tne  case  in  England,  it  does 
not  seem  to  have  been  invariably  required  in  the  earliest  times.  ^^  An 
ordinary  assize,"  says  Mackenzie,  ^^  uses  to  consist  of  fifteen  persons, 
but  they  may  consist  of  more  or  fewer,  if  the  number  be  unequal ; 
and  thus,  the  penult  of  June  1614,  Ronald  was  tryed  and  convict 
for  dismembering  Donaldson  by  an  assize  of  13  persons"  (Mac- 
kenzie 8  Criminal  Lawj  "  Of  Assizes^^),  However,  the  legal  number 
soon  settled  itself  at  fifteen,  a  majority  being  empowered  to  return  a 
verdict.  Mr  Forsyth  thinks  the  requisition  of  imanimity  in  criminal 
cases  would  be  productive  of  less  mischief  than  in  civil.  His  main 
argument  in  behalf  of  this  view  is,  that  unless  the  evidence  be  so 
clear  as  to  convince  every  one,  mercy  should  prevail.  To  enter  upon 
this  question  would  extend  this  paper  to  a  most  unreasonable  length, 
and  it  is  the  less  necessary,  because  here  in  Scotland  the  verdict  of 
^^  not  proven"  affords  us  a  means  for  evading  the  difficulty  which 
seems  to  weigh  so  much  with  Mr  Forsyth.  The  propriety  of  that 
verdict  may  afford  matter  for  grave  discussion,  but  it  is  undoubtedly 
possessed  of  this  merit,  that  m  any  case  of  doubt  the  possibility  of 
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its  being  leturned  is  a  sufficient  guarantee  that  the  theoiy  of  pre- 
samed  innocence  will  have  frill  sway. 

In  civil  cases  the  English  rule  of  unanimity  was  forced  npon  us 
from  the  first  introduction  of  jury  trials  in  1815  up  to  1854.  We 
see  no  reason  to  doubt  that  the  existence  of  this  rule  was  one  great 
reason  why  trial  by  jury  in  civil  cases  was  so  long  unpopular  in  Scot- 
land. It  was  objectionable  on  two  grounds.  It  seemed  absurd  in 
itself,  and  it  was  contrary  to  what  we  had  been  accustomed  to  in 
criminal  cases.  By  17  and  18  Vict.,  c.  59,  a  majority  of  nine  to 
three  were  allowed  to  return  a  verdict  after  they  had  spent  six  hours 
in  debating  it.  And  by  the  Act  introduced  last  session  by  Mr  Dun- 
lop,  the  same  majority  is  allowed  to  return  a  verdict  after  three 
hours'  deliberation.  A  committee  of  the  Faculty  of  Advocates  ap- 
pointed in  the  month  of  March  to  consider  this  latter  Bill,  recom- 
mended further  advances  in  the  same  direction.  Two  hours  ap- 
peared to  the  committee  to  be  ample  time  for  discussion.  Some  of 
their  number  thought  even  one  would  suffice ;  and  they  recom- 
mended the  additional  enactment,  that  the  judge  should  be  allowed 
to  discharge  the  jury  entirely,  if,  after  the  lapse  of  three  hours,  they 
stated  that  there  was  no  probability  of  nine  jurors  concurring  in  a 
verdict.  Of  the  propriety  of  the  latter  recommendation,  there  can 
be  no  doubt.  A  jury  can  quite  easily  find  out  in  three  hours  whe^ 
ther  there  is  any  possibility  of  their  agreeing.  The  time  is  amply 
sufficient  for  that  purpose ;  and  to  keep  them  in  confinement  three 
hours  longer,  when  no  good  whatever  can  be  done  by  it,  is  a  vexa- 
tious absurdity.  As  to  the  length  of  time  during  which  the  Jury 
are  to  be  kept  consulting  before  a  verdict  shall  oe  received  from 
a  majority,  it  seems  to  us  very  questionable  how  far  such  a  matter 
should  be  the  subject  of  legal  enactment  at  all.  The  theory  is,  that 
a  definite  time  must  be  specified,  in  order  that  full  discussion  and 
deliberation  may  be  ensured.  In  answer  to  this,  we  would  refer  to 
the  old  saw  about  taking  a  horse  to  the  water.  You  may  lock  up 
jurymen,  but  you  can't  lorce  them  to  consult ;  and,  indeed,  consulta- 
tion would  be  of  very  little  use  if  there  were  nine  on  one  side  and 
only  three  on  the  other.  Jurymen  are  but  mortals,  and  mortals  are 
not  made  of  such  yielding  stim  that  any  amount  of  talking  would 
enable  three  to  convince  nine.  When  once  the  majority  required 
by  law  have  made  up  their  minds,  further  delay  is  useless,  and  to  en- 
force it  is  but  a  waste  of  time.  A  majority  should  be  required  suffi* 
ciently  large  to  afibrd  security  against  hasty  or  corrupt  decisions ; 
but  when  that  majority  has  agreed,  its  verdict  should  be  taken  at 
once. 

So  far  as  it  goes,  however,  Mr  Dunlop's  Act  will  do  good,  and  it 
may  be  hoped  that  its  reforms  will  do  something  towards  reconciling 
Scotland  to  trial  by  jury  in  cinl  cases,  an  institution  declared  by 
Mr  Justice  Story  to  be  "  an  inestimable  privilege — a  privilege 
scarcely  inferior  to  that  in  criminal  cases,  which  is  conceded  by  all 
to  be  essential  to  political  and  civil  liberty"  {Commentariesy  iii.  638). 
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CONTRIBUTIONS  TO  THE  LAW  OF  TRUSTS.— No.  VH. 

{Continued  from  page  407.) 

OF  THE  RULE  THAT  THE  TRUSTEE  CANNOT  CONTRACT  WITH,  OR 

PROFIT  BY,  THE  TRUST-ESTATE. 

Among  the  varioas  features  in  which  the  law  of  Scotland  is  ad- 
mitted  to  surpass  aU  other  systems,  ancient  and  modern,  it  is  dif- 
ficult  to  believe  that  anj  should  yet  remain  unnoticed  bj  the 
compilers  of  our  text-books  and  commentaries.  We  may  be  paiv 
doned  then,  for  claiming  a  humble  position  in  the  rank  of  discoverers, 
when  we  announce  that  the  Scotcn  system  of  jurisprudence  differs 
from  all  codes,  subsequent  to  that  of  the  Hebrew  lawgiver,  in  its 
capabilities  for  being  treated  polemically.  No  brother  jurist  pos- 
sessing the  requisite  qualifications  of  ^^  candour  and  a  taste  for 
sarcasm/'  can  ever  be  at  a  loss  for  a  subject.  There  is  that  stand- 
ing question  of  the  House  of  Lords.  Merely  to  allude  to  the  subject 
in  the  most  distant  way,  among  a  circle  of  lawyers,  is  in  effect  to 
throw  an  armed  glove  into  the  midst  of  the  arena.  At  such  a  dis- 
cussion, to  canvass  the  merits  of  the  tribunal — to  exalt  or  depreciate 
the  ability  of  its  members,  is  nothing  to  the  purpose.  It  is  the 
existence  of  the  law  of  Scotland  that  is  supposed  to  be  at  stake ;  the 
venerated  maxims  of  antiquity,  that  are  threatened  with  immolation 
by  their  authorised  interpreters.  Accordingly,  we  have  our  sect  of 
Sadducees,  who  believe  not  in  the  Spiritual  and  Temporal  powers  of 
ultimate  resort ;  and — ^if  we  may  carry  out  the  figure — there  is  that 
other  sect,  whom'  to  mention  would  be  odious,  but  who  are  charged 
with  perverting  the  traditions  of  the  fathers  and  substituting  a 
rabbinical  gloss  for  the  established  standards  of  antiauity.  It  is 
natural  thus  to  be  angry  with  the  House  of  Lords.  Their  Lordships 
are  infallible,  and*  share  the  kingly  prerogative  of  being  able  to  do  no 
wrong ;  at  any  rate,  there  is  no  plower  on  earth  that  can  put  them 
right,  which  comes  pretty  much  to  the  same  thing.  Moreover,  they 
enjoy  the  coveted  privilege  of  having  always  tne  last  word ;  ad- 
vantages certainly  trying  to  the  temper  oi  those  who  have  the 
misfortune  to  be  worsted  in  the  controversy.  Vae  victia!  One 
consolation  alone  remains  to  the  vanquished,  the  Englishman's 
privilege  of  grumbling ;  and  this  feeling  we  take  to  be  at  the  root 
of  much  of  the  dissatisfaction  which  one  hears  expressed  at  the  in- 
novating tendencies  of  the  House  of  Lords. 

We  do  not  believe  that  the  House  of  Lords  is  justly  chargeable 
with  having  imported  English  law  doctrine  into  our  legal  system. 
We  will  not  answer,  of  course,  for  every  decision ;  but  in  the  main, 
the  thing  is  incredible,  simply  because  it  is  impossible.  As  regards 
the  law  of  property,  the  two  systems  are  essentially  distinct,  and  as 
incapable  of  assimilation  as  oil  is  of  blending  with  water.  Mercan- 
tile law,  again,  was  in  its  infancy  at  the  period  when  the  supreme 
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1*iirisdiction  of  both  kingdoms  merged  In  the  same  tribunal.  The 
aw  had  to  be  created.  An  enthusiast  might  say^  Why  not  create 
two  separate  systems ;  why  not  build  up  a  Gothic  edifice  for  West- 
minster HaUy  and  an  Italian  stmcture,  for  the  meridian  of  the 
Parliament  House?  To  those  who  do  not  hate  uniformity  for  its 
own  sake^  the  suggestion  will  appear  simply  absurd ;  yet  this  is  the 
upshot  of  all  the  outciy  that  has  been  maae  about  Aiiglicising  our 
national  jurisprudence.  These  observations  are  applicable  even 
more  pointedly  to  the  doctrines  of  eouity.  On  this  subiect|  the 
institutional  writers  present  a  complete  blank;  even  Bell  can 
scarcely  be  got  to  acknowledge  the  existence  of  a  trust  In  this 
extremity,  our  judges  have  most  naturally  resorted  to  the  English 
equity  jurisprudence,  which,  it  is  now  acknowledged,  has  flowed, 
equally  with  our  own,  from  the  fountain  of  the  civil  law.  Even 
now,  however,  the  veiy  name  otMuity  will  seem  to  many  excellent 
Scotch  lawyers,  as  the  echo  of  a  foreign  idiom,  or  like  one  of  those 
barbarisms  in  nomenclature, 

^^  Which  would  have  made  Qumctiliaii  stare  and  gasp  T* 

although  Kaimes  wrote  learnedly  on  the  subject  in  the  last  centurv, 
and  there  exist  in  our  native  law  reports,  the  materials  for  an  ample 
and  systematic  exposition  of  the  subject. 

We  hope  that  these  remarks  will  not  be  found  altogether  inap- 
propriate to  the  subject  which  we  are  about  to  introduce.  The  dis- 
ability of  trustees  to  enter  into  personal  contracts  with  members  of 
their  own  body,  is  a  prificiple  of  equity  both  in  the  technical  and 
iamiliar  sense  of  the  term.  Having  no  special  affinity  to  our  system 
of  laws  more  than  to  that  of  Engknd,  tnis  principle  has  developed 
in  both  countries  results  absolutely  identical ;  not,  however,  with- 
out the  fostering  care  of  the  appellate  tribunal,  by  whose  good 
sense  and  steady  grasp  of  mind  it  nas  more  than  once  been  rescued 
from  impending  immolation. 

The  doctrine  to  which  we  allude  has  been  variously  defined.  Thus 
Mr  Lewin  (p.  18)  says  there  is  ^^  a  general  rule  established  to  keep 
trustees  within  the  line  of  their  duty,  that  thev  shall  not  derive  any 
personal  advantage  from  the  administration  of  the  property  commit- 
ted to  their  charge."  Forsvth,  with  a  clearer  idea  of  its  tendency, 
speaks  of  ^^  the  principle  wnich  prevents  the  trustee  from  deriving 

Eersonal  benefit  from  the  trust-property,  or  doing  anything  to  place 
is  own  interests  in  competidon  with  that  of  we  trust"  (p.  116). 
This  assumption,  that  contracts  between  the  trustee  and  the  trust- 
estate  were  void  on  account  of  his  being  lucraJtua  by  the  transaction, 
has  led  to  much  misconception ;  and  it  must  be  got  rid  of  before 
we  can  form  a  just  estimate  of  the  principle  in  its  generality  {Hamtl- 
ton  V.  Wrighty  2d  Aug.  1842,  1  Bell  591,  perlbojA  Brougham). 
In  most  cases  it  is  quite  impossible  to  determine  whether  the 
terms  of  the  contract  have  been  the  best  attainable  for  the  interest 
of  the  beneficiary.  On  this  ground  the  Courts  have  uniformly 
refused,  as  Lord  Cranworth  observed  in  the  Aberdeen  BaUway 
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case  (1  Macq.  471),  to  allow  any  question  to  be  raised  as  to  the 
fairness  or  unfairness  of  a  contract  so  entered  into.  The  true 
principle  was  laid  down  by  the  learned  Lord  in  the  sentence  pre- 
ceding these  observations.  ^^  It  is  a  rule  of  universal  application/'  he 
says,  ^^  that  no  one  having  such  [fiduciary]  duties  to  discharge  shall 
be  allowed  to  enter  into  enragements  in  which  he  has,  or  can  have, 
a  personal  interest  conflicting,  or  which  possibly  may  conflict^  with 
die  interest  of  those  whom  ne  is  bound  to  protect."  Looking  to 
the  whole  scope  of  the  opinions  in  this  leading  decision;  as  weU  as 
to  the  question  actually  decided,  we  think  the  statement  of  the 
principle  might  be  even  further  generalised.  Of  all  engagements, 
in  which  the  trustee  (or  other  functionary  having  a  delegated  daty 
to  perform)  as  an  individual  enters  into  stipulations  with  himself  in 
his  fiduciary  character — ^it  may  be  predicated,  that  he  has  a  personal 
interest  ^^conflicting,  or  which  may  conflict,  with  that  of  the  trust.'* 
Hence  we  deduce  uie  more  simple  expression.  No  trustee  can  con- 
tract wiili  the  trtut'cstate. 

The  germ  of  the  principle  is  contained  in  the  following  passage 
from  the  Roman  Digest : — ^^  Tutor  rem  pnpilli  emere  non  potest : 
idemque  porrigendum  est  ad  similia ;  id  est  ad  curatores,  procura- 
tores,  et  qui  negotia  aliena  gerunt"  (Lib.  xviii.  tit.  i.,  sec.  34,  7).  In 
the  apphcation  of  the  principle  there  is  no  difference  between  the 
Englisn  and  Scotch  systems  of  jurisprudence ;  the  decisions  of  the 
(Courts  of  either  country  being  mutually  available  for  illustration  or 
smthotity (Aberdeen  By.  Co.  v.  BlaiMey  20th  Jaly  1854, 1  Macq.  477, 
per  Lord  Brougham).  We  shall  now  proceed  to  deduce  syntheti-* 
cally  tiie  different  legal  propositions  tiiat  are  comprehended  in  this 
general  law.  Some  of  the  decisions  lead  us  to  extensive  fields  of 
inquiry  not  directiy  connected  with  the  present  subject.  These 
tnay  be  afterwards  expanded ;  but  at  present  we  shall  note  merely 
the  circumstances  which  have  been  deemed  sufficient  to  give  rise  to 
the  disqualification  in  question. 

1.  A  trustee  cannot  stand  in  the  relation  of  sl  purcliaser  towards 
the  trast.  The  rule  ia  directed  not  only  against  the  purchase  of 
trust-property  by  trustees,  but  is  also  understood  to  prohibit  the 
acquisition  of  collateral  rights,  as  outstanding  debts  due  to  a  firm 
{Mackellar  v.  Balmain^  8th  Mar.  1817,  19  F.  C.  320;  Tliorbum  v. 
Martin^  8th  July  1853,  15  D.  845);  or  property  over  which  the 
trust  holds  a  security  {GUlies  v.  Maclachlavls  Bep.^  11th  Feb.  1846, 
8  D.  487).  The  cases  are  numerous,  and  embrace  transactions 
between  parties  in  almost  all  the  recognised  relations  of  confidence. 
(See  York  Buildings  Co.  v.  Mackenzisy  13th  May  1795, 3  Pat.  378 ; 
Jeffrey  v.  Aiken^  16th  June  1826,  4  S.  722 ;  Elias  v.  Black,  9th 
July  1856,  18  D.  1225 ;  and  White  and  Tudor's  Leading  Cases 
in  Eqmty,  92-142.) 

2.  The  trustee  cannot  contract  in  the  character  of  a  vendor. 
Thus,  a  contract  on  the  part  of  the  trustee  to  supply  the  trust  with 
goods  is  voidable  as  against  him.    The  Court  will  not  interfere 
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either  to  compel  the  beneficiary  to  take  delivery,  or  to  enforce  pay- 
ment of  the  stipulated  price,  as  was  found  in  the  case  of  the  Aber^ 
deen  Ry,  Co.  v.  Blaikie  (1  Macq.  461).  This  was  the  case  of  a 
director  of  a  railway  company  contracting  to  supply  the  company 
with  iron  ;  the  decision,  however,  did  not  turn  upon  the  provisions 
of  the  Companies'  Clauses  Act  (which  merely  punishes  the  director 
by  deprivation  of  office),  but  upon  the  common  law  principles 
enunciated  above.  On  the  same  principle,  if  a  trustee  purchase  a 
claim  or  security  for  which  the  trust-estate  is  liable,  intending  to 
assign  the  same  to  the  trust  at  the  full  value,  he  will  not  be  allowed 
to  deal  with  the  estate  on  that  footing ;  but  the  purchase  will  be 
presumed  to  have  been  made  for  ^  the  benefit  of  the  other  creditors, 
or  of  the  beneficiary,  as  the  case  may  be ;  and  the  trustee  may  be 
obliged  to  assign  the  security,  taking  credit  only  for  the  price  actu- 
ally paid  {Maxwell  v.  Maxwellj  1667,  M.  16166 ;  Sae  v.  Glaasy 
1673,  M.  16170;  E.  of  Crawford  v.  Hevlnim,  1767,  M.  16208; 
Hamilton  v.  Wriaht,  1  D.  668 ;  Rev.  1  Bell,  574).  This  class  of 
cases  illustrates  the  well-known  maxim  that  trustees  are  bound  to 
eommunic€Ue  eases. 

3.  A  trustee  cannot  take  a  lease  of  the  trust-estate  (Ex  parte 
Hughesj  6  Ves.  617  ;  Attomey-Getieral  v.  E,  of  Clarendon^  17  Ves. 
500).  And,  conversely,  if  the  trust>^state  consist  in  part  of  leasehold 
property,  and  the  trustee  obtain  a  renewal  of  the  lease  in  his  own 
name,  he  will  be  considered  to  hold  it  for  behoof  of  the  beneficiaries 
{Wilsons  V.  Wilson,  1789,  M.  16376;  Bee  v.  Wallace s  Ears.,  1745, 
M.  6008,  6011;  Park/iiU  v.  C/uUmersy  1771,  M.  16365;  AflF. 
12th  Feb.  1773,  2  Pat.  291 ;  and  Keech  v.  Sandford,  Sel.  Ch.  C. 
61 ;  Wh.  &  T.,  Leading  Ca.  36-44). 

4.  Trustees  are  not  at  liberty  to  trade  with  tlie  trust-funds. 
Although  a  merchant  has  been  appointed  testamentary  trustee  to 
his  partner,  without  bein^  directed  to  withdraw  his  constituent's 
money  from  the  business,  it  is  the  duty  of  the  trustee  to  do  so ;  and 
if  he  retains  the  money  in  the  concern,  he  will  not  be  exonered  on 
paying  mercantile  interest  as  for  a  loan,  but  will  be  obliged,  in 
addition,  to  contribute  a  share  of  the  profits  of  the  business,  com- 
mensurate with  the  proportion  which  the  trust-funds  may  bear  to 
the  whole  capital  embarked  in  the  concern  {Cochrane  v.  Blacky  1st 
Feb.  1855,  17  D.  321;  16th  July  1857,  19  D.  1019;  Laird  v. 
Lairdy  26th  June  1855,  17  D.  984).  The  trustee  will  also  be 
liable  in  solidum  for  losses,  in  the  event  of  the  firm  becoming  bank- 
rupt {GrcJiam  v.  KebUy  10th  Nov.  1813,  2  Dow,  17;  21st  July 
1820,  6  Pat.  616).  In  like  manner,  a  trustee  will  be  bound  to 
communicate  all  profits  acquired  by  speculating  with  the  funds  of 
his  constituent;  e.g.y  by  investments  in  profitable  securities  {Torrie 
V.  Munsicy  31st  May  1832, 10  S.  597),  or  by  purchasing  improvable 
property  {Gillies  v.  Maclachlany  8  D.  487).  It  is  scarcely  ne- 
cessa^  to  add,  that  a  trustee  who  pays  trust-money  into  his  own 
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bank  account,  most  account  for  accumulated  interest  {Campbell  v. 
Keithy  9th  July  1840,  2  D.  1367). 

5.  The  beneficiary  seems  to  be  entitled  to  the  enjoyment  of  an^ 
personal  privilege  pertaining  to  the  subjects  held  in  trust.  Thus  it 
was  expressly  found  in  Brown  v.  Johnston^  that  minors  were  entitled 
to  present  to  a  living  (9th  June  1830,  8  S.  902) ;  and  in  two  pre- 
vious cases  the  right  of  a  minor  to  present,  through  a  commissioner, 
was  recognised  {Baillie  v.  Morrisonj  28th  Feb.  1822,  1  S.  404; 
Pree.  of  Inverness  v.  Fraser^  10th  June  1823,  2  S.  384).  And  in 
Grindlay  v.  DrysdaU^  the  Court,  on  the  report  of  Lord  Moncreiff, 
ruled  that  the  reverser  and  not  the  adjudger  should  present,  during 
the  currency  of  the  legal,  on  the  ground  that  the  possession  of  the 
latter  must  be  such  as  will  go  to  oiminish  the  debt  (4th  July  1833, 
11  S.  896).  "Although  the  right  of  presenting,"  said  Lord  Mon- 
creiff, "  cannot  be  valued  in  money,  the  very  fact  that  the  title  is  in 
commercioy  and  still  more,  the  plain  sense  of  the  thing,  show  that  one 
act  of  presentation  may  really  oe  of  more  value  to  the  creditor  than 
all  his  debt.  He  may  thereby  provide  for  a  son  or  other  Mend  who 
would  otherwise  be  dependent  on  him.  In  this  way  he  would  get 
double  payment  for  his  debt."  These  considerations  go  to  prove 
that  the  right  of  presentation  is,  in  law,  a  valuable  though  not  a 
saleable  privilege ;  and  that  although  in  the  case  of  a  regular  trust 
the  right  to  present  would  most  probably  vest  in  the  trustee  (ante, 
No.  lU.),  he  would,  notwithstanding,  be  held  bound,  as  in  England, 
to  adopt  the  nomination  of  the  beneficiary  (see  Lewin^  Tr.  318). 

On  the  same  principle,  it  is  clear  that  the  trustee  cannot  appro- 
priate the  privilege  of  shooting  on  the  trust-estate  (see  Eng.  cases  of 
Webb  V.  E.  of  Shaftesbury y  7  Ves.  488 ;  and  Hutchinson  v.  Morrity 
3  Y.  and  C.  547).  Li  Condie  v.  Macdonaldy  it  is  true,  the  Court 
refused  to  hold  a  factor  personally  liable  for  the  value  of  unlet 
shootings  (20th  Nov.  1834,  13  S.  65,  note).  But  it  has  since  been 
determmed  that  the  value  of  unlet  shootings  must  be  taken  into 
account  in  estimating  the  total  rental  over  which  heirs  of  entail  may 
grant  security  for  family  provisions  in  virtue  of  reserved  powers,  or 
under  the  enabling  clauses  of  the  various  Acts  of  Parliament  (Menzies 
V.  Menzies  J  10th  March  1852,  14  D.  651 ;  as  to  let  shootings,  see 
Mcpherson  v.  M^Pherson^  24th  May  1839,  1  D.  795;  Aff.,  13th 
Aug.  1846,  5  Bell,  280;  Sinclair  v.  Lord  DuffuSy  24th  Nov.  1842, 
5  D.  174).  In  the  first-mentioned  case,  Lord  Rutherfurd  observed 
that  the  law  holds  that  such  rights  are  not  personal  privileges  only, 
but  valuable  accessories  to  the  estate ;  ana  ^^  that  wnat  may  be  let, 
and  under  ordinary  administration  is  often  let,  shall,  if  unlet,  be 
estimated  bv  its  value."  The  principle  that  the  valuable  nature  of 
the  subject  is  the  criterion  of  interest,  has  also  been  acknowledged 
by  the  legislature  in  the  recent  Bills  for  subjecting  deer-forests  and 
shootings  to  taxation,  whether  let  or  unlet  (see  Bills,  22  and  23  Vict.). 
Having  regard  to  usage  as  well  as  to  these  sources  of  authority,  it 
would  be  too  much  to  say  that  trustees  are  bound  in  every  instance 
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to  let  the  entire  shootings,  even  where  the  trust-estate  is  of  great 
value ;  but  we  apprehend  it  would  be  their  duty  to  let  them,  in  so  far 
as  not  reserved  for  the  bona  fde  use  and  enjoyment  of  the  beneficiary. 

6.  A  trustee  who  has  declined  to  accept  me  appointment,  will  not 
be  appointed /tfdtaaZ/cu^tor  on  the  trust^^state  (Ea  parte  Pennyeook, 
20th  Dec.  1851, 14  D.  311).  Were  the  practice  otherwise,  it  would 
operate  as  an  indirect  encouragement  to  trustees  to  convert  their 
office  into  a  source  of  profit.  Where  a  trustee  was  willing  to  act  in 
that  capacitVy  though  doubts  had  been  suggested  by  other  parties  as 
to  the  validity  of  the  appointment  in  consequence  of  his  constituent 
having  been  transported,  the  Court  reappointed  the  trustee  as 

{'udidal  fiictor  {Marshall  v.  Andersony  5th  June  1841,  3  D.  989) ; 
>ut  in  a  later  case,  where  an  ex-trustee  was  objected  to,  the  Court 
conferred  the  factory  upon  a  neutral  person  (M^Culloch  v.  Farmany 
11th  Dec.  1851,  14  D.  311).  In  the  exceptional  case  of  a  trustee 
being  appointed,  it  may  be  doubted  whether  he  could  claim  com- 
mission. All  analogy  is  adverse  to  such  a  claim;  e.g.y  where  a 
person  qualified  to  serve  as  tutor-at-law  is  made  curator  bonis 
{Jackson  v.  Wrighty  19th  June  1835,  13  S.  961),  or  factor  loco 
tutoris  {Ex  parte  BobeHson,  14th  Jan.  1830,  8  S.  435),  the  Court 
attaches  the  condition  that  he  must  act  gratuitously. 

7.  A  trustee  who  acts  as  agent  to  the  trust  is  not  entitled  to  charge 
for  his  professional  labours ;  though  he  may  recover  ^^  costs  out  of 
pocket.  This  principle — which  was  laid  down  in  the  earlier  de- 
cisions {Robinson  v.  Petty  3  P.  Wms.  [or  his  partner;  see  Lord 
Gray,  and  Broughtonj  tn/ra]  249 ;  New  v.  Jones,  1  Hall  &  Twells, 
632),  and  in  the  Scotcn  cases  of  Morison  v.  Rennie  (14th  July 
1847,  9  D.  1483 ;  Bev.  26th  April  1849,  6  B.  422)  and  Ex  parte 
Flowerdew  (22d  Dec.  1854, 17  D.  263) — was  supposed  to  have  been 
shaken  by  Lord  Cottenham's  ruling  in  Cradock  v.  Pyper  (1  Macn. 
&  Gor.  664).  But  the  authority  of  that  case  was  denied  by  Lords 
Cranworth  and  Brou^am  in  Manson  v.  Baillie  (19th  June  1855, 
2  MacQ.  82,  91 ;  see  ISroughton  v.  Broughtonj  5  De  Gex,  Macn.  & 
6.  160).  The  question  was  afterwards  argued  before  the  thirteen 
judges  in  the  Court  of  Session,  and  determined  as  stated  above 
{Lord  Gray  v.  Dundas,  12th  Nov.  1856 — decided  2l8t  June — 19 
D.  1).  The  rule  is  now  understood  to  extend  to  all  offices  of  trust, 
including  that  of  Parliamentary  trustee,  judicial  factor,  and  curator 
bonis  {Ibid. ;  and  cases  o(  Baillie  v.  Mackenzie^  and  Ex  parte  Douglas^ 
decided  eod.  tem.). 

It  would  seem  that  the  trustee  is  entitled  to  act  and  to  charge 
for  professional  assistance  as  against  his  co-trustee,  or  beneficiary, 
when  specially  employed  on  that  footing  (19  D.  22,  per  Lord 
Neaves ;  2  Macq.  86,  per  Lord  Cranworth  ;  and  see  Hope  v.  Hope, 
12th  Feb.  1856,  18  D.  585) ;  or  when  authorised  to  act  by  the 
trust-appointment.  And  where  a  deed  ^ves  power  to  trustees  ^^  to 
appoint  agents  and  factors,  either  of  their  own  number  or  other  fit 
persons,"  it  was  held — Lord  Deas  dissenting — that  the  intention  to 
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allow  remuneration  must  be  presumed  (Goodsir  v.  Carruthersy  19th 
June  1868,  20  D.  1141).  "When  a  party,"  said  Lord  Prea. 
M*Neill,  "  authorises  the  employment  by  his  trustees  of  one  of  their 
own  number  in  one  or  other  of  these  offices,  and  does  so  in  the  same 
sentence  with  which  he  authorises  the  emplojmient  of  any  other 
person,  I  have  no  doubt  that  he  must  mean  emplojrment  in  the 
ordinary  sense  and  signification  of  that  term — ^in  the  ordinary  way 
in  whicn  persons  possessing  that  character  are  employed ;  and  that 
being  so,  I  am  clearly  of  opinion  that,  in  this  case,  it  is  competent 
to  the  trustees  to  employ  one  of  their  own  number  with  remunerar 
tion."  And  to  the  same  efiect  Lord  Ivory  observed,  **  It  was  not 
necessaiy,  if  the  factor  was  to  exercise  his  functions  gratuitously, 
that  any  power  should  have  been  given  in  the  deed  to  the  trus- 
tees to  appoint  any  of  their  own  number  to  the  office.  It  has  all 
along  been  competent  to  do  so,  if  the  office  is  to  be  exercised 
gratuitously." 

There  is  a  specialty  in  the  case  of  a  tutor  or  curator  ad  litem. 
The  very  object  of  such  appointments  being  to  secure  the  services 
of  a  professional  person  competent  to  attend  to  the  interests  of  his 
wara  in  the  particular  suit,  there  is  no  reason  why  he  should  be 
refused  payment  for  his  services  {Ex  parte  Rennief  27th  June  1849, 
11  D.  1201 ;  Pirrie  v.  Collie^  4th  March  1851,  13  D.  841) ;  and 
accordingly  it  has  been  the  practice  for  tutors  cut  litemy  who  are  law- 
agents,  to  conduct  the  cases  of  their  wards  personally,  or  by  firms 
in  which  they  are  partners  (see  Johnstone  v.  Beattie,  29th  Jan.  1856, 
18  D.  343). 

The  principle  of  Lord  Graves  case  must  be  held  to  prohibit  trus- 
tees fix)m  accepting  any  salaried  or  remunerative  appointment  under 
the  trust,  whether  as  factor,  cashier,  or  otherwise  ( Wellwood^s  Trs. 
V.  Hilly  17th  Dec.  1856,  19  D.  187). 

8.  The  altered  standard  of  opinions  in  our  own  time  makes  it  un- 
necessary to  advert  particularly  to  those  cases  in  which  agreements 
for  the  payment  to  trustees  of  a  direct  bribey  or  "  gratification"  for 
mismanaging  the  trust-property,  were  disallowed  (see  Mor.  voce 
Pact.  111.,  M.  9455). 

Lastly, — ^there  is  a  legal  prestmiption  that  no  beneficial  interest  is 
intended  to  accrue  to  trustees ;  and  accordingly  a  trustee  has  no 
resulting  or  reversionary  right  in  the  subjects  conveyed  to  him,  in 
the  event  of  the  line  of  heirs  named  in  the  settlement  becoming  ex- 
tinct, or  the  purposes  of  the  trust  being  fulfilled ;  but  the  property 
will  revert  to  the  truster's  heir-at-law  (Tbrrig  v.  Munsiej  10  S.  697  ; 
Soutar  V.  M'Grugary  22d  Jan.  1801,  12  F.  C.  483) ;  or  to  the 
truster  himself,  if  he  survive  (see  Campbell  v.  Edderlin^s  Crs.y  14th 
Jan.  1801,  12  F.  C  480;  McMillan  v.  CampbeUy  4th  Mar.  1831, 
9  S.  551 ;  aff.  14th  Aug.  1834,  7  W.  &  S.  441)  ;  or  failing  both, 
to  the  Crown  as  uUimxis  hceres  {Finnic  v.  Lords  Com.  of  Treasuryy 
30th  Nov.  1836,  15  S.  166). 

A  sum  of  money  which  is  made  "  payable  to  the  trustees,"  is 
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understood  to  be  given  to  them  in  their  fiduciary  character,  and 
must  be  thrown  into  the  residue  {BlacKs  Trs,  v.  Miller^  23d  Feb. 
1836,  14  S,  555;  aff.  14th  July  1837,  2  S.  &  Macl.  866).  If 
beneficiaries  preferably  entitled  cannot  be  found,  the  Court  wUl  not 
allow  the  trustees  to  appropriate  the  funds  to  themselves,  under  pre- 
text of  retaining  possession  for  behoof  of  the  absentees ;  but  will 
direct  them  (it  the  trust  is  for  behoof  of  creditors)  to  apply  the 
money  towards  increasing  the  dividends  of  the  actual  claimants, 
reserving  the  absent  creditors'  right  to  claim  repetition  {Macfarlane 
V.  Cranstoun^  12th  Dec.  1823,  2  S.  578).  WTbere  the  death  of  an 
absent  beneficiary  or  heir  of  provision  is  instructed  by  probable  evi- 
dence, the  Court  will  authorise  the  trustees  to  cede  possession  to  the 
next  heir  {Fairholme  v.  Fairholm^a  Tr8.y  18th  Mar.  1858,  20  D. 
813;  Lard  Ashburtan  v.  Baillie,  7th  Feb.  1811,  16  F.  C.  176; 
Dig.  voce  Presumption).  The  same  course  has  been  followed  where 
the  period  of  distribution  was  contingent  on  the  existence  of  Aiture 
heirs,  and  there  was  no  evidence  as  to  the  probability  of  such  heirs 
emerging  (Hardman  v.  Guthrie^  6th  June  1828,  6  S.  920 ;  Biggar^s 
Tr.  V.  Biggar^  17th  Nov.  1858,  21  D.  4).  In  the  latter  case,  the 
Court  did  not  even  require  security  to  be  given  for  repayment. 
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Styles  of  Writs  in  the  Sheriff  and  Commissary  Courts  in  Scotland; 
with  Notes  of  decided  Cases.  Compiled  by  Thomas  Soutab, 
Esq.,  revised  by  Hugh  Barclay,  Esq.  LL.D.,  Sheriff-substitute 
of  Perthshire.     Edinburgh  :  T.  and  T.  Clark. 

Diaest  of  tlie  Law  of  Scotland  relating  to  the  Poor ;  with  the  Act  of 
rarliament  and  Forms.  By  J.  Guthrie  Smith,  Esq.,  Advo- 
cate.    Edinburgh  :  T.  and  T.  Clark. 

A  Handnbooh  of  tlie  Law  of  Scotland^  adapted  to  the  use  of  the  general 
Publicj  and  of  Students  and  Strangers.  By  James  Lorimer, 
Esq.,  Advocate.    Edinburgh :  T.  and  T.  Clark. 

It  must  be  admitted  that  the  lawyers  of  onr  day  are  a  hard-worked 
race.  Not  to  speak  of  the  industry  with  which  they  are  known  to 
engage  in  the  severer  duties  of  the  forum  and  the  consulting-room, 
it  is  scarcely  an  exaggeration  to  say  that  all  who  aspire  even  to 
ordinary  professional  distinction,  find  themselves  under  the  necessity 
of  occasionally  lending  a  hand  in  the  cultivation  of  literature.  In 
the  field  of  strictly  professional  literature,  their  harvest  has  of 
late  years  been  more  than  usually  productive.  Instead  of  these 
costly  and  laboriouslv-edited  editions  of  the  great  text-writers  which 
formed  the  staple  of  law  publication  in  former  years,  we  are  now 
inundated  with  special  treatises  in  every  department  of  the  law,  the 
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gravest  and  the  most  frivolousi — from  prescription  to  pugilism — from 
habeas  corpus  to  horse-racing.  It  would  be  ungracious  and  unjust 
to  depreciate  the  labours  of  those  who  devote  so  much  time  and 
ability  to  making  highways  through  the  desert  of  legal  tradition  for 
the  benefit  of  their  professional  brethren.  Amongst  the  hundreds 
of  volumes  which  still  accumulate  on  the  shelves  of  our  law  libraries, 
there  is  certainly  no  lack  of  sound  criticism  and  solid  learning.  It 
may  be  hinted  that  the  style  of  some  of  our  modem  treatises  is 
susceptible  of  improvement ;  but  what  of  that  ?  Surely  we  can 
dispense  with  style  when  in  search  of  new  objections  for  an  election 
scrutiny  under  the  Bankrupt  Act,  or  for  the  latest  decisions  touching 
the  disjunction  or  combination  of  issues. 

Still,  a  book  is  a  book,  and  therefore  a  work  of  art,  whether  it 
consist  of  the  sublime  adventures  of  Mr  Fitznoodle,  in  his  latest 
voyage  to  the  Antarctic  Pole,  or  only  of  such  practical  matters  as 
may  be  embraced  in  a  treatise  on  Scotch  law.  Such  being  admit- 
tedly the  fact,  it  clearly  falls  within  the  scope  of  a  professional 
review,  to  consider  to  what  extent  the  generality  of  our  modem  law 
books  fulfil  the  conditions  of  their  existence,  as  works  of  art — to 
point  out  deficiencies,  and  inculcate  attention  to  rules.  Nor  are  the 
principles  applicable  to  the  preparation  of  a  legal  treatise  attended 
with  aifficulty  or  dubiety.  An  essay  or  exposition  of  the  law,  in  any 
of  its  numerous  departments,  should  be  treated  just  like  any  other 
scientific  memoir.  Its  .uses  are  analogous ;  its  circle  of  readers  is 
similar  in  tastes  and  acquirements;  the  doctrines  and  arguments  it 
contains  belong  to  the  like  category  of  ideas;  and  it  is  therefore 
amenable,  in  all  respects,  to  corresponding  rules  of  criticism.  Every 
one  conversant  with  these  subjects  will  allow  that  the  highest  merit 
which  belongs  to  a  treatise  of  this  nature,  is  that  of  a  judicious  and 
natural  arrangement  of  the  subject-matter.  Accuracy  and  research, 
as  mere  mechanical  or  negative  virtues,  we  take  for  granted.  The 
absence  of  either  the  one  or  the  other,  is  discreditable,  and  only  less 
censurable  than  positive  inaccuracy  in  grammar  or  orthography ;  and 
originality,  of  course,  is  out  of  the  question.  But  arrangement,  we 
take  it,  is  the  cardinal  virtue  of  a  law  book  :  indeed,  it  is  the  very 
essence  of  the  thing  itself.  The  mere  doctrines  and  decisions — the 
materials  of  the  treatise,  though  buried  perhaps  in  reams  of  octavo, 
are  necessarilv  pre-existent,  and  are  even  discoverable  by  ordinary 
human  sagacity,  aided  by  indices  and  digests  of  mortal  construction. 
The  misfortune  is,  however,  that  the  inauiring  student  is  not  able  at 
all  times  to  define  to  himself  the  precise  doctrine  or  principle  of  which 
he  is  in  quest ;  if  he  were,  your  manual  would  not  be  needed.  But 
he  may  be  conversant  with  some  doctrine  closely  allied  to  it.  Here, 
then,  we  arrive  at  the  rationale  of  the  advantages  of  a  good  arrange- 
ment. By  turning  to  the  nearest  known  doctrine,  and  reading  a 
few  pages  in  advance  or  arrear,  we  should  be  able,  in  any  well-con- 
structed work,  to  pass  in  due  course  from  the  known  to  the  un- 
known— from  the  lamiliar  principle  to  the  more  intricate  or  excep- 
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tional  doctrine.  Such  is  the  simple  experiment  which  we  would 
propose  to  apply  to  every  practical  treatise,  whether  on  law  or  any 
other  subject ;  and  unless  the  book  is  capable  of  standing  this  test, 
is  is  wortnless  for  any  purpose  of  professional  utility. 

Keeping  in  view  the  mam  object — namely,  facility  of  reference — it 
is  scarcely  possible  to  over-rate  the  importance  of  copious  indtces  and 
subordinate  titles.  No  law  book  can  be  considered  complete  without 
them ;  and  the  more  there  are  of  them  the  better.  We  would  have 
every  page,  and  almost  every  paragraph,  separately  titled,  and  mve 
an  unbounded  license  in  the  use  of  large  capitals  and  italics. 
Authors  should  remember  that  minutes  are  guineas  to  those  who 
make  the  most  considerable  use  of  their  works,  and  every  minute 
saved  in  consulting  a  book  enhances  its  valae  in  the  estimation  of 
the  practical  lawyer. 

Among  the  practical  requirements  which  readers  are  entitled  to 
exact  from  the  legal  author,  can  it  be  necessary  to  insist  on  attention 
to  such  matters  as  cleamesa  and  simplicity  in  the  structure  of  sen- 
tences t  Simplicity,  we  mean,  as  distinguished  from  the  use  of 
sentences  of  periodic  structure,  and  decom^ex  involutions.  We  ask 
fiffy  pardons  for  the  suggestion ;  which,  however,  the  professional 
reader  knows  to  be  not  uncalled  for.  The  mantle  of  Erskine  and 
Hume — ^the  flowing  drapery  by  which  they  adorned,  without  dis- 
figuring, the  hard  outlines  of  legal  propositions — ^has  certainly  not 
descended  upon  many  of  the  text-writers  of  the  present  generation. 
Actuated,  perhaps,  by  a  commendable  passion  for  brevity,  our 
authors  seem  too  frequently  to  have  built  up  their  periods  upon 
the  plan  of  the  Digest  of  decisions,  of  which  the  original  arche- 
type or  model  paragraph  is  still  extant,  in  the  shape  of  a  well 
known  nursery  rhyme,  ^^  The  house  that  Jack  built."  Touching 
the  Digest  we  speak  feelingly — we  who  are  still  su£Fering  from 
the  mental  excruciation  caused  by  a  six  months'  investigation  of 
its  contents.  But  admitting  the  difficulty  of  effecting  any  sub- 
stantial improvement  in  the  style  of  that  venerated  work — which 
does  not  indeed  pretend  to  be  more  than  an  alphabetical  index — 
we  must  protest  against  the  adoption  of  that  style,  with  its  endless 
involutions  and  successions  of  relative  and  participial  clauses,  as  a 
suitable  model  for  forensic  composition.  In  Germany,  where  that 
sort  of  writing  is  much  admired,  the  sentence  has  been  compared 
to  a  carpet-bag,  into  which  it  is  the  business  of  the  author  to  pack 
as  many  propositions  as  it  can  hold ;  and  the  analogy  is  so  far 
correct,  that  when  the  sentence  is  over-packedy  it  is  extremely  difiScult 
to  get  anything  out  of  it. 

Oft;en  nave  we  read,  and  re-read,  and  puzzled  over  a  paragraph 
which  professed  to  tell  us  in  a  single  sentence  the  import  of  a  deci- 
sion wnich  the  judge  has  perhaps  embodied  in  a  speech  of  two  hours, 
and  which  involves  a  long  detail  of  facts,  and  a  considerable  ap- 
pendix of  exceptions  and  qualifications.  The  thing  is  preposterous. 
It  may  happen  that  the  point  of  a  case  may  be  expressed  in  a  dozen 
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words.  If  SO9  it  is  well ;  but  if  not,  the  matter  must  be  broken 
down,  and  supplied  to  us  in  morsels  such  as  we  are  capable  of  swal- 
lowing. Another  point  too  often  overlooked  bj  authors  is  the  im- 
portance of  affording  information  on  matters  of  administration, 
which  are  not  generally  the  subject  of  express  legislation  or  decision. 
It  is  very  useful,  of  course,  to  the  litigant  to  be  made  acquainted 
with  all  the  learning,  pro  and  cart,  which  the  practice  of  the  courts 
has  accumulated,  as  to  the  subject  of  his  lawsuit ;  but  we  will 
venture  to  suggest  that  for  once  that  a  lawyer  requires  to  refer  to 
a  professional  manual  with  the  view  of  checkmating  an  opponent, 
there  are  twenty  occasions  when  he  would  resort  to  it  for  guidance 
in  the  ordinary  routine  of  his  duties.  There  is  a  considersu^Ie  body 
of  customary  law  connected  with  the  management  of  business, 
which  is  seldom  heard  of  in  the  superior  courts,  but  which  occasions 
at  times  not  a  little  anxiety  and  perplexity  to  professional  men,  who 
cannot  be  expected  to  be  always  aufait  at  the  practice  of  every  de- 
partment in  so  extensive  a  sphere  01  occupation. 

We  feel,  however,  that  some  apology  is  already  due  to  the  gen- 
tlemen  whose  names  are  prefixed  to  this  notice,  for  having  used  the 
publication  of  their  excellent  treatises  as  a  peg  on  which  to  hang  dis- 
quisitions on  the  merits  and  demerits  of  authorship.  In  one  view 
the  selection  was  opportune ;  because  no  one  who  has  looked  into 
any  of  the  volumes  before  us  will  imagine  for  a  moment  that  our 
strictures  can  be  applicable  to  the  works  in  question.  Of  Mr  Guthrie 
Smith's  Poor-Law  Manual  we  are  free  to  speak;  and  we  have 
no  hesitation  in  recommending  it  to  the  attention  pf  professional 
writers  as  an  admirable  example  of  what  a  legal  monograph  ought 
to  be.  As  to  arrangement  of  matter,  the  plan  of  the  work  is  at  once 
simple  in  structure  and  copious  in  detail ;  enabling  the  reader,  by  a 
mere  inspection  of  the  contents,  to  discover  ^'  the  right  decision  in 
the  right  place."  The  author  never  shirks  his  work.  Whether  he  is 
conducting  us  through  themazesofthelaw  of  settlement, — or  discours- 
ing of  the  Spartan  pnilanthropy  of  our  ancestors,  as  evinced  in  their 
laws  for  the  suppression  of  mendicity, — or  pressing  forward  through 
the  arid  regions  of  election  law,  assessment,  and  the  duties  of  in- 
spectors,^-or  lecturing  on  the  specific  gravity  and  supposed  chemical 
eauivalents  of  that  most  unpalatable  of  liquids,  workhouse  soup, 
Mr  Smith  is  everywhere  perspicuous,  informing,  and  conscientious 
in  the  development  of  the  details  of  his  subject.  Considerable  tact 
and  judgment  has  also  been  shown  in  apportioning  the  space  impar- 
tially amongst  the  multiplicity  of  topics,  legal,  controversial  and 
administrative,  which  fall  within  the  sphere  of  such  a  treatise.  Mr 
Smith  has  no  favourite  subjects,  and  does  not  encumber  the  ground 
with  idle  speculations  or  misplaced  learning  to  the  exclusion  of  more 
useful  matter ;  but  lays  down  his  positions  clearly,  and  supports 
them  bv  a  judicious  selection  from  the  authorities ;  taking  care,  when 
needfiil,  to  put  the  facts  of  the  cases  before  the  reader  in  an  orderly, 
clear,  and  unpretentious  manner.     Correctness   and  propriety  of 
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style  have  certainly  not  been  sacrificed  by  the  author  in  his  devo- 
tion to  the  weightier  matters  of  the  law. 

The  following  extract,  explanatory  of  the  now  famous  "  rating 
franchise,"  will  be  interesting  to  politicians : — 

Electors. — 1.  Every  Derson  asseased  for  the  support  of  the  poor,  in  respect 
of  ownership  of  lands  ana  heritages ;  2.  In  respect  of  occupancy  thereof ;  or,  3. 
In  respect  of  means  and  substance.  In  other  words,  the  whole  ratepayers. 
[Here  follows  a  schedule  of  the  number  of  votes  allotted  to  each  elector,  varying 
from  one  to  nor,  according  to  the  value  of  the  property.] 

2.  Occupants  of  lands  and  heritages  have  the  same  number  of  votes  as  an 
owner  assessed  to  the  same  amount ;  and  if  any  person  is  assessed  as  owner  as 
well  as  occupant,  he  is  entitled  to  vote  as  well  in  respect  of  his  ownership  as  of 
his  occupancy. 

3.  Persons  assessed  on  means  and  substance  have  the  same  number  of  votes 
as  an  owner  of  lands  and  heritages,  assessed  to  the  same  amount ;  if  also  an 
owner  of  lands  and  heritages,  and  assessed  as  such,  he  is  entitled  to  vote  in  both 
capacities. 

In  no  case  can  any  person  have  more  than  six  votes  in  all ;  and  no  one  is  entitled 
to  vote  who  has  been  exempted  from  assessment  on  the  ground  of  inability  to  pay ^  or 
whose  rates  are  due  and  unpaid  at  the  time  of  voting,— (^,  12.) 

Such  is  the  franchise  in  use  in  the  election  of  representatives  at 
our  parochial  boards.  How  far  it  would  be  expedient  to  extend  its 
operation  to  Parliamentary  elections,  is  a  question  wholly  foreign  to 
the  objects  of  this  journal ;  but  lawyers  conversant  with  our  poor- 
law  system,  will  be  startled  to  learn  that  the  extension  of  a  franchise 
based  on  rating  to  Scotch  Parliamentary  elections  has,  on  eminent 
legal  authority,  been  pronounced  "  impossible."  The  possibility  of 
motion  is  said  to  have  been  doubted  by  some  of  the  schoolmen ; 
walking  before  them  was  conceived  to  be  the  proper  way  of  confriting 
these  whimsical  philosophers.  The  application  of  the  parallel  may 
be  left  to  political  reformers. 

Mr  Soutar^s  Styles  of  writs  in  the  Sheriff  and  Commissary 
Courts  is  a  valuable  contribution  to  the  practical  literature  of  the 
profession.  Those  who  are  conversant  with  the  practice  of  the  in- 
ferior courts  must  often  have  experienced  the  oifficulties,  and  la- 
mented the  inconveniences  arising  from  the  want  of  a  manual  of 
this  sort.  Mr  Soutar  has  ably  fulnlled  the  duty  of  a  compiler,  and 
has  enriched  his  collection  with  a  great  variety  of  Styles,  the  fruits 
of  private  research,  and  others — contributed  by  gentlemen  of  experi- 
ence in  the  profession — which  have  passed  through  the  ordeal  or  liti- 
gation and  stood  the  brunt  of  the  plea  of  ^^  irrelevancy."  In  our 
judgment  the  styles  are  carefully  and  neatly  drawn.  The  reader 
IS  not  asked,  however,  to  take  them  entirely  on  trust,  but  is  referred 
to  the  authority  of  decided  cases,  whenever  a  difficulty  may  be  sup- 

Eosed  to  occur.  The  collection  is  copious  almost  to  a  fault ;  and, 
aving  the  ^'imprimaturs'  of  Sheriff  Barclay, — a  sanction  not 
given,  doubtless,  without'  a  careful  revisal  of  the  text,  will  assur- 
edly take  rank  amongst  our  standard  books  of  practice.  It  is  need- 
less to  say  more,  as  the  evident  utility  of  the  work  is  its  best  re- 
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commendation,  and  will  insnre  its  finding  a  place  in  the  libraries  of 
the  profession. 

Of  Mr  Lorimer^s  usefal  text-book  we  shall  speak  hereafter,  as  the 
importance  of  the  subject  will  jastify  a  foUer  notice  than  we  could 
give  to  it  at  the  close  of  this  already  too  lenG;thened  article. 
^  ^  {WL.) 


NOTES  ON  CRIMINAL  LAW. 

NO.  II. — THEFT  AND  ITS  AGGRAVATIONS. 

2.   AMOTIO9  OR  CARRYING  AWAY. 

In  order  to  constitute  theft,  there  must  not  only  be  a  feloni9US  tak- 
ingy  but  the  thing  taken  must  also  be  carried  away.  The  thing 
must  be  removed  from  the  place  in  which  it  previously  was,  or  the 
crime  of  theft  is  not  completed.  But  if  the  animus  furandi  is  clear, 
the  slightest  removal  of  the  thing  from  its  natural  or  proper  place 
of  keeping,  is  sufficient  to  infer  the  pains  of  theft. 

In  the  following  cases,  a  sufficient  amotio  was  held  to  be  estab- 
lished : — 

(1.)  Where  the  prisoners  laid  hold  of  some  poultry  in  a  court- 
yard, but  being  discovered,  they  threw  down  the  poultry  and  fled 
(Smith  and  Forrester,  1686,  1  Hume,  70). 

(2.)  Where  a  man  ran  off  with  a  woman's  plaid  from  her  shoul- 
ders, and  being  pursued,  he  threw  it  firom  him  (Samuel  Riccards, 
1710,  1  Hume,  71). 

(3.)  Where  a  man  lifted  two  sheep  over  the  wall  of  the  field 
where  they  had  been  at  pasture,  and  there  slaughtered  them,  and 
was  caught  with  the  carcases  on  the  spot  (Thomas  Gordon,  1782, 
1  Hume,  71). 

(4.)  Where  two  butchers  took  an  ox  from  the  door  of  a  booth  to 
which  it  was  tied,  and  moved  it  to  an  adjoining  booth,  where  they 
slaughtered  it,  and  disposed  of  part  of  the  carcase  (Anderson  and 
Lindsay,  1818,  1  Hume,  71). 

(5.)  Where  a  person  entered  a  house,  and  abstracted  from  a  chest 
an  article  of  trifling  value,  with  which  he  was  taken  in  the  same 
room  (Snaile,  1698,  1  Hume,  72). 

(6.)  Where  a  person  broke  into  a  shop  at  night,  laid  hold  of  a 
jar  of  vinegar,  and  removed  it  into  a  back  area,  and  also  re- 
moved a  quantity  of  sugar  from  a  paper  parcel  into  a  common  bag, 
which  he  set  on  the  top  of  a  barrel  inside  the  shop,  when  he  was 
scared  and  ran  off,  leaving  everything  behind  him  (Welsh,  1808, 
1  Hume,  72). 

(7.)  Where  the  thieves  were  detected  in  a  shop,  having  removed 
some  of  the  shop  goods  from  the  shelves  to  the  floor.  There  was 
some  doubt  in  this  case,  as  to  whether  the  goods  were  removed  bv 
the  felonious  act  of  the  prisoners,  or  thrown  down  in  the  scuffle  with 
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the  police;  but  the  court  were  clearly  of  opinion^  that  had  the 
evidence  shown  that  the  goods  had  been  displaced  by  the  act  of  the 
prisoners,  the  crime  would  have  been  completed  (McQueen  and 
Baillie,  1810,  Burnet,  122,  1  Hume,  72). 

(8.)  Where  the  panels  cut  the  straps  which  fastened  a  trunk  be- 
hind a  carriage,  so  that  the  trunk  fell  to  the  ground,  but  were  de- 
tected, and  ran  off  without  lifting  the  trunk.  There  is  no  appear- 
ance on  the  record  of  any  debate  on  the  circumstances  of  this 
case.  One  panel  pled  guilty,  and  was  transported.  The  verdict  as 
to  the  other  two  was  not  proven  (John  Pray  and  others,  April  1819, 
1  Hume,  72). 

(9.)  Where  the  panels  took  some  blankets  from  a  bed,  and  rolled 
them  up  in  the  same  room,  without  any  further  removal  (Thomson, 
May  1823,  1  Alison,  268). 

(10.)  Where  some  blankets  were  taken  from  a  bed,  and  laid  in  a 
passage  bundled  up  (Paterson,  March  1827,  Syme,  174). 

(11.)  Where  various  articles  were  removed  from  different  places 
in  a  cottage,  and  placed  in  the  thiePs  handkerchief  in  the  middle  of 
the  floor  (McDonald,  1823,  1  Alison,  269). 

(12.)  Where  the  prisoner  pulled  a  man's  watch  quietly  out  of  his 
pocket  by  the  ribbon,  but  the  man  caught  him,  just  as  it  was  drawn 
out,  and  had  fairly  got  clear  of  the  pocket  (Lyndsay,  March  1829, 
Bell's  Notes,  19). 

(13.)  Where  an  article  had  been  removed  three  paces  from  a 
shop  door  (C«u-ter,  1832,  Bell's  Notes,  19). 

(14.)  Where  some  flour  was  taken  out  of  the  place  where  it  was 
kept  and  put  into  a  bag,  and  the  bag  into  a  basket,  and  the  prisoner 
was  caught  when  lifting  the  basket  (Philips,  Nov.  1832,  Bell's 
Notes,  19). 

(15.)  Where  some  small  parcels  of  seeds  were  removed  from  a 
window  to  a  dose  (Harvey,  1833,  Bell's  Notes,  19). 

(16.)  Where  some  money  had  been  stolen  from  a  person,  part  of 
which  had  been  knocked  out  of  his  hand  ^'  with  a  slap,"  and  fell  to 
the  ground,  but  was  never  in  the  actual  possession  of  the  thief  (Ed- 
monston  and  Brown,  13th  March^l834,  Bell's  Notes,  22). 

(17.)  Where  some  articles  had  been  removed  from  a  shelf  to  a 
trough  in  the  same  apartment  (M'Caughie,  Dumfries,  April  1836, 
1  Swinton,  205). 

(18.)  Where  a  till  was  found,  with  its  contents  still  in  it,  forced 
away  from  the  counter  and  lying  on  a  shelf  below,  to  which  it  must 
have  been  carried  with  the  hand.  In  this  case  the  charge  was  not 
stealing  the  till,  but  its  contents  (James  Smart,  July  1837,  Bell's 
Notes,  19). 

(19.)  Where  a  bundle  of  articles  had  been  left  by  a  laundry- 
maid  at  some  little  distance  from  a  window,  and  had  been  removed 
to  a  spot  nearer  the  window  by  the  prisoner  by  means  of  a  stick 
(O'Neil,  10th  March  1845,  2  Broun,  394). 

(20.)  W^here  a  prisoner  removed  certain  loose  papers  out  of  their 
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place,  in  the  course  of  searching  for  more  valuable  articles  which  he 
intended  to  steal,  although  there  was  no  proof  that  he  had  intended 
to  steal  the  loose  papers,  and  in  fact  left  them  behind  him,  without 
being  in  any  way  prevented  from  taking  them.  It  was  argued  that 
the  circumstances  showed  that  there  was  no  intention  to  steal  the 
papers,  but  Lord  J.-C.  Hope  said  "  The  Court  could  not  sustain 
the  distinction.  If  there  had  been  an  amotio  of  any  articles  what- 
ever, to  however  small  an  extent,  the  jury  were  not,  under  the  cir- 
cumstances, entitled  to  enter  on  the  question,  whether  the  panel  had 
an  intention  of  stealing  these  identical  articles,  or  whether  he  had 
merely  displaced  them  in  the  course  of  searching  for  more  valuable 
boot/'  (John  Ash,  19th  May  1848,  Arkley,  493). 

On  the  other  hand,  it  was  held  in  the  following  cases  that  no 
sufficient  amotio  had  been  established  : — 

(1.)  Where  a  person  had  rolled  some  bed-clothes  to  the  bottom 
of  the  bed,  evidently  with  a  view  to  removal,  but  had  been  scared 
(Boyle,  1826,  1  Alison,  269). 

(2.)  Where  a  shirt  was  rolled  up,  but  not  taken  out  of  a  drawer 
where  it  had  been  placed  (M^Ewan,  1826,  1  Alison,  269). 

(3.)  Where  a  person  had  broken  into  a  storeroom,  and,  the  police 
having  entered,  one  cheese  was  found  to  have  been  removed  half  off 
the  one  under  it.  Lord  J.-C.  Hope  directed  the  jury  that  this 
might  have  happened  by  accidental  displacement,  and  at  anyrate 
the  proof  that  each  cheese  had  been  placed  regularly  above  another 
was  unsatisfactory  (James  Hoyes,  11th  Dec.  1848,  J.  Shaw,  134). 

(4.)  Where  a  prisoner  made  a  snatch  at  a  guard-chain,  so  as  to 
draw  a  watch  out  of  a  man's  pocket,  but  the  chain  was  not  broken, 
Lord  Colonsay  ^^  thought  it  a  question  for  the  jury  on  the  whole 
evidence  to  say  whether  there  was  sufficient  proof  that  the  panel 
had  at  any  time  got  complete  possession  of  the  watch.  He  did  not 
think  it  was  enough  to  say  that  the  panel  had  got  the  chain  in  his 
hand.  Were  the  jury  satisfied  that  the  watch  was  removed  by  the 
panel  from  the  pocket,  or  had  he  it  in  his  hand  for  any  period,  how- 
ever short  ?"  The  verdict  was,  "  Not  Proven"  (William  Cameron, 
22d  Dec.  1851,  J.  Shaw,  526).    , 

In  England  the  following  cases  on  the  subject  of  amotioy  or,  as  it 
is  there  termed,  aaportatioj  bave  occurred  : — 

(1.)  A  person  got  into  a  waggon,  and  taking  a  parcel  of  goods 
which  lay  in  the  forepart,  haa  removed  it  to  near  the  tail  of  the 
waggon  when  he  was  apprehended.  The  twelve  judges  were  una- 
nimously of  opinion  that,  as  the  prisoner  had  removed  the  property 
from  the  spot  where  it  was  originally  placed,  with  an  intent  to  steal, 
there  was  a  sufficient  asportatio  to  constitute  larceny  (Coslet,  1782, 
1  Leach,  236).  (2.)  But  where  a  person  had  set  up  a  parcel  contain- 
ing linen,  which  was  lying  lengtnways  in  a  waggon,  on  one  end,  for 
the  greater  convenience  or  taking  the  linen  out,  and  cut  the  wrapper 
all  the  way  down  for  that  purpose,  but  was  apprehended  before  he  had 
taken  anything  out  of  it,  the  twelve  judges  agreed  that  this  was  no 
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larceny,  although  the  iDtention  to  steal  was  manifest ;  for  a  carrying 
away,  in  order  to  constitute  felony,  must  be  a  removal  of  the  goods 
from  the  place  where  they  were,  and  the  felon  must,  for  the  instant 
at  least,  have  the  entire  and  absolute  possession  of  them  (Cherry, 
1781, 1  Leach,  236).  (3.)  A  person  sitting  on  a  coach-box  took  hold 
of  the*  upper  end  of  a  bag  which  was  in  l£e  front  boot,  and  lifted  it 
up  from  tne  bottom  of  the  boot  on  which  it  rested.  He  handed  the 
upper  part  of  the  bag  to  a  person  who  stood  beside  the  wheel,  and 
both  holding  it  endeavoured  to  pull  it  out,  but  were  prevented  by 
the  guard.  The  prisoner  was  convicted,  and  the  judges,  on  a  re- 
served case,  were  of  opinion  that  the  conviction  was  right  (Walsh, 
1824,  1  Moody,  C.  C.  14).  (4.)  A  person  was  convicted  of  steal- 
ing in  a  dwelling-house,  the  articles  stolen  having  been  taken  out  of 
a  trunk  and  laid  on  the  floor,  when  he  was  apprehended  (Simpson, 
1784,  1  Leach,  322).     (5.)  A  prisoner  was  inaicted  for  robbing  the 

Erosecutrix  of  an  ear-ring ;  he  had  snatched  it  from  her  ear,  \niich 
led,  and  she  was  much  hurt.  The  ear-ring  was  found  among  her 
hair.  On  a  reserved  case,  the  judges  were  of  opinion  that  this  was 
a  su£Scient  taking  and  asportcUio  to  constitute  robbery ;  the  ear-ring 
having  been  in  the  prisoner's  possession  for  a  moment,  separated  from 
the  owner's  person  (Lapier,  1784,  1  Leach,  320).  (6.)  A  person 
stopped  the  prosecutor  as  he  was  carrying  a  feather-bed,  and  told 
him  to  lay  it  down  or  he  would  shoot  him.  The  prosecutor  laid  the 
bed  down,  but  before  the  prisoner  could  take  it  up  he  was  appre- 
hended. The  judges  were  of  opinion  that  the  offence  was  not  com- 
pleted, there  having  been  no  possession  by  the  party  charged  (Far- 
rell,  1787,  1  Leach,  322).  (7.)  A  prisoner  took  a  purse  out  of  the 
pocket  of  the  owner,  but  the  purse  was  tied  to  a  bunch  of  keys, 
which  remained  in  his  pocket.  This  was  held  not  to  be  larceny, 
there  being  no  severance  of  the  purse  from  the  owner's  possession 
(Wilkinson,  1  Hale,  P.  C.  508).  (8.)  So,  where  goods  m  a  shop 
were  tied  to  a  string,  which  was  fastened  to  one  end  of  the  bottom 
of  the  counter,  and  the  prisoner  took  up  the  goods  and  carried  them 
towards  the  door  as  far  as  the  string  would  permit,  Eyre,  B.  ruled 
that  there  was  no  severance,  and  consequently  no  felony  (anony- 
mous case  cited  in  Cherry,  supra).  {9.)  A  person  was  disco- 
vered standing  by  a  barrel  of  porter,  out  or  a  hole  in  which  the  por- 
ter was  running  into  a  can  on  the  ground,  and  about  five  pints  nad 
run  into  the  can.  Coltman,  J.,  thought  this  was  a  sufficient  cupor- 
tatio  of  the  porter  which  had  run  out  (Wallis,  1848,  3  Cox,  Cf.  C. 
67).  (10.)  A  person,  without  the  knowledge  of  a  Gas  Company, 
fraudulently  constructed  certain  pipes,  through  which  the  gas  of  the 
company  rose  to  the  burners  without  passing  through  the  meter, 
which  consequently  did  not  indicate  all  the  gas  consumed.  This 
was  held  to  be  a  sufficient  severance  of  the  gas  to  constitute  cls- 
portavit  (White,  1833,  1  Dearsly,  C.  C.  203). 
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8.  THE  THING  TAKEN  AND  CARRIED  AWAY  MUST  BE  "  RES  ALIENA ." 

Every  inanimate  thing  which  is  moveable  or  capable  of  being 
severed  from  that  to  which  it  is  either  naturally  or  artificially  at- 
tachedy  as  the  wool  of  a  sheep  or  the  lead  of  a  house,  any  writing  or 
other  document,  and  such  living  creatures  as  are  sub  dominioj  as 
sheep,  horses,  poultry,  and  the  like,  may  be  the  subjects  of  theft. 
An  infant  child  may  also  be  stolen,  and  a  dead  body  before  inter- 
ment ;  but  the  raising  of  a  dead  body  is  a  different  crime,  known  as 
^^  violating  the  sepulchres  of  the  dead." 

But  it  is  an  essential  element  of  theft  that  the  thing  taken  be 
the  property  of  another,  for  a  person  cannot  steal  his  own  pro- 
perty. The  thing  taken  must  be  the  property  of  another  than  the 
thief.  It  is  not  necessary  that  the  thing  should  be  actually  the  pro- 
perty of  the  person  from  whom  it  is  taken.  It  is  sufficient  that  it  is 
not  the  property  of  the  person  who  takes  it. 

In  Scotland,  it  is  held  that  a  person  who  has  a  limited  right  of  pro- 
perty in  a  thing  cannot  be  guilty  of  theft  of  it.  So  we  have  already 
seen  that  a  pawnbroker,  vrlio  appropriates  an  article  pledged  witn 
him,  is  not  guilty  of  theft  (ante,  p.  423).  In  the  same  way,  if  a 
person  clanoiestinelv  takes  from  another  a  thing  which  he  has  given 
nim  in  loan  or  pledge,  he  cannot  be  convicted  of  thefl,  though  he 
may  be  guilty  of  a  fighly  aggravated  species  of  fraud  (Burnet,  120 ; 
1  Hume,  77).  In  Englana,  however,  the  law  is  different.  There, 
a  person  may  steal  a  thing  of  which  he  has  not  the  full  property. 
So  larceny  may  be  committed  by  a  person  of  a  thing  which  he  has 
pledged  with  a  pawnbroker,  or  of  anything  which  the  owner  has 

E laced  in  the  temporary  possession  of  another,  and  has  taken  it  from 
im  with  a  fraudulent  intent.  Thus,  where  A  delivers  goods  to  B 
to  keep  for  him,  and  then  steals  them  with  intent  to  charge  B  with 
the  value  of  them,  this  is  felony ;  or  if  A,  having  delivered  money 
to  his  servant  to  carry,  disguises  himself  and  robs  him  on  the  road 
with  intent  to  charge  the  nundred,  this  is  undoubted  robbery  in  A 
(1  Hale,  P.  C.  513,  514;  Foster,  2  East,  P.  C.  558;  4  Black- 
stone,  331).     Goods  were  placed  in  the  hands  of  lightermen  for  the 

Eurpose  of  getting  them  passed  at  the  Customs  and  conveyed  on 
card  ship.  In  order  to  aefraud  the  Government  of  the  duties,  the 
owner  of  the  goods  secretly  abstracted  them  from  the  possession  of 
the  lightermen.  The  owner  being  convicted  of  larceny,  the  con- 
viction was  affirmed  by  the  judges  on  a  reserved  case  (Wilkinson, 
1821,  Russ.  &  Ryan,  C.  C.  R.  470). 

It  is  not  necessary  that  the  thing  taken  should  be  at  the  time  in 
the  possession  of  the  owner.  A  thing  may  be  stolen  from  any  per- 
son m  whose  possession  it  is,  and  it  matters  not  whether  that  per- 
son's possession  is  lawful  or  unlawful.  So  theft  may  be  committed 
from  a  tliief  of  an  article  which  he  has  stolen,  and  from  the  possessor 
of  a  thing  the  owner  of  which  is  to  the  prosecutor  unknown.  In  the 
case  of  Wilson,  three  persons  were  charged  with  theft  of  a  pocket- 
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book  belonmng  to  a  man,  and  gold  and  money  in  his  possession  to 
the  value  of  L.200  (Wilson,  1736, 2  Hume,  201).  David  Coulton, 
m  1738,  was  charged  with  robbing  some  persons  of  two  guns  which 
they  had  in  their  possession  (2  Hume,  201).  Macdonald  and 
Jamieson,  in  1770,  were  charged  with  breaking  into  the  shop  of 
Alexander  M*Dougall,  and  stealing  goods,  the  property  of  the  said 
Alexander  M^Dougall  or  otsome  other  person  to  the  prosecutor  unknown 
(1  Hume,  78).  In  these  three  cases  the  charges  were  found  relevant. 
Samuel  Wood  was  charged  with  theft  of  money,  etc.,  the  property  of 
Robert  Wood ;  and  Agnes  Marshall  was  tried  along  with  him  for 
stealing  from  Samuel  Wood  things  described  in  nearly  the  same 
words,  "  the  property  or  in  the  lawAil  possession  of  the  said  Robert 
Wood,  or  in  the  possession  of  the  said  Samuel  Wood^^  (Samuel  Wood 
and  others,  Jedburgh,  6th  Oct.  1842,  Bell's  Notes,  p.  23).  Lord 
Moncrieff,  who  presided  at  the  trial,  does  not  seem  to  have  felt,  any 
doubt  as  to  the  validity  of  the  charge  against  Marshall,  in  respect 
that  the  articles  taken  by  her  were  not  in  the  lawful  possession  of 
Samuel  Wood,  but  had  been  stolen  by  him  from  the  owner.  In 
the  case  of  Elizabeth  Beggs,  an  objection  to  a  charge  of  theft,  that 
the  thing  stolen  was  said  merely  to  have  been  ^^  in  me  possession  of 
the  jjarty  from  whom  it  was  taken,"  was  repelled  by  Lords  Mac- 
kenzie and  Cockbum  (Beggs,  Glasgow,  22d  Dec.  1846,Arkley,  215). 

The  case  of  John  Gordon  Robertson,  19th  Feb.  1849  (J.  Shaw, 
186),  may  be  here  referred  to  as  an  instance  of  a  charge  of  theft 
where  the  articles  stolen  were  described  as  the  property  or  in  the 
lawful  possession  of  a  person  deceased,  or  of  his  trustees  and  execu- 
tors. 

It  has  not  been  authoritatively  laid  down  in  what  circumstances 
a  husband  and  wife  can  commit  theft  from  each  other.  The  gene- 
ral rule  is,  that  they,  being  in  law  eadem  persona^  cannot  steal  fit>m 
each  other ;  but  this  rule  is  not  an  absolute  one.  In  the  case  of 
Janet  Becket,  who  was  charged  with  theft  of  money,  trinkets,  and 
wearing  apparel  belonging  to  John  Devine,  it  was  objected  for  the 
panel  that  Devine  was  not  admissible  as  a  witness,  ^^  in  respect  he 
was  the  husband  of  the  panel,  and  therefore  it  could  not  be  theft 
from  him."  A  proof  of  this  averment  was  allowed,  and  two  wit- 
nesses  were  examined,  after  which  the  case  was  given  up.  This 
step  may  have  been  taken  because  the  prosecutor  could  not  prove 
the  case  without  the  evidence  of  the  husband,  who  was  clearly  in- 
admissible as  a  witness  (Becket,  Glasgow,  26th  April  1831,  P. 
Shaw,  217).  Donald  M'Leod  and  Wedderbum  Dick  or  Smith 
were  charged  with  theft,  in  as  far  as  the  former  having  concerted 
with  the  btter,  who  was  the  wife  of  John  Smith,  that  she  should 
abscond  in  his  company  from  her  husband's  house,  and  that  they 
should  cohabit  together,  they  did  steal  from  John  Smith's  house  a 
number  of  articles.  It  was  objected  for  the  panels  that  neither  of 
them  could  be  guilty  of  theft  for  having  in  concert  together  carried 
off  goods  which  were  the  joint  property  of  the  female  panel  and  her 
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husband.  Lords  Mackenzie  and  Medwyn  certified  the  case,  as  the 
point  was  new,  but  stated  that  they  had  both  formed  a  decided 
opinion  on  the  subject.  No  farther  proceedings  seem  to  have  taken 
place  in  this  case  (M^Leod,  4th  Oct.  1838, -2  Swinton,  190).  (Lord 
J.-C.  Hope  in  the  next  case  remarked  that  this  was  ^^a  clear 
case  of  theft.")  Joseph  Kilgour  was  charged  with  theft,  as  also 
fraud,  as  also  breach  of  trust  and  embezzlement.  By  an  ante- 
nuptial contract  of  marriage  with  his  wife,  she  had  disponed  inter 
alia  the  contents  of  an  heritable  bond  for  L.200  to  the  children  of 
the  marriage,  and  failing  children,  to  her  husband  in  the  event  of 
his  surviving  her  ;  and  uie  panel  had  renounced  all  right  thereto  in 
virtue  of  his  jus  maritiy  or  otherwise.  The  bond  was  afterwards 
paid  up  to  the  wife  in  the  presence  of  the  panel,  who  took  possession 
of  the  money  on  the  pretence  of  taking  it  to  the  Bank,  and  appro- 
priated it  to  his  own  uses.  It  was  objected  that  this  was  not  theft, 
m  respect  the  wife  was  in  law  eadem  persona  with  her  husband,  and 
a  man  could  not  steal  from  himself.  The  Court  unanimously  held 
the  charge  to  be  relevant,  and  the  panel  was  convicted  of  theft. 
Lord  "Wood  said :  "  I  am  of  opinion  this  indictment  is  well  drawn. 
The  bond  was,  by  valid  and  onerous  contract,  the  property  of  the 
wife,  notwiths^kg  the  marriage.  The  money  was  Jpliid,  and 
the  charge  made  is,  that  the  panel  feloniously  stole  it.  That  such 
an  act  constituted  theft,  ana  that  it  is  properly  and  sufficiently 
charged  in  this  libel,  I  am  clear.  The  argument  for  the  prisoner 
was  twofold  :  1st,  From  the  analogy  drawn  from  the  case  of  a  wife, 
who,  it  is  said,  cannot  steal  from  her  husband.  This  argument, 
however,  proceeds  upon  a  mistake.  No  decision  to  the  effect  stated 
has  ever  been  pronounced.  The  question,  no  doubt,  has  been  raised 
and  abandonea ;  but  I  by  no  means  concur  in  holding,  that  in  no 
possible  case  can  a  wife  steal  from  her  husband.  Quite  the  re- 
verse. Notwithstanding  the  communio  bonommj  the  property,  inter 
vivosy  is  in  the  husband  ;  and  I  can  conceive  various  cases,  wherein 
appropriation  by  the  wife  for  her  exclusive  use  would  be  theft.  Here, 
however,  the  rights  and  obligations  of  the  parties  are  defined  by  ex- 
press contract :  the  husband  expressly  excluded  his  jtis  mariti.  It 
IS  said  he  could  not  do  so  so  effectually  as  to  make  his  own  appro- 
priation theft,  the  property  still  being  in  the  eye  of  the  law  goods 
m  conmfiunion.  But  as  Ihave  before  said,  I  think  this  insufficient. 
If  the  wife  can  steal,  notwithstanding  her  implied  mandate,  and 
there  is  no  decision  to  the  contrary,  most  clearly  the  husband  can, 
when  he  has  renounced  every  implied  right  by  an  onerous  obUgar 
tion.  But  then,  secondly,  it  is  said  that  the  husband  and  wife  must 
be  regarded  as  eadem  persona.  But  that  argument  is  plainly  falla- 
cious. They  are  so  in  some  things,  not  so  in  others.  It  can  never 
be  pretended  that  a  husband  cannot  be  guilty  of  a  fault,  by  striking 
his  wife.  This  at  once,  therefore,  disposes  of  that  argument  in  cri- 
minal cases.  But  further :  in  this  case  the  object  of  the  contract 
was  to  secure  a  diversity  of  interest,  notwithstanding  the  marriage ; 
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and  thiSf  the  law  says,  may  be  competently  effected,  in  the  manner 
here  adopted,  deliberately  and  knowingly  on  the  panel's  part,  by 
antenuptial  contract.  That  beins  so,  I  cannot  see  how  we  can  re- 
vise to  sustain  this  as  a  relevant  cnarge  of  thefV'  (Joseph  Kilgour, 
8th  Dec.  1851,  J.  Shaw,  50J.). 

In  England,  as  in  Scotland,  the  general  rule  also  is,  that  a  hus^ 
band  ana  wife  cannot  steal  from  each  other.  Where  a  wife  of  a 
member  of  a  friendly  society  took  money  belonging  to  the  society 
from  a  box  in  her  husband's  custody,  she  was  held — by  a  manifest 
stretch  of  the  principle — not  to  be  guilty  of  larceny  (Sarah  Willis, 
1833,  1  Moody,  C.  C.  375).  Neither  is  larceny  committed  in  the 
ordinary  case  where  a  wife  and  a  third  party  cany  off  the  joint  pro- 
perty  of  the  husband  and  wife,  for  in  that  case  the  consent  of  the 
wife  to  the  taking,  is  the  consent  of  the  husband  (per  Coleridge,  J., 
in  Beg.  v.  ToUett  and  Taylor,  1841,  Carrington  &  Marsbman, 
112).  But  if  a  wife  carries  off  her  husband's  property  in  concert 
with  an  adulterer,  she,  by  becoming  an  adulteress,  determines  her 
quality  of  wife ;  her  property  in  the  husband's  goods  is  not  recognised 
by  the  law,  and  the  consent  of  the  husband  to  the  taking  cannot  be 
presumed  (Tollett  &  Taylor,  supra;  James  Thompson,  1850, 4  Cox, 
C.  C.  191 ;  George  Featherstone,  1854,  6  Cox,  C.  C.  376 ;  William 
Berry,  1859,  28  L.  J.  Mag.  Ca.  70).  But  in  a  case  where  a  pri- 
soner who  had  gone  off  in  aidultery  with  a  man's  wife,  had  been  con- 
victed of  stealing  the  husband's  property,  the  conviction  was  quashed 
on  the  ground  that  the  property  taken  consisted  of  articles  of  neces- 
sary wearing  apparel  of  the  wife  (Fitch,  1857,  7  Cox,  C.  C.  269). 

It  has  been  doubted  whether  a  person,  from  whom  goods  have 
been  seized  by  the  Custom  House  officers,  and  who,  afler  the 
seizure  and  before  condemnation,  which  vests  them  in  the  Crown, 
contrives  to  regain  possession  of  the  goods,  is  guilty  of  thefl.     The 

Eiint  occurred  in  the  cases  of  Williamson  in  1767  and  Lockhart  at 
umfries  in  1800,  but  was  not  decided  (Burnet,  118).  It  was 
maintained  in  these  cases  that  the  goods  were  not  sufficiently  trans- 
ferred so  as  to  make  them  res  aUena.  Hume,  in  noticing  these 
cases,  seems  to  indicate  an  opinion  that  the  act  is  not  thefl,  on  the 
ground  that  the  property  was  only  "  in  cursu  of  being  conveyed 
from  him  by  some  future  proceeding"  (1  Hume,  77,  note).  It  is 
certain  that,  in  the  ordinary  case,  the  transference  must  be  com-' 
plete.  This  is  illustrated  by  the  curious  case  of  Brown  v.  the  Pro- 
curator-Fiscal of  Dumfriesshire,  an  appeal  tried  at  Dumfries  (22d 
April  1846,  Arkley,  62).  Brown  had  oeen  convicted  of  theft  of  L.5 
from  Thomas  Shankland  before  the  Sheriff-Substitute  of  Dumfries- 
shire. It  appeared  from  the  evidence  of  Shankland  that  Brown  had 
asked  him  for  a  loan  of  L.20 ;  he  had  agreed  to  give  it,  and  sent  for 
four  L.5  notes,  which  he  pushed  across  the  table  to  Brown  ;  that  he 
then,  in  snuffing  the  candle,  accidentally  put  it  out,  and  went  to  re- 
light it ;  that  on  returning  immediately  thereafter  he  found  Brown 
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with  the  notes  in  his  hand,  but  alleging  that  he  had  only  received  three 
of  them ;  bat  on  the  police  being  sent  for  and  a  search  proposed^ 
Brown  produced  the  fourth  note  from  his  pocket,  saying,  ^^  it  was  all  a 
joke."  Lord  Moncrieff  held  that  this  could  not  be  viewed  as  theft, 
as  the  property  in  the  notes  had  passed,  to  Brown,  and  the  convic- 
tion was  quashed.  In  another  recent  case  it  was  held  that  there  was 
such  a  transference  of  the  property  as  to  exclude  a  charge  of  thefts 
James  Cowan  obtained  possession  of  a  watch  from  another,  ^^  with 
a  view  to  the  purchasing  of  the  same,  and  on  the  express  condition 
and  agreement  that  the  same  was  to  be  returned  on  the  following 
Saturday  night  if  it  did  not  answer;  and  if  it  did,  that  the  price 
agreed  on,  being  L.3,  should  then  be  paid."  Oowan  having  on  the 
Saturday  sold  the  watch  to  a  third  party,  he  was  charged  with  theft, 
and  convicted  in  the  Sheriff  Court  of  Dumfries ;  but  the  conviction 
was  quashed,  on  the  groimd  that  the  circumstances  did  not  consti- 
tute the  crime  of  theft,  or  indeed  any  criminal  offence  at  all,  but 
only  a  breach  of  contract,  and  nothing  more  (Cowan  r.  M^inn, 
8th  Jan.  1 859,  31  S.  Jurist,  123). 

On  the  other  hand,  if  the  transference  of  the  property  is  not  com- 
plete, a  charge  of  theft  is  relevant.  So,  when  a  person  who  called 
with  an  account  and  got  the  creditor  to  discharge  it  on  tender  of 
payment,  but  ran  off  with  the  discharged  account  without  making 
payment,  he  was  held,  on  appeal  fix>m  me  Sheriff  Court  of  Dumfiies- 
shure,  to  have  been  relevantly  charged  with  theft  (Henderson  v. 
Young,  19th  April  1856,  2  Irvine,  414).  A  paup^  in  the  parish  of 
Old  Machar,  and  an  inmate  of  the  poorhouse,  received  from  the 
Parochial  Board  certain  articles  of  wearing  apparel,  which  she  was 
told  not  to  sell  nor  to  take  out  of  the  poomouse.  Having  left  the 
house  and  sold  them,  she  was  charged  with  theft;.  It  was  con- 
tended that  this  taking  was  not  theft,  oecause  the  articles  were  at 
the  time  in  the  lawftd  possession  of  the  panel  herself;  but  Lord 
Ardmillan  directed  the  jury  that  the  clothes  were  unquestionably  in 
the  lawful  possession  of  the  Parochial  Board,  and  she  was  convicted 
{Elizabeth  Anderson,  Aberdeen,  21st  April  1858,  3  Ir.  65). 

J.  B. 


THE  MONTH. 

The  Circuits — Mackintosh  v.  Fraser — Sctenti/ic  Evidence — The 
Wakefield  Election  Transactions — Frauds  on  the  Carron  Company 
— Baron  Bramwell  on  "  Grac^^ — Judicial  Statistics. 

Among  the  various  useftil  changes  which  Mr  Moncrieff  has  in- 
troduced with  reference  to  the  procedure  of  the  Scotch  Courts, 
there  is  a  remarkable  omission.  The  only  tribunal  which  has 
escaped  the  weeding-hook  of  the  Lord  Advocate,  is  the  one  which  is 
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most  usually  set  in  motion  by  himself^  the  Court  of  Justiciary.  To 
the  legal  profession  it  will  appear  a  mere  truism  to  observe,  that  in 
every  view — whether  we  regard  the  ascertainment  of  the  law,  or 
the  discrimination  between  truth  and  falsehood  in  evidence,  or  even 
the  actual  administration  of  justice  towards  offenders — the  practice 
of  the  Court  of  Justiciary  is  in  a  less  satisfactory  state  than  that  of 
any  other  forum  above  the  rank  of  a  Quarter  Sessions.  To  legis- 
lating representatives — such  as  the  honourable  members  for  Eoin* 
burgh  and  Greenock — a  better  field  for  useful  reform  does  not  pre- 
sent itself.  Meanwhile  the  Lords  Commissioners  have  given  us  the 
benefit  of  a  bit  of  practical  reform  of  their  own  making.  The 
arrangements  for  the  Autumn  Circuits  have  at  length  been  made 
in  such  a  way,  as  not  to  destroy  the  lon^  vacation  altogether.  Under 
the  system  hitherto  adopted,  the  circmts  usually  commenced  about 
the  beginning  of  September,  and  lasted  till  the  15th  of  October. 
One  result  was  that  junior  counsel  of  standing,  being  free  to  take 
briefs  in  all  the  Circuits,  could  scarcely  ever  find  an  opportunity  of 
leaving  Scotland  for  more  than  a  week  at  a  time ;  the  interval  be- 
tween the  cessation  of  the  Jury  sittings  and  the  commencement  of 
the  Circuit  trials  being  extremely  short.  A  still  more  objectionable 
feature  in  the  arrangement  was,  that  although  the  business  in  the 
Circuit  towns  could  hardly  ever  occupv  the  Court  more  than  a  day 
or  two,  there  was  always  an  interval  of  a  week  between  each  sittings 
of  the  same  Circuit.  Both  these  sources  of  inconvenience  have  in  a 
great  measure  been  obviated  in  the  annexed  programme  for  the  en- 
suing Autumn  Circuits.  It  is  obvious  that  the  period  might  be  still 
further  abridged  by  making  all  tliese  Circuits  strictly  contempora- 
neous, an  arrangement  which  would  also  lead  to  a  fairer  distribu- 
tion of  business  amongst  the  junior  bar.  The  following  are  the 
appointments  for  the  Autumn  Circuits,  1859: — 

SOUTH. 

Lords  Jushce-Glerk  and  Neaves.  Jedburgh — Tuesday,  ^JOth  September. 
Dumfries — ^Friday,  23d  September.  Ayr — Tuesday,  27th  September.  David 
Hector,  Esq.,  Advocate-Depute,    David  Wyue,  Clerk. 

WEST. 

Lords  Ivory  and  Deas.  Inverary — Tuesday,  27th  September.  Stirihiff — 
Thursday,  29th  September.  Glasgow — ^Monday,  3d  October,  at  12  noon.  F.  L, 
M.  Heriot,  Esq.,  Advocate-Depute.    James  Aitken,  Clerk, 

NORTH, 

Lords  Cowan  and  Ardmillan.  Inverness — Wednesday,  2lBt  September. 
Aberdeen — ^Tuesday,  27th  September.  Perth — ^Monday,  3d  October,  at  12  noon. 
Donald  Mackenzie,  Esq.,  Advocate-Depute.    Alexander  Stuart,  Clerk. 

The  Law  Ascertainment  Facilities  Act — for  enabling  the  Judges 
of  any  division  of  the  United  Kingdom  to  obtain  the  opinion  of  the 
legal  tribunals  elsewhere  on  questions  of  law — has  received  the 
royal  assent.  The  Jury  Trials  Act  has  also  passed  through 
Parliament ;  and  juries  will  now  be  released  and  tneir  verdicts  re* 
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ceived  after  three  hours'  confinement,  if  the  minority  is  less  than 
four ;  or  after  six  hours,  and  without  a  verdict,  where  the  division 
approaches  nearer  to  equality. 

The  judicial  proceeoings  of  the  last  two  months  have  been  un- 
usually fertile  in  cases  involving  the  element  of  professional  respon-* 
sibility.  The  verdict  which  absolved  Lord  Chelmsford  ftt)m  pecu- 
niary hability  for  the  consequences  of  his  unfortunate  compromise, 
placed  the  non-responsibility  of  counsel  on  its  true  footing,  that  of 
bona  fides.  It  is  of  the  utmost  importance  to  suitors  that  their 
counsel  should  be  free  to  deal  with  tneir  interests  as  the  exigencies 
of  litigation  may  render  advisable;  though  we  should  think  few 
counsm  would  care  to  assume  the  entire  responsibility  of  compromis- 
ing a  suit,  afler  the  client  had  previously  refused  to  consent  to  such 
a  course.  The  case  of  Mackintosh  v.  Fraser^  tried  at  the  Summer 
sittings,  raised  the  question  of  the  responsibility  of  an  agent  for  taking 
measures  to  have  an  insane  client  put  under  restraint.  Afler  a  trial  of 
four  days,  the  jury  found  for  the  defender,  Mr  Hugh  Fraser,  W.S.,  a 
result  which  has  given  very  general  satisfaction.  The  details  of  the 
evidence  were  more  curious  than  instructive.  The  most  interesting 
feature  in  the  case  was  the  charge  of  the  Lord  President,  whicn 
displaced,  as  his  Lordship's  great  speeches  always  do,  judicial 
qualities  of  a  very  high  order.  It  has  been  the  fete  of  many  great 
pleaders  to  leave  much  of  their  prestige  and  moral  power  behind 
them  on  quitting  the  bar  for  the  bench,  in  consequence  of  their 
inability  to  take  any  other  than  a  one-sided  view  ot  a  case.  That 
inexplicable  ascendency  and  influence  over  other  minds,  which 
befits  the  character  of  a  great  administrator,  is  not  accorded  to 
mere  ability,  however  eminent,  unless  that  ability  is  constantly 
directed  to  a  useful  and — in  an  aesthetic  sense — to  a  just  result. 
Hence,  the  language  and  modes  of  address  which  would  inspire  awe 
or  enthusiasm,  were  the  speaker  confronting  a  jury,  may  provoke 
a  smile  when  seen  to  emanate  from  the  serene  altitude  of  the  bench. 
Judicial  impartiality  is,  we  suspect,  a  natural  gift.  It  is  comparar 
tively  an  easy  matter  to  state  tne  pro  and  contra  of  a  case  without 
indicating  any  opinion  of  one's  own ;  but  the  real  difiiculty — suc- 
cessfully surmounted  in  the  charge  referred  to — is  to  lead  me  jury 
to  a  very  decided  opinion  on  the  merits  of  the  case,  while  stating 
the  evidence  with  philosophical  calmness  and  accuracy. 

This  difficulty  must  have  been  felt  by  Lord  Chief  Baron  Pollock, 
in  summing  up  the  evidence  adduced  on  the  trial  of  Dr  Smethurst. 
His  Lordship  was  obliged  to  sit  corrected  as  to  several  matters  of 
fact,  the  importance  of  which  he  does  not  appear  to  have  clearly 
apprehended.  It  might  savour  perhaps  of  hypercriticism,  were  we 
to  take  exception  to  the  pathos  of  his  Lordship's  allusions  to  the 
deathbed  scene,  as  being  calculated  to  excite  a  prejudice  against  the 
prisoner.  On  the  other  hand,  we  should  like  to  know  by  what 
rule  of  evidence,  natural  or  technical,  the  prisoner's  counsel  was  pre- 
vented from  proving  the  result  of  scientific  experiments  instituted 
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^  snbseqaent  to  the  9th  of  May."  Had  the  "  Ides  of  March'*  been 
fixed  upon,  there  might  have  been  a  tragical  significance  in  the 
epoch ;  but  what  connection  is  there  between  rules  of  evidence  and 
the  columns  of  the  Almanac  ?  Are  we  to  go  back  to  the  days  of 
the  acttis  legiiimiy  when  nothing  was  valid  unless  performed  on  the 
dies  fasiij  and  in  presence  of  the  praetor  ? 

The  report  ot  the  Committee  of  Inquiry  into  the  Wakefield 
election  transaction,  suggests  reflections  unfavourable  to  the  tone  of 
professional  morale  in  certain  quarters.  The  committee,  while  re- 
porting specifically  as  to  the  facts  of  the  compromise,  have  not 
volunteered  any  opinion  on  the  conduct  of  the  parties  engaged  in 
it.  It  is  natural  that  members  of  Parliament,  who  are  themselves, 
in  a  sense,  the  prime  movers  in  the  field  of  election  manoeuvre, 
should  be  disposed  to  deal  tenderly  with  the  faults  of  over-zealous 
supporters  of  their  interests  and  order.  But  the  following  extract 
from  the  Report  makes  comment  superfluous : — 

Mr  Spofforth  and  Mr  Rose  [agents  for  the  sitting  member]  both  admit 
that  at  the  time  when  the  agreements  for  a  reference  were  exchanged^  Mr  Childers 
Tirged  that  the  matter  must  be  gone  into  immediately,  **  so  that,  if  he  had  a 
decision  in  his  favour,  he  might  be  enabled  to  have  a  writ  issued  before  the  end 
of  the  session."  It  is  also  admitted  that  Mr  Spofforth  communicated  to  Mr 
Rose  that  Mr  Leeman  would  not  consent  to  the  postponement  of  the  reference, 
adding,  ^^  it  was  evident  that  Mr  Childers  expect^  he  could  get  the  seat."  This 
communication  seems  to  have  made  but  little  impreesion  on  Mr  Rose,  who  said, 
**  Pooh,  pooh,  it  is  ridiculous  that  a  man  of  Mr  Leeman^s  discretion  or  acimien 
would  ever  have  signed  that  agreement  under  such  an  expectation." 

Or  what  are  we  to  think  of  such  answers  as  these : — ''  In  conse- 

?uence  of  the  overwhelming  pressure  of  business,  some  of  Mr 
!ariss'  letters  were  unread. — (To  opposite  agent)  I  do  not  believe  I 
read  the  letter  in  which  you  deprecated  delay.  I  read  a  small  part 
of  it,  and  immediately  sat  down  and  wrote  to  Mr  Cariss  to  come 
up."  Lord  St  Leonards,  in  the  height  of  his  practice,  had  some- 
times  as  many  as  fifty  briefs  sent  him  of  an  evening,  for  next  day's 
roll ;  but  he  managed  to  read  them  all  in  the  interval  betwixt 
dining  and  going  to  the  House  of  Commons.  If  Mr  Rose  were 
really  unable  to  spare  the  necessary  time  for  reading  his  own  client's 
letters,  he  ought  to  have  had  some  charity  for  his  fellow-agent,  who 
might  fairly  plead  the  same  excuse  for  neglecting  to  put  the  agree- 
ment into  a  strictly  accurate  and  unambiguous  form.  The  arrange- 
ment, in  fact,  was  all  in  favour  of  the  sitting  member,  whom  it  en- 
abled, at  all  events,  to  contest  the  seat  again,  in  the  event  of  the 
arbiter  deciding  against  him  ;  while  he  would  have  been  disqualified 
from  sitting  in  Parliament  at  all,  if  he  had  been  unseated  for  bribery 
by  a  Parliamentary  committee. 

The  public,  it  seems,  has  not  heard  the  last  of  the  firauds  upon  the 
Carron  Company.  Upwards  of  L.200,000  had  already  been  paid  to 
compromise  an  action  brought  by  the  company  against  the  represen- 
tatives of  their  London  manager,  and  now  a  summons  is  raised 
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charging  the  managing  partners  with  an  organised  conspiracy  to 
defraud  the  shareholaers  dv  making  up  false  balance-sheets.  This 
was  done  with  the  alleged  object  of  inducing  the  other  shareholders  to 
sell  their  stock  far  below  its  real  value.  It  appears  that,  so  far  back 
as  1846)  Sir  James  Gibson-Craig,  the  agent  for  the  company,  had 
remonstrated  with  the  manager  on  the  subject,  charging  him  in 
direct  terms  with  fraud,  and  with  misstating  the  company  accounts 
to  the  extent  of  hundreds  of  thousands  sterling.  It  may  be  a  Ques- 
tion with  casuists,  whether  Sir  James  was  not  in  duty  bound  either 
to  divulge  the  facts  in  question  to  his  clients,  the  Carron  Company, 
or  to  retire  from  a  position  which  made  him  the  depositary  of^such 
unwelcome  and  dangerous  secrets. 

Some  dissatisfaction  has  been  expressed  in  England  at  the  reAisal 
of  Baron  Bramwell  to  discharge  a  juror  who  objected  to  take  the 
customary  oath.  His  Lordship  released  the  recusant  from  serving  on 
the  jury  for  which  he  had  been  balloted,  on  the  ground  that  a  man 
who  had  such  peculiar  notions  about  ^^  grace"  was  unfit  to  be  a 
juryman ;  but  added,  ^^  you  shall  not  m&e  a  holiday  of  your  non- 
sense,"  and  ordered  the  colprit  to  remain  in  court  auring  the  i^t 
of  the  assize.  Baron  Bramwell  was  evidently  desirous  of  convert- 
ing this  non-juring  juryman  to  a  better  way  of  thinking.  Perhaps 
he  thought  that  the  deluded  man,  after  hearing  the  oath  administered 
and  taken  some  few  score  times,  under  varying  phases  of  levity  and 
irreverence — might  come  to  be  of  opinion  that,  afler  all,  "  grace" 
had  little  or  nothing  to  do  with  it. 

We  are  glad  to  ooserve  that  the  plan  sketched  out  by  Mr  Bed- 
grave,  in  last  year's  Report  on  Judicial  Statistics,  has  been  reduced 
to  practice  in  the  volume  now  before  us.  The  tabular  statements 
now  given  regarding  the  nature  and  history  of  the  suits  depending 
in  the  English  Courts,  is  likely  to  be  of  essential  service  botn  to  the 
lawyer  and  the  law-reformer.  The  information  thus  tabulated  by 
Mr  Bedgrave  was  anxiously  sought  for  by  Lord  Brougham  and 
other  social  reformers  at  the  conference  of  last  autumn,  rl^ow  that 
the  schedules  of  the  same  able  statistician,  in  relation  to  criminal 
statistics,  have  been  brought  into  use  in  Scotland,  we  do  not  see  why 
we  should  not  also  have  the  advantage  of  a  statistical  analysis  of  our 
Civil  Court  procedure. 

The  House  of  Commons,  wearied  out  of  all  patience  with  the 
dilatory  conduct  of  the  Statute  Law  Commission,  have  this  year 
struck  their  annual  grant  out  of  the  estimates.  If  we  may  judge 
of  the  proceedings  of  this  Board  from  the  printed  Minutes  presented 
to  Parliament,  the  profession  will  not  lose  anything  by  its  abolition. 
Small  talk,  frivolous  and  inconclusive,  forms  the  staple  of  its  con- 
tents. The  Commissioners,  afler  paying  large  sums  for  various 
Consolidation  Bills,  began  to  think  tnev  were  in  advance  of  the  age, 
and  resolved  to  "  lay  down"  their  Bills  for  the  benefit  of  the  next 
generation.     We  hope  the  vintage  may  improve  by  being  kept. 
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FffiST  DIVISION. 

Pet,9  Mrs  M'Iveb;  Besp.,  M*Iteb. — July  2. 

Husband  and  Wife — Divorce — Aceeu  to  Children. 

M'lver  brought  an  action  of  divorce  against  his  wife  on  the  ground  of 
adultery.  The  Court  having  acquitted  the  wife  of  the  charge,  she  now  applied  for 
an  order  upon  her  husband  to  allow  her  access  to,  and  a  reasonable  opportunity 
of  seeing  her  children  at  all  convenient  times,  and  under  such  an  arrangement 
and  subject  to  such  directions  as  the  Court  might  think  proper.  The  husband 
opposed  the  application  on  the  ground  that  he  still  believed  his  wife  guilty, 
and  that  he  had  the  absolute  control  over  his  children,  and  the  right  to  fix  the 
residence  of  his  wife  wherever  he  pleased ;  so  that  physical  difficulties  would 
practically  prevent  her  having  access  to  the  children  ;  and  there  was  therefore 
nothing  to  prevent  him  doing  directly  what  he  could  effect  by  indirect 
means.  The  Court  held  that  there  was  no  authority  whatever  for  such  a  doc- 
trine, as  that  a  father  can  in  all  circumstances  prevent  his  wife  having  access 
to  her  children.  In  this  case  the  mother  was  to  be  regarded  as  innocent ;  and 
yet  the  &ther  contended  that  she  ought  not  to  be  aUowed  an  opportunity  of 
disabusing  the  minds  of  her  children  of  the  idea  of  her  guilt,  she  being  as  con* 
scions  of  her  innocence  as  her  husband  was  convinced  of  her  guilt.  So  fiur  as 
the  children  themselves  were  concerned,  it  must  be  far  more  solacing  to  their 
minds,  and  more  conducive  to  their  future  welfare  and  prosperity,  that  they 
should  be  convinced  of  their  mother^s  innocence  rather  than  of  her  guilt;  and 
in  the  present  case  she  having  been  acquitted  of  the  grave  charge  brought 
against  her,  she  ought  to  be  allowed  tiie  access  to  her  children  which  she 
sought.  There  did  not  appear  in  the  evidence  any  such  immorality  as  would 
expose  the  children  to  risk  of  contamination  if  they  were  allowed  to  meet  with 
their  mother  under  proper  regulations.  That  did  not  imply  that  the  wife  was 
to  have  access  to  her  husband's  house.  The  access  should  be  regulated  so  as  to 
be  most  convenient  for  all  parties,  and  if  thej  would  not  themselves  arrange 
matters,  the  Court  would  do  so. 

Appeal^  Joseph  Brown  in  re  James  Bbowh's  Ssquestbation. — Jufy  6. 

BankrupUy  Act^  iee,  16d — Appeal — Oompeteney, 

The  trustee  in  this  sequestration  mtide  the  following  deliverance  on  a  daim 
by  the  bankrupt's  brother :  **  Before  disposing  of  this  claim,  the  trustee  ap- 
points the  claimant  to  produce  a  detailed  account  of  the  transactions  between 
nim  and  the  bankrupt,  and  such  evidence  as  will  instruct  said  accounts,  and 
that  within  one  month.**  The  claimant  appealed  to  the  Sheriff,  who  dismissed 
the  appeal  as  incompetent,  on  the  Ground  tnat  the  trustee  had  not  pronounced 
any  decision  from  which  an  appeafcould  be  taken  under  sec.  127  of  the  Bank- 
ruptcj  Act.  On  an  appeal  from  the  Sheriff's  deciuon  to  the  Court  of  Session, 
hM— Thai  the  appeal  to  the  Sheriff  was  competent.  Sec.  1  €9  of  the  statute  was 
quite  general  in  allowing  appeals  '*  from  any  deliverance  of  the  trustee  or  com- 
missioners to  the  Lord  Ordinary  or  to  the  Sheriff."  Sec.  127  was  limited  to 
one  class  of  cases,  and  possibly  this  appeal  might  not  be  competent  under  it. 
But  the  Sheriff  had  given  no  opinion  on  the  merits ;  and  the  proper  course  was 
to  remit  to  him  with  instructions  to  hear  the  appellants  on  the  merits.  It  was 
perhaps  unwise  in  the  Legislature  to  have  left  so  wide  a  door  open  for  appeals 
m  proceedings  intended  to  be  summary ;  but  such  being  the  case,  the  M)urt 
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could  not  interfere.  It  was  difficult,  howeyer,  to  see  what  reason  the  appellant 
had  to  complain  of  the  trustee's  deliverance,  for  no  prejudice  could  result  to  him 
from  it. 

Pet.f  Newell  Burnett  (Glack's  Curator). — July  8. 

CkttUionary  Bond — Ghiarantee  Association. 

The  petitioner  in  this  case  prayed  the  Court  to  restrict  the  caution  he  was 
bound  to  find  as  curator,  ana  to  authorise  a  bond  or  policy  of  the  British 
Guarantee  Association  to  be  accepted  instead  of  a  bond  of  caution  to  a  private 
individual.  The  Pupils  Protection  Act,  sec.  27»  makes  it  lawful  for  the  Court 
to  accept  such  bonds  or  policies,  and  the  question  was,  whether  in  the  present 
case  it  was  expedient  to  accept  the  bond  offered.  The  chief  difficulty  suggested 
was,  that  the  bonds  or  policies  of  guarantee  associations  are  renewable  from 
year  to  year,  and  might  therefore  lapse  any  year  through  neglect  or  by  inten- 
tion on  either  side.  The  draft  of  a  bond  having  been  prepared  to  meet  this 
difficulty,  and  the  Association  having  agreed  to  grant  it  in  the  terms  proposed, 
the  Court  approved  of  the  bond  as  framed. 

Armitage  v.  Caibd.— <J«^  9. 
Patent — Process — Expenses — Precognition. 

In  an  action  of  damages  for  alleged  infringement  of  patent,  the  pursuer 
abandoned  the  case,  after  defences  nad  been  lodged,  and  the  defender  was 
assoilzied  with  expenses.  The  auditor  disallowed  the  expenses  incurred  by  the 
defender  in  precognoscing  witnesses,  (1)  prior  to  lodging  defences,  and  (2)  pre- 
paratory to  revisal.  To  these  disallowances  the  defender  objected.  The  Lord 
Ordinai'v  sustained  the  obiections,  in  so  far  as  these  related  to  the  precognitions 
before  tne  defences  were  lodged,  but  qttoad  ultra  repelled  them.  On  reclaim-, 
ing  notes  by  both  parties,  Aeld — That  considering  that  the  defender  in  this 
class  of  cases  is  bound  to  state  at  once  all  the  grounds  of  defence,  and  that 
he  ought  not  to  state  at  random  that  the  patent — the  monopoly  of  which  he  is 
called  into  Court  for  infringing — ^has  been  in  use  in  various  places,  but  must  be 
prepared  to  support  it  by  evidence,  the  defender  was  in  this  case  justified  in 
making  the  precognitions  he  had  done,  and  therefore  that  his  objections  should 
be  sustained. 

Authority. — ^Xeilson  v.  the  Househill  Company,  6th  March  1843,  H.  L. 

Fife  and  Kinboss  Railway  Coupant  v.  Dbas  and  Othebs. — July  12. 

RMway — Compensation-^  Statutofy  notice. 

The  respondents  designated  themselves  a  committee  of  the  parties  entitled  to 
certain  rights  of  propertv  or  servitude  in  or  over  a  waste  ground  or  common 
near  the  west  side  of  the  Ladybank  Station  of  the  Edinburgh  and  Perth 
Railway,  appointed  under  the  Lands  Clauses  Act,  ^*  for  the  purpose  of  treating 
with  the  Fire  and  Kinross  Railway  Company  for  the  compensation  to  be  paid 
for  the  extinction  of  said  rights  "  in  that  part  of  the  ground  to  be  taken  for  the 
extension  of  the  Railway.  In  October  1858,  the  respondents  served  the  follow- 
ing claim  on  the  Railway  Comjpany : — **•  The  claimants  state  the  amount  of 
compensation  claimed  by  them  for  the  said  piece  of  ground  at  the  rate  of  L.250 
per  imperial  acre.  They  also  claim  L.50  over  and  above  the  value  of  the  said 
piece  of  ground,  as  compensation  for  the  deterioration  of  the  remaining  part  of 
their  common;  and  they  likewise  claim  L.l  of  vearly  rent  for  the  portion  of 
the  common  severed  by  the  execution  of  the  Railway.  The  claimants  further 
claim  and  require  an  access  by  a  level  crossing  to  be  formed  to  the  foresaid 
severed  portion  of  ground.  Unless  the  Company  be  willing  to  pay  the  amount 
of  the  above  claim,  and  to  settle  in  terms  thereof,  and  to  enter  into  a  written 
agreement  for  that  purpose,  then  within  twenty-one  days  after  receipt  of  this 
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claim  and  notice  the  said  Railway  Company  are  required  to  present  their  peti- 
tion to  the  Sheriff  of  the  count v  of  Fife,  to  summon  a  jury  for  settling  the  same 
in  the  manner  provided  hy  the  Lands  Glauses  Consolidation  (Scotland)  Act, 
1846,  and  in  demult  thereof  they  shall  he  liahle  to  pay  to  the  claimants  the 
amount  of  compensation  claimed.*'    The  Railway  Company,  though  having 
ohjectionn  to  the  validity  of  the  notice,  presented  a  petition  to  the  Sheriff,  and 
then  presented  the  present  suspension  and  interdict  against  any  proceeding 
heing  taken  under  it.     The  ohjeotions  to  the  form  of  the  notice  were,  that  it 
did  not  state  the  amount  of  compensation  claimed  in  a  capital  sum  only,  hut 
partly  in  the  shape  of  a  capital  sum,  and  partly  in  the  shape  of  a  perpetual  annual 
payment,  which  last  was  not  within  the  intendment  of  the  statute.    Further^ 
the  notice  was  ohjectionahle,  in  so  far  as  it  claimed  an  access  hy  a  level  crossing. 
The  claim  for  an  annual  payment  and  a  level  crossing  were  not  matters  which 
the  Company  could  be  compelled  to  go  into  under  proceedings  for  trial  before 
the  Sheriff  and  a  jury,  and  therefore  the  claim  was  not  of  the  nature  contem- 
plated by  the  statute.  Heid^Thai  the  claim  was  not  in  statutory  form.  It  was 
competent  for  the  parties  to  fix  upon  an  annual  payment  by  way  of  compensa- 
tion, but  that  must  be  done  by  agreement.    But  here  the  parties  did  not  agree, 
and  the  question  was,  what  could  they  be  compelled  to  do  by  the  verdict  of  a 
jurj  ?   The  language  of  the  statute  was  uniform,  that  the  compensation  which 
a  railway  company  were  to  be  compelled  to  give,  by  the  verdict  of  a  jury,  was  a 
certain  ascertained  sum — an  assessed  amount — which  was  to  be  separated  into 
two  sums  or  not,  according  to  the  nature  of  the  demand,  and  whicn,  in  certain 
circumstances,  is  to  be  dealt  with  by  consignment  in  bank,  and  so  forth.     This 
claim  is  the  initiative  step  to  these  proceedings,  as  to  which  the  Company  are 
entitled  to  take  the  sense  of  a  jury.    But  there  was  nothing  in  the  statute 
which  entitled  a  jury  to  compel  a  railway  company,  against  their  will,  to  give 
a  level  crossing.     The  statute  provided  for  this  otherwise ;  and  therefore,  if  the 
level  crossing  formed  part  of  the  compensation  claimed,  the  notice  was  not  in 
statutory  form,  because  it  demanded  what  a  jury  could  not  give.    Further,  it 
was  doubtful  whether  the  pecuniary  sums  stated  were  intended  to  be  accepted 
only  along  with  the  level  crossing.     If  so,  and  the  claimants  did  not  obtain  the 
level  crossing,  then  the  Company  are  not  told  the  amount  to  which  the  claim 
u  limited  in  that  alternative  view.     In  that  respect  also,  the  notice  was  de- 
fective.   As  to  the  annual  payment,  there  was  no  power  conferred  by  the 
statute  to  compel  the  Company,  by  a  jury  trial,  to  pay  anything  but  a  fixed  sum 
in  assessing  compensation.    The  notice  must  contiun  a  claim  of  the  nature 
committed  by  the  statute  to  the  cognisance  of  a  jury.    This  notice  wpa  defec- 
tive in*that  respect,  and  therefore  the  Company  were  entitled  to  suspend  the 
proceedings  under  it. 

Appeal^-WiLLiAU  Inolis  mi  re  M^Lbod's  SEQUBflTBATiON.^^«2^  13. 

Bardruptey  (Scotland)  Act,  1866,  sec.  77 — Perianal  Protection — Du^  of 

Truitee. 

At  a  meeting  of  M'Leod's  creditors,  held  on  21  st  March  1869,  it  was  resolved 
by  an  ex  fade  majority,  in  number  and  value  of  those  present,  that  the  bank- 
rupt's personal  protection  should  be  renewed  for  eighteen  months.  By  sec. 
97  of  the  Bankruptcy  (Scotknd)  Act,  1866,  it  is  provided,  that  **  in  such  case 
the  trustee  shall  applv  to  the  Sheriff,  who  shall  renew  the  protection.**  The 
trustee,  in  this  case,  failed  to  apply,  and  a  petition  was  accordingly  presented 
by  two  of  the  commissioners  on  the  estate  to  the  Sheriff,  for  an  order  upon  the 
trustee  to  apply  for  a  renewal  of  the  protection.  On  7th  May  the  Sheriff 
'*  ordains  the  respondent  forthwith  to  apply  thereanent."  A  petition  was  then 
presented  for  a  renewal  of  the  bankrupt  s  personal  protection,  not  in  name  of 
the  trustee,  but  of  two  of  the  commissioners  on  the  estate.  But  to  that  peti- 
tion was  appended  the  following  docquet  by  the  trustee : — "  As  ordained  by 

VOL.  in. — mo.  xxxiii.  September  1869.  s  s  8 
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Mr  Sheriff  Bell,  of  this  date,  I«  as  trustee  on  the  sequestrated  estate  of  the 
hefore-designed  John  M^eod,  hereby  renort  the  foregoing  petition,  but  under 
this  special  stipulation  and  condition,  tnat  I  shall  not  be  considered  a  party 
thereto  or  liable  for  any  expense  that  may  be  incurred  by  appeal  or  otherwise 
in  reference  to  it."  The  appellant  now  pleaded  that  this  was  not  an  applica- 
tion under  the  statute,  on  which  the  Sheriff  could  grant  a  renewal  of  j>rotee- 
tion  to  the  bankrupt.  HM — ^That  it  was  &  substantial  compliance  with  the 
statute.  Where  the  trustee  has  no  objection  to  state  to  the  regularity  of  the  pro- 
ceedings or  otherwise,  his  duty  is  imperative  to  make  this  application.  But 
the  statute  does  not  prescribe  the  mode  in  which  the  application  is  to  be  made. 
If  the  trustee  had  appeared  before  the  Sheriff  personally,  and  indicated  his  con- 
currence, that  would  have  been  sufficient  compliance  with  the  statute.  Other- 
wise, if  it  were  necessary  that  the  petition  should  be  presented  by  the  trustee 
in  his  own  name,  and  that  the  prayer  should  run  m  his  name,  a  recusant 
trustee  might  defeat  the  Act  of  Parliament.  His  object  in  taking  the  present 
course  was  to  save  himself  being  made  liable  for  expenses,  as  it  was  said  he 
had  already  been  roughly  handled  hy  the  nresent  appellant  in  preyious  law 
proceedings.  Therefore  he  makes  tms  application  under  protest.  The  value 
of  that  protest  was  not  now  before  the  Court.  The  application  itself,  however, 
was  sumdent  compliance  with  the  statute. 

Johnston  v.  Black. — Juiy  13. 

Poor — Rdirf-^LxMli^ — A  bsence. 

Nidiolson,  a  pauper,  was  bom  in  the  parish  of  Oldhamstocks ;  he  acquired 
a  residential  settlement  in  Ayton ;  and  tnereafter  resided  in  Coldinffham  for 
between  two  and  three  years.  He  then  fell  into  bad  health,  ana  became 
unable  to  support  himself.  He  applied  for  and  reoeiyed  relief  from  Colding- 
ham,  but  Ayton  admitted  liability,  and  repaid  Coldingham  accordingly.  The 
relief  was  continued  for  four  or  five  weeks,  after  which  it  ceased,  Nidiolson's 
health  having  been  restored.  Two  years  thereafter,  and  more  than  foar 
years  frt)m  his  first  leaving  Ayton,  Nicholson  again  became  a  pauper.  HM — 
That  Ayton  was  liaMe,  on  the  ground  that  Nicholson  having  been  bomafide 
rdieved  by  Ckddingham  as  a  pauper  belonging  to  Ayton,  and  Ayton  having 
acknowledged  the  claim  upon  it  within  four  years  after  his  leaving  that  parish, 
the  currency  of  the  four  vears'  absence,  necessary  to  destroy  bos  settlement 
there^  was  interrupted ;  and  a  new  course  of  four  years  begun,  which  not  having 
expind  when  he  became  chargeable,  Ayton  was  rendered  liable.  * 

O^Reeqan  v.  Tod  and  Hick^inbotham. — Jiify  15. 

Process — Imwb — Patent — Reduction — Agreement. 

The  pursuer  offered  to  supply  the  defenders  with  "  my  patent  smoke-pre- 
vention furnaces  to  five  tubular  boilers,  for  the  sum  of  L.26  per  boiler,  and  to 
eleven  other  boilers,  for  L.30  per  boiler,"  etc. ;  which  offer  was  accepted,  and 
the  boilers  were  supplied;  but  when  they  were  completed,  the  defenders 
refused  to  pay,  on  tne  ground  that  they  had  discovered  that  the  patent  was 
invalid.  The  pursuer  then  brought  an  action  in  the  Sheriff  Court  for  the  price, 
L.450,  and  the  defenders  raised  reduction  of  the  patent  in  the  Court  of  Sesnon, 
and  siso  of  their  agreement  with  the  pursuer,  and  advocated  the  Sheriff 
Court  process,  ob  contingemtiam.  The  patent  was  challenged  on  the  ground 
of  prior  use,  want  of  specification,  etc.  ;  and  as  to  the  agreement,  that  it  was 
entered  into  under  the  belief  induced  by  the  pursuer,  that  the  patent  was  good, 
and  also  that  the  cost  of  erectine  the  furnaces  would  be  very  considerable,  much 
greater  than  had  turned  out  to  oe  the  case.  On  the  adjustment  of  issues,  hdd 
that  the  action  was  not  to  have  matters  restored  as  if  no  such  transaction  had 
taken  place ;  but  that  whilst  things  should  remain  as  they  are  the  Court  should 
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fix  a  price  for  the  fumaceB,  as  if  no  patent  had  existed.  The  issues  heing 
framed  on  that  footing  could  not  be  ^ranted.  Fraud  was  not  alleged,  nor  was 
it  said  that  the  work  contracted  for  nad  been  executed  nnsuccessfuliy.  There 
was  no  authority  for  the  doctiine,  that  a  patentee  was  to  be  exposed  to  an 
action  of  reduction  of  his  patent,  at  the  instance  of  every  person  who  chose  to 
avail  himself  of  it,  but  who  thought  he  could  successfully  challenge  it.  The 
issues  must  therefore  be  refused,  and  a  remit  of  the  pursuer's  account  made 
to  the  Lord  Ordinary,  to  deal  with  it. 

Mackenzie  v.  D.  Young.— /u2y  19. 

Process — Reclaiming  Note — Competency, 

In  this  case  a  record  had  been  made  up,  and  closed  before  the  Lord  Ordinary. 
Parties  were  appointed  to  debate,  and  the  case  appeared  in  the  debate-roll. 
VThen  the  case  was  called  the  defender  failed  to  appear,  and  the  Lord  Ordinary 
decerned  against  him  in  terms  of  the  conclnsicms  of  tiie  libel.  The  defender 
reclaimed*  praying  that  the  interlocutor  should  be  recalled,  and  that  he  should 
be  reponed.  The  reclaiming  note  was  not  boxed  within  ten  days,  but  on  the 
nineteenth  day  after  the  interlocutor  was  pronounced  ;  and  a  copy  of  the  record 
was  not  appended  to  it.  The  respondent  objected  to  its  competency,  in  respect 
(1)  it  ought  to  have  been  presented  wiiliin  ten  days,  and  (2)  that  the  record 
was  not  appended  (M'Lay  v,  Kerr,  16  S.  C.  668).  BepUea-^The  interlocutor 
disposed  **  in  whole  of  the  merits  of  the  cause,"  and  therefore  fell  within  the 
exception  in  sec.  11  of  the  Court  of  Session  Act  (Arnold  «.  Winton,  14 
S.  0.  769  ;  and  Anderson  v.  Brown,  16  8.  C.  867)  (2).  A  reclaiming  note 
soch  as  this  does  not  require  the  record  to  be  appended  (Wilson  v.  Stark,  6 
S.  C.  692 ;  Milne  v.  Scott,  20  S.  0. 1224).  Held-^ThAi  the  Lord  Ordinary's  in- 
terlocutor dealt  with  the  whole  merits,  and  it  did  not  afiFect  the  present  ques- 
tion whether  it  so  dealt  with  them  eatua  oognita  or  not.  The  cases  of  Arnold 
and  Anderson  were  in  point.  The  case  of  Wilson  ruled  that  the  circumstance 
of  the  record  not  being  appended  was  not  fiital,  and  therefore  that  the  reclaim- 
ing note  was  competent. 

Pet.y  Sib  Thomas  Monobieffe. — Jufy  19. 

Entail  Amendment  Act — Eapenee* — Curator  ad  Uiem. 

In  a  petition  under  the  Entail  Amendment  Act,  for  authority  to  uplift  a 
balance  of  certain  consigned  money  of  railway  compensation,  to  be  appned  in 
repayment  of  improvement  expenditure,  a  curator  €id  litem  was  appomted  to 
the  minor  heirs  ot  entail,  and  a  litigation  took  place  which  resulted  in  the  peti- 
tioner's favour.  ^e^^That  the  petitioner  was  not  entitled  to  have  his 
expenses  out  of  the  consigned  money,  which  was  to  be  regarded  as  part  of  the 
entailed  estate,  and  also  that  the  petitioner  was  personally  liable  in  expenses  to 
the  curatory  whose  appointment  and  procedure  were  to  be  considered  part  of 
the  statutory  machinery  of  which  the  petitioner  had  availed  himself  for  his 
own  benefit. 

Marling,  Stbaohan,  and  Co.,  «.  Gbaham. — Jufy  21. 

Principal  and  Agent — BUI — lAabHUy — Fraud, 

William  Notman,  jun.,  acted  as  traveller  for  the  pursuers,  who  are  manufac- 
turers in  Stroud.  He  also  took  orders  for  the  firm  of  W.  Notman  and  Co., 
Glasgow,  of  which  his  father  and  brother  were  the  partners ;  and  occasionally 
delegated  his  powers  of  agency  to  his  brother.  In  July  1855  and  May  1856, 
John  Graham,  draper,  Lockerby,  ordered  through  Mr  Notman,  jun.,  or  his 
brother  as  his  delegate,  certain  parcels  of  goods,  at  the  cost  of  L.41,  19s.  7d. 
The  goods  were  sent,  and  Graham  granted  his  bill  for  the  price  in  fiivour  of 
W.  Notman  and  Co.     The  proceeds  of  the  bill  were  never  accounted  for  to  the 
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pursuers,  who  now  sued  Graham  for  the  price  of  the  goods.  He  maintained 
that,  hy  granting  his  bill  to  Notman  and  Co.,  he  paid  or  settled  for  the  goods. 
Held — ^That  the  question  was,  whether  the  loss  occasioned  by  the  misconduct 
of  the  Notmans  must  fall  on  the  pursuers  or  the  defender,  both  of  whom  were 
perfectly  innocent.  The  defender  had  granted  a  bill  in  favour  of  Notman  and 
Co.,  but  they  were  not  the  proper  parties  to  pay  it  to,  for  they  were  not  the  pur- 
suers' agents ;  and  payment  to  them  was  no  defence  to  the  pursuers'  action  for 
the  price.  It  was  some  consolation  to  the  defender,  that  he  had  retained  in  his 
hana  L.SO  belonging  to  these  parties  till  the  solution  of  this  question. 


SECOND  DIVISION. 

Appeal^  Douglas,  Mitgbell,  and  Co.  and  Others,  tn  the  SequestrtOum  of 

HuNTES,  Newall,  and  Co. — July  14. 

BankrufOcy — Diicharge — Deed  of  Arrangement — Composition  Contract — 
Bankrupt  Act  (19  and  20  Vict.,  c,  79),  sees.  36, 36,  37, 137, 138,  and  139. 

Hunter,  Newall,  and  Co.  having  been  sequestrated,  it  was  proposed  at  the 
meeting  for  the  election  of  a  trustee  that  the  creditors  should  enter  into  a  deed  of 
arrangement,  by  which  the  bankrupts  and  a  cautioner  agreed  topay  a  dividend 
of  three  shillings  in  the  pound,  and  the  bankrupts  were  to  be  retrocessed  in  the 
estate;  but  in  the  event  of  the  composition  of  three  shillings  per  pound  on  any 
debt  not  being  paid,  the  debt  was  to  revive.  The  Sheriff-substitute  having  con- 
sidered the  proposed  deed  of  arrangement  and  examined  the  bankrupts,  found 
the  terms  of  the  proposed  arrangement  reasonable,  and  approved  of  the  same ; 
and  held,  that  as  a  deed  of  arrangement  under  the  38th  section  of  the  Bankrupt 
Act,  the  resolution  of  the  majoritv  in  number  and  four-fifths  in  value  approving 
of  it  was  sufficient,  and  repelled  objections  to  the  effect,  that  being  really  a  com- 
position contract,  it  required  the  concurrence  of  a  majority  of  nine-tenths  in 
value  of  the  creditors.  The  objectors  appealed  ;  and  parties  having  been  heard 
before  the  Second  Division  sitting  along  with  three  juages  of  the  First  Division, 
the  Court  by  a  majority  (Lord  Cowan  and  Lord  Benholme  diss.)  held, — that  this 
was  not  a  deed  of  arrangement  in  the  sense  of  the  statute,  and  sustained  the 
objections.  Observed — A  deed  of  arrangement  was  an  importation  from  the 
English  bankrupt  law,  but  even  in  England  it  was  not  dear  what  was  the  pre- 
cise nature  of  the  deed  so  described.  It  was  clear,  however,  that  what  was 
contemplated  was  an  extrajudicial  winding  up  of  the  estate  so'  as  to  save  ex- 
pense, not  a  settlement  on  composition  and  the  retrocession  of  the  bankrupt, 
which  was  in  reality  a  settlement  on  composition,  and  which  was  otherwise 
provided  for.  To  sustain  such  an  arrangement,  would  be  to  enable  that  to  be 
effected  under  the  name  of  a  deed  of  arrangement,  and  by  a  majority  of  four- 
fifths  in  value,  which  was  really  a  settlement  on  composition,  a  mode  of  settle- 
ment otherwise  provided  for,  and  which  could  not  be  carried  through  without 
the  consent  of  a  majority  of  nine-tenths  in  value. 

Ramsay  v.  The  Pbinojfal  and  Pbofsssobs  op  the  United  CoiiLsoeb  of  St 

Andrews. — Jufy  20. 

University — Mortification — Oonsiruction — Illegal  Condition  in  Presentation, 

The  Eamsay  mortification  is,  by  the  deed  of  foundation,  devoted  to  **  the 
education  and  entertainment  of  three  youths  at  school  and  college  for  the 
space  of  years,  and  of  the  surnames  after  following."  The  youths  are  not  to  be 
admitted  ^*  till  they  have  completed  their  grammar,'*  and  are  to  be  *'  of  age 
not  under  twelve  years,  at  which  time  a  probable  conjecture  may  be  had  both 
of  their  virtuous  inclination  and  ingine  for  learning ;  at  the  time  of  which  age 
and  proficiency  foresaid  *'  two  of  each  of  cert&in  specified  names  are  to  be  re- 
commended by  the  patron,  and  taken  on  trial  by  the  principal  and  masters. 


1859.]  THE  COUET  OF  SESSION.  507 

A  course  of  education  extending  over  nine  years  is  pointed  out ;  and  it  is  pro- 
vided that  if,  after  their  laureation,  the  vouths  **  shall  be  called  to  some  scho- 
lastic employment,  either  within  the  said  college  or  elsewhere,  they  are  to  have 
no  further  benefit  of  the  said  mortification,  but  others  to  enter  in  their  place 
at  the  Humanity  schools."  These  bursaries  are  now  worth  about  L.lOO  per 
annum  each.*  The  administrators  of  the  mortification  are  now  the  United 
Colleges  of  St  Salvator's  and  St  Leonards.  The  patron  is  Sir  Alexander 
Ramsay  of  Balmaio,  baronet.  In  1854,  Alexander  Ramsay,  then  teacher  of  a 
school  near  Glasgow,  and  26  years  of  age,  after  some  correspondence  with 
the  patron  aud  the  derk  of  the  United  College,  in  the  coui-se  of  which  he 
was  made  aware  that  it  was  at  least  doubtful  whether  he  was  not  disqualified, 
was  allowed  to  stand  the  competition  for  one  of  these  bursaries  along  with 
other  candidates  ;  and,  having  proved  himself  the  successful  competitor, 
he  thereafter  obtained  from  the  patron,  Sir  Alexander  Ramsay,  a  presen- 
tation, purporting  to  be  granted  "  on  the  express  condition  that  Mr  Alexander 
Ramsay  resign  the  bursary  when  called  upon  by  me  to  do  so.  I  have  made  this 
stipulation  in  consequence  of  Mr  Ramsay's  age — 26  years,  coupled  with  his 
condition  as  a  schoolmaster — ^so  far  exceeding  that  evidently  contemplated  by 
the  founder  for  the  holders  of  his  bui*8aries."  The  College  authorities  did  not 
object  to  this  presentation,  and  Mr  Ramsay  received  the  bursary  from  them 
for  three  years.  In  1858,  however,  the  patron  and  the  College  refused  to 
continue  the  bursary  to  Mr  Ramsay  any  longer;  and  he  thereupon  raised  this 
action,  concluding  to  have  it  found  and  declared  that  he  had  been  "  in  accord- 
ance with  the  provisions  of  the  deed  of  mortification  duly  presented"  to  one  of 
the  bursaries  by  the  presentation  above  mentioned,  and  that  in  virtue  of  said 
presentation  he  was  entitled  to  all  the  privileges  and  emoluments  of  a  bursar, 
**  and  that  for  the  period  of  nine  years,  from  November  1854.  The  summons 
also  contained  conclusions  for  count,  reckoning,  and  payment.  The  pursuer 
ai^ued,  that  the  condition  in  the  presentation  being  illegal  was  to  be  held  pro 
non  adjecia ;  and  that  as  the  term  '^  youth"  was  left  by  the  deed  of  mortification 
quite  indefinite,  except  that  it  was  not  under  twelve^  the  presentation  was  per- 
fectly legal.  The  action  was  defended  by  the  principal  and  professors,  who 
pleaded,  inter  alia — ''The  declaratory  conclusion  is  ill  founded;  taid  quoad  uUrOf 
the  pursuer  has  no  right,  title,  or  interest  to  sue,  in  respect  that  the  presenta- 
tion founded  on  b^'  him  is  ex  facie  at  variance  with,  and  in  contravention  of, 
the  deed  of  mortification;  and  being  ultra  vires  of  the  patron,  is  null  and 
inept."  The  patron  did  not  enter  appearance.  The  Lord  Ordinary  (Kinloch) 
Ma — **  That  tne  pursuer  was  not  presented  to  a  Ramsay  bursary  duly  and  in 
accordance  with  the  sound  and  true  meaning  of  the  terms  and  provisions  of  the 
deed  of  mortification  libelled.  Therefore  assoilzies  the  defenders,"  etc.  His 
Lordship's  judgment  was  rested  on  two  grounds :  viz.,  1st,  that  the  pursuer 
was  disqualified  by  his  age  from  receiving  the  presentation  ;  and  2d,  that  the 
presentation  itself  was  vitiated  by  the  condition  expressed  in  it,  which  was  un- 
lawful, and  beyond  the  powers  of  the  patron,  but  was  at  the  same  time  an 
essential  part  of  the  grant.  The  pursuer  reclaimed ;  but  the  Court,  on  the  first 
ground  stated  by  the  Lord  Ordinary,  and  without  expressing  any  opinion  on 
the  second  ground,  adhered. 

Auihoritiee  cited  by  the  Pursuer, — Simpson  v.  Tod,  June  17, 1824;  Parish 
V.  Magistrates  of  Annan,  16  Sh.  107 ;  2  Sh.  and  M'L.  App.  ca.  843  ;  Dufif  M. 
9576  ;  Clarke,  9  Sh.  97  ;  Gibson,  11th  March  1836,  14  Sh.  710  ;  Bruce  v. 
Grant,  Feb.  27, 1839;  Thomson,  16th  Feb.  1811,  F.C.  ;  M'Glashan,  June  8, 
1844 ;  Hannington,  i.  Br.  Ch.  Rep.;  Johnson's  Dictionary;  Youth,  Ainsworth*s 
Pic;  Adolescent. 
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AaENT  AST)  Client. — Campromiae  by  Agent. — ^Action  against  an  attorney  for 
conipromifling  a  case  agidnst  the  express  wishes  of  the  client.  Lord  Campbell, 
C.  jT — It  i^pears  to  me  tiiat  this  plea  cannot  be  treated  for  a  moment  as  a 
traverse  of  the  declaration,  but  only  as  a  plea  in  confession  and  avoidance.  It 
confesses  that  the  attorney  had  express  directions  not  to  enter  into  any  com- 
promise, and  says^  by  way  of  avoidance,  that  he  did  so  by  the  advice  of  counsel, 
and  that  it  was  necessary  and  beneficial  for  plaintiff's  interests  so  to  do.  I 
think  this  plea  must  be  taken  to  allege  that  the  arrangement  was  beneficial  to 
the  plaintiff  in  aM  respects,  and  not  only  in  a  pecuniary  point  of  view.  The 
question  then  arises,  Is  that  a  good  defence  to  this  declaration  ?  I  am  of 
opinion  that  it  is  not.  I  think  that  there  is  impliedly  in  the  attorney,  acting 
under  a  general  retainer,  a  power  to  compromise  the  action  in  which  he  is 
retained  ;  and  I  think  we  may  assume  on  these  alle^tions,  that  the  defendant 
acted  skilfully  and  bona  fide ;  and  if  no  express  directions  had  been  given  to  him 
in  the  matter,  he  might  have  had  the  power  to  take  the  course  he  did.  But 
the  declaration  expressly  alleges  that  express  directions  were  given  to  him,  and 
what  he  did  contrary  to  these  was,  I  think,  ultra  vires  as  between  him  and 
his  client.  As  between  the  client  and  third  parties  it  is  probably  good,  but  not 
as  against  the  client.  The  only  case  which  at  aU  touches  this  point  is  that  of 
Marzetti  v.  Williams ;  there,  as  here,  there  was  no  jpositive  damage  done  to  the 
plaintiff,  but  the  directions  given  by  the  plaintin  were  violated.  There  is, 
therefore,  a  breach  of  the  duty  arising  out  of  the  relation  of  the  parties,  for 
which  the  plaintiff  is  entitled  to  bring  an  action,  although  it  has  been,  in  the 
result,  beneficial  to  her.  That  being  the  view  that  I  take  of  this  case,  it  is  not 
necessary  to  enter  into  the  technical  objections  that  have  been  taken  to  this 
plea.  I  may  observe,  that  what  I  have  now  said  has  no  relation  whatever  to 
any  case  that  may  arise  between  counsel  and  client. —(Fray  v.  Voules,  33  L.  T. 
Rep.  133.) 

Insurance. — Foliqf — Description. — ^A  fire  insurance  policy  contained  a  con- 
dition that  it  should  be  void,  **  unless  the  nature  and  material  structure  of  the 
buildings  and  property  insured,  and  of  all  buildings  which  contain  any  part  of 
the  property  insured,  be  fully  and  accurately  described,  and  unless  the  trades 
earned  on  in  such  buildings  be  correctly  shown,  or  if  any  alteration  or  addition 
be  made  in  or  to  any  buildings  insured,  or  in  which  any  insured  property  be 
contained,  by  which  the  risk  of  fire  is  increased."  The  policy  stated  that  a 
steam  engine  was  erected  on  the  premises,  which  was  used  for  the  purpose  of 
raising  goods;  machinery  had  also  been  erected  for  grinding  com,  which  was 
driven  by  the  engine.  The  omission  to  state  this  &ct  was  held  not  to  be  a 
violation  of  the  condition. — (Baxendale  v,  Hardingbam,  32  L.  T.  Rep.  110,  7 
W.  R.  494.)  Pollock,  C.  B. — The  courts  ought  to  be  exceedingly  careful  to 
guard  insurance  contracts  against  every  sort  of  fraud.  It  is  the  duty  of  the 
company  to  express,  in  clear  language,  what  defects  shall  vitiate  the  policy. 
Notice  was,  in  tnis  case,  nven  of  the  introduction  of  the  steam-engine.  The 
objection  urged  on  behalf  of  the  company,  is  in  truth  nothing  more  than  this, 
that  the  steam-engine  was  afterwards  applied  to  a  purpose  of  which  they  did 
not  know,  and  which  they  could  not  anticipate.  The  answer  to  that  is,  that 
they  allowed  the  erection  without  any  condition  as  to  the  purpose  to  which  it 
was  to  be  applied.  It  was  for  them  to  sav  that  it  should  be  applied  only  to 
the  purpose  of  hoisting.  As  to  the  fourth  class  of  hazardous  risks,  I  think  it 
applies  onlv  to  a  manufacture  for  the  purpose  of  trade  and  commerce,  and  not 
when  it  is  for  a  domestic  purpose.  If  the  question  were  whether  the  plaintiff 
had  used  the  steam-engine  naudulently,  or  in  any  way  which  would  give  the 
defendants  a  right  to  complain,  that  would  be  answered  by  the  finding  of  the 
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jury.  There  was  eyidence  that  the  steam-engine  might  hare  been  applied  to  a 
purpose  other  than  that  of  hoisting  goods,  and  that  the  defendants  nad  notice 
thereof,  because  when  the  engine  was  inspected  by  the  officer  of  the  company, 
there  was  a  shaft  communicating  with  it  connectmg  it  with  the  loft,  where  it 
could  be  of  no  avail  in  the  hoisting  of  goods. 

Penalty  ob  Liquidated  Damages. — By  an  agreement  for  the  sale  and  pur- 
chase of  a  public-house,  the  furniture,  fixtures,  stock-in-trade,  and  effects  were 
to  be  taken  at  a  valuation,  the  goods  to  be  valued,  and  possession  given  on  or 
before  a  d^y  named  ;  and  in  case  either  party  should  not  comply  with  every 
particular  in  that  agreement,  to  forfeit  and  pay  L.50  and  expenses  attending 
the  same.  This  was  held  to  be  a  penalty,  and  not  liquidated  aamages. — (Betts 
V,  Burch,  33  L.  T.  Rep.  151.) 

Warranty. — Declaration  allefi;ed  that  B.,  by  warranting  sixty-six  quarters 
of  barley  to  be  seed-barley,  sold  the  same  to  plaintiff,  when  they  were  not  seed- 
barley.  At  the  trial  it  was  proved  that  B.  had  received  a  sample  of  barley, 
and  that  plaintiff  being  informed  of  it,  went  to  him,  and  said,  *'  I  understand 
you  have  some  good  seed-barley,*'  to  which  B.  replied,  *'  Yes ;  I  would  not  sell 
it  to  you  unless  it  was."  This  was  held  not  to  amount  to  a  warranty.  **  They 
both  spoke  of  it,'*  said  Martin,  B.,  '•*'  as  seed-barley,  and  that  was  evidently  the 
impression  on  their  minds.  It  was  sold  as  the  particular  thing,  and  there  was 
no  warranty."  And  Bramwell,  B.,  said  :  **  I  assent  to  the  utmost  to  the  pro- 
portion that  a  statement  at  the  time  of  sale  may  be  a  warranty,  although  the 
word  warranty  is  not  used.  It  would,  however,  be  monstrous  to  hold  that  the 
use  of  a  particular  expression  in  this  case  amounted  to  a  warranty." — (Carter 
V,  Crick,  33  L.  T.  Rep.  166.) 

Winding-up. — Contrtbytory — MisrepresefUaium. — Motion,  on  behalf  of  the 
two  surviving  executors  of  tne  late  Major  Longworth,  that  they  might  be  re- 
moved from  the  list  of  contributories,  in  the  winding-up  of  the  London  and 
Eastern  Banking  Corporation,  in  respect  that  Major  Longworth  had  been 
induced  to  take  shares  in  consequence  of  the  fraudulent  representations  made 
to  him  by  Stephens,  the  manager  ;  that  those  representations,  as  to  the  amount 
of  capital  paid  up,  and  the  objects  of  the  bank,  had  been  falsified  by  the  course 
of  action  taken  by  the  directors ;  and  that  it  was  now  settled  that  a  shareholder 
who  had  been  induced  to  join  a  company  by  fraudulent  misrepresentation 
could  not  be  held  liable  as  a  contributory. — (Brockwell's  case,  2  Drew,  208,  5 
W.  R.  868.)  Wood,  y.  C,  said  that  the  motion  must  be  refused.  The 
case  was  not  like  Brockwell's  case,  or  Nicol's  case,  where  persons  having 
been  induced  by  the  fraudulent  representations  made  to  them  by  the  directors 
to  take  shares  in  a  company,  the  question  was.  how  far  the  remaining  share- 
holders could  avail  themselves  of  those  fraudulent  representations  for  the 
nurpose  of  keeping  the  persons  deceived  upon  the  list  of  contributories.  Major 
Longworth  had  great  reason  to  complain  of  the  conduct  of  the  directors  in  this 
unfortunate  company  ;  but  it  appeared  that  he  had  become  a  shareholder  in  a 
most  deliberate  manner  at  the  tune  when  the  company  was  formed,  and  with 
perfect  knowledge  of  what  he  was  about  to  do.  No  doubt  the  subsequent 
conduct  of  the  directors,  in  commencing  business  before  the  full  amount  of  the 
capital  required  was  paid  up,  was  most  unwarrantable ;  but  he  was  at  a  loss, 
upon  the  evidence,  to  understand  how  fraudulent  representation  could  be  said 
to  have  been  exercised  for  the  purpose  of  inducing  Major  Longworth  to  become 
a  shareholder.  There  was  no  reason  to  believe  that  the  company  would  have 
commenced  business  so  soon,  and  the  directors  had  shown  great  misconduct  in 
the  course  taken  by  them.  At  the  time  of  his  taking  the  shares,  however,  the 
transactions  were  perfectly  bona  fide.  It  was,  for  anything  that  appeared,  fully 
intended  to  carry  out  the  representations  then  made,  and  it  was  not  till  after 
the  acceptance  of  shares  by  Migor  Longworth  that  the  directors  had  miscon- 
ducted themselves,  and  committed  frauds  of  the  existence  of  which  a  shareholder 
might  have  satisfied  himself.  The  case,  therefore,  was  distinguishable  from 
those  in  which  persons  induced  to  take  shares  upon  fraudulent  representations 
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had  been  absolved  from  liability. — {Re  The  L.  and  E.  Banking  Corporation^ 
Longworth's  case,  7  W.  R.  483.)* 

Sale. — Receipt  of  Chads  in  Excess  of  Order, — Appeal  from  the  Qaeen^a 
Bench,  wher6  the  Court  was  equally  divided  in  opinion.     The  plaintiflb  are 
wholesale  dealers  at  Bristol,  and  their  traveller,  in  September  1856,  called  on 
the  defendant,  a  shopkeeper  at  Peterborough,  and  received  an  order  for  some 
articles  of  crockery.     The  order  was  forwarded  to  the  plaintiff's  manufacturer, 
who  sent  to  the  defendant  an  invoice,  in  which  were  specified  the  following 
articles : — Three  dozen  plain  teapots,  three  figured  ditto,  three  eagle  ditto,  three 
Queen's  ditto,  three  dishes,  ditto  (the  price  charged  being  L.5, 88.  9d.)  ;  six  sets 
jugs,  cupids,  bird's  nest  and  fishes,  six  gambler,  monkev  and  grapes,  six  miser, 
8ti^,and  octagon ;  two  common  jugs,  two  pear  shapes  (the  price  charged  being 
L.l,  8s.  6d.).    The  invoice  debited  the  defendant  in  the  sum  of  L.6, 17s.  dd., 
being  the  amount  of  the  prices  of  the  articles  above  mentioned,  together  with 
6s.  charged  for  the  crate  afterwards  sent.     Subsequently,  in  October,  the 
plaintiff  sent  to  the  defendant  at  Peterborough  all  the  articles  above  mentioned, 
packed  in  one  crate.    The  articles  charged  at  L.6,  8s.  9d.  had  been  ordered, 
but  the  rest  had  not  been  ordered.     The  goods  were  left  at  the  Peterborough 
station,  and  the  defendant  refused  to  pay  for  them.   Argued  for  the  appellant 
— Upon  the  facts  in  the  case,  the  defendants  cannot  be  made  liable  m  this 
action.     The  plaintiff  could  not  have  maintained  an  action  for  not  accepting 
these  goods.     It  was  a  condition  precedent  to  his  right  to  chaise  the  defendant, 
that  he  should  perform  his  part  by  tendering  the  goods  ordered.    Here,  he 
tenders  not  those  alone,  but  tnose  inixed  with  others.     If  the  defendant  at- 
tempted to  pick  out  the  part  he  ordered,  he  would  run  the  risk  of  doing  an  act 
by  which  he  might  have  been  held  to  have  accepted  the  whole.    Then,  what 
was  the  defendant  to  do  with  the  residue  1    The  contract  was  one  and  entire. 
It  could  only  be  performed  by  sending  the  specific  goods  ordered.    The  delivery 
of  more  than  those  amounted  to  a  propo»u  for  a  new  contract :   per  Parke, 
B.,  in  Cunliffe  « .  Harrison,  6  Ex.  906 ;  Hart  v.  Mills,  16  M.  and  W.  86. 
(He  was  stopped.)    Argued  that  the  defendant  was  liable  for  the  part  of 
the  goods  sent  to  him  which  he  had  ordered  ;  and  that  in  this  case  there  was 
no  such  difficulty  in  the  selection  of  that  part  from  the  residue  as  to  relieve 
him  from  the  obligation  to  pay  for  them.     Martin,  B. — We  are  all  of  opinion 
tha^t  the  view  of  this  case  taken  by  Lord  Campbell  and  my  brother  Wightman 
was  correct ;  the  action  is  for  goods  sold  and  delivered ;  but  the  question  is 
the  same  as  it  would  be  if  an  action  had  been  brought  ifor  not  accepting  the 
goods.     Here  the  contract  by  the  defendant  was  for  certain  specified  articles, 
and  nothing  was  done  by  him  afterwards  to  alter  that  contract.     To  sustain  an 
action  for  not  accepting  the  ^oods  ordered,  the  plaintiff  would  have  been 
obliged  to  allege  in  his  declaration  that  he  contracted  to  sell  and  the  defendant 
contracted  to  buy  certain  goods  ;  and  that  he  offered  those  goods  to  the  de- 
fendant ;  and  that  he  refused  to  accept  them.    But  the  allegation,  that  the 
plaintiff  offered  the  goods  to  the  defendant,  would  not  be  supported  by  evidence 
of  his  having  pat  up  the  goods  ordered  in  a  crate  with  fifty  other  things.    He 
must  offer  the  things  which  the  defendant  contracted  to  buy,  and  not  those 
and  others  mixed  with  them.     The  plaintiff  has  no  right  to  impose  a  Hability 
upon  the  defendant  which  he  never  contracted  for.     Cunliffe  v.  Harrison  de- 
cides that,  supposing  the  contract  there  was  for  ten  hogsheads,  that  contract 
was  not  executed  by  sending  fifteen.    Ten,  and  ten  only,  ought  to  have  been 
sent.    Byles,  J. — I  am  of  the  same  opinion.     There  mav  be  many  cases  where, 
though  the  goods  ordered  be  sent  with  others,  the  purcnaser  may  be  bound  to 
accept ;  as  in  cases  where  the  extras  are  quUe  distinct ;  and  the  purchaser 
would  incur  no  risk  in  selecting  ;  but  in  cases  where  the  severance  would  im- 
pose risk  and  trouble,  I  think  a  purchaser  would  not  be  so  bound.     Suppose  a 
lady  should  give  an  order  to  a  jeweller  for  a  diamond,  and  the  jeweller  should 
send  it  to  her  set  in  a  necklace,  is  she  to  incur  the  risk  of  severing  it  from  the 
setting?     I  think,  therefore,  that  if  there  is  any  risk  in  the  severance,  or 
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difficulty  or  risk  in  the  selectioD,  the  connection  of  things  ordered  with 
others  not  ordered  is  not  a  performance  by  the  seller  of  his  contract.  Rule 
absolute  to  enter  a  nonsuit  with  costs.— (Levy  v.  Green,  7  W.  R.  487.) 

Salb. — Conversion — Delivery  of  Goods  to  Vendee* — There  was  an  agree- 
ment between  the  plaintiff  and  G.  for  the  sale  by  G.  to  the  plaintiff  of 
all  the  oil  produced  trom  the  whole  crop  of  peppermint  grown  on  his  farm 
in  the  year  1858 ;  bottles  were  sent  to  G.  by  the  order  of  the  plaintiff,  to 
be  filled  with  the  oil ;  and  in  October  G.  wrote  to  plaintiff,  to  say  that  the 
oil  would  be  sent  off  as  soon  as  possible.  G.'s  wife  mled  the  bottles^  weighed 
the  oil,  and  made  out  an  invoice  to  the  plaintiff;  packed  the  bottles  in  cases, 
and  wrote  out  the  direction  cards,  with  the  name  and  address  of  the  plaintiff 
ready  to  be  fixed  on  the  cases.    The  oil,  however,  was  never  sent  to  the 

Slaintiff,  but  G.  absconded ;  and  it  turned  out  that  he  had  sent  the  oil  to  the 
efendant  at  Liverpool,  for  which  he  paid  G.  about  L.600.  At  the  trial  it  waa 
objected  for  the  defendant,  that  under  these  circumstances  no  property  in  the 
oil  had  passed  to  the  plaintiff ;  and  that,  therefore,  she  ought  to  be  nonsuited, 
or,  at  any  rate,  she  was  not  entitled  to  recover  more  than  the  value  of  the 
bottles  which  she  had  sent  to  G.  The  learned  pudge,  however,  ruled  other- 
wise ;  and  a  verdict  was  found  for  the  plaintiff  with  L.714  damages,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  or  to  reduce  the  damages 
to  the  value  of  the  bottles.  A  rule  nisi  having  obtained,  Ghannell,  B. — ^I  am 
of  opinion  that  the  rule  ought  to  be  discharged.  When  parties  enter  into  a 
contract  in  writing,  except  there  be  fraud,  the  writine  determines  what  the 
contract  is.  Here  the  contract  was,  that  the  plaintiff  uiould  have  all  the  oil 
produced  on  the  farm  at  a  fixed  price  per  pound  ;  whenever,  therefore,  the  oil 
was  weighed  and  put  into  the  bottles  by  the  vendor,  then  the  property  in  it 
vested  in  the  plaintiff ;  and  if  the  bottles  had  broken,  the  loss  woold  have  fallen 
on  the  pluntiff,  and  G.  would  have  been  entitled  to  recover  for  the  priee  of  the 
oil.  When  the  acts  required  by  the  contract  are  done  by  the  vendor,  then  the 
property  passes.    Rule  discharged. — (Langton  v.  Higgins,  7  W.  R.  489.) 

SouciTOA  AND  GuKVT.^  Interest  on  BUU  of  Costs. — ^A  solicitor,  without  con- 
sulting his  dient,  entered  into  an  agreement  for  a  compromise  with  the  oppo. 
site  party  in  a  suit,  whereby  the  latter  was  to  ^av  a  sum  which  was  to  be 
handed  to  the  solicitor  in  satisfaction  of  his  bill,  with  interest.  He  then  pre- 
vailed upon  the  client  to  execute  a  deed  carrying  into  effect  the  agreement. 
Held,  that  neither  the  solicitor's  agreement  nor  the  client's  deed  were  binding ; 
but  the  client  was  barred  by  circumstances  from  getting  relief.  On  the  subject 
of  interest,  Turner,  L.  J.,  said — **  The  agreement  cannot  be  supported  in  this 
court.  In  the  first  place,  it  is  founded  upon  and  gives  effect  to  an  agreement 
bjr  a  client  to  allow  his  solicitor  interest,  and  even  compound  interest,  upon 
his  biUs  of  costs.  Every  such  agreement  is  a  baigain  between  the  solicitor 
and  the  client,  and  can  only  be  supported  under  the  same  circumstances  as 
would  support  any  other  bargain  between  them.  It  is  the  bounden  duty  of  a 
solicitor,  before  he  enters  into  any  such  bargain  with  his  client,  to  inform  the 
client  that  the  law  allows  of  no  such  charge  of  interest ;  and  that,  although  he 
may  decline  to  conduct  the  client's  business  without  such  an  allowance,  others 
of  equal  ability  may  be  found  who  will  conduct  it  upon  the  scale  of  allowance 
whicki  is  sanctioned  by  the  law.  There  is  here  no  evidence  of  anv  such  infor- 
mation having  been  given,  nor  can  I  find  anything  which  could  warrant  an 
agreement  for  the  charge  of  interest.  The  business,  so  far  as  it  was  not  con- 
nected with  the  suit,  seems  to  have  been  the  ordinary  business  of  every  solicitor  ; 
and  so  far  as  the  suit  is  concerned,  the  position  of  the  defendant  does  not  seem 
to  me  to  have  differed  from  that  of  every  other  country  solicitor  employed  in 
a  heavy  Ghancery  suit.  To  hold  that  this  agreement  for  interest,  standing  by 
itself,  could  be  maintained,  would,  as  it  seems  to  me,  be  to  hold  that  every 
solicitor  may,  at  his  own  will,  charge  his  client  with  interest,  which  would  lead 
to  intolerable  injustice  and  oppression. — (Lyddon  v*  Mors,  7  W.  R.  433.) 
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Master  and  SEBrAwr. — A  master  is  not  liable  for  injury  done  to  a  servant 
by  the  breaking  of  a  flag,  where  the  master's  knowledge  of  the  defect  is  not 
averred  in  the  declaration.   He  is  not  bound  to  warrant  the  safety  of  his  servant 
in  the  course  of  his  ordinary  employment. — (Potts  v.  Plunkett,  32  L.  T.  Rep. 
111.)    Lefroy,  G.  J.,  thus  reviewed  the  question  of  a  master's  liability.  There 
were  a  long  string  of  decisions  which  might  be  considered  to  have  decided  a 
new  principle  of  law  in  respect  to  the  responsibility  of  a  master  for  accidents 
happening  to  his  servants  while  in  his  employment,  distinct  from  the  law  as 
laid  down  in  the  case  of  Priestly  v.  Fowler,  where  it  was  laid  down  that  a 
master  was  not  responsible  for  injuries  resulting  to  those  in  his  service  from 
accidents  occurring  in  the  course  of  that  employment  eenerally.   In  the  course 
of  time,  it  came  to  be  considered  whether  or  not  that  rule  was  to  be  taken 
without  any  qualification,  and  certain  qualifications  were  added  ;  viz.,  when  the 
master  had  been  the  cause  of  the  injury,  by  employing  his  servants  in  work, 
knowing  that  the  machinery  by  which  they  earned  on  the  work  could  not  be 
safely  used  for  that  purpose,  and  that  its  use  was  accompanied  by  risk  and 
danger.     That  was  a  very  rational  qualification  ;  it  included  the  knowledge  of 
the  master.     There  is  also  another  class  of  cases  which  affix  a  qualification  to 
the  general  rule  ;  viz.,  where  the  cause  of  the  injury  or  mischief  was  equally 
known  and  palpable  to  the  person  employed  as  to  the  master,  the  servant  could 
not  then  complain  of  an  accident,  for  it  might  be  said  he  went  into  the  work 
with  his  eyes  open,  and  he  could  not  be  said  to  have  been  put  t(vwork  on  a 
matter  of  which  he  was  ignorant  that  there  was  risk  involved.     Then  arose  the 
case  in  the  House  of  Lords,  and  if  that  case  was  to  be  held  to  decide  all  which 
the  learned  judges  said  in  the  course  of  the  case,  it  would  appear  to  have  over- 
ruled the  principle  laid  down  by  the  case  of  Priestly  v.  Fowler,  and  to  have 
established  the  principle  that  the  master  was  bound  to  warrant  the  safety  of 
his  servants  in  the  course  of  their  common  employment.   Now,  that  is  the  very 
converse  of  the  case  of  Priestly  v.  Fowler  ;  without,  however,  saying  anything 
as  to  the  dicta  of  the  House  of  Lords,  we  have  the  Court  of  Error  in  England 
saying  that  it  was  only  a  dicta ;  the  facts  of  the  case  did  not  warrant,  nor  was 
it  necessaiy  to  lay  down  in  that  case,  any  such  general  proposition ;  for,  upon 
looking  to  the  case,  it  appears  that  the  master  was  apprised  of  the  danger  tnat 
all  the  men  in  the  mine  were  subjected  to  from  a  stone  which  was  hanging 
over  the  mouth  of  the  pit.     This  was  complained  of  by  the  men  ;  but  he 
treated  such  complaint  with  disregard  and  contempt,  and  forced  them  to  go  on 
with  their  work,  with  the  danger  hanging  over  their  heads  ;  and  he  was  pro- 
perly held  liable  for  the  injury  which  resulted  in  the  falling  of  the  stone,  by 
which  the  death  of  one  of  his  servants  was  caused.     He  was  liable  on  the 
principle  that  he  knew  of  the  danger,  but  forced  on  the  servants  to  do  the  work. 
That  case  furnishes  no  authority  in  the  present  instance,  the  dicta  onlv  requiring 
ybu  to  make  out  a  case  against  the  master  of  knowledge  of  the  danger,  and 
negligence  on  his  part  in  not  guarding,  to  the  best  of  his  ability,  his  servants 
therefrom,  without  any  negligence  on  the  part  of  the  servants. 

Pawnbro&ebs  Act. — Common  Informer — Penalty, — Case  for  the  opinion  of 
the  Court.  Prisoner  was  convicted  under  the  Pawnbrokers  Act  (39  and  40 
Geo.  III.,  c.  90),  for  not  stating  truly  upon  the  ticket  the  sum  advanced  upon 
the  goods  pledged.  The  only  question  raised  was,  whether  a  common  informer, 
which  the  party  complaining  was  in  this  case,  might  proceed  under  this  Act  fur 
the  penalties  thereby  imposed.  Argued  for  the  respondents^  There  is  no 
limitation  as  to  who  is  to  be  the  informer.  Section  6  imposes  certain  duties  on 
the  pawnbroker.  By  sec.  26,  in  case  of  conviction,  one  moiety  of  the  penalty 
is  to  be  awarded  to  the  party  complaining,  and  the  other  moiety  to  the  poor 
of  the  parish  where  the  offence  is  committed..  By  sec.  29,  no  person  who  has 
been  convicted  of  any  fraud,  or  of  obtaining  money  under  false  pretences,  or 
of  anv  felony  whatsoever,  shall  be  allowed  to  prosecute  or  inform.  [Lord 
Campbell,  C.  J. — Is  not  the  power  to  proceed  by  a  common  informer  generally 
given  in  express  terms,  where  it  is  intended  that  such  should  be  the  case  ?] 
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That  is  80  where  the  penalty  is  recoverable  by  action,  but  not  where  the  pro- 
ceeding  is  of  a  criminal  nature.  The  restriction  in  the  29th  section  is  only 
intelligible  on  the  supposition  that  it  was  intended  by  the  Act  that  any  person 
ahould  be  allowed  to  inform.  Lord  Campbell,  C.  J. — 1  am  of  opinion  that  our 
judgment  must  be  for  the  respondent.  According  to  the  just  construction  of 
sec.  26,  the  penalties  under  this  Act  may  be  sued  for  by  a  common  informer, 
and  that  is  also  the  rational  construction  of  sec.  29.  It  would  be  strange  to 
say  that  the  only  object  of  sec.  29  was  to  prevent  the  party  aggrieved  from 
prosecuting,  if  at  some  period  of  his  life  he  had  been  guilty  of  any  of  the 
offences  there  stated.  Looking  at  the  language  of  those  sections,  and  the 
general  scope  of  the  Act,  which  is  the  true  criterion,  I  think  that  the  appellant 
was  liable  to  be  proceeded  against  by  a  common  informer,  and  that  the  con- 
viction is  good. — (Reg.  v.  Morgan,  7  W.  R.  463.) 

False  Imprisonment. — Danuiges, — B.  was  robbed  of  his  watch  in  a  public* 
house  ;  some  time  afier  it  was  returned  to  him  by  C,  who  was  barmaid  there. 
B.  had  already  sent  for  a  policeman,  who  came ;  and  on  hearing  his  statement, 
told  B.  he  should  arrest  her,  which  he  did,  and  took  her  to  the  station-house, 
where  B.  signed  the  charge-sheet.  It  was  held  that  the  arrest  was  not  the  act 
of  the  defendant,  so  as  to  make  him  liable  to  an  action  for  false  imprisonment. 
— (Grinham  v.  Willey,  33  L.  T.  Rep.  110,  7  W.  R.  463.)  Pollock,  C.B.— 
The  outline  of  the  circumstances  is,  that  the  defendant  having  reason  to  sup. 
pose  that  he  had  been  robbed,  appealed  to  the  authorities  to  whom  is  confided 
the  preservation  of  the  peace  ana  the  prevention  of  o£fences.  To  the  policeman 
he  stated  nothing  but  what  he  believed  to  be  true,  and  which  was  not,  in  point 
of  fact,  the  truth.  As  to  the  signing  of  the  charge-sheet,  that  would  make 
him  liable,  if  done  mala  fide,  and  without  reasonable  and  probable  cause.  I 
concur  in  the  observations  of  Rolfe,  B.,  and  Alderson,  B.,  in  Godsden  v.  Elphick, 
that  we  ought  to  be  careful  to  protect  the  public  against  liability  for  calling  in 
the  constituted  authorities  of  the  country.  An  ample  protection  and  an  ample 
redress  is  afforded,  so  long  as  it  is  held  that  the  person  setting  the  authorities 
in  motion  shall  be  responsible,  if  in  so  doing  they  act  under  the  influence  of 
malice,  and  without  reasonable  and  probable  cause  for  the  steps  which  they 
take.  But  we  ought  not  to  hold,  merely  on  the  ground  that  something  has 
been  done  by  a  person  so  acting  in  a  bona  fide  spirit  without  which  the  im- 
prisonment would  not  have  been  continued,  that  therefore  he  should  be 
answerable.  To  be  made  responsible,  the  party  ought  to  be  the  immediate 
cause  of  the  imprisonment. 

Ti{AD£-MARK  OF  A  FOREIGNER. — V.  C.  Stuart  has  again  decided  that  the 
courts  of  thb  country  will  protect  the  trade-mark  of  a  foreigner,  even  although 
the  goods  to  which  such  mark  is  affixed  are  not  usually  sold  by  him  here.— - 
(The  Collins  Company  v.  Reeves,  33  L.  T.  Rep.  102.) 

Solicitor  and  Client. — Purchase. — A  case  which  was  noticed  some  time 
sa^o  as  having  been  decided  by  Stuart,  V.  C,  as  to  a  purchase  by  a  solicitor 
from  his  client,  has  been  again  under  discussion  before  the  Lords  Justices,  who 
have  confirmed  the  decision  of  the  Y.  C.  A  solicitor  bouffht  from  his  client, 
so  long  ago  as  1837,  an  estate,  which  was  duly  conveyed  to  the  purchaser. 
No  other  solicitor  was  employed,  and  the  purchaser  continued  up  to  the  death 
of  the  vendor,  which  took  place  a  few  months  afterwards,  to  be  his  confidential 
solicitor,  and  afterwards  filled  the  same  relation  towards  the  widow,  who  took 
under  the  vendor's  will  a  life-estate  in  his  real  property.  The  present  plaintiff 
was  entitled,  subject  thereto,  as  tenant  in  tail  m  remainder.  He  attained  his 
majority  in  1852,  and  filed  this  bill  in  IQ56,  the  widow  being  still  living.  It 
was  clearly  shown  that  the  price  paid  was  considerably  under  value.  The 
solicitor  (the  purchaser)  was  dead,  and  this  bill  was  filed  against  his  repre* 
sentatives.  The  Court  held  that,  at  all  events  within  twenty  years,  the  burden 
of  sustaining  a  purchase  made  under  circumstances  such  as  those  of  the 
present  case  is  upon  the  purchaser  ;  that,  considering  the  early  period  of  the 
vendor's  death  aiter  the  sale,  the  relation  filled  by  the  solicitor  to  the  widow. 
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and  the  fact  that  he  was  also  the  solicitor  of  the  executor,  and  of  the  trustees 
under  the  will,  there  was  no  ground  for  saying  that  there  was  any  acquiescence 
in  the  transaction  which  interfered  with  the  right  of  the  present  plaintifif,  and 
accordingly  set  aside  the  purchase,  and  directed  the  accounts  to  be  taken  be- 
tween the  parties.  Lord  Turner,  L.  J. — Solicitors  who  en^e  in  such  trana- 
actions  as  this  must  take  care,  not  only  that  the  transaction  is  fair,  but  that 
they  can  proye  it  to  be  so.— (Gresley  v.  Mousley,  33  L.  T.  Rep.  154.) 

False  Representation  bt  a  Prospectus. — An  action  for  a  false  representa- 
tion in  the  prospectus  of  a  companv  may  he  maintained  against  a  director, 
although  the  statements  may  admit  of  such  a  construction  that  they  would  not 
he  absolutely  untrue  to  the  letter.  In  such  case  it  may  be  left  to  the  jury  to 
say  what  is  the  sense  in  which  they  would  be,  and  were  intended  to  be,  ordi- 
narily understood.— <Cbrke  9,  Dickson,  33  L.  T.  Rep.  136,  7  W.  R.  443.)  At 
the  trial  in  this  case  before  Grompton,  J.,  it  appeared  that  the  action  was 
brought  by  the  plaintiff,  a  shareholder  in  a  mine  called  '^  The  Welsh  Potosi 
Lead  and  Copper  Mining  Company,"  for  certain  alleged  false  representations 
contained  in  a  prospectus  issued  by  the  defendant  and  his  co-directors,  on  the 
formation  of  the  company,  in  September  1853.  The  material  statements  were, 
'*  that  the  mine  was  held  for  a  term  of  twenty-one  years,  under  a  lease,  granted 
by  Pryse  Loveden,  Esq.,  at  a  royalty,  and  that  houses,  workshops,  etc.,  had  been 
erected  on  the  property  some  years  before,  at  a  considerable  outlay.  **  It  then 
went  on  to  state,  "  that  the  directors  had  made  advantageous  arrangements  for 
the  purchase  of  the  whole  of  the  valuable  property,  and  it  had  been  agreed  that 
the  proprietor  should  make  over  all  his  interest  therein,  together  with  the 
plant,  buildings,  etc.,  for  L.5(MK)  in  money,  and  5000  paid-up  shares  in  the  pro- 
jected company."  This  prospectus  reached  the  plaintiffs  hands,  and  relying 
upon  it,  he  bought  shares  in  the  company,  which  ultimately  proved  valueless, 
the  compsny  becoming  insolvent.  The  circumstances  connected  with  the 
purchase  were  as  follows : — A  person  of  the  name  of  Williamson  had,  many 
years  before,  obtained  a  lease  of  the  mine  from  Loveden ;  but,  finding  it  a 
profitless  speculation,  he,  in  the  year  1847,  permanently  ceased  working  it. 
Such  being  the  state  of  affairs,  one  Wilkinson,  in  the  spring  of  1853,  deter- 
mined if  possible  to  obtain  the  mine,  and  form  a  company  for  working  it. 
Accordingly,  he  sgreed  with  Williamson  for  the  purchase  of  his  lease  for 
L.IOOO,  and  obtained  also  from  Loveden  a  promise  to  renew  it.  To  these 
arrangements  the  defendant  was  a  party,  and  a  portion  of  the  L.IOOO  was  con- 
tributed by  him.  It  was  afterwards  arranged  that  the  mine  was  to  be  made 
over  to  the  company  by  Wilkinson  and  the  defendant  for  L.5000  in  money,  and 
5000  paid-up  shares  in  the  undertaking.  The  money  and  shares  were  divided 
between  Wilkinson  and  the  defendant.  These  arrangements  had  been  effected 
on  the  20th  of  September  1853,  the  time  the  company  was  constituted,  and 
the  prospectus  issued.  At  the  trial  it  was  objected  (amon^  other  things)  that 
the  proof  did  not  support  the  representations  alleged.  Tne  judge,  however, 
rulea  that  the  statements  in  the  prospectus  were  capable  of  being  understood 
in  the  sense  imputed  to  them  in  the  declaration,  and  left  the  question  to  the 
jury,  whether  they  would  be  so  understood  by  the  public,  and  were  so  intended 
oy  the  defendant.  He  told  them,  that  if  they  were  of  opinion  that  the  de- 
fendant made  the  representations  alleged,  and  that  they  were  untrue  to  his 
knowledge,  and  that  the  plaintiff  took  the  shares  in  reliance  upon  them,  they 
ought  to  find  a  verdict  for  the  plaintiff.  The  jury  having  found  a  verdict  for 
the  plaintiff,  the  Court  held  there  was  no  miscarriage. 

Assault. —  What  f — Defendant  is  superintendent  of  the  London  Fire  Brigade ; 
and  while  employed  at  a  fire  early  in  the  morning,  plaintiff,  who  had  been 
dining  with  a  friend,  crossed  to  where  the  defendant  was  standing,  laid  hold  of 
his  arm,  and  told  him  that  he  was  spreading  the  flames,  and  that  he  ought  to 
direct  the  water  against  the  adjoining  house,  and  not  upon  that  which  was  on 
fire.  The  defendant  gave  the  plaintiff  into  custody  for  assaulting  him,  and  he 
was  taken  to  a  police  station,  and  after  being  locked  up  all  night,  was  brought 
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before  a  magistrate,  who  dismissed  the  charge.  The  evidence  as  to  the  man- 
ner in  which  the  plaintiff  had  touched  or  laid  hold  of  the  defendant's  arm  was 
conflicting ;  the  plaintiff  denying  that  he  had  tonched  him  at  all,  the  defendant 
stating  that  he  pulled  him  violently  round,  and  witnesses  of  the  alleged  assault 
stating  that  the  plaiutiff  had  laid  his  hand  upon  the  arm  of  the  defendant.  His 
Lordship,  in  summing  up  the  case  to  the  jury,  directed  them,  that  although 
they  might  he  of  opinion  that  the  plaintiff  had  laid  his  hand  upon  the  defen- 
dant, still  it  would  not  be  an  assault  justifying  the  giving  of  the  plaintiff  into 
custody  unless  it  were  with  a  hostile  intention.  His  Lordship  directed  the 
verdict  to  be  entered  for  the  plaintiff  for  L.IO,  the  damages  found  by  the  jurv, 
reserving  leave  to  the  defendant  to  move  to  enter  the  verdict  for  him.  A  rule 
having  accordingly  been  obtained,  Pollock,  C.B. — I  am  of  opinion  that  this 
rule  ought  to  be  discharged.  It  has  been  found  by  the  jury,  that  what  the 
plaintiff  did,  in  touching  or  pulling  the  arm  of  the  defendant,  was  done  merely 
for  the  purpose  of  calling  his  attention  to  something  he  was  going  to  ask  him. 
It  must  be  taken  that  it  was  not  done  with  that  degree  of  violence  which  would 
justify  the  jury  in  putting  another  construction  upon  the  act.  The  defendant 
treated  it  as  an  assault,  and  gave  the  plaintiff  into  the  custody  of  a  police  con- 
stable. The  jury  have  found  a  verdict  for  the  plaintiff  in  the  action  for  false 
imprisonment,  and  we  were  asked  to  set  aside  that  verdict,  on  the  ground  that 
a  mere  touching  of  another  is  a  battery  in  point  of  law,  and  such  a  battery  as 
justifies  the  giving  of  the  person  into  custody.  I  think  that  is  not  so— that 
the  finding  of  the  jury  has  oisposed  of  the  question,  and  that  the  verdict  ought 
to  stand.  Martin,  B. — I  am  of  the  same  opinion.  It  was  necessary  for  the 
defendant  to  establish  such  an  assault  and  battery  as  would  justify  the  enforce- 
ment of  the  criminal  law  agiunst  the  plaintiff,  because  the  plea  alleges  that 
such  an  assaidt  was  committed  as  justified  the  giving  of  the  plaintiff  into  cus- 
tody. The  jury  have  found,  that  all  which  the  plaintiff  did  was  to  touch  the 
defendant  for  the  purpose  of  calh'ng  his  attention  to  the  observation  he  was 
about  to  address  to  him.  I  think  that  is  not  an  act  which  justified  the  de- 
fendant in  giving  him  into  custody.  As  to  what  is  such  a  battery  as  renders 
the  person  making  it  responsible  in  an  action  for  damages,  there  is  a  difficulty 
in  the  use  of  words  for  the  purpose  of  definition,  and  as  to  that,  therefore,  I 
shall  say  nothing. — (Couard  v.  Baddeley,  7  W.  R.  467.) 

Right  to  RuimiNa  Wateb. — ^An  interesting  case  on  this  important  and  often 
difficult  question  has  been  brought  from  Canada  to  the  Privy  Council.  B.,  the 
owner  of  land  on  the  river  bank,  had  a  grist-mill  worked  by  the  river  power. 
Higher  up  on  the  opposite  side  C.  had  a  tannery  with  a  dam  and  sluice,  of 
which  B.  had  the  command.  If  the  sluice  was  kept  too  long  open,  the  grist- 
mill suffered ;  if  kept  too  long;  shut,  the  tannery  suffered.  C.  had  acouired  his  land 
from  D.,  who  had  previously  granted  to  B.  the  land  and  the  right  of  working 
the  mill  by  the  river  power.  It  was  decided  that  C.  was  bound  in  like  man- 
ner with  D.,  who  could  not  derogate  from  hb  grant  to  B.,  and  therefore  that  B. 
was  entitled  to  keep  the  sluice  shut  so  long  as  was  necessary  for  his  grist-mill, 
but  not  longer. — (Miner  v.  Gilmour,  33  L.  T.  Rep.  98.) 

VEimoR  AND  Purchaser. — In  1846  B.  sold  his  interest  in  a  mine  to  C,  and 
agreed  to  execute  a  conveyance  when  tendered  ;  but  afterwards  he  agreed  to 
sell  to  D.,  giving  notice  to  C.  that  he  repudiated  his  agreement,  and  he  exe- 
cuted a  conveyance  to  D.  No  possession  was  taken  by  either  purchaser,  but  C. 
paid  a  rent  and  royalty  in  respect  of  the  mine,  and  took  no  steps  to  impeach 
the  conveyance  to  D.  until  1857.  On  a  bill  filed,  praying  that  D.  might  be 
declared  a  trustee  for  C.  under  his  conveyance,  and  convey  the  property  to  him, 
the  Court  refused,  after  so  long  a  lapse  of  time  without  steps  taken  by  plaintiff 
to  enforce  his  right,  to  disturb  the  defendant's  legal  estate.  It  was  intimated 
also  that  the  Court  would  not  have  enforced  the  first  agreement  against  B.  if 
the  conveyance  had  not  been  made.— (AUoway  «.  Brain,  33  L.  T.  Rep.  100.) 

DissENTiNO  Chapel — It  was  held  in  Perry  v.  Shinway,  33  L.  T.  Rep.  102, 
that  a  Dissenting  minister  placed  in  possession  of  a  cnapel  and  dwelling  house 
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by  the  tmsteeBy  who  held  in  trust  to  suffer  the  chapel  to  be  used  for  the  par- 
pose  of  religious  worship,  is  a  tenant  at  will  to  the  trustees ;  also  that  a  ma- 
jority of  the  trustees  of  a  trust  of  a  public  nature  have  power  to  bind  the 
minority. 

Game  Act. — Killing  Rabbits  by  order  of  Occupier, — Where  a  tenant  occupies 
land  under  a  lease  which  reserved  to  the  landlord  the  exclusive  liberty  to  shoot, 
hunt,  fishy  and  sport  over  the  land,  the  tenant  may  lawfully  employ  his  ser- 
vants to  kill  rabbits  on  the  land. — (Spicer  v,  Barnard,  7  W.  K.  467.) 
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Baroaddie  Ck)AL  GouPANT  V,  Wark. 

Mining  Lease — Acquiescence — Proof. 

(Court  of  Session,  March  6, 1856,  18  D.  772.     H.  L.  March  16,  1859.) 
The  coal  in  the  lands  of  Bargaddie  was  let  to  the  appellants  under  the  con- 
dition that  the  lessees  "  should  be  restricted  from  working  the  same  within  15 
feet  from  the  boundaries  of  the  lands  with  the  neighbouring  properties."    The 
present  action  proceeded  upon  the  theory  that  the  lessees  had  in  several  places 

Eenetrated  through  the  above  barrier  for  the  purpose  of  getting  into  the  neigh- 
uuring  coalfield  of  Bredisholm,  of  which  they  were  also  tenants;  and  concluded 
to  have  them  ordained  to  restore  the  barrier  by  erecting  a  wall  of  equal  thickness, 
or  to  make  payment  of  the  cost  of  doing  so.  The  answer  to  the  action  was, 
that  the  pursuer  verbally  assented  to  and  acquiesced  in  all  the  defenders*  opera- 
tions. The  pursuer  replied  that  a  departure  from  a  written  lease  could  only  be 
proved  scripto  veljuramento ;  and  the  Gourt  of  Session  (Second  Division)  held 
it  incompetent  to  pro  vei?roti^  dejure  a  parole  agreement  of  the  kind  set  forth. 
The  Bai^ddie  Coal  Gompan}*  appealed. 

The  Lord  Chancellor  said  (after  stating  the  facts) — "  The  judgment  of  the 
Court  below  is,  in  my  opinion,  not  the  proper  way  of  dealing  with  the  case. 
The  appellants*  case  depends,  first  of  all,  upon  a  parole  a£:reement,  followed  out 
by  a  proof  of  acquiescence.  And  that  acquiescence  will  be  sufScient  to  give 
validity  and  force  to  a  parole  agreement  appears  clearly  &om  another  passage 
in  Beirs  Principles,  to  which  I  must  also  direct  your  Lordships*  attention.  In 
section  946  he  says — *  The  principle  seems  to  be,  that  mere  acquiescence  may, 
as  rei  interventtis,  make  an  agreement  to  grant  a  servitude  or  to  transfer  pro- 
perly binding,  or  may  bar  one  from  challenging  a  judicial  sentence.  But  that, 
wbere  there  is  neither  previous  contract  nor  judicial  proceedings,  there  must  be 
something  more  than  mere  acquiescence, — something  capable  of  being  construed 
as  an  implied  contract  or  permission  followed  by  rei  interventus.  Where  great 
costs  are  incurred  by  operations  carried  on  under  the  eye  of  one  having  a  ri£;ht 
to  stop  them,  or  where,  under  the  eye  and  with  the  knowledge  of  him  who  has 
the  adverse  right,  something  is  allowed  to  be  done  which  manifestly  cannot  be 
undone,  the  law  will  presume  an  agreement  or  conventional  permission  as  a  fair 
ground  of  right.*  Now,  as  I  understand  this  passage,  the  acquiescence  which 
will  support  and  give  validity  to  a  previous  parole  agreement  is  something  less 
than  the  facts  and  circumstances  which  will  be  required  to  enable  you  to  pre- 
sume an  agreement.  It  is  clear  that,  with  regard  to  the  facts  and  circum- 
stances from  which  the  agreement  is  to  be  presumed,  there  must  be  great  costs 
incurred  by  the  operations, — something  allowed  to  be  done  which  manifestly 
cannot  be  undone ;  and,  under  these  circumstances,  the  law  will  presume  an 
agreement  or  conventional  permission.  If  this  case  had  been  rested  entirely 
upon  the  mere  verbal  consent,  then  the  authorities  which  were  cited  on  the  part 
of  the  respondent  would  have  been  applicable.  I  allude  to  the  case  of  Gibb 
and  of  Scott.  In  Gibb's  case  there  had  been  an  abatement  of  rent  for  eight 
years,  no  agreement  being  proved  for  that  abatement.  And  it  was  held  that 
that  was  not  sufficient  to  warrant  the  presumption  that  the  lessor  had  agreed 
to  an  abatement  of  rent  for  the  term.     Now,  it  is  evident  in  that  case,  there 
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being  no  previous  agreement,  it  was  necessary  for  the  party  who  claimed  to  be 
entitled  to  pay  the  rent  with  an  abatement,  to  show  facts  and  circumstances 
sufficiently  strong  to  prove  a  consent  and  agreement  on  the  part  of  the  lessor 
to  waive  the  rent  for  the  term.    For  the  mere  acceptance  of  a  lower  amount  of 
rent  certainly  was  not  sufficient  to  establish  more  tnan  that,  for  the  particular 
periods  in  which  that  rent  was  received,  the  landlord  had  agreed  to  receive 
that  amount.    With  respect  to  Scotfa  case,  that  was  the  case  of  a  person  who 
had  commenced  to  use  a  house  as  a  hotel  or  inn,  contrary  to  a  stipulation  in 
the  lease,  and  he  alleged  that  the  landlord  had  verbally  agreed  to  his  so  using 
the  house.    But  your  Lordships  will  observe  that,  in  that  case,  the  moment  the 
lessee  began  to  use  the  house  m  a  way  which  was  prohibited  by  the  lease,  the 
landlord  proceeded  by  interdict  to  stop  him,  and  therefore  there  was  nothing 
whatever  which  could  be  considered  to  amount  to  a  consent.     That  case,  there- 
fore, merely  establishes  the  proposition  for  which  the  respondents  have  been 
contending,  namely,  upon  a  mere  verbal  agreement  it  is  necessary  to  do  some- 
thing more  than  to  prove  consent  to  that  agreement.     You  must  show  facts 
and  circumstances  in  order  to  establish  a  completely  binding  agreement  upon 
the  landlord.     If  the  case  of  the  appellants  is  that  which  I  have  described,  and 
which  it  clearly  appears  to  me  to  oe,  namely,  that  of  previous  consent  followed 
by  acquiescence,  it  certainly  seems  an  improper  way  to  deal  with  the  case,  first 
of  all  to  say  that  a  parole  agreement  cannot  be  proved  because  it  is  parole,  and 
then,  having  got  ria  of  that  parole  agreement,  which  is  the  onlv  foundation  of 
the  subsequent  acauiescence,  to  treat  that  acquiescence  independently  and  sepa- 
rately, ana  to  say  that  it  does  not  establish  facts  and  circumstances  sufficient  to 
prove  an  independent  agreement.    I  think  the  appellants  might  very  well  say, 
although  separately,  those  two  things,  consent  and  acquiescence,  will  not,  yet 
juncta  juvant.    Now,  the  respondent's  counsel  have  argued  ingeniously  in  this 
way.     They  say  the  consent  that  was  given  was  a  consent  merely  for  the  pur- 
pose of  enabling  the  lessees  to  work  the  Bargaddie  coal-pit  more  favourably. 
Kei  interwntfts  will  not  avail  unless  it  establishes  facts  and  circumstances  which 
are  unequivocally  referable  to  the  agreement.     But  in  this  case  the  lessees, 
after  having  opened  the  communications  between  the  Bargaddie  coal-pit  and 
the  Bredisholm  coal-pit,  used  the  Bargaddie  coal-pit  and  the  Bredisholm  coal- 
pit for  the  purpose  of  removing  the  Bargaddie  coals  through  the  Bredisholm 
coal-pit.    Thev  therefore  went  beyond  the  limits  of  their  permission  which 
was  given  to  them.    And  consequently  any  acquiescence  which  may  be  shown 
in  those  particular  acts  will  not  be  referable  at  all  to  the  original  consent,  but 
must  be  such  as  to  be  sufficient  to  have  raised  an  independent  agreement  with- 
out that  consent.     I  apprehend,  that  although  this  argument  is  extremely  in- 
Senious,  yet  it  is  not  sound.    The  lessees  say, — ^We  haB  a  license  to  remove  the 
arrier  of  fifteen  feet  coal  between  the  Bargaddie  coal-pit  and  the  adjoining 
coal.    We  have  done  so :  that  was  the  liberty  which  was  given  to  us.     If  that 
liberty  has  been  abused,  or  if  it  has  been  used  for  a  difierent  purpose  from  that 
which  was  intended,  that  will  not  enable  the  lessor  to  say,  I  may  revoke  that 
license,  and  call  upon  you  to  restore  the  barrier ;  although  undoubtedly  it  might 
give  a  claim  to  the  lessor  to  recover  damages  for  the  use  of  those  openings  be- 
yond the  purpose  for  which  they  were  intended.    The  question  on  this  part  of 
the  case  appears  to  me  to  be,  whether,  after  the  lessor  had  granted  the  liberty 
to  open  communications  and  work  the  barrier  of  fifteen  feet,  he  could  compel 
the  lessor  to  replace  the  barrier  in  statu  quo.    Now,  it  appears  to  me  that, 
under  the  circumstances,  the  offer  of  proof  on  the  appellants*  part  of  the  land- 
lord's having  consented  to  waive  the  restriction  as  to  the  working,  is  not  incom- 
petent, because  it  does  not  stand  alone,  but  is  followed  by  an  averment  of 
acquiescence  which  is  a  sufficient  allegation  to  admit  proof  of  facts  and  circum- 
stances to  establish  it.    And  the  appellants  having  had  the  verbal  consent  of 
the  respondents  to  remove  the  barrier,  and  having  acted  upon  that  consent, 
they  nuiy  defend  themselves  against  the  proceeding  of  the  respondent  to  pro- 
cure the  restoration  of  it.     And  the  interlocutor  directing  this  to  be  done  can- 
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not,  in  my  opinion,  be  sustained.  It  appears  to  me,  therefore,  that  it  will  be 
right  to  reverse  the  interlocutor,  which  is  the  fifth  appealed  from,  as  to  its  being 
incompetent  to  prove  a  verbal  communing,  and  as  to  there  being  no  facts 
averred  sufficient  in  law  to  establish  against  the  landlord  his  acquieacenoe  in, 
or  adoption  of.  the  mode  of  working  t&ough  the  barrier  of  coal  excepted  from 
the  lease  as  a  legal  act  of  the  tenant  sanctioned  by  the  landlord.  And  that  it 
will  be  right  also  to  reverse  all  the  sixth  interlocutor  appealed  from,  with  the 
exception  of  that  part  of  it  which  grants  interdict  as  craved,  in  terms  of  the 
second  conclusion  of  the  summons,  which  is  with  regard  to  the  defenders  *  being 
entitled  to  take  coal  from  the  Bargaddie  coalfield  by  the  Bredisholm  fields  or 
pits  in  any  other  way  than  by  the  Bargaddie  coal-pit,  and  that  the  defenders 
are  not  entitled  to  use  the  Biu'gaddie  coal-pit  or  field  for  the  purpose  of  remov- 
ing water  from  the  Bredisholm  field  or  pi^  or  to  convey  the  said  water  into,  or 
through,  or  along  the  Bargaddie  field  or  pit,  and  that  the^  ought  and 
shoula  he  prohibited  and  interdicted  from  carrying  on  their  operations  in  future, 
in  any  manner,  in  opposition  to,  or  contravention  of,  the  above  conclusion.' 
And  then  that  the  case  ought  to  be  remitted  to  the  Court  of  Session,  with  a 
declaration  that  the  Court  ought  to  have  directed  an  issue,  whether  the  barrier 
coal  worked  and  removed  by  the  appellants  was  so  worked  and  removed  with 
the  consent  of  the  respondent ;  and  that,  after  the  trial,  the  Court  will  deal  with 
the  interdict  and  the  rest  of  the  case  as  justice  requires.  My  Lords,  there  may 
be  some  difficulty  in  the  statement  of  facts,  as  it  at  present  exists,  with  regard 
to  the  extent  of  the  consent  which  was  |^ven  by  the  lessor.  It  may  be  that 
the  consent  will  only  extend  to  that  which  has  already  been  done,  and  that  the 
lessees  would  not  be  entitled  to  go  on  further,  and  to  make  any  additional  open- 
ings or  communications.  It  may  be  that,  in  consequence  of  the  expensive 
workings  which  have  taken  place,  as  the  results  of  the  consent  of  the  lessor  to 
make  those  openings  and  to  work  the  Bargaddie  coal-field  in  a  particular 
manner,  that  consent  may  be  considered  to  extend  to  all  the  operations  which 
may  be  necessaiy  in  the  whole  line  of  the  barrier  from  one  end  to  the  other. 
And  with  regard  to  the  openings  allowing  the  Bredisholm  pit  to  drain  into  the 
Bargaddie  coal-pit,  it  may  be  that  that  is  a  necessary  consequence  of  acting 
upon  the  consent  which  nas  been  given  to  make  those  openings.  At  all  events, 
it  is  difficult  to  understand  how  the  lessor  can  at  the  present  moment,  during 
the  existence  of  the  lease,  object  to  the  lessees  allowing  water  to  drain  from  the 
Bredisholm  pit  into  the  Bargaddie,  although  at  the  expiration  of  the  lease  he 
might  be  entitled  to  require  the  lessees  to  put  the  Bargaddie  coal  into  a  proper 
state,  the  state  in  which  they  ought  to  have  kept  it,  and  in  which  they  ought 
to  render  it  up  to  the  lessor.  However,  the  issue  which  Ib  suggested  will,  as 
it  appears  to  me,  nuse  all  the  questions  which  it  will  be  necessary  for  the  Court 
ultimately  to  decide.  It  will  raise  the  question  whether  there  was  a  previous 
consent  on  the  part  of  the  respondent  to  make  these  openings,  or  whether  there 
was  such  a  ratification  or  acquiescence  in  the  acts  which  were  done  as  would 
amount  in  itself,  without  a  previous  verbal  agreement,  to  an  independent  agree- 
ment, so  as  to  bind  the  lessor  to  allow  these  operations  to  continue  during  the 
continuance  of  the  term.*' 

Lord  Cran worth  concurred  in  the  opinion  of  the  Lord  Chancellor. 

InUrlocutor  reversed. 
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CRIMINAL  LAW  REFORM. 

The  intensity  of  pablic  opinion  in  any  country,  like  the  force  of  the 
winds,  may  sometimes  be  most  accurately  measured  by  observing 
its  e£^t  in  overcoming  the  resistance  of  small  obstacles.  In  this 
view,  it  would  be  instructive  to  compare  the  tendencies  of  opinion 
in  America,  as  evinced  throughout  the  progress  of  that  burlesque 
upon  justice,  called  the  ^'  Sickles  tragedy,"  with  the  more  decorous 
and  equally  successful  demonstration  at  home  on  behalf  of  the  con- 
vict Smethurst.  On  the  one  side  of  the  picture,  we  see  in  striking 
colours  the  characteristics  of  a  wild  spirit  of  excitement  seeking  to 
influence,  and  if  possible  to  anticipate,  tne  sentence  of  the  constituted 
tribunals,  paralysing  the  hand  ox  justice  and  infecting  the  judgment 
of  its  ministers.  On  the  reverse,  we  have  likewise  the  manifesta- 
tions of  a  strongly  pronounced  public  opinion,  deliberating,  however, 
upon  the  conduct  of  the  judicatory  rather  than  the  merits  of  the 
case,  and  directed  to  the  le^timate  object  of  obtaining  the  reversal 
of  an  injurious  sentence.  The  scarcely  concealed  signs  of  a  prejn^ 
diced  judgment  in  the  charge  of  the  Chief  Baron,  and  the  easy 
confidence  of  the  jury,  who  actually  avow  that  they  had  made  up 
their  minds  for  a  conviction  without  waiting  to  near  his  Lord- 
ship's observations,  led  to  a  natural  impression  that  the  prisoner  had 
not  met  with  a  fair  trial.  We  shall  not  question  the  propriety  of 
the  all  but  unanimous  demand  for  a  reconsideration  of  the  case. 
Justice  to  the  individual,  where  life  is  at  stake,  mast  outweigh  all 
other  considerations.  To  those  who  insist  upon  the  impolicy  of 
establishing  a  precedent  for  the  public  interference  with  the  ad- 
ministration of  the  prerogative  of  mercy,  we  reply  that  the  existing 
administration  is  faulty,  and  more  honoured  in  the  breach  than  the 
observance.  The  authority  of  the  Home  Office  is  capricious ;  its 
decisions  are  constantly  oscillating  between  the  two  extremes^  of 
excessive  harshness  and  culpable  leniency.    Most  persons  are  now 
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agreed  that  the  time  has  arrived  for  the  establishment  of  an  ade- 
quate and  permanent  tribunal  of  appeal  as  the  best  means  of  relieving 
the  executive  from  a  burden  of  responsibility  which  it  has  proved 
itself  unable  to  support.  The  idea  of  a  whole  nation  sitting  injudg- 
ment  upon  a  suspected  verdict,  and  by  its  influence  with  the  (Jrown 
obtaining  a  reversal  of  the  sentence,  is  not  without  its  grander 
aspects.  But  it  must  be  admitted  that  this  method  of  a  comitia 
of  twenty  millions  of  people  expressing  itself  through  the  news- 
papers, is  not  the  most  perfect  plan  of  criminal  appeal  that 
could  be  devised.  While  our  opinion,  in  the  present  instance, 
coincides  with  that  of  the  popular  tribunal  which  has  obtained  a 
reversal  of  Smethui*st'8  sentence,  on  the  ground  of  unfairness  in 
the  trial,  we  cannot  help  thinking  that  the  public,  in  the  generality 
of  cases,  are  very  unsafe  judges  concerning  the  merits  and  de- 
tails of  questions  of  evidence.  The  public  does  not  see  the  wit^ 
nesses.  it  has  not  those  means  of  estimating  the  value  of  their 
testimony  which  are  derived  from  personal  observation  and  attend- 
ance at  a  rigorous  cross-examination.  Absolute  truth  and  absolute 
falsity,  it  must  be  remembered,  are  but  the  two  extremes  of  the 
scale,  according  to  which  the  value  and  strength  of  oral  testimony 
is  measured.  Stupidity  and  inaccuracv  on  the  part  of  a  witness 
may  deprive  hb  evidence  of  all  value  where  he  is  speaking  to  ques- 
tions depending  on  time,  to  matters  of  inference,  the  results  of 
experiment,  or  of  skilled  observation  ;  and  the  advantages  of  cross- 
examination  are  never  more  conspicuously  evident  than  in  the 
demolition  of  a  scientific  bungler  or  a  professional  pedant.  It  is 
amusing  in  such  cases  to  watch  the  growing  consciousness  of  in- 
capacity as  it  develops  itself  in  the  looks,  the  voice,  and  the  attitude 
of  the  witness ;  to  observe  how  the  confident  assertions  are  first 
qualified,  and  then  retracted ;  how  anxiously  fresh  difitculties  are 
sought  to  be  evaded;  how  loquacity  turns  stubborn,  refusing  to 
answer,  and  hardened  assurance  gives  place  to  faltering  and  con- 
fusion. Of  all  this  the  public  can  form  not  the  slightest  idea,  as  it 
reads  at  its  breakfast-table  the  neatly-redacted  summary  of  the 
evidence  of  the  learned  professor  or  respected  functionary,  who  has 
made  so  sorry  an  exhibition  of  himself^  in  the  witness-box.  News- 
paper reports,  moreover,  are  more  or  less  incomplete.  The  best  of 
them  probably  omit  more  than  half  of  what  is  said ;  and  the  other 
half  is  to  a  great  extent  unread,  as  the  public  citnnot  afford  the  time 
requisite  for  a  careful  and  continuous  perusal.  Many  readers  take 
their  opinions  from  the  newspaper  critiques,  which  are  always  one- 
sided—a necessary  consequence  of  the  taste  for  strong  writing  which 
is  generally  prevalent. 

The  imperfections  of  this  system  of  an  ^^  appeal  to  the  country," 
and  the  liability  of  the  popular  tribunal  to  oe  influenced  by  ex- 
traneous considerations,  of  which  we  have  an  example  in  the  growing 
aversion  to  the  infliction  of  capital  punishments,  have  led  law  re- 
formers to  turn  their  attention  to  the  institution  of  a  Court  of 
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Criminal  Appeal.  In  England  the  remedy  of  new  trial  in  criminal 
cases  has  bieen  long  since  proposed,  and  was  indeed  favourably 
entertained,  both  in  Parliament  and  by  the  public.  Mr  Ewart's 
Bill  of  1848,  for  Extending  the  Remedy  of  New  Trial  to  Criminal 
Cases,  was  considered  at  the  time  to  nave  had  a  fair  prospect  of 
snccess,  bat  was  withdrawn  in  favour  of  Lord  Campbell's  Act 
(11  and  12  Vict.,  cap.  87),  which  established  a  Court  of  Criminal 
Appeal  for  the  decision  of  cases  on  points  of  law  reserved.  The 
reposed  extension  of  the  right  of  new  trial  is  further  recommended 
y  the  circumstances  that  it  formed  part  of  the  ancient  common  law 
of  the  country,  as  may  be  seen  on  referring  to  Coke  upon  Littleton, 
p.  134.  In  Scotland  we  have  not  got  the  length  even  of  an  appeal 
on  points  of  law.  It  is  a  remarkable  fact,  and  one  not  very  credit- 
able to  our  system  of  jurisprudence,  that  we  have  enabled  the  Court 
of  Justiciary  to  review  by  means  of  suspension  the  most  trivial  class 
of  offences — those,  namely,  which  are  tried  before  the  Sheriff,  and 
which  are  generally  visited  with  penalties  not  exceeding  twelve 
months'  imprisonment — while  in  the  case  of  a  criminal  accusation 
inferring  the  more  serious  penalty  of  death  or  penal  servitude,  there 
is  absolutely  no  appeal  from  the  dictum  of  the  presiding  judge. 
The  theory  is  that  the  Court  of  Justiciary  is  sitting,  when  in  pomt 
of  fact  the  functions  of  that  tribunal  are  engrossed  by  a  single  judge. 
It  would  be  difficult  indeed  to  defend  a  system,  by  which  the  life  of 
a  partv  accused,  it  may  be  unjustly,  is  placed  at  the  mercy  of 
a  single  arbiter,  who  may  rule  erroneously  from  mere  infirmity 
of  memory,  or  in  consequence  of  a  difficulty  in  consulting  authori- 
ties on  circuit ;  while  the  commonest  pickpocket  or  sharper,  if  tried 
by  the  Sheriff,  may  obtain  the  luxury  of  an  appeal  to  the  High 
Court  sitting  "  in  banco."  The  power  of  appeahng  to  Edinburgh 
on  a  case  reserved  is  therefore  a  matter  of  simple  justice,  and  would 
doubtless  be  granted  by  Parliament  without  hesitation,  if  any  Scotch 
M.P.  would  take  the  trouble  to  bring  in  a  Bill  for  that  purpose. 
But  something  more  is  urgently  wanted.  The  remedy  of  new  trial 
for  misdirection,  or  on  the  ground  of  improper  admission  or  rejec- 
tion of  evidence,  would  operate  as  a  salutary  check  upon  the  practice 
of  the  Criminal  Courts.  That  some  restraint  is  necessary  will  be  ad- 
mitted by  those  who  are  most  intimately,  we  will  not  say  painfully, 
familiar  with  their  proceedings.  We  shall  not,  however,  renew  the 
observations  on  this  branch  of  the  subject  which  we  have  already  had 
occasion  to  make  in  connection  with  the  trial  of  Dr  Smethurst;  though, 
had  space  permitted,  we  should  like  to  have  called  attention  to 
the  new  and  extraordinary  power  claimed  by  Lord  Chief  Baron 
Pollock,  of  interrupting  and  even  stopping  the  examination  of  the 
prisoner's  witnesses,  and  making  remarks  upon  their  evidence  in  pre- 
sence of  the  witnesses  themselves.  We  make  no  apology  for  observ- 
ing that  this  unconstitutional  and  dangerous  practice  is  not  peculiar 
to  the  Courts  of  England.  It  does  not  improve  the  aspect  of  the 
case,  when  we  add,  what  is  notoriously  the  fact,  that  such  tendencies 
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are  most  frequently  observed  in  quarters  where  the  absence  of  a 
strong  bar  tempts  to  their  indulgence  with  imi)unit7.  In  these  days 
of  free  discussion,  when  the  conduct  of  the  highest  functionaries  of 
^vemment,  the  advisers  of  the  sovereign,  and  the  leaders  of  opinion, 
IS  unsparingly  criticised,  the  Bench  can  no  lon^r  affect  to  be 
exempt  from  liability  to  the  correction  of  public  opmion.  We  may 
regret  tiiat  the  weight  of  its  censure  should  have  fallen  in  the  first 
instance  upon  the  venerable  Chief  Baron  of  Exchequer,  who  is 
universally  admitted  to  be  an  upright  judge  and  a  courteous  gentle- 
man, and  in  wbom  advanced  age  may  be  pleaded  as  an  excuse  for 
occasional  infirmities  of  temper.  We  will  also  indulge  the  hope 
that  the  example  in  question  will  not  be  without  its  influence  on  the 
amenities  of  judicial  procedure  in  our  own  country.  Still,  with  all 
respect  to  the  voice  of  the  public,  we  should  greatly  prefer  that 
security  which  we  have  a  rignt  to  anticipate  from  the  establishment 
of  a  Court  of  Criminal  Appeal.  Judicial  personages  do  not  like 
to  have  their  decisions  reversed.  The  knowledge  that  a  reversal 
was  within  the  category  of  possibilities,  would  induce  greater  circum- 
spection and  deliberation,  than  we  can  expect  un£r  the  present 
system  of  practical  non-responsibility.  Legal  arguments  on  behalf 
of  the  accused  would  no  longer  be  snuffed  out  without  reason 
assigned ;  or  dismissed  with  the  contemptuous  observation  that  the 
Court  is  unable  to  appreciate  the  bearing  of  the  argument.  Above 
all,  learned  judges  would  be  taught  the  virtue  of  patience ;  and  an 
end  would  be  put  to  a  system  which  occasionally  makes  a  seat 
within  the  bar  of  the  Courts  of  Justiciary  only  one  degree  more  en- 
durable than  that  of  the  prisoner  in  the  dock. 


NOTES  ON  CRIMINAL  LAW.— NO.  IIL 

THEFT  AND  ITS  AGGRAVATIONS. 
4.   FELONIOUS  INTENT. 

The  taking  and  carrying  away  must  be  accomplished  with  a  feloni- 
ous purpose,  by  one  who  knows  that  the  thing  belongs  to  another, 
and  who  means  to  deprive  him  of  his  property  (1  Hume,  73).  There 
is  liofurtum  us^ts  in  our  law.  So,  if  a  servant  rides  his  master^s 
horse  on  his  own  errand ;  or  if  a  farmer,  finding  his  neighbour's 
plough  lyin^  in  the  field,  openly  uses  it  to  till  his  own  contiguous  field 
— no  theft  IS  committed,  however  improper  the  act,  because  there  is 
no  felonious  intent  to  withhold  the  horse  or  plough  from  the  owner. 
The  question  of  felonious  intent  is  always  a  matter  for  a  jury  to  decide. 
So  in  the  case  of  Sween  M^Intoshj  tried  at  Inverness  in  1841  for 
horse-stealing,  the  panel  was  proved  to  have  taken  the  horse  and 
ridden  it  home,  where  he  was  shortly  afterwards  apprehended. 
Lord  Medwyn  told  the  jury  that  there  were  just  two  inferences  to 
be  drawn  from  the  facts, — either  that  the  prisoner  meant  to  restore 
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the  horse  next  morningy  or  that  he  intended  to  keep  it.  In  the  one 
case  they  would  acquit,  in  the  other  convict  (Bell's  Notes,  20). 

The  element  of  felonious  intent  is  also  awanting  if  the  taker  be- 
lieve that  the  thing  is  his  own  property.  No  matter  how  erroneous 
this  belief,  if  it  is  serious,  and  withal  excusable — it  forms  a  good  de- 
fence to  a  charge  of  theft.  In  the  same  way,  if  the  person  had  a 
reasonable  belief,  though  erroneous,  that  the  owner  would  consent 
to  his  taking  the  thing,  he  cannot  be  convicted  of  theft.  '^  This 
presumed  consent  may  be  inferred  from  the  connection  subsisting 
Detween  the  parties,  tneir  near  relationship,  and  other  circumstances 
which,  in  certain  cases,  may  be  sufficient  to  do  away  the  prima 
fade  evidence  of  a  felonious  intent"  (Burnet,  p.  120).  This  con- 
sent, however,  cannot  be  presumed  from  the  tact  that  the  owner 
has  purposely  exposed  his  property  in  order  to  detect  the  thief. 
In  1792  Ker  and  Stables  were  indicted  for  theft,  the  one  as  prin- 
cipal, the  other  as  accessory.  Ker  was  a  younger  brother,  and 
conceived,  with  some  reason,  that  he  had  a  right  to  a  part  of  his 
father^s  effects,  and  made  a  demand  upon  his  elder  brother  therefor, 
which  was  resisted  ;  whereupon,  in  company  with  Stables,  he  came 
in  the  night-time  and  clandestinely  carried  off  some  cattle,  which 
had  belonged  to  his  father,  from  his  brother's  farm.  The  jury,  with 
the  approval  of  the  Court,  found  that  the  conduct  of  the  prisoners, 
though  highly  culpable,  did  not  amount  to  theft  (Burnet,  118). 

But  if  the  belief  is  groundless  and  ill-founded,  the  act  is  theft. 
The  case  of  a  smuggler  who  breaks  into  the  custom-house,  and 
carries  off  goods  which  have  been  regularly  seized  from  him  and 
condemned,  has  been  instanced  as  illustrative  of  this.  John  SanderSj 
in  1833,  was  charged  with  the  theft  of  several  articles  belonging 
to  his  deceased  sister,  or  her  two  children.  His  defence  was,  that 
he  believed  himself  entitled  to  the  articles  as  brother  of  the  deceased. 
Lord  J.-C.  Boyle  charged  the  jury,  that  if  the  accused  took  the 
articles  because  he  had  a  rational  serious  opinion  that  they  were  his 
own,  he  was  not  guilty  of  theft ;  but  it  was  for  them  to  consider 
whether  it  was  proved  or  credible  that  the  panel  believed  he  was 
his  sister's  heir  to  the  exclusion  of  her  children.  He  was  con- 
victed (Bell's  Notes,  20). 

In  England  the  rule  is  also  quite  distinct,  that  there  must  be  a 
felonious  intent  to  deprive  the  owner  permanently  of  his  property. 
So,  where  a  man  had  clandestinely  taken  certain  articles  belonging 
to  a  girl  from  her  house  to  a  hay-loft  of  his  own,  and  the  jury  were 
satisfied  that  his  object  was  not  to  deprive  the  owner  of  the  articles, 
but  to  induce  her  to  go  to  the  hay-loft  for  them,  and  so  mve  him  an 
opportunity  of  meeting  her  there,  for  the  purpose  of  illicit  inters 
course,  the  judges  held  that  he  had  not  been  guilty  of  larceny. — 
R.  V.  Dickinson^  1820  (Russ.  and  Ryan,  C.O.K.  420).  Where  a 
person,  stealing  other  property,  took  auo  a  horse,  in  order  only  to  get 
off  more  conveniently  with  the  other  property,  he  was  held  not  guilty 
of  stealing  the  horse. — Per  Garrow,  B.,  in  /?.  v.  Crfimp^  1825  (1 
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Carr.  and  Payne,  658).  Where  a  poacher  had  taken  a  gun  from  a 
gamekeeper  under  the  impression  that  it  might  be  used  so  as  to  en- 
danger his  life,  it  was  held  by  Vaughan,  B.,  that  there  was  no 
felonious  taking  of  the  gun. — J?,  v.  Holloway,  1833  (5  Oarr.  and 
Payne,  524\  Where  certain  miners,  employed  to  bring  ore  to  the 
surface,  ana  paid  by  the  owners  according  to  the  quantity  produced, 
removed  from  the  heaps  of  other  miners  the  ore  produced  by  them, 
and  added  it  to  their  own  heaps,  in  order  to  increase  their  wages, 
they  were  held  to  be  not  guilty  of  larceny,  because  the  ore  still 
remiuned  in  the  possession  of  the  owners,  and  there  was  no  intention 
to  deprive  them  of  that  possession. — R,  v.  Webb  and  Mot/ley  1835 
(1  Moody,  CO.  431).  Where  a  person  in  the  employment  of  a 
tanner  took  some  skins  belonging  to  his  master  to  the  foreman  in 
another  part  of  the  premises,  pretending  that  he  had  done  work  on 
them  for  which  he  was  to  be  paid,  but  mtended  to  return  the  skins 
to  his  master  when  he  had  been  paid  for  his  pretended  work  on  them, 
this  was  held  not  to  be  larceny,  because  there  was  no  intention  to 
deprive  the  owner  permanently  of  his  property. — R.  v.  Hollowayy 
1848  (2  Oarr.  and  Kirwan,  942).  In  the  same  way  some  glove 
finishers,  who  took  a  quantity  of  gloves  out  of  their  master's  store, 
and  placed  them  on  a  table  with  others  they  had  finished  for  him, 
frauQulently  claiming  payment  as  having  finished  them  all,  were  held 
to  be  not  guilty  of  larceny. — R.  v.  Pool^  1857  (I  Dearsly  and  Bell, 
O.O.R.  345).  But  where  a  man  had  taken  some  property  belong- 
ing to  his  master,  and  offered  it  to  him  for  sale  as  the  property  of 
another,  it  was  held  that  there  was  a  sufficient  intention  to  deprive 
the  owner  permanently  of  his  property,  and  the  prisoner  was  con- 
victed of  larceny. — JR.  v.  John  Hallj  1848  (2  Oarr.  and  Kirwan,  947). 
A  similar  principle  guided  the  Oourt  in  the  decision  of  22.  v.  Man- 
ning^  1852  ^Dearsly,  C.C.R.  21).  The  case  of  R,  v.  Trebilcock  is 
peculiar.  The  jury  found  the  prisoner  guilty  of  larceny,  but 
recommended  him  to  mercy  on  the  ground  that  they  believed  he 
ultimately  intended  to  return  the  property.  On  a  reserved  case  it 
was  held  that  this  statement  in  the  recommendation  did  not  qualify 
the  verdict,  of  which  it  was  no  part  (1  Dearsly  and  Bell,  O.O.K. 
453). 

6.   LUCRI  CAUSA. 

This  is  an  element  of  thefl  which  is  always  presumed  if  the  thing 
be  taken  and  carried  away  feloniously  and  witn  a  purpose  to  detain 
it  from  the  owner.  Though  the  taker  destroy  the  tiling  immediately 
af);er  it  is  carried  off,  so  that  no  pecuniary  advantage  result  to  him 
from  the  act,  this  is  nevertheless  theft.  The  destruction  of  the  thing 
shows  the  purpose  to  detain  it  from  the  owner,  and  is  a  sufficient 
lucri  causa.  But  if  the  thing  is  destroyed  on  the  spot,  the  element 
of  amotio  is  awanting,  and  the  act  is  not  theft,  but  may  be  punished 
as  malicious  mischief.  ^^  The  crime  of  theft  seems  to  be  complete 
by  the  removal  and  the  thorough  alteration  of  the  state  of  command 
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of  the  thing,  at  least  if  this  is  made  with  a  purpose  of  never  restoring 
it  to  the  owner.  Be  the  offender's  ultimate  object  what  it  may,  he  is 
actually  locupletiory  and  the  owner  poorer,  eo  ipsoj  that  he  has  the 
thing  nnder  nis  power  to  dispose  of  as  he  pleases''  (1  Hume,  75). 

In  the  case  of  Gilchriat  in  1741,  it  was  pleaded  that  the  act  was 
committed  '^  animo  injuriandi  non  lucri  faciendi  causa^^  and  it  was 
argued, — Suppose  the  pei*son  had  thrown  the  thing  into  the  river, 
or  into  a  fire,  damni  causoj  could  this  have  been  prosecuted  as  theft  ? 
The  libel  was  found  relevant  (Burnet,  p.  116).  Lara  and  Mitchell 
were  convicted  of  robbery  in  1817,  and  the  chief  articles  taken  were 
two  forged  bank-notes  (1  Hume,  77). 

In  England,  too,  it  has  been  often  held  that  the  Itusri  causa  need 
not  involve  any  pecuniary  benefit  to  the  prisoner.  Where,  for 
instance,  a  person  had  taken  a  gelding  out  of  a  stable,  and  backed  it 
into  a  coal-pit,  where  it  was  killed,  and  the  motive  seemed  to  be  to 
protect  a  friend  who  was  charged  with  stealing  the  animal,  by  pre- 
venting its  being  used  as  evidence  against  him,  a  majority  of  the 
judges  held  that  the  prisoner  had  been  rightly  convicted  of  larceny. 
—R.  V.  Cabbage,  1815  (Russ.  and  Ryan,  C.C.R.  292).  Where  a 
servant  clandestinely  took  his  master's  beans,  though  for  the  pur- 
pose of  giving  them  to  his  mastoids  horses,  the  motive  being  to  save 
nimself  trouble,  he  was  convicted  of  larceny,  and  a  majority  of  the 
judges  affirmed  the  conviction. — R.  v.  MorfiJt,  1816  (Russ.  and  Ryan, 
C.U.R.  307).  A  prisoner  was  supplied  with  a  quantity  of  pig-iron 
by  his  employers,  which  he  was  to  put  into  a  furnace  to  be  melted, 
and  he  was  paid  according  to  the  weight  of  the  metal  which  ran  out 
of  the  fomace.  He  put  the  pig-iron  into  the  fiirnace,  and  also  put  in 
with  it  an  iron  axle,  belonging  to  his  employers,  which  was  not  pig- 
iron.  The  value  of  the  axle  was  seven  snillings,  but  the  gain  to  the 
prisoner  by  melting  it,  and  thus  increasing  the  Quantity  of  metal  which 
ran  from  the  furnace,  was  only  a  penny.  Tindal,  C.J.  held  that 
if  the  prisoner  put  the  axle  into  tne  furnace  with  a  felonious  in- 
tent, to  convert  it  to  a  purpose  for  his  own  profit,  it  was  larceny. 
— J?.  V.  Richards,  1844  (1  Carr.  and  Kirwan,  532).  A  servant 
having  taken  her  master's  property,  and  handed  it  over  to  another 
as  a  gift,  Erskine,  J.  charged  the  jury  that  this  was  as  much  felony 
as  if  she  had  sold  it  or  pledged  it. — R.  v.  White,  1840  (9  Carr.  and 
Payne,  346).  A  servant  girl  intercepted  a  letter  at  the  Post  Office 
in  the  hope  of  suppressing  an  answer  to  some  inquiries  which  were 
made  respecting  her  character,  and  burnt  it.  She  was  held  by  the 
fifl;een  judges  to  have  been  properly  convicted  of  larceny. — R.  v. 
Jones,  1846  (2  Carr.  and  Ejrwan,  236).  But  in  a  previous  case, 
where  a  person  had,  during  an  election,  from  idle  cunosity,  opened 
a  letter  addressed  to  anotuer  and  kept  it,  it  was  held  by  Abmger, 
C.B.  that  this  was  not  larceny,  but  only  a  trespass. — R.  v.  Godfrey, 
1838  (8  Carr.  and  Payne,  563). 

It  is  said  by  Burnet  and  Hume  that  we  do  not  admit  the  furtum 
usus  vel  possessionis  of  the  Roman  law,  and  that  a  taking  merely  for 
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use  or  some  temporary  purpose,  with  the  intention  of  restoring  the 
thing,  is  not  theft,  though  it  is  an  irregular  and  punishable  act 
(Burnet,  115).  The  case  of  Dewar  at  Glasgow,  in  1777,  is  cited. 
The  prisoner  was  an  apprentice  to  a  printfield  company,  the  pro- 
prietors of  which  were  possessed  of  receipts  for  preparing  colours, 
which,  being  of  value  to  them,  thej  kept  secret.  These  receipts 
were  kept  in  a  pocket-book,  belonging  to  one  of  the  partners,  in  a 
lock-fast  room.  The  prisoner  broke  open  the  room,  abstracted  the 
receipts,  copied  them,  and  afterwards  replaced  them.  The  Court 
did  not  hola  this  to  be  theft,  the  paper  having  been  abstracted  with 
a  view  merely  to  take  a  copy  of  it,  and  then  to  return  it.  Hume 
supposes  a  still  nicer  case — that  of  a  manuscript  of  some  literary 
composition  being  taken,  copied,  printed,  and  published,  but  after 
replacing  the  original  with  the  owner.  At  Perth,  in  1834,  John 
Deuchars  pled  guilty  to  a  charge  of  theft  of  books  containing  re- 
ceipts for  making  colours  and  instructions  for  printing,  and  stated, 
in  mitigation  of  punishment,  that  he  took  them  for  the  purpose  of 
discovering  a  secret,  and  restored  them  after  being  apprehended 
(Bell's  Notes,  20).  According  to  the  authority  of  Dewar's  case, 
this  person  would  not  have  been  guilty  of  theft  if  he  had  returned 
the  receipts  before  he  was  apprehended. 

AGGRAVATIONS  OF  THEFT. 

A  charge  of  theft  may  be  aggravated  by  various  circumstances. 
These  may  have  relation  to-^(l)  the  means  employed  in  its  com- 
mission ;  (2)  the  nature  of  the  thing  stolen ;  (3)  the  place  in 
which  the  crime  is  committed;  (4)  the  position  of  the  tiiief;  or 
(5)  his  previous  character. 

I.  Aggravations  of  Theft  arising  from  the  mode  of  its  commission. 

1.  Housebreaking. 

The  aggravation  of  housebreaking  is  incurred  by  any  forcible 
entry  of  a  house,  or  when  the  thief  opens  a  way  into  the  house  for 
himself,  and  overcomes  the  ordinary  obstacles  provided  against  entry 
and  for  the  safe-keeping  of  the  effects  within,  though  uiis  be  done 
without  the  piercing  or  effraction  of  any  part  of  the  building,  or 
of  what  is  attached  thereto.  Of  course,  to  constitute  theft  by  house- 
breaking, something  must  be  carried  away  or  removed.  If  nothing 
is  taken,  the  offence  may  be  libelled  as  housebreaking  with  intent 
to  steal. 

An  aggravation  of  housebreaking  may  be  proved  by  the  testi- 
mony ot  one  witness. — Richard  Cam^on^  7  Nov.  1839  (2  Swinton, 
447).  A  contrary  opinion  had  been  expressed  in  the  previous 
case  of  Elizabeth  Connor  and  Susan  Dougherty ^  20  Sept.  1838  (2 
Swinton,  194);  but  in  the  case  of  Cameron  Lord  Cockbum  said 
that  the  latter  case  was  misreported. 
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Wliat  is  eofMidered  a  House  in  the  sense  of  this  aggravation  f 

(1.)  It  is  not  necessary  that  the  bnilding  should  be  a  dwelling- 
house.  The  crime  is  the  same  though  the  place  entered  be  a  shop 
(when  the  aggravation  is  sometimes  designated  shopbreaking),  a 
warehouse,  office,  counting-house,  or  other  edifice  to  what  use  soever 
destined,  provided  it  be  a  shut  and  fast  building,  and  not  a  mere 
open  shea,  booth,  or  temporary  place  for  lumber  (1  Hume,  103). 
Accordingly,  convictions  of  theft  by  housebreaking  have  followed 
upon  charges  of  entering  and  stealing  from  stables,  byres,  cellars, 
locked  outnouses,  washing-houses,  hen-houses,  coach-houses,  school- 
rooms, churches,  etc.  See  such  cases  mentioned  by  Alison,  vol.  i., 
p.  292. 

(2.)  Each  separate  habitation  in  a  tenement  of  houses  is  a  house^ 
though  it  should  consist  of  only  one  apartment ;  and  the  door  of 
each  nabitation  is  the  outer  door,  although  it  should  enter  from  a 
passage  or  lobby  at  the  end  of  which  there  is  another  door.  In  the 
case  of  Alexander  Cowie  in  1824,  the  Court  held  that  housebreaking 
had  been  committed  where  the  house  broken  into  entered  from  a 
common  passage,  the  door  of  which  stood  open  (1  Alison  293).  Nay, 
more,  in  the  case  of  Christian  Duncan  at  Aberdeen,  24  April 
1849,  Lords  Mackenzie  and  Medwyn  held  that  it  was  housebreak- 
ing to  break  into  an  attic  room  in  a  dwelling-house  occupied  by  a 
lodger,  the  door  of  that  room  being  to  him  an  outer  door,  as  it  formed 
the  entrance  to  his  habitation,  and  constituted  its  only  safeguard 
(J.  Shaw,  225). 

(3.)  In  the  case  of  Robert  Clappertony  1833,  the  panel  was 
charged  with  theft  by  housebreaking,  in  respect  of  his  having 
entered  an  unfinished  house  ^'  by  climbing  up  to  and  entering  through 
an  open  window  of  the  said  house  on  the  second  story  from  the 
ground.''  Lords  Meadowbank  and  Mackenzie  thought  that  this 
was  housebreaking,  but  Lord  J.-C.  Boyle  remarked  that  the  house 
was  described  as  unfinished,  without  any  averment  that  it  was  locked. 
Minutes  of  debate  were  ordered,  but  no  fiirther  procedure  seems  to 
have  taken  place  (Bell's  Notes,  36).  John  Wright  and  another  were, 
on  3  July  1837,  sent  to  trial  on  a  charge  of  theft  by  housebreak- 
ing, which  bore  that  they  ^^  did  break  into  and  enter  a  warehouse  or 
tenement  at  that  time  in  the  course  of  being  finished"  (Bell's 
Notes,  41). 

WJuit  is  sufficient  Entry  f 

It  is  not  essential,  to  constitute  the  crime  of  theft  by  housebreak* 
ing,  that  the  thief  has  been  within  the  house  with  his  whole  person. 
^^  The  circumstance  of  entry  seems  to  be  not  otherwise  material  to 
the  notion  of  housebreaking  than  as  it  enables  the  thief  to  seize  and 
remove  something  which  is  under  the  safeguard  of  the  building" 
(1  Hume,  101).  If,  for  instance,  he  forces  open  a  window,  or  breaks 
a  pane  of  glass  in  it,  and  thrusting  in  his  hand,  carries  off  something 
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within  reach,  this  is  theft  by  housebreaking ;  or  though  the  hand  is 
not  in,  if  he  abstracts  something  by  means  of  a  rod  or  other  in- 
strument in  his  band.  See  cases  of  William  Hunter  Wightmanj 
1832 ;  William  Harvey,  1833 ;  Simon  Meadowcroft,  1834  (Bell's 
Notes,  39);  Cornelius  (JNeily  1845  (Arkley,  133),  all  noticed  infra. 

But  in  such  cases  of  constructive  entry  the  character  of  the  entry 
must  be  specified  in  the  indictment.  In  the  case  of  Rose  and  Taylor 
at  Perth,  12  Oct.  1842,  where  the  minor  charged  that  the  panels 
did  ^^  break  into  and  enter"  a  shop  by  breaking  part  of  the  glass,  etc., 
^and  ^^ having  thus  obtained  entrance,^ etc.,  tliey  did  steal,  etc.,  and 
the  proof  showed  that  the  panels  had  not  actually  entered  the  shop, 
but  nad  effected  the  abstraction  by  a  hole  in  the  window,  which  was 
not  large  enough  to  admit  their  persons — the  Court  directed  the  jury 
that  the  housebreaking  libelled  was  not  established,  because  the 
charge  was  stated  in  such  special  terms  as  to  imply  that  the  prose- 
cutor undertook  to  prove  an  actual  entrance  (1  Broun,  437).  The 
same  was  held  in  the  previous  case  of  Robert  Campbell^  29  Nov. 
1841,  which  was  a  case  of  housebreaking  with  intent  to  steal  (2 
Swinton,  580). 

A  person  may  be  art  and  part  guilty  of  theft  by  housebreaking 
who  never  enters  the  house  either  actually  or  constructively ;  as, 
for  instance,  a  person  who  watches  outside  while  his  associate  is  in 
the  house  plundering  it  is  by  accession  as  much  guilty  as  the  actual 
thief.  See  cases  of  Calder  in  1780,  and  Robertson  in  1736  (1  Hume, 
102) ;  Wright  and  others,  1803 ;  Wilson  and  M'Donald,  1818 ; 
Boyd  and  others,  1823 ;  Laidlaw  and  oHiers,  1823 ;  and  Prior  and 
others,  1830  (1  Alison,  290-1). 

Entry  by  Doors* 

A  door  is  the  usual  mode  of  entrance  to  a  house.  It  is  not  there- 
fore housebreaking  if  entry  is  obtained  by  an  open  door,  or  by  a 
closed  door,  if  it  is  not  locked  or  otherwise  secured  in  the  inside,  and 
the  thief  merely  turns  the  handle  or  lifts  the  latch.  But  if  entry  is 
obtained  by  means  of  false  keys  or  picklocks,  or  by  means  of  the  true 
key,  of  which  the  thief  has  obtained  felonious  possession,  this  is 
housebreaking.  If  the  door  is  locked,  and  the  key  left  in  the  lock 
or  hung  upon  a  nail  at  the  door  exposed  to  view,  and  a  person  opens 
the  lock  with  it  and  enters,  he  does  not  commit  housebreaking ;  but 
if  he  takes  it  ftom  a  concealed  place  near  the  door,  or  from  any 
other  place  where  it  has  been  put  for  security,  or  if,  being  entrusted 
with  tne  key  for  a  special  purpose,  he  feloniously  applies  it  to  the 
opening  of  the  lock,  ne  commits  housebreaking.  It  is  still  an  open 
question  whether  a  person,  such  as  a  shopman,  who  is  entrusted  with 
the  ordinary  keeping  of  the  key,  and  enters  the  shop  with  it,  and 
steals,  is  guilty  of  theft  by  housebreaking.  It  is  not  necessary  that 
the  door  should  be  secured  by  a  lock.  If  other  means  are  taken  to 
secure  the  door  on  which  the  occupier  relied  and  was  entitled  to  rely 
for  its  security,  and  a  forcible  entry  is  notwithstanding  effected,  this 
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18  e^aallj  housebreaking.  But  an  inside  bolt  is  not  sufficient  secn«- 
rity  if  it  may  be  drawn  from  the  outside  by  putting  the  hand  through 
a  hole  in  the  door ;  at  least  this  is  so  if  the  door  is  usually  opened 
in  this  way.  These  rules  may  be  gathered  from  the  following 
eases: — 

1.  In  the  cases  of  Alexander  Snaile^  1698^  John  Pringle^  1715, 
and  Smith  and  Brodie^  1788)  charges  of  opening  doors  by  means  of 
false  keys  or  picklocks  were  held  relevant  to  infer  the  aggravation 
of  housebreaking  (1  Hume,  99). 

2.  So  also  in  the  case  of  John  Allan^  1774,  when  the  breaking 
was  committed  '^  by  opening  with  some  instrument  a  door  which  was 
listened  with  a  timber  bar  on  the  inside"  (1  Hume,  100). 

3.  In  the  case  of  Alexander  Vallance,  29  Dec.  1825,  it  was  held 
by  Lord  J.*C.  Boyle  and  Lords  Pitmilly  and  Meadowbank,  that 
housebreaking  had  been  committed  where  the  panel  had  unlocked 
the  door  with  the  key  which  had  been  left  in  the  door  outside  (1 
Alison,  285).     See  13. 

4.  In  the  subsequent  case  of  Brown  and  Mason  at  Perth  in  April 
1826,  an  objection  to  the  relevancy  of  an  aggravation  of  housebreak- 
ing, ^^  by  violently  and  feloniously  unlocking  and  opening  the  front 
door  of  said  bam,  which  had  been  left  locKed  with  the  Key  in  the 
lock  on  the  outside,  with  intent  to  steal,"  was  sustained  by  Lords 
AUoway  and  Pitmilly  (1  Swinton,  436,  note). 

5.  At  the  same  circuit,  in  the  case  of  Alexander  Macdonald^  an 
indictment  was  sustained  as  relevant  which  charged  the  house- 
breaking to  have  been  committed  by  "  unlocking  the  outer  door  of 
the  said  house  by  means  of  the  key  thereof,  which  vou  found  con- 
cealed in  a  hole  or  under  a  stone  near  the  door"  (1  Alison,  285). 

6.  So  also  in  the  case  of  Thomson  and  others^  4  June  1827, 
an  aggravation  of  housebreaking  was  sustained,  which  was  said  to 
have  Deen  committed  by  ^^  unlocking  the  door  of  the  house  by  means 
of  the  key  thereof,  which  you  had  previously  stolen"  from  a  house 
where  it  had  been  deposited  (Syme,  187). 

7.  In  the  case  of  Fraser  and  Gunny  25  June  1827,  the  indict* 
ment  was  sustained,  the  minor  of  which  charged  that  the  breaking 
was  committed  on  18  March  1827,  ^^  by  opening  the  door  of  the  said 
house  with  a  key  which  had  been  used  for  the  lock  of  the  said  door, 
and  which  you  had  stolen  when  it  was  in  the  lock  of  the  said  door, 
or  which  you  had  found  near  to  or  in  the  neighbourhood  of  the  said 
house,  sometime  after  the  12th  May  1826,  and  had  retained  in  your 
possession,  although  you  knew  it  to  be  the  key  of  the  said  house" 
(Syme,  223). 

8.  John  M^Lean^  17  Nov.  1828,  was  convicted  of  theft  by 
housebreaking,  committed  ^^  by  inserting  his  hand  through  a  hole 
of  the  door  or  the  said  house,  and  pushing  back  the  bolt  of  the  lock 
of  the  said  door,  or  by  forcing  open  the  said  door  or  otherwise " 
(Bell's  Notes,  36).    See  14. 

9.  John  Derin  and  another j  22  September  1829,  were  convicted 
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at  Glasgow  of  theft  by  housebreaking,  "  by  forcing  open  the  back  or 
kitchen  door  of  the  said  house,  or  by  withdrawing  the  inner  bolt 
which  secured  the  said  back  or  kitchen  door."  It  was  proved  that 
the  door  had  been  secured  by  an  inside  bolt,  and  that  there  was  a 
hole  by  which  one  could  draw  the  bolt  from  the  outside  (Bell's 
Notes,  36).  Similar  to  this  case  is  that  of  John  Granty  25  May 
1835  (Bell's  Notes,  36). 

10.  In  the  case  of  John  Smith  or  Stevenson  at  Glasgow,  29 
April  1834,  an  objection  was  taken  to  the  relevancy  of  an  aggrava- 
tion of  housebreaking,  ^^  by  lifting  or  forcing  up  the  latch  of  the  door 
of  the  said  house."  The  aggravation  of  housebreaking  was  nassed 
from,  and  the  Court  expressed  no  opinion  on  the  point  (BelFs  Notes, 
36).  In  the  subsequent  case  oi  Alston  and  Forrest^  infroj  Lord  Gillies 
said,  ^^ Opening  a  latch,  I  conceive,  is  not  housebreaking;"  and 
Lord  Mackenzie  expressed  a  similar  opinion. 

11.  In  the  case  of  George  Macdonaldy  16  Feb.  1835,  several 
charges  of  theft  by  means  of  housebreaking  were  found  relevant, 
in  one  of  which  the  breaking  was  committed  ^^  by  opening  the  door 
of  the  said  house,  which  was  locked  by  means  of  the  key  thereof, 
which  you  found  in  the  lock  in  the  outside"  (Bell's  Notes,  37). 
See  13. 

12.  William  Munro^  23  March  1836,  was  charged  with  theft  by 
housebreaking,  ^'  by  opening  the  locked  door  of  said  house  by  means 
of  the  key  thereof,  which  had  been  left  in  the  lock."  The  prosecutor 
withdrew  the  charge  of  housebreaking,  there  being  some  doubt  as 
to  whether  the  door  had  been  locked  (Bell's  Notes,  37).     See  13. 

13.  In  the  important  case  of  Alston  and  Forrest,  13  March 
1837,  the  question  whether  opening  a  door  by  means  of  the  key 
thereof,  which  had  been  left  in  the  lock  outside,  was  very  delibe- 
rately considered  upon  informations ;  and  it  was  decided,  by  a  ma- 

i'ority,  that  this  is  not  sufficient  to  infer  the  aggravation  of  house- 
)reaking«  The  majority  of  the  Court  consisted  of  Lord  J.-G.  Hope, 
and  Lords  Gillies,  Mackenzie,  and  Medwyn ;  and  the  minority,  of 
Lord  J.-C.  Boyle,  and  Lords  Meadowbank  and  Moncrieff.  The 
Court,  in  delivering  their  opinions,  seemed  to  think  that  the  opening 
of  a  door  by  raising  or  lifting  a  latch,  and  by  means  of  the  key  of 
the  door  left  hanging  on  a  nail  in  sight,  must  be  construed  in  the 
same  way  as  not  amounting  to  housebreaking.  With  reference  to 
the  former  case.  Lord  Gillies  said,  ^^  Opening  a  latch,  I  conceive, 
is  not  hoasebreaking ;"  and,  witli  reference  to  the  latter.  Lord 
Mackenzie  said,  ^^  The  case  of  entry  by  means  of  a  key  which  the 
owner  has  left  hanging  on  a  nail  in  sight,  I  have  no  hesitation  in 
holding  not  to  be  housebreaking.  In  that  case,  as  in  the  present, 
there  can  be  no  housebreaking,  because  there  never  was  any  house 
security"  (1  Swinton,  433). 

14.  Ann  Ashion,  14  March  1837,  was  charged  with  theft  by 
housebreaking,  by  putting  her  hand  through  a  hole  in  a  cellar-door, 
^^  and  thereby  turning  or  drawing  the  inside  handle  of  the  check- 
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lock  of  the  said  door."  An  objection  was  taken  to  the  relevancy  of 
the  aggravation,  but  repelled,  on  the  ground  that  it  did  not  appear 
from  the  indictment  that  this  was  the  only  way  of  opening  the  door. 
It  appeared  from  the  evidence,  that  the  door  was  generally  opened 
by  a  pass-key,  but  that  it  might  be  opened  by  putting  the  hand 
through  the  hole ;  and  a  servant  swore  that  she  sometimes  opened 
it  in  this  wav  when  she  forgot  the  key.  In  these  circumstances,  the 
jury  found  the  aggravation  not  proven  (1  S  win  ton,  478). 

15.  Janet  WiUonj  15  March  1837,  having  gone  into  a  house  in 
the  night  by  opening  the  door,  which  the  witnesses  described  as 
^^  snecked,"  and  there  stolen,  was  tried  for  theft  vnthout  the  aggrava- 
tion of  hovsebreaking  (Bell's  Notes,  37). 

16.  James  Rosa  and  James  Stewart,  at  Inverness,  19  April 
1842,  were  charged  with  theft  from  a  barn  by  means  of  house- 
breaking, ^^  by  breaking  open  or  making  a  hole  in  one  of  the  doors 
of  the  building  wherein  the  said  barn  or  outhouse  is  situated,  and 
with  a  stick,  or  by  some  other  means,  removing  the  inside  bar  which 
fastened  the  said  door;  and  having  thus,  or  in  some  other  way, 
forcibly  obtained  entrance  into  the  said  building,  and  then  having 
climbed  over  a  wall  which  separates  the  said  bam  or  outhouse  from 
the  part  of  the  building  so  broken  into,  or  having  by  some  other 
means  reached  the  said  bam  or  outhouse."  It  was  objected  to  this 
charge  that  there  was  no  relevant  aggravation  of  housebreaking,  in 
respect  the  door  broken  was  not  the  door  of  the  barn,  but  the  door 
of  another  building  by  which  access  to  the  barn  was  obtained.  Lord 
Cockbum  said  that,  sitting  on  circuit,  and  alone,  he  could  not  safely 
sustain  the  relevancy,  and  the  aggravation  was  passed  from  (1 
Broun,  294). 

17.  In  the  case  of  William  Tlixmison  and  otJierSy  3  March  1845, 
a  charge  of  housebreaking,  with  intent  to  break  into  and  steal  from 
an  adjoining  housSy  was,  after  objection,  sustained  as  relevant.  Lord 
Cockburn  remarked  that  they  did  not  say  at  present  whether  the 
crime  would  be  the  same  if  the  indictment  alleged  that  the  intent 
was  to  steal  from  an  open  house  adjoining  that  broken  into  (2  Broun, 
389).     See  also  case  oi  James  Bell  (p.  391,  note). 

18.  James  Arcus,  25  July  1844,  was  charged  with  theft  by 
housebreaking,  ^'  by  forcing  open  the  barred  or  bolted  door  of  the  bvre 
forming  part  of,  and  leading  into,  the  said  premises,  and  by  forcmg 
open  a  door  between  the  said  byre  and  the  dwelling-house,  or  other 
apartments  of  the  said  premises,  secured  by  a  plank  or  piece  of  wood 
at  the  back  of  the  said  last-mentioned  door,  or  by  one  or  other  of 
these  means."  It  was  objected  that  the  breaking  open  of  the  second 
door,  being  an  inner  door,  W9S  not  housebreaking,  but  the  objection 
was  repelled  (2  Broun,  264). 

19.  Ann  Mackenzie^  15  Dec.  1845,  was  charged  with  theft 
by  housebreaking,  ^^  by  forcing  open  the  outer  door  of  said  house, 
which  door  was  secured  by  having  had  put  against  it  on  the  inside 
a  large  and  heavy  chest,  and  which  chest  was  pushed  away  in  con- 
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sequence  of  yonr  then  and  there  pressing  against  the  said  door."  It 
was  objected  that  this  did  not  amount  to  housebreakings  in  respect 
there  was  no  breach  of  the  security  of  the  house  on  which  the 
inmates  were  entitled  to  rely.  Lord  J.-C.  Hope  having  proposed 
to  consult  the  other  judges,  the  aggravation  was  withdrawn  on  the 
understanding  that  the  point  raised  would  be  considered  as  still 
open  (2  Broun,  669). 

20.  John  Farquharaon^  26  June  1854,  was  charged  with  theft 
by  housebreaking,  ^^  by  opening  the  lock  or  padlock  of  the  door  by 
means  of  false  keys  or  picklocks,  or  by  means  of  the  true  keys 
thereof,  which  you  had  been  entrusted  mth  for  the  special  purpose  of 
carrying  the  same  from  the  said  warehouse,  after  it  had  been  locked  upj 
to  the  house  of  one  of  tlie  partners  of  ihefirmr  The  indictment  was, 
after  considerable  discussion,  sustained  as  relevant  to  infer  the 
aggravation  of  housebreaking.  The  Court  proceeded  on  the  ground 
that  the  key  had  been  entrusted  to  the  panel  for  a  special  purpose ; 
and  Lord  J.-G.  McNeill  intimated  that  they  expressly  ^'  reserved 
their  opinion  as  to  the  case  of  a  shopman  who  is  entrusted  with  the 
ordinary  keeping  and  custody  of  the  key,  and  they  expressly  declined 
pronouncing  any  opinion  on  that  state  of  matters  until  the  case  shall 
arise"  (1  Irvine,  512). 

21.  In  the  case  o{  Henry  Voigts  Jardinsy  19  July  1858,  there  was 
a  charge  of  theft  by  means  of  housebreaking  against  a  panel  who 
had  been  agent  at  Lockerbie  for  the  Commercial  Bank,  and  had  in 
that  capacity  had  in  his  custody  or  possession  a  key  of  the  door 
giving  access  to  the  office  of  the  Bank ;  and  the  indictment  narrated 
that  '^  you  having  resigned  or  been  removed  from  your  appointment 
as  agent  as  aforesaid,  but  having,  notwithstanding  your  said  resig- 
nation or  removal,  illegally  or  improperly  failed  or  delayed  to  deliver 
up  the  said  key  to  your  successor  in  the  said  agency,  or  to  the  other 
person  or  persons  having  right  thereto  on  behalf  of  the  said  Com- 
mercial Bank,  you  did  break  into  and  enter  the  said  office,  .... 
by  opening  tlte  lock  of  the  door  thereof  by  means  of  the  said  key 
illegally  or  improperly  retained  by  you  ojs  aforesaid^  No  objection 
was  taken  to  the  relevancy  on  behalf  of  the  panel ;  but  Lord  Deas 
expressed  considerable  doubt  as  to  the  relevancy  of  the  aggravation 
of  housebreaking,  because  there  was  no  averment  that  it  was  the 
panel's  duty  to  deliver  up  the  key.  Lord  J.-C.  Inglis  and  Lord 
Cowan,  however,  thought  that  what  Lord  Deas  desiderated  was  im- 
plied in  the  words  '^  illegally  retainedy^  used  in  the  indictment ;  and 
the  former  said  that  he  would  tell  the  jury  that  '^  before  they  could 
convict  of  housebreaking  under  the  indictment,  they  must  be  satis- 
fied that  the  panel  had  no  right  to  the  possession  of  the  key,  but,  on 
the  contrary,  was  under  an  obligation  to  deliver  it  up."  On  the 
suggestion  of  the  Court,  however,  the  words  **  or  impf*operly*^  were 
deleted  from  the  indictment.  The  panel  was  acquitted  (3  Irvine, 
173). 

(J.  B.) 
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THE  LAW  OF  BONA  FIDES  IN  CONTRACTS  OF  INSURANCE. 

It  is  not  easy  to  overrate  the  advantages  which  have  been  con- 
ferred on  society  by  the  invention  of  insurances.  Like  all  great 
discoveries,  the  idea  itself  is  of  the  simplest,  while  the  application  of 
the  principle  has  spread  over  every  department  of  industry,  and  into 
almost  every  relation  of  life.  M.  Emile  de  Girardin,  in  one  of  those 
visionary  projects  of  social  regeneration  which  are  admired  on  the 
Continent  for  their  extravagance,  has  proposed  a  system  of  ^^  Uni- 
yersal  Insurance/'  designed  to  supersede  all  existing  institutions, 
civil  and  religious.  According  to  this  theorist.  Government  is 
nothing  but  a  gigantic  insurance  society,  instituted  for  the  protec- 
tion of  the  human  race  against  the  various  risks — such  as  war,  crime, 
destitution — to  which  mankind  in  the  aggregate  are  exposed.  The 
Church — ^but  this  illustration  will  hardly  bear  transplanting  from 
Paris — is  regarded  as  a  mutual  association  for  the  annihilation  of 
risks  for  which  it  is  presumed  no  earthly  insurance  office  would  be- 
come responsible.  But  without  pursuing  the  subject  by  the  light 
of  such  remote  and  fanciful  analogies,  we  may  say  that  the  principle 
of  insurance  has  proved  of  incalculable  advantage  to  commerce,  and 
has  been  a  very  powerful  and  effective  support  to  the  industry  of  the 
country  in  its  competition  with  the  growing  influence  of  capital. 
With  the  aid  of  insurance,  the  small  capitalist  is  encouraged  to 
undertake  enterprises  which  would  otherwise  have  exposed  him  to  the 
risk  of  losing  his  whole  fortune  ;  while  the  man  with  no  capital  at  all 
is  enabled  to  borrow  on  personal  security,  or,  through  the  agency  of 
guarantee  companies,  to  aspire  to  situations  of  trust,  or  to  undertake 
me  management  of  valuable  property.  Indeed,  we  should  not  be 
surprised  to  hear  some  day  of  the  establishment  of  a  company  for 
insuring  creditors  against  the  risk  of  bankruptcy,  and  securing  to 
the  unfortunate  trader  a  comfortable  provision  in  his  old  age  ! 

It  is  natural  that  a  system  of  contracts  so  extensive  and  varied  in 
its  application  should  have  given  rise  to  much  litigation,  and  to  many 
legal  questions  of  intricacy  and  importance.  One  class  of  cases 
which  occurs  very  frequently  in  practice  relates  to  the  misconduct 
of  the  insured  subsequent  to  the  contract.  Another  class,  which  is 
perhaps  the  more  important  in  a  practical  view,  relates  to  the  essen- 
tials of  the  contract  itself.  It  is  characteristic  of  insurance,  that  the 
contract  under  all  its  modifications  is  essentially  one  of  good  faith, 
— ^the  insurer  being  necessarily  obliged  to  rely  upon  the  fidelity  of 
the  insured  as  regards  the  information  upon  which  his  calculations 
are  based.  Thus  it  follows,  that  any  breach  of  faith  in  the  pre- 
liminaries of  the  contract  will  be  fatal  to  its  validity.  We  propose 
to  consider  what  is  implied  in  the  doctrine  of  bona  fides  as  applied 
to  insurances,  and  what  deviations  from  good  faith  will  be  sufficient 
to  vitiate  the  policy.  These  may  be  divided  into  four  classes : — 1. 
Concealment  of  matters  material  to  the  risk  on  the  part  of  the 
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assured ;  2.  Misrepresentation ;  3.  Unseaworthiness ;  4.  Breach  of 
warranty. 

Concealment — The  law  does  not  require  the  communication  of 
every  circumstance  in  regard  to  the  subject  or  the  vessel  and  cargo 
insured,  and  therefore  the  concealment  of  facts  not  material  to  the 
risk  will  not  void  the  policy.  Thus,  where  the  party  insuring  had 
not  communicated  a  part  of  the  letter  of  advice  rrom  the  captain  of 
the  ship,  which  stated  his  expectation  that  she  should  arrive  in  the 
Clyde  about  the  10th  November,  this  was  not  such  a  concealment 
as  in  law  affected  the  poh'cy,  or  which  the  insured  was  bound  to 
communicate  {Smith  v.  Allan,  21  June  1808,  5  Pat  229).  But 
the  insured  is  bound  to  communicate  all  letters  of  advice  that 
directly  affect  the  risk.  Thus  in  Campbell  v,  Russel  and  Co.  (4 
Mar.  1794,  3  Pat.  346),  two  letters  received  from  the  captain  had 
not  been  communicated,  which  represented  the  vessel  to  be  leaky 
and  weakly  manned,  and  that  she  had  been  boarded  in  a  sinking 
state.  This  was  held  by  Lord  Thurlow  (reversing  the  judgment  of 
the  Court  of  Session)  to  be  material  to  the  risk ;  and  not  having 
been  communicated,  the  policy  was  void.  In  like  manner,  where  an 
insurance  had  been  effected  on  cargo,  the  vessel  (then  in  a  foreign 
port)  in  which  the  cargo  was  to  be  shipped  was  represented  as  a 
very  good  vessel,  and  though  she  had  touched  a  rock  in  going  into 
harbour  at  Jamaica,  yet  that  no  material  damage  had  occurred, 
and  she  had  got  a  thorough  repair.  It  transpired  that  the  insured 
had  received  subsequent  letters,  giving  a  very  different  account  of 
the  vessel,  and  intimating  doubts  whether  she  would  be  able  to  take 
a  cargo,  or  sail  with  convoy  at  the  time  specified,  which  letters  were 
not  communicated  ;  and  it  was  held  in  the  House  of  Lords,  reversing 
the  judgment  of  the  Court  of  Session,  that  the  letters  contained  in- 
formation most  material  to  the  risk,  which  having  been  concealed, 
the  policy  was  void  {Smith  v.  Bogle,  16  Mar.  1809,  5  Pat.  248). 

In  the  insurance  of  a  vessel  on  a  trading  voyage  to  the  African 
coast,  the  policv  bore  to  be,  "  with  liberty  to  exchange  goods  with 
other  ships,  and  to  sail  to  and  touch  and  stay  at  any  port  or  ports 
or  places  whatsoever  without  being  a  deviation."  No  mention  was 
made  that  another  vessel  was  to  co-operate  as  a  tender,  and  no  more 
than  the  ordinary  premium  of  6  per  cent,  was  paid ;  and  although 
it  was  strongly  contended  by  the  assured  that  the  underwriters 
knew  the  usage  of  the  trade  in  the  African  coast,  to  have  such 
tenders  as  attendant  on  the  ship  insured,  to  facilitate  the  objects  of 
the  voyage,  yet  Lord  Eldon  held  that  the  fact  of  usage  could  only 
have  been  material  had  it  been  established  as  a  fact ;  but  that  not 
having  been  proved  as  a  fact,  the  assured  had  no  case ;  and  the 
vessel  having  been  obliged  to  wait  on  her  tender  ship,  and  to  pro- 
vide a  cargo  both  for  her  and  the  ship  insured,  the  length  of  the 
voyage  was  thereby  prolonged,  and  the  risk  consequently  increased 
(Henderson  v.  Allan,  5  Pat.  736).  Even  although  there  be  no 
direct  communication  from  the  master,  yet  if  a  party  insure  in  cir- 


i 


1859.]  IN  CONTRACTS  OP  INSUBANCE.  335 

camstances  which  presame  his  knowledge  of  factoi  which  were  well 
and  publiclj  known  in  the  town  where  the  insured  resided,  arid 
these  are  concealed,  that  will  vacate  the  policy.  Thus  Stewart,  re- 
siding in  Greenock,  had  been  attempting  to  insare  a  ship  and  cargo 
from  St  John's,  Newfoundland,  to  St  Lucia ;  but  had  not  succeeded 
although  15  guineas  per  cent,  premium  had  been  offered — the  war 
with  France  being  then  pending,  and  the  French  fleet  threatening 
the  West  India  Islands.  News  had  been  published  in  the  news- 
papers and  Lloyd's  that  St  Lucia  had  been  attacked — that  Tobago 
nad  been  taken,  and  that  Barbadoes  was  threatened,  which  were 
well  known.  But  the  day  after,  a  certain  vessel  (the  Henrietta) 
had  arrived  at  Greenock  from  Jamaica,  Stewart  went  to  Glasgow 
and  effected  an  insurance  on  ship  and  cargo  at  20  guineas  per  cent, 
premium.  It  was  well  known  throughout  the  town  of  Greenock 
that  this  vessel  had  come  from  the  West  India  Islands,  and  had 
brought  word  of  the  capture  of  the  vessel  insured.  The  Court  held 
from  the  facts  established,  that  the  insured  must  be  presumed  to 
have  known  at  the  time  he  effected  the  insurance  that  the  vessel 
was  captured,  and  having  concealed  this  fact,  the  policy  was  void 
(Stewart  v.  Dunlapf  3  Pat.  14).  In  another  case,  the  concealment 
that  the  ship  insured  was  a  prize  ship  going  home  to  be  condemned, 
and  was  to  make  a  running  voyage,  was  held  sufficient  to  set  aside 
the  policy  {Reid  v.  Harvey^  4  Dow,  p.  97).  But  the  concealment 
of  matters  which  are  of  public  notoriety  known  to  all  insurance 
offices  will  not  invalidate  the  policy  (Thomaon  v.  Buchanan^  13  Mar. 
1782,  2  Pat.  592). 

In  life  insurances  the  same  strictness  is  observed  as  regards  the 
concealment  of  any  fact  supposed  to  be  material  to  the  risk: 
thus  the  non-communication  oi  the  fact,  that  the  person  whose  life 
was  insured  was  addicted  to  the  use  of  opium  or  laudanum,  was  held 
to  be  a  concealment  invalidating  the  policy  {Sir  Win.  Forbes  and 
Co.  V.  Edinr.  Life  Insurance  Co.y  9  Mar.  1832,  10  S.  451).  In 
like  manner,  where  a  lady,  whose  life  had  been  insured,  had  con«- 
cealed  that  at  the  time  the  insurance  was  effected  there  was  a  surgeon 
attending  her,  whose  visits  exceeded  thirty  in  number,  and  that  she 
had  been  bled  four  times,  and  also  blistered,  and  emetics  and  other 
medicines  administered,  it  was  held  that  this  was  a  concealment 
which  annulled  the  policy  (Borthwick  v.  Langmuirj  21  July  1837, 
15  S.  1306). 

The  distinction  between  wilful  concealment  of  fact,  and  the 
mere  non-communication  of  facts  generally,  was  well  defined  by 
Lord  Lyndhurst,  in  the  English  case  of  Duckel  v.  WilUams  (2 
C.  and  M.  348,  4  Tyr.  240) :  "  If  you  are  of  opinion  that  there 
are  any  facts  material  to  be  communicated  that  were  not  com«- 
municated,  that  renders  the  policy  void;  it  is  for  you  to  decide 
whether,  in  your  opinion  on  the  evidence,  the  facts  were  material.*' 
...  *^  I  do  not  choose  to  use  the  word  concealment — that  may  im- 
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port  more  than  that.  The  non-communication  of  a  material  iact, 
whether  fraudulent  or  not — ^the  non-communication  of  a  material 
fact  will  aflfect  the  policy.  Then  you  must  be  satisfied  the  feet  was 
material  to  be  communicated."  In  the  case  of  the  Amicable  Life 
Aas.  Society  v.  Patarea  7V«.,  16  June  1838,  16  S.  1145,  the  lady 
whose  life  was  insured  had,  in  answer  to  the  queries  in  the  declara- 
tion regarding  her  health,  represented  that  she  was  in  good  health, 
while  in  point  of  fact  she  died  of  a  disease  with  which  she  must  haye 
been  afflicted  at  the  time  she  effected  the  insurance.  The  question 
then  came  to  be  whether  she  knew  of  the  latent  disease,  and 
whether  there  was  misrepresentation  or  non-communication  of 
material  facts,  and  facts  which  were  known  to  the  party  at  the  timet 
The  jury  gave  a  yerdict  for  the  pursuers,  and  agamst  the  Insurance 
Company.  , 

It  is  always  a  difficult  question,  and  a  question,  it  is  said,  not  yet 
settled,  whether  the  materiality  of  facts  concealed  is  a  question  of 
fact  for  the  jury,  or  a  matter  of  opinion  to  be  determined  by  the 
eyidence  of  scientific  men  {Baker  y.  Scottish  Sea  Insurance  Co.,  28 
Feb.  1856,  18  S.  691).  Lord  Pres.  M'Neill  in  that  case  stated 
the  different  opinions  entertained  on  this  subject  as  follows:— 
^*  Those  who  oppose  the  admissibility  of  such  eyidence  (scientific 
opinion)  say  that  materiality  to  the  risk  is  truly  a  question  for  the 
jury,  and  not  a  matter  properly  of  scientific  inquiry ;  that  you  may 
take  from  witnesses  any  number  of  facts,  but  must  then  leaye  it  to 
the  jury  to  judge  of  the  materiality  of  those  facts.  On  the  other 
hand,  it  is  said  that  it  is  a  matter  partaking  of  science,  and  the 
knowledge  of  a  profession,  and  that  a  jury  and  the  Court  can  know 
yery  little  about  the  materiality  unless  they  receiye  such  informa-- 
tion  about  it  as  a  skilled  witness  can  give."  While  this  opinion 
goes  deeply  into  the  manner  of  entertaining  the  question  of  materi- 
ality, it  also  enters  essentially  into  the  nature  of  materiah'ty  itself;  for 
it  seems  of  importance  that  what  is  material  should  not  be  dependent 
on  the  fluctuating  opinion  of  scientific  men,  but  made  to  assume 
that  definite  nature,  as  a  fact,  at  once  appreciable  by  a  jury,  and 
which  the  judge  and  j  my,  mutually  assistmg  each  other,  can  never 
fail  to  discern. 

Finally,  concealment  as  to  the  time  of  the  sailing  of  the  vessel  in* 
sured  is  always  material  to  the  risk,  because  it  fixes  the  point  of 
time  at  which  the  risk  commences,  and  therefore,  where  the  time  of 
sailing  is  concealed  the  policy  will  be  void  {Stewart  v.  Morrison^  M. 
7080 ;  Gillespie  v.  Douglas^  M.  7095).  Even  omission  on  the  part 
of  the  insured  to  mention  the  particular  day  of  sailing  will  be  enough 
to  void  the  policy,  although  there  be  no  fraudulent  concealment 
{Keav  y.  Young^  M .  7088).  Also  mistake  as  to  the  name  of  the 
vessel  insured,  she  having  been  described  by  her  former  name,  while 
her  name  had  been  changed,  was  held  to  vacate  the  policy  ( Watt  v. 
Ritchie^  M.  7074).  Concealment  arising  solely  from  neglect  will 
vacate  the  policy  {Scougal  v.  Youngj  M.  7091). 
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Misrepresentation* — The  second  matter  which  was  stated  to  be 
excluded  by  the  rale  of  good  faith  in  the  contract  of  insurance,  is 
misrepresentation.  Misrepresentation  will  void  the  policy  whether 
it  originate  in  fraud  or  in  an  innocent  mistake  in  reference  to  facts 
material  to  the  risk.  In  this  respect  it  differs  from  warranty :  for 
an  express  warranty,  relative  to  the  state  or  circumstance  of  the 
subject  insured,  must  be  true,  whether  it  be  material  to  the  risk  or 
noty  and  must  be  strictly  complied  with,  otherwise  the  policy  will  be 
delared  void  {M^Morran  ^  Co.^  3  Dow,  p.  255). 

In  life  insurance^  if  any  fact  answered  in  the  list  of  queries  or 
declaration  be  fidse,  that  will  annul  the  policy.  In  Wcinumghi  v. 
Bland  (1  M.  and  W.  p.  39),  the  person  whose  life  was  insurea  had 
given  verbal  answers  to  inquiries  as  to  her  life  being  insured  in 
other  offices,  which,  if  not  wholly  false,  at  least  amounted  to  a 
euppreesio  verif  and  this  was  held  to  void  the  policy.  In  one  case 
where  a  party  insured  two  South  Sea  whalers,  and  had  represented 
that  he  had  effected  insurances  in  other  offices  at  eight  guineas  per 
cent,  premium,  whereas  it  turned  out  that  he  had  insured  in 
these  offices  at  fifteen,  eighteen,  and  twenty-five  guineas  premium, 
this  was  held  a  misrepresentation  which  annulled  the  policy.  Lord 
£ldon  deciding,  ^^not  on  the  ground  that  the  misrepresentation 
affected  the  risk,  but  because  it  induced  a  confidence  without  which 
the  party  would  not  have  acted "  {Sibbald  v.  Hillj  2  May  1814, 
2  Dow,  263). 

Misrepresentation  in  regard  to  the  subject  insured  will  also  void 
the  policy.  Thus,  in  insuring  a  mill  and  machinery,  the  party  had 
represented,'  in  answer  to  the  printed  declaration,  that  the  subject 
insured  was  of  the  first  class  therein  set  forth,  for  which  class  a  lower 

£remium  was  charged,  whereas  the  subject  was  of  the  second  class. 
lOrd  Eldon  reversed  the  judgment  of  the  Court  of  Session^  which 
sustained  the  policy,  and  laid  it  down,  that,  ^^  Whether  there  was 
fi:aud  or  not — whether  the  misstatement  on  the  part  of  the  insured 
arose  from  fraud,  or  from  mere  error,  or  inattention,  or  mistake  of 
an  agent  (unless  they  were  misled  by  the  agent  of  the  Newcastle 
X)ompany),  or  from  whatever  other  cause,  the  contract  never  had 
effect."  But  his  Lordship  adds,  ^^  I  cannot  say  that  there  is  any- 
thing which  amounts  to  fraud  and  falsehood."  .  •  .  *^Jf  the 
Court  of  Session  was  of  opinion  that  the  danger  and  risk  were  not 
greater  in  mills  of  the  second  class,  though  that  were  sworn  to  by 
five  hundred  witnesses, it  would  signify  nothing;  the  only  question 
is,  What  is  the  building  de  facto  that  I  have  insured  T"  {Newcastle 
Fire  Insurance  Coy.  v.  Macmorran^  10  July  1815,  3  Dow,  255). 

In  sea  insurances,  misrepresentation  as  to  the  time  of  sailing,  or 
the  commencement  of  the  voyage  or  risk  insured,  will  void  the 
ix>licy  {Stirling  v.  Goddardj  19  July  1822,  1  Shaw  App.  239). 
Misrepresentation  as  to  the  situation  of  the  vessel,  as  bemg  com* 
pletely  manned,  equipped,  and  victualled  for  the  voyage,  or  suf- 
ficient for  the  voyage  in  being  stout,  staunch,  and  strong,  wiU 
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vacate  the  policy.  These  fall  under  the  implied  warranties  in  sea 
insaranoe.  It  is  tme  that  the  insured  is  not  bound  to  state  the 
particulars  relating  to  the  age  of  the  yessel,  repairs^  etc. ;  but  if  he 
does  sOy  they  must  be  true  {Haywood  v.  Bodgersj  4  East,  596 ; 
Freeland  v.  Glover^  7  East,  464). 

UnBeaworihiness. — In  marine  insurance  the  seaworthiness  of  the 
vessel  falls  under  the  implied  warranty  of  the  contract  ( Wilkie  v. 
Geddesy  27  Feb.  181 5,  3  Dow,  57).  And  this  is  implied  from  the 
very  nature  of  the  contract  {p&r  Justice  Laurence  in  ChrisHe  t. 
Secretariy  8  Ter.  Kep.  192) ;  unless  the  ship  be  insured  on  a  time 
policy,  and  she  be  then  abroad,  or  on  a  foreign  voyage  (per  Lord 
Campbell  in  Gibson  v.  Smallj  10  Dec.  1852,  4  Clark,  353^.  In 
that  case,  the  implied  warranty  of  seaworthiness  does  not  apply. 

Unseaworthiness  may  arise  either  from  the  insufficient  state  of 
the  vessel  which  must  appear  to  have  existed  at  the  commencement 
of  the  voyage,  from  unskilfulness  on  the  part  of  the  master,  or  for 
want  of  a  full  complement  of  seamen  to  navigate  the  vessel.  It  is 
therefore  necessary  to  attend  to  the  different  spedss  faeU  which 
have  been  hdd  to  constitute  unseaworthiness. 

If  the  vessel  is  in  a  leaky  condition,  it,  of  course,  is  unseaworthy 
(MUl  V.  Roebueky  Mars.  154;  Watson  v.  Clarkj  1  Dow,  336; 
Douglas  v.  SoougaU^  17th  May  1816,  4  Dow,  269 ;  WaU  v.  Mortis, 
1  Dow,  32 ;  Robinson  v.  Clarky  5  Pat.  698 ;  Parker  v.  PbttSj  3  Dow, 
23.  The  absence  of  knees  in  the  frame  has  been  deemed  unseawor- 
thiness {Watt  V.  Morris^  1  Dow  32).  Overloading  and  want  of 
trim  are  unseaworthiness  {Weir  v.  Aberdeen^  2  B.  and  Aid.  320). 
Rottenness,  or  insufficiency  in  the  spars  or  canvass,  amounts  to  un- 
seaworthiness {Wedderbum  v.  Bell,  1  Camp.  1).  Also  insufficiency 
in  the  tackling  (  Wilkie  v.  Geddesj  3  Dow,  57).  Where  the  ship  was 
intended  to  winter  in  the  Baltic,  the  want  of  a  stove  was  considered 
an  element  of  importance,  and  insufficient  equipment  of  sails  for  the 
voyage  will  be  unseaworthiness  {Cook  v.  Greenock  Marine  Insur^ 
anee  Co.,  18  July  1843,  5  D.  1379).  The  facts,  however,  which  con- 
stitute unseaworthiness,  must  always  be  proved  to  have  existed  at 
the  commencement  of  the  voyage.  Thus,  in  WcUson  v.  Clark  (1  Dow, 
336),  Lord  Eldon  laid  down  ttoo  points :  Istj  That  it  was  a  clear  and 
established  principle,  that  if  a  ship  was  seaworthy  at  the  commence* 
ment  of  the  voyage,  though  she  became  otherwise  only  an  hour 
afler,  still  the  warranty  was  complied  with,  and  the  underwriter 
was  liable.''  2d,  ^'  But  when  the  inability  of  the  ship  to  perform 
the  voyage  became  evident  in  a  short  time  from  the  commence*- 
ment  of  the  risk,  the  presumption  was,  that  it  was  from  causes  ex- 
isting before  her  setting  sail  on  her  intended  voyage,  and  that  the 
ship  was  then  not  seaworthy ;  and  the  onus  probandi  in  such  a  case 
rested  with  the  assured,  to  show  that  the  inability  arose  from  causes 
subsequent  to  the  commencement  of  the  voyage." 

As  to  the  Captain  and  Seamen. — The  captain  of  the  vessel 
must  be  a  person  of  proper  nautical  skill  (Tait  v.  Leviy  14  East, 
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481).  In  reference  to  this,  the  provisions  of  the  17  and  18  Vic, 
c.  104|  will  now  reooire  to  be  attended  to.  The  crew  most  be  conv- 
petent  not  only  in  skill  to  navigate  the  ship,  but  the  ship  must  have 
such  a  number  of  seamen  as  to  make  up  the  full  complement  suited 
to  the  size  of  the  vessel  and  the  kind  ot  voyage  contemplated  {CUf^ 
fwd  V.  iZtinter,  1  M.  and  W.  103  ;  Shtyrt  v.  BenJtaU^  7  B.  and  C- 
798 ;  HwnJUr  v.  FoiU^  Selw.  N.  ?•  1031 ;  Fiyrihan  v.  Chahert^  8  B. 
and  Bing.  158).  The  want  of  a  filot  at  times  and  places  where  it 
is  usaal  to  resort  to  pilots,  will  constitute  unseaworthiness.  In  going 
down  rivers  and  out  of  ports^  and  in  coming  into  these,  pilots 
ought  and  are  in  use  to  be  resorted  to.  Fault  in  not  taking  a 
pilot  in  such  places  will,  therefore,  constitute  unseaworthiness 
(PAtYtfM  V.  H^adlamy  2  B.  and  Ad.  880 ;  Thomson  v.  BUsety  8  June 
1826,  4  S.  and  D.  677). 

Sometimes  the  policy  itself  makes  particular  stipulations  that  the 
ship  shall  be  complete  in  certain  respects  prior  to  the  commence- 
ment of  her  voyage.  Such  stipulations  are  often  required,  in  order 
to  ensure  fitness  for  the  particular  voyage ;  and  these  express  con* 
ditions  must  be  complied  with,  in  order  to  exclude  unseaworthiness 
{Harrison  v.  DouglaSy  3  Ad.  and  £U.  896 ;  SteufaH  v.  Wilson^  12 
M.  and  W.,  p.  11). 

4.  Warranty. — We  have  seen  that  there  b  always  an  implied 
warranty  that  the  vessel  is  seaworthy  at  the  commencement  of  her 
voyage.  This  implied  warranty,  however,  will  not  hold  where  ships 
are  insured  on  a  time^policy,  while  on  a  voyage  abroad  (per  Lord 
Campbell,  in  Gibson  v.  Smally  10  Dec.  1852, 4  Claik,  353 ;  Scottish 
Marine  Insurance  Co.  y.  TWner,  4  Clark,  p.  312). 

This  implied  warranty  imports  that  the  vessel  is,  at  the  com- 
mencement of  the  voyage,  stout,  staunch,  and  strong,  properly 
equipped  with  sails,  rigging,  cables,  chains,  anchors,  and  boats,  with 

Provisions  for  the  voyage,  and  the  proper  complement  of  seamen, 
'he  express  warranties  relate,  of  course,  to  conaitions  which  are  not 
covered  by  the  implied  warranty.  While  vaiying  according  to  the 
agreement  of  the  parties,  they  generally  embrace  the  question  of  the 
ship's  safety  at  some  particular  time  and  place,  if  on  a  voya^  or  in 
a  f(»eign  port ;  or  they  may  refer  to  the  sailing  of  the  vessel  with  a 
convoy;  or  warranty  of  neutrality,  which  has Hbeen  a  usual  stipula- 
tion in  time  of  war. 

A  distinction  seems  to  exist  between  warranty  and  that  which 
amounts  merely  to  a  representation.  In  Anderson  v.  Fitzgerald^ 
(14  July  1853,  4  Clark,  484),  the  Lord  Chancellor  laid  down, 
that  *^  there  is  a  great  distinction  between  that  which  amounts  to 
what  is  called  a  warranty,  and  that  which  is  merely  a  representation 
inducing  a  party  to  enter  into  a  contract.  Thus,  if  a  person  effect- 
ing a  policy  of  insurance  says,  ^  I  warrant  such  and  such  things, 
which  are  here  stated,'  and  that  is  part  of  the  contract,  then,  whether 
they  are  material  or  not  it  is  quite  unimportant, — the  party  must 
adhere  to  his  warranty,  whether  materiid  or  immaterial.    But  if  the 
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party  makes  no  warranty  at  all,  but  simply  makes  a  certain  state- 
ment, if  that  statement  has  been  made  bona  fide^  onless  it  is  mate- 
rialy  it  does  not  signify  whether  it  is  false  or  not  false." 

A  warranty  sometimes  takes  the  form  of  an  exception  from  the 
risk  undertalcen  by  the  insurer.  Thus,  in  Klunwort  ▼•  Shenard  (21 
Jan.  1859,  32  L.  T.  313),  tibe  express  warranty  was  from  Macao  to 
Havana,  lost  or  not  lost,  ^^  Warranted  free  from  capture  and  seizure, 
and  the  consequences  of  any  attempts  thereat  upon  the  goods  and 
merchandise,  body-tackle,  etc,  on  board."  •  .  .  ^<  Warranted  from 
all  average,  but  without  benefit  of  salvage,  and  from  mortality  and 
jettison,  from  whatever  cause  arising,  unless  occasioned  by  the  loss 
of  the  vessel.  Touching  the  adventures  and  perils  whicn  we,  the 
assurers,  are  content  to  bear,  and  to  take  upon  us  in  this  voyage, 
they  are  of  the  seas,  men-of-war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  mark  and  countermark,  etc.,  etc. ;  bar- 
ratry of  the  roaster  and  mariners,  and  of  all  other  perils,  losses,  and 
misfortunes  that  have,  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods,  merchandise,  etc.  Also  the  ship  free 
from  average."  The  above  is  an  example  of  express  warranty; 
and  the  question  which  occurred  under  it,  the  ship  having  been 
piratically  seized  by  350  Chinese  emigrants  who  were  on  board 
as  passengers,  was,  whether  this  was  the  sort  of  seizure  contemplated 
by  the  warranty!  Lord  Campbell  said, — "  We  believe  that  a  war- 
ranty in  this  form  is  sometimes  introduced  into  policies,  where  there 
is  an  apprehension  of  war,  with  a  view  to  protect  the  insured  from 
risk ;  but  where  it  is  introduced,  there  is  no  decision  that  it  must 
be  confined  to  belligerent  seizure,  and  we  clearly  think  that  it 
would  extend  to  capture  or  seizure  by  pirates.  The  cases  founded 
on  were,  Nayhr  v.  Palmer^  8  Exch.  739 ;  PoweU  v.  Hydej  5  E.  and 
B.  607. 

Here  we  must  terminate  our  remarks  upon  breach  of  warranty, 
express  or  implied.  As  already  explained,  we  profess  to  treat  only 
of  those  violations  of  good  faith  which  occur  in  the  inception  of  the 
contract,  and  which  answer  to  the  description  of  '^dolum  dans 
causam  contractu!."  Our  limits  preclude  us  from  entering  at  pre- 
sent on  an  examination  of  those  acts  of  fraud  or  misconduct  which 
relieve  the  insurer  from  obligations  validly  undertaken. 


THE  NECESSITY  FOR  SHORT-HAND  WRITERS  IN  LEGAL 

PROCEEDINGS. 

We  specially  ask  the  attention  of  the  Lord  Advocate,  and  of  the 
various  judges  throughout  the  country,  to  a  practical  suggestion 
that  would  very  much  conduce  to  the  better  administration  of 
justice. 

The  practice  of  one  judge,  or  set  of  judges,  reviewing  the  decision 
of  another  judge  who  has  pronounced  his  opinion  upon  the  import 
of  evidence  led  before  himself,  has  been  often  condemned  as  being 
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theoreticaHy  wrong,  and  as  being,  in  practice,  prodactive  of  injustice. 
Yet  this  practice  cannot  be  given  up  without  tlie  greatest  danger, 
looking  to  the  enormous  jurisdiction  possessed  by  the  Sheriff  Courts. 
A  Sheriff-substitute  may  entertain  and  decide  an  action  which  con« 
eludes  for  payment  of  a  million  of  money ;  and  it  would  never  be 
submitted  to,  that  the  Judgment  of  that  inferior  iunctionary,  how- 
ever respectable,  should  be  conclusive.  In  order  to  review  it,  there* 
fore,  the  Court  of  Session  and  the  House  of  Lords  would  reouire 
either  to  hear  the  witnesses  once  more,  or  to  extract  the  truth  from 
the  notes  of  evidence  which  the  Sheriff-substitute  has  taken.  The 
former  course  has  never  been  suggested,  and  therefore  may  be  held 
to  be  practically  impossible ;  anait  is  with  the  object  of  rendering 
this  review  effectual  that  we  now  have  to  suggest  the  simple  expe- 
dient of  short-hand  writing,  in  all  cases  where  there  is  to  be  a  recon- 
sideration of  evidence. 

By  the  present  system  the  Sheriff  must,  according  to  the  Act  of 
Parliament  regulating  the  Sheriff  Courts,  take  down  the  evidence 
^^  with  his  own  hand.^  The  result  is,  that  in  Glasgow,  and  in  somQ 
of  the  other  large  towns,  the  judge,  in  the  course  of  the  year,  is 
obliged  to  write  as  many  pages  as  a  copying  clerk  in  a  well-employed 
office.  One  of  the  Sherifi^substitutes  at  Glasgow  stated  recently, 
at  a  public  meeting,  that  he  had,  during  the  previous  twelve  months, 
written  upwards  of  20,000  pages  of  proof  with  his  own  hand,  and 
thereafter  had  to  nerform  his  proper  functions  of  judge,  in  drawing 
out  his  decree,  and  the  reasons  for  it.  Now,  if  all  this  drudgery  were 
necessary  for  the  proper  performance  of  the  duties  of  the  judicial 
office,  then  the  labour  and  the  convenience  of  the  individual,  would 
not  for  a  moment  weigh  against  the  public  interest.  But  it  will  be 
manifest,  on  the  slightest  consideration,  that,  so  far  firom  the  prac- 
tice being  expedient,  it  is  in  every  view  preposterous  and  absurd. 
No  doubt  the  new  system  is  better  than  the  old,  in  respect  that  the 
judge,  when  he  can  find  time  to  raise  his  eye  from  the  paper,  has 
an  opportunity  of  seeing  the  style  and  character  of  the  witness,  and 
of  giving  that  effect  to  his  evidence  which  his  manner  and  mode  of 
delivering  it  suggest.  But,  on  the  other  hand,  the  system  is  liable 
to  three  great  objections : — lat^  an  enormous  waste  of  time ;  2(2/y, 
a  most  imperfect  redaction  of  the  evidence ;  Sdh/y  an  unnecessary 
amount  of  labour,  of  the  most  irritating  description,  thrown  upon 
the  judge,  in  such  a  way  as  to  prevent  his  mind  having  that  clear  view 
of  the  evidence  which  ne  mignt  otherwise  have  obtained. 

The  evil  is  not  confined  to  the  Sheriff  Courts.  The  same  objec- 
tions are  applicable  to  proceedings  in  the  Court  of  Session,  even 
when  jury  trial  is  resorted  to.  In  such  cases  the  judge  takes 
'^  notes  of  the  evidence,"  which,  in  the  event  of  a  motion  for  a  new 
trial,  are  the  materials  upon  which  the  Court  are  to  pronounce  their 
opinion.  No  doubt  this  matter  is  of  not  so  much  consequence,  by 
reason  of  the  fact  that  the  two  Divisions  of  the  Court  of  Session 
seem  to  have  abnegated  their  jurisdiction  as  to  granting  new  trials, 
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on  the  ground  of  the  verdict  being  contrary  to  evidence*  The 
jaries  are  generally  taken  from  such  a  low  class,  that  (excepting 
cases  of  rigiit  of  way,  or  actions  of  damages  against  railway  com- 

Eanies)  their  verdict  is  jast  the  opinion  of  the  judge.  In  cases  tried 
efore  the  chiefs  of  the  Division,  that  opinion  is  generally  deferred 
to  by  their  brethren ;  and  jniy  trial  in  Scotland  has  thus  become 
practically,  nothing  else  but  the  opinion  of  the  presiding  judge. 

A  learned  judge,  whose  opinion  is  of  great  weight,  has  some- 
times recently  drawn  melancholy  contrasts  between  the  present  mode 
of  conducting  jury  trials,  and  that  in  existence  when  he  was  young. 
We  at  once  aamit  that  there  were  giants  in  those  days,  and  that  he 
was  one  of  the  tallest  among  the  Anakim ;  but  we  cannot  admit  that 
there  is  not,  at  the  present  moment,  as  much  of  professional  aptitude 
for  the  conduct  of  jniy  trials  as  in  those  long-past  years.  Trials 
were  then  simply  a  scandalous  game  of  chance ;  a  system  of  jockey- 
ing very  much  like  what  took  place  on  the  turf;  a  mixture  of  clap- 
trap and  of  trick,  in  which  the  great  move  was  to  endeavour  to  get 
the  last  word ;  and  for  which  reason  the  defender,  in  half  the  cases, 
kept  back  his  evidence.  Now,  however,  the  defender  in  every  case 
leads  evidence, — if  he  has  any;  and  necessarilv  and  naturally  atrial 
will  occupy  double  the  time  which  it  formerly  did.  In  England, 
where  the  old  mode  of  pleading  has  been  abolished,  contempora- 
neously with  its  abolition  in  Scotland,  this  has  been  the  result ;  but 
we  have  not  heard  from  the  English  bench  any  rebukes  against 
English  lawyers  for  undue  lengthening  out  of  trials. 

One  cause  of  the  delay  and  consequently  one  cause  of  the  enormous 
expense  of  all  litigation  where  facts  are  inquired  into,  is  the  time  taken 
by  the  judge  to  write  down  the  evidence.  The  question  is  put,  and 
the  answer  given,  but  there  must  then  be  a  pause  until  the  scratch- 
ing of  the  judge's  pen  has  ceased ;  and  so  the  case  goes  on,  duUy  and 
drearily,  for  many  hours — every  person  connected  with  it^  including 
jury  and  counsel,  being  half  asleep.  The  effect  of  these  pauses  is 
very  singular,  in  reference  to  the  ascertainment  of  truth,  in  cross- 
examination,  a  witness  disposed  to  exaggerate,  or  to  peijure  himself, 
has  time  to  collect  his  thoughts  for  the  next  question,  and  to  frame 
a  plausible  theory,  which  he  could  not  do,  it  the  cross-examining 
counsel  were  allowed  rapidly  to  foUow  up  the  breach  that  he  had 
made.  Then,  what  is  the  effect  of  the  labour  thrown  upon  the  judgel 
It  exhausts  the  body ;  it  wearies  and  worries ;  it  distracts  the  mmd 
from  the  witnesses,  and  the  consideration  of  the  value  and  import  of 
the  evidence ;  it  takes  off  the  attention  of  counsel  from  the  witness, 
and  puts  the  questioner  at  a  disadvantage,  when  he  has  to  wait  upon  the 
tardy  motions  of  the  judge.  Above  all,  it  is  a  most  imperfect  system 
for  the  end  that  it  has  in  view.  Some  judges  have  a  greater  knack 
than  others  in  taking  notes ;  but  the  best  can  only  present  a  bald  and 
feeble  idea  of  what  was  said.  At  the  utmost  it  is  only  an  abridg- 
ment. It  does  not  pretend  to  give  the  words  of  the  witness,  but 
only  his  meaning ;  much  of  what  was  said  is  left  unwritten,  from 
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mere  physical  exhaustion,  or  because  the  judge  thinks  it  immaterial, 
— in  which  he  may  differ  firom  the  counsel,  the  jury,  and  from  the 
Court  of  review.  The  notes,  that  come  up  in  advocations  from  the 
Sheriff  Court  of  evidence  taken  before  Sherifis,  are  in  many  cases 
almost  illegible, — in  many  unintelligible,  or  susceptible  of  two  inter- 
pretations,— and  are  totally  unfitted  for  enabling  the  Court  of  Session 
to  exercise  their  important  jurisdiction  of  review. 

To  illustrate  what  we  have  to  say  to  any  of  our  readers  who  have 
not  had  their  attention  particularly  directed  to  the  '^  notes  of  the  evi- 
dence" taken  by  judges,  supreme  or  inferior,  a  reference  may  be 
made  to  the  reports  of  the  speeches  in  Parliament.  The  speech  of 
a  member  appears  at  full  length  in  the  columns  of  the  TimeSy  and  at 
tiie  same  time  a  summary  is  given — before  the  leading  article — of 
each  speech.     The  speech  in  extenso  represents  the  evidence  as  we 

Eropose  it  should  be  taken:  the  summary  gives  a  notion  of  the 
ind  of  thing  called  ^^  Notes  of  Evidence,"  which  is  now  all  that  we 
have.  An  example  is  perhaps  better  than  any  description,  and  we 
therefore  take  a  speech  delivered,  in  reference  to  Lord  Derby's  Bill 
for  constituting  the  Bishop  of  Oxford  Moderator,  ad  vitam  aui 
culpcmty  of  the  Free  Church  General  Assembly : — 

'*  The  Lord  Advocate— Mr  Speaker,  I  thank  you,  air,  for  pointing  to  me.  I 
intended  to  have  taken  no  part  in  this  discussion.  It  was  in  the  hands  (on  this 
side  of  the  house)  of  gentlemen  who  could  do  it  justice.  But  I  am  provoked  to 
break  the  resolution  of  silence  I  had  imposed  upon  myself,  by  the  taunts  of  the 
noble  Lord,  against  my  country.  Amid  the  burning  zeal  of  party  he  has  for- 
saken facts,  and  even  approached  the  confines  of  calumny.  I  lament  in  his 
case  the  mortality  of  noble  emulation,  of  delightful  various  endowments,  which 
the  world  thought  were  the  rich  heritage  of  his  family.  In  place  of  this  I  find 
only  a  furious  partizan,  treading  ou  the  memory  of  his  father's  merit.  While 
the  noble  Lord  talked  of  the  game  laws,  and  of  additional  penalties  on  poachers, 
we  all  listened  as  to  an  oracle  ;  but  when  he  diverges  into  histoir,  and  favours 
the  world  with  a  dissertation  on  the  great  principles  by  which  the  relations  of 
independent  kingdoms  are  determined,  the  Leviathan  does  not  combat  in  his 
own  waters  ;  he  moves  in  another  element,  and  disappears  amid  the  mud  and 
slime  which  himself  has  stirred.  I  can  pity  ignorance,  if  I  cannot  pardon  it, 
in  one  of  his  position  ;  and  I  can  have  no  niercv  for  base  detraction,  or  the  mean 
spirit  of  a  jealous  nationality.  lie  tells  the  House  that  my  country  has  no 
trophies,  no  monuments,  none  of  those  outward  and  visible  marks  of  greatness 
that  link  the  present  with  the  past,  and  remind  Scotsmen  that  they  have  ahistory ! 
I  know  that  many  honourable  members  of  this  House,  forsaking  domestic  com- 
fort and  the  calls  of  duty,  have  braved  the  dangers  <^  travel  and  the  keenness 
of  our  northern  winds.  To  them  I  appeal,  whether  this  be  not  a  slander. 
Have  we  not,  in  our  great  metropolis,  monuments  worthy  of  the  best  days  of 
Greek  genius,  when  the  genius  of  Greece  did  honour  to  mankind ! — monuments 
which  speak  to  the  living  of  heroic  achievements,  and  stand  as  an  enduring 
memorial  of  integrity  and  freedom  !  But  the  noble  Lord  has  in  one  particular 
descended  from  generality,  to  precision.  Since  the  sad  day  of  Flodden  there 
have  been  many  revolutions  of  empire,  changes  of  creed,  and  mutations  of 
opinion.  But  time  has  not  assuaged  the  sorrow,  nor  mellowed  the  bitterness, 
of  that  defeat.  A  generous  mind  would  have  scorned  to  wound  the  keen  sus- 
ceptibilities of  a  people  jealous  of  their  honour,  by  a  reference  to  that  mournful 
incident  in  their  history.    But  to  expect  generosity  from  a  zealot,  inflamed 
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with  psrt^  fury  and  national  antipathy,  wonld  be  as  rational  as  to  expect  mo- 
deration in  his  language  or  coherence  in  his  argument.  When  he  reminds  us 
of  Flodden,  why  does  he  forget  the  glorious  day  of  Bannockbum  ?  Had  he 
been  a  Scotsman,  even  his  blood,  torpid  as  it  is,  would  have  grown  warm  at  the 
name ;  and  even  his  eye,  dull  with  the  languor  of  intellectual  vacuity,  would 
have  sparkled  with  a  fire,  that  would,  for  a  moment,  have  put  his  friends  in  doubt 
of  his  identity.    {Loud  and  long-eoniinued  eheerinfffrom  the  Scotch  mmben.y* 

Now  this  was  the  speech  as  delivered.  The  summary  in  the 
Times  next  morning  was  in  the  following  terms : — 

**  In  answer  to  Lord  Gules,  the  Lord- Advocate  said  that  he  (Lord  Gules)  had 
not  his  father^s  ability,  and  was  not  a  generous  person.  The  Lord* Advocate 
admitted  that  the  Scottbh  people  had  lost  the  battle  of  Flodden,  but  asserted 
that  they  had  gained  the  battle  of  Bannockbum,  and  that  the  one  was  an  efiPee- 
tual  set-off  against  the  other.  He^lso  stated  that  there  were  some  very  good 
monuments,  in  the  Greek  style,  at  Edinburgh." 

The  remedy  which  we  propose  is,  to  have  a  short-band  writer 
attached  to  every  Court.  In  Glasgow,  two  short-hand  writers 
woold  obtain  a  handsome  income,  without  any  expense  to  the  coun- 
try,  and  with  no  additional  expense  to  the  parties,  who  at  present 
have  to  pay  for  copies  of  the  jud^'  notes.  If  the  short-hand 
writer  were  paid  by  the  parties  simply  at  the  rate  of  copying 
charges,  two  respectable  men  might  be  easily  procured  in  Glasgow ; 
and  every  Court  of  any  importance  in  the  kingdom  might  obtain 
one  upon  the  same  terms.  We  have  no  doubt  that  the  office  would 
be  sought  after,  in  a  short  time,  by  procurators. 

The  system  is  universally  adopted  in  every  inquiry  as  to  facts, 
except  in  our  courts  of  justice.  It  has  been  in  use  for  many  years 
by  both  Houses  of  Parliament ;  it  is  always  adopted  in  arbitrations 
under  the  Lands  Clauses  Act ;  and  the  result  is,  that  five  times 
the  number  of  witnesses  may  be  examined  in  one  day,  than  could 
be  examined  where  the  judge  or  the  arbiter  takes  the  evidence  with 
his  own  hand.  He  is  thus  left  free  to  make  notes  of  the  evidence 
for  his  charge  or  his  judgment,  and  he  can  comprehend  at  a  glance 
the  import  or  the  valae  of  it  when  he  has  nothing  else  to  look  to. 

Witnout  dwelling  further  upon  the  matter,  therefore,  we  again 
request  the  attention  of  the  Lord-Advocate  to  this  simple  improve- 
ment in  legal  mechanics,  which  we  venture  to  say  would  be  accepted 
by  all  branches  of  the  profession  as  a  genuine  advance  on  the  road 
of  reform. 

There  is  no  reason  why  it  should  be  delayed.  This  is  the  season 
of  the  year  to  resolve  on  a  nice  little  reform  like  this.  There  is  at 
present  no  particular  constellation  in  the  heavens  to  distract  men's 
attention  and  thoughts.  Mr  Bright  is  muzzled, — or  at  least  is  quiet. 
A  deputation  of  a  few  of  the  more  oppressed  and  indignant  of  the 
Sheriff-substitutes  should  wait  upon  tue  Lord-Advocate,  with  their 
little  Bill, — all  in  order.  He  must  now  be  in  capital  condition  for 
receiving  fresh  ideas,  having  nothing  to  do  but  to  shoot  partridges 
and  think  of  the  future. 
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SECRET  POISONING— THE  SMETHURST  CASE. 

^'  The  Smetharst  case,"  which  has  so  absorbed  the  public  mind  for 
some  time  past,  is  one  of  the  most  important  which  oar  legal  annals 
furnish.  After  a  most  damning  charge  by  the  presiding  judge,  a 
man  is  found  guilty  by  a  jury  of  a  murder  of  a  most  atrocious  kind, 
and  is  afterwards  reprieved  by  the  force  of  public  opinion.  It  is  a 
case  of  alleged  secret  poisoning,  and  the  guilt  or  innocence  of  the 
accused  is  to  be  estimated  almost  solely  by  medical  evidence.  The 
medical  evidence  for  the  prosecution  was  all-powerful  on  the  judge 
and  jury,  that  for  the  defence  swayed  the  puolic  and  the  Secretary 
of  State.  No  doubt  this  partly  arose  from  the  fact  that  the  evidence 
against  the  prisoner  was  exhausted  daring  the  trial,  while  every  suc- 
ceeding day  was  adding  to  the  mass  of  exculpatory  testimony,  till 
it  became  at  last  perfectly  overwhelming,  ana  the  exercise  of  the 
royal  prerogative  became  matter  of  necessity,  notwithstanding  that 
many,  perhaps  even  the  majority  of  the  profession  and  the  public, 
retain  strong  moral  convictions  of  the  prisoner's  guilt.  We  have 
here  a  state  of  matters  calling  for  the  most  serious  consideration. 
Is  an  impression  that  it  is  possible  to  destroy  human  life  so  subtilely 
as  to  evade  detection  to  be  allowed  to  diffuse  itself  in  the  public 
mind  ?  AH  history  proves  that  if  such  an  impression  once  gains 
ground,  the  numbers  ready  to  avail  themselves  of  it  are  enormous. 
The  world  has  seen  several  epidemics  of  secret  poisoning.  It  was 
common '  among  the  Greeks  and  Romans ;  in  the  seventeenth 
century  it  prevailed  in  Europe  to  an  almost  incredible  extent,  in 
spite  of  the  most  awiul  penalties.  By  an  Act  passed  during  the 
reign  of  Henry  VIII.,  those  convicted  of  it  were  boiled  to  death. 
In  our  own  day  the  extent  to  which  this  crime  was  practised  by  the 
lower  classes,  chiefly  to  avail  themselves  of  the  benefit  of  burial 
societies,  was  almost  beyond  belief,  and  rendered  necessary  the  laws 
which  now  regulate  the  sale  of  poisons.  In  the  late  case,  the 
accnsed  was  a  medical  man, — one,  therefore,  who  had  made  some 
study  of  poisons ;  and  in  spite  of  strong  presumption,  in  spite  of 
moral  conviction,  in  spite  of  judicial  condemnation,  he  is  reprieved 
through  either  the  deficiency  of  science  in  itself,  or  bungling  on 
the  part  of  its  ministers,  whichever  be  the  cause,  the  probable 
effect  on  the  public  mind  is  deeply  to  be  deplored  and  strenuously 
combated. 

In  itself  the  case  is  most  remarkable,  and  we  will  now  proceed  to 
its  consideration. 

Thomas  Smethurst  received  a  medical  education,  and  obtained 
the  licence  of  the  London  Apothecaries'  Hall,  and  the  degree  of 
Doctor  of  Medicine  from  the  University  of  Erlangen.  He  does  not 
seem  to  have  practised  as  a  regular  medical  man,  but  early  diverged 
into  hydropatny,  and  soon  gave  it  up  altogether.  In  1828,  at  which 
time  he  was  twenty-throe  yeare  of  age,  he  married  a  lady  aged 
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forty-three,  w)io  is  now  consequently  seventy-four,  and  has  long 
been  bedridden.  In  these  circumstances,  he  contracted  an  improper 
intimacy  with  a  Miss  Isabella  Bankes,  and  on  the  9th  of  December 
last  they  were  married  in  Battersea  Church,  his  real  wife  being  a 
consenting  party  to  the  arrangement*  About  the  28th  of  March 
she  became  poorly — the  more  prominent  symptoms  being  vomiting 
and  purging.  On  the  3d  of  April  Dr  Julius  was  called  in.  His 
remedies  were  followed  by  no  good  effect.  This  led  him  to  suspect 
the  administration  of  irritant  poison,  and  without  hinting  his  sus- 

Eicion  to  any  one,  he  availed  himself  of  the  assistance  of  his  partner, 
)r  Bird.  After  a  few  days'  attendance  he  came  to  the  same  conclu- 
sion as  Dr  Julius,  and  Dr  Todd  of  London  was  called  to  the  bed- 
side. He  diagnosed  irritant  poisoning  at  the  very  first  visit.  Thus 
all  the  medical  gentlemen  who  actually  saw  the  deceased  during  her 
illness  arrived  at  the  conclusion  that  poison  was  being  administered. 
The  grounds  op  which  they  based  this  opinion  were  the  symptoms — 
vomiting  and  purging — and  the  exhibition  of  their  remedies  being 
followed  by  no  beneficial  result.  Such  grounds  may  be  sufficient  to 
raise  suspicion  in  the  mind  of  a  medical  attendant,  but  few  en- 
lightened members  of  the  profession  would,  as  Drs  Julius,  Bird, 
and  Todd  did,  consider  these  conclusive  evidence  of  irritant  poison- 
ing. Where  such  an  opinion  was  advanced  with  so  much  confi- 
dence, and  adhei^ed  to  with  so  much  persistence,  we  would  certainly 
have  expected  to  have  been  told  that  some  one  or  other  of  the  well- 
known  symptoms  of  poisoning  by  arsenic  or  antimony — for  to  these 
two  the  prosecution  shuts  us  up — had  shown  themselves.  But 
there  is  no  mention  of  any  cutaneous  eruption,  of  any  irritation  of 
the  conjunctiva  or  lining  membrane  of  the  mouth  or  nostrils,  or  of 
any  tinglings,  tremors,  or  convulsions.  Now  we  have  always  been 
taught  to  look  for  some  or  all  of  these  in  such  cases,  yet  their 
absence  here  was  totally  ignored.  Such  a  state  of  matters  might 
have  caused  at  least  a  little  hesitation,  and  we  are  surprised  that 
it  did  not;  but  we  are  lost  in  amazement  when  we  find  them 
regarding  with  equal  indifference  the  staggering  teachings  of  the 
post-mortem  examination.  Miss  Bankes  was  then  found  to  have 
been  pregnant.  That  this  condition  was  not  discovered  during 
life  is  perhaps  not  much  to  be  wondered  at,  as  she  continued  to 
menstruate ;  but  none  of  the  gentlemen  seem  even  to  have  thought 
of  the  possibility  of  such  a  contingency,  and,  as  it  turns  out,  it 
was  not  of  the  slightest  consequence  whether  they  did  or  not; 
for  we  find  Dr  Julius  declaring  that  ^^  the  fact  of  the  deceased's 
pregnancy  did  not  in  any  way  alter  his  original  opinion  of  the 
case."-  It  could  not  therefore  have  affected  the  treatment.  An- 
other point  discovered  at  the  post-mortem  w*as,  that  the  lesions 
in  the  intestine  were  not  in  those  portions  which  usually  constitute 
their  habitat  in  cases  of  irritant  poisoning.  The  small  intestine  was 
very  little  affected,  and  the  large  much  disorganised,  a  condition  of 
parts  with  which  ever}'  man  who  has  had  much  experience  in  au- 
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topsia  in  cases  of  acute  dysentery  is  familiar.  Dr  Wilks  has  publislied 
his  account  of  the  poatrmortem  appearances,  and  the  opinion  founded 
on  them,  which  he  sent  to  the  solicitor  engaged  in  the  case.  The 
concluding  sentence  runs  as  follows :  ^^  My  conclusions  are,  that 
although  this  acute  inflammation  might  be  set  up  by  an  irritant 
poison,  yet  that  as  a  primary  form  of  disease  does  occasionally, 
though  rarely,  produce  a  similar  effect,  I  am  unable  to  determine 
which  was  the  cause  in  operation  in  the  present  instance." 

So  much  for  the  evidence  founded  on  the  physical  signs.  Let  us 
now  turn  to  the  chemical ;  and  here  we  find  ourselves  plunged  at 
once  into  a  sea  of  bungling  and  dispute. 

The  three  medical  attendants  of  the  deceased,  having  arrived  at  the 
conclusion  that  poison  was  being  administered,  very  properly  resolved 
on  having  the  evacuations  tested  by  a  chemist.  Two  jars  contain- 
ing portions  of  two  different  evacuations  were  accordingly  procured 
and  sent  to  Dr  Taylor.  The  jars  were  labelled  Nos.  1  and  2.  Dr 
Taylor  examined  that  labelled  No.  2,  and  by  means  of  Reinsch's 
process,  found  traces  of  some  metallic  substance.  In  consequence  of 
this,  Smethurst  was  arrested,  but  immediately  admitted  to  bail  on  his 
own  recognisance.  Dr  Taylor  afterwards  proceeded  more  particu- 
larly with  his  work,  and  in  jar  No.  1  discovered  nothing.  "  It  con- 
sisted merely  of  feculent  matter,  mixed  with  mucus  and  blood." 
In  jar  No.  2,  by  means  of  Reinsch's  process,  he  discovered  a  very 
small  Quantity  of  arsenic,  which  was  ^^  in  a  dissolved  state  mixed 
with  blood."  On  the  same  day,  therefore,  the  deceased  passed  blood 
in  which  there  was  no  arsenic,  and  some  in  which  there  was  a  very 
little.  On  the  5th  of  May  Dr  Taylor  received  a  jar  containing  the 
gullet,  stomach,  liver,  spleen,  intestines,  and  uterus.  On  the  7th 
he  received  the  kidneys,  and  a  small  bottle  of  blood  taken  from  the 
heart.  He  found  no  arsenic  or  antimony  in  the  stomach  or  liver ; 
traces  of  antimony  were  found  in  the  blood,  small  intestines,  and 
kidneys.  He  also  examined  a  great  many  medicines,  and  some 
sugar  and  tapioca,  but  found  nothing  in  them  except  their  normal 
constitutents.  A  bottle  labelled  No.  21  contained  chlorate  of  potash. 
'^  I  tested  half  of  it,"  he  says,  ^^  by  Beinsch's  process,  as  I  had  done 
with  the  other  bottles.  I  found  that  the  copper  I  had  introduced 
into  it  was  ineiantlyi^)  destroyed*  I  then  plunged  in  some  copper 
gauze,  and  on  removing  it  after  a  short  time  and  examining  it,  I  ob- 
tained crystals  of  arsenic."  Accordingly,  Dr  Taylor  swore  before 
the  magistrate  and  coroner  that  he  found  arsenic  m  bottle  No.  21. 
Not  satisfied  in  his  own  mind  about  the  dissolving  of  the  copper,  he 
called  in  some  other  chemists,  when  it  was  di9Covered  that  he  had 
put  the  arsenic  in  the  liquid  himself  by  having  employed  Reinsch's 
process ;  and  that  in  point  of  fact  the  arsenic  was  not  in  the  bottle 
as  he  had  received  it,  but  in  his  own  copper.  He  used  the  same 
copper  ganze  throughout  in  this  case,  had  used  it  for  years  ])ast, 
and  intended  still  to  use  it.  As  the  result  of  these  experiments, 
and  afler  hearing  the  other  medical  evidence,  he  unhesitatingly 
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swore,  ^  I  can  ascribe  her  death  to  nothing  but  the  action  of  irritant 
poison."  How  the  doctor  arrived  at  this  result  it  is  difficult  to  con* 
ceive.  It  is  an  axiom  in  forensic  medicine,  that  there  is  no  medical 
proof  of  poisoning  ^unless  the  poison  be  found  in  the  body,  and  no 
writer  on  the  subject  speaks  with  greater  clearness  on  this  point  than 
Dr  Taylor  himself.  He  ceitainly  says  he  found  a  little  arsenic  in  one 
of  the  dijections,  but  not  a  shadow  of  a  shade  of  it  in  any  of  the  tissues. 
All  medical  men  have  hitherto  believed  that  poisoning  by  arsenic 
was  impossible  without  chemistry  being  able  to  reveal  palpable  evi- 
dence of  its  existence  in  the  tissues.  Moreover,  it  is  to  be  remem- 
bered that  he  discovered  this  arsenic  by  means  of  the  same  copper 
gauze  with  which  he  deposited  arsenic  in  bottle  No.  1.  The  fact  of 
the  non-detection  of  the  poison  in  the  tissues  seems  to  have  struck 
the  doctor  himself,  and  led  him  to  propound  the  theory  that  the 
arsenic  was  eliminated  by  the  exhibition  of  chlorate  of  potash,  for  he 
is  determined  to  believe  that  arsenic  was  given.  No  better  bait  could 
have  been  thrown  out  to  a  jury.  Smethurst  was  a  medical  man, 
and  might  be  so  pre-eminently  clever  as  in  his  fiendish  determina- 
tion to  discover  and  carry  into  effect  a  totally  new  action  of  a  well- 
known  drug.  Such,  we  tancy,  is  the  kind  of  reasoning  which  such  a 
theory  would  instil  into  the  minds  of  the  jury.  In  the  first  place,  we 
demur  to  such  an  exalted  estimate  of  the  prisoner's  professional 
ability;  and  in  the  second,  we  do  not  believe  tnat  chlorate  of  potash 
carried  arsenic  out  of  the  body  of  Miss  Bankes,  or  that  it  is  capable 
of  any  such  action. 

To  return  to  the  analysis.  Arsenic  was  only  discovered  once, 
in  jar  No.  2.  This  was  a  vessel  containing  discharges  from  the 
bowel,  and  with  respect  to  such  substances,  we  find  Dr  Shear- 
man, of  Sheffield,  writing, — ^^  Other  substances  besides  chlorate  of 
potash  produce  the  same  solution  of  copper ;  and  some  of  those  sub- 
stances are  the  peculiar  salts  which  occur  in  large  quantities  in  the 
evacuations  of  dysentery.  .  .  .  There  is  no  more  ground  for  the 
suspicion  of  arsenic  in  the  evacuation  than  there  was  in  the  sub- 
stance contained  in  the  bottle.'*  Such  a  fact  is  new,  and  must 
not  yet  be  taken  as  established.  Yet  it  is  probably  correct.  But 
taking  it  for  granted  that  arsenic  really  existed  in  jar  No.  2,  may 
we  not  believe — taking  into  account  its  isolation  and  its  small 
quantity — that  it  was  contained  in  some  of  the  remedies  exhibited. 
It  has  been  proved  that  it  existed  in  considerable  quantities  in  the 
same  medicines,  purchased  from  the  same  wholesale  dealers  as  sup- 
plied Drs  Julius  and  Bird.  Such  an  explanation  is  surely  quite  as 
feasible  as  that  it  was  feloniously  admmistered,  and  detected  by 
means  of  Dr  Taylor's  much  prized  arseniated  copper  gauze. 

Small  traces  of  antiipony  were  discovered,  but  that  death  was 
caused  by  that  drug  there  is  no  likelihood.  No  case  is  known  of 
death  resulting  from  antimony,  and  its  presence  in  considerable 
quantities  not  being  discovered  in  the  liver,  and  all  experiments,  go 
to  prove  that  such  a  case  is  impossible. 
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It  but  remains  to  consider  the  motive,  and  one  or  two  suspicious 
circnmstances  brought  out  at  the  trial. 

The  motive  tried  to  be  made  out  was  cupidity  and  fear.  By  the 
death  of  Miss  Bankes,  Smethurst  would  obtain  L.1800  bequeathed 
him  by  legacy^  and  L.400  already  in  his  hands,  but  he  would  lose 
the  liferent  of  L.5000.  He  was  in  no  immediate  need  of  money,  as 
the  balance  at  his  banker^s  was  on  the  right  side.  So  far  as  money 
was  concerned,  it  would  therefrom  appear  to  have  been  his  interest 
rather  to  have  prolonged  her  life.  But  we  must  also  take  into 
account  the  crime  of  bigamy  of  which  he  knew  himself  to  be  guilty. 
It  was  no  doubt  a  matter  of  great  moment  to  him  to  remove  this 
incubus,  but  less  so  in  his  case  than  in  many  others.  His  first  wife 
was  old,  bedridden,  and  a  consenting  party ;  his  second  he  had  in 
his  own  hands.  The  fact  of  Miss  Bankes'  pregnancy  has  been 
looked  upon  as  supplying  an  additional  impetus,  but  we  think  it 
very  unlikely  that  the  prisoner  even  suspected  such  a  state  of 
matters.  The  pregnancy  was  of  very  recent  occurrence,  and  the 
woman  had  subsequently  menstruated.  She  was  well  advanced  in 
years,  and  had  laboured  under  uterine  disease.  The  likelihood 
therefrom  is,  we  think,  he  did  not  calculate  on  a  family.  Motive 
there  certainly  was,  but  not  one  clear  and  overpowering  enough  to 
add  much  additional  weight  to  the  considerations  in  favour  of  the 
prosecutors. 

Several  circumstances  calculated  to  give  rise  to  grave  suspicion 
were  eliminated.  The  prisoner  was  sole  nurse,  he  declined  offers  of 
assistance,  prevented  tne  unhappy  woman  seeing  her  only  near 
relative,  compelled  the  execution  of  a  will  in  a  most  cruel  and  sus* 
picious  wav  ;  and  the  administration  of  food  and  medicines  by  him 
was  immeciiately  followed  by  severe  vomiting. 

Such  is  the  case  of  Thomas  Smethurst,  and  our  opinion — and 
that,  we  believe,  of  the  generality  of  the  profession — may  be  very 
briefly  stated.  There  may  exist  a  suspicion  that  Miss  Bankes  was 
killea  by  some  agent  which  Dr  Taylor  never  sought  for ;  but  that 
she  was  murdered  by  arsenic  or  antimony  there  is  not  a  shadow  of 
proof. 

Let  us,  in  conclusion,  glance  at  some  points  of  grave  general  im- 
portance which  the  above  case  is  calculated  to  raise. 

1.  Is  the  Home  Secretary  the  proper  functionary  to  be  charged 
with  the  review  of  criminal  cases  t  The  theory  is,  that  he  sits  in 
judgment,  not  on  the  verdict^  but  the  seftietice.  Yet  in  this  case  he 
has  been  obliged,  under  colour  of  considering  only  the  latter,  in 
effect  to  review  the  former,  against  which  in  strictness  no  appeal 
lies.  Dr  Smethurst  either  ought  to  be  hanged  or  he  ought  not. 
His  sentence  is  commuted  on  the  ground  that  his  guilt  is  not  esta- 
blished, and  therefore  he  ought  to  be  set  at  liberty.  This  case,  the 
case  of  Barber  the  attorney,  and  others,  show  the  necessity  of  insti- 
tuting a  Court  of  Criminal  Appeal ;  for,  if  afler  trial  a  man  is  found 
to  have  been  unjustly  condemned,  he  is  surely  entitled  to  something 


550  SECRET  POISONING — THE  SMETHURST  CASE.  [Oct 

more  tlian  a  commutation  of  his  sentence,  or  even  a  free  pardon. 
The  word  pardon  has  no  application  to  sach  a  case ;  his  innocence 
should  be  judicially  declarea. 

2.  The  blunders  made  in  getting  up  this  prosecution  muRt,  we 
think,  satisfy  the  English  public  of  the  expediency  of  appointing  a 
Public  Prosecutor.  The  Scotch  system  is  now  about  as  near  per- 
fection as  human  wit  can  make  it ;  and  the  whole  machinery  of  our 
Crown  OfBce,  or  something  like  it,  should  be  established  in  England. 

3.  Is  a  common  jury  a  proper  tribunal  in  such  cases  ?  We  be- 
lieve it  is  not.  The  class  or  men  composing  nine-tenths  of  our  juries 
is  scarcely  competent  to  weigh  and  adjudicate  upon  scientific  testi- 
monies. A  jury  of  medical  men  or  lawyers  would  not  have  convicted 
Thomas  Smethurst ;  and  on  a  calm  review  of  the  evidence  adduced 
in  the  case,  it  is  difficult  to  see  how  any  jury  could  found  on  it  a 
verdict  of  guilty.  We  are  not  prepared  to  say  what  remedy  might 
be  substituted,  but  we  think  it  high  time  that  the  attention  of  the 
profession  should  be  directed  to  the  subject. 

4.  Is  our  present  system  of  obtaining  medical  evidence  in  criminal 
cases  satisfactory  f  Certainly  not.  Every  new  trial  in  which  the 
case  turns  upon  this  description  of  evidence  is  a  new  source  of  un- 
seemly bickerings  and  general  regret.  This,  we  believe,  arises  in 
great  measure  from  no  regular  public  provision  being  made  for  the 
proper  medical  support  of  the  public  prosecutor — "  what  is  any- 
body's business  is  nobody's  business,"  We  have  no  one  to  collect, 
follow  out  to  satisfactory  results  and  authoritatively  pronounce  upon 
the  many  hints  which  are  thrown  out  in  every  new  trial.  Who,  for 
instance,  is  to  devote  his  time  and  means  to  the  settlen\ent  of  the 
questions  concerning  the  eliminative  powers  of  chlorate  of  potash — 
the  interference  of  dysenteric  excretions  with  Reinsch's  test — or  the 
possibility  of  administering  poisons  without  their  presence  being 
demonstrable  in  the  tissues?  No  doubt  every  medical  man  has 
many  stimuli  arising  from  personal  considerations  to  investigate  all 
moot  points ;  but  it  is  not  just  that  the  public  should  have  only 
this  to  rely  on.  Nor  should  the  public  prosecutor  be  left  at  liberty 
to  draw  his  medical  support  from  any  source  which  his  fancy  or 
judgment  may  at  the  time  indicate.  We  would  suggest,  (a)  That 
at  least  two  eminent  medical  men  should  be  appointed,  on  liberal 
salaries,  in  each  of  the  capitals,  London,  Dublin,  and  Edinburgh, 
whose  duty  it  would  be  tnoroughly  to  examine  and  report  upon 
all  moot  points  in  such  matters,  as  well  as  mve  their  assistance  to 
the  public  prosecutor  in  all  cases  calling  for  their  services.  (6)  We 
believe  with  Mr  Herapath,  that  ocular  demonstration  of  the  exist- 
ence of  poison,  where  such  has  been  the  cause  of  death,  is  generally 
possible,  and  should  be  submitted  to  the  Court  and  jury,  (c)  Never 
more  than  one-half  of  the  suspected  substance  shoula  be  tested  or 
interfered  with  before  the  day  of  trial,  so  that  an  opportunity  may 
be  left  of  correcting  any  blunder  which  the  defence  may  discover, 
or  of  further  verifying  former  experiments. 


1859.]  LAW  LITERATURE.  551 

5.  If  farther  experience  were  necessary  to  prove  the  desirability 
of  the  Scotch  finding — "  Not  Proven" — being  adopted  in  England, 
this  case  has  snpplied  it.  It  would  have  better  met  the  demands  of 
justice,  and  greatly  relieved  the  minds  of  both  judge  and  Jury. 

Many  other  points  of  interest  are  suggested,  e,g.y  What  is  the 
proper  course  to  be  pursued  by  a  medical  attendant  when  he  sus- 
pects poisoning?  Why  was  Thomas  Smethurst  admitted  to  bail 
ffor  in  such  a  case  he  should  either  never  have  been  arrested,  or 
aetained  till  further  light  was  obtained)?  But  our  paper  has 
already  extended  beyond  its  limits.  That  our  present  course  of  pro- 
cedure requires  amendment  is  plain,  and  we  hope  to  see  some 
alteration  m  the  right  direction  next  session. 
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A  Hand-book  of  the  Law  ofScotlandy  adapted  to  the  Use  of  the  General 
PabUc,  and  of  Students  and  Strangers,  By  James  Lorimer, 
Esq.,  Advocate.    Edinburgh :  T.  &  T.  Clark. 

Among  the  occupations  of  the  inhabitants  of  Edinburgh  which  have 
not  been  noticed  in  any  of  the  gazetteers,  guide-books,  or  otherauthen- 
tic  ^^  channels  of  information,"  the  art  of  killing  time  deserves  a  pro- 
minent position.  This  mystery,  as  we  may  trufy  call  it,  will  be  found 
to  engross  no  inconsiderable  share  of  the  attention  and  industry  of 
the  various  professional  bodies  in  our  city;  and  in  its  prosecution, 
none  certainly  have  achieved  more  distinguished  success  than  the 
junior  members  of  the  Faculty  of  Advocates.  Various  are  the  ex- 
pedients resorted  to,  in  passing  through  the  purgatorial  period  of 
five  or  ten  years  which  intervenes  between  the  acquirement  of 
professional  stcUuSj  and  the  more  important  epoch  which  marks 
the  commencement  of  professional  activity.  Tnere  are  some  who 
think  that  they  sufficiently  discharge  their  duties  to  society  by 
industriously  perambulating  the  boards  of  the  Parliament  House. 
Others,  of  more  active  temperament,  seek  in  the  atmosphere  of 
political  excitement  or  party  intrigue  a  relief  from  that  tedium 
vitae  which  is  scarcely  less  oppressive  than  the  severest  and  most 
constant  intellectual  exertion.  Another  class— in  which,  we  pre- 
sume, we  may  include  Mr  Lorimer — employ  themselves  during 
this  probationary  period  in  preparing,  by  a  diligent  study  of  the 
principles  of  legislation  and  legal  science,  for  the  active  duties  of 
the  profession.  Mr  Lorimer  is  already  favourably  known  to  the 
public  by  his  thoughtful  treatise  on  Political  Progress;  and  the 
public  is  now  enabled  also  to  reap  the  benefit  of  nis  professional 
studies.  Mr  Lorimer's  ^^  Hand-book  of  the  Law  of  Scotland"  has 
already  met  with  unqualified  approval  £rom  the  class  for  which  it 
was  especially  designed,  the  non-professional  public ;  and  we  have 
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no  hesitation  in  recoiDmending  it  as  a  safe  and  accurate  fi^uide  for 
all  the  ends  which  snch  a  manual  may  legitimately  subserve. 

It  is  a  trite  remark,  that  a  knowledge  of  the  laws  of  one's  country 
forms  an  important  element  in  a  liberal  education.  This  proposition, 
which  everybody  will  agree  to  in  the  abstract,  is  however  practically 
denied  by  the  generality  of  professed  lawyers,  who  have  been  in  the 
habit  of  looking  with  jealousy  and  suspicion  upon  every  attempt  to 
popularise  the  study  of  law.  The  result  has  been,  that  jurists  of 
ability  and  experience  have  been  deterred  from  undertaking  the 
office  of  public  instructors,  and  the  compilation  of  manuals  for  the 
non-professional  reader  has  been  allowed  to  fall  into  the  hands 
of  third-rate  men.  Such  compilations  within  this  department  of 
literature  as  possessed  any  merit,  have  long  since  become  obsolete, 
in  consequence  of  the  numerous  changes  which  have  taken  place  in 
the  institutions  of  the  country,  and  a  new  and  more  complete 
treatise  was  urgently  wanted.  We  are  not  sure  that  the  public 
may  not  be  indebted  to  the  example  of  Lord  St  Leonards  as  iurnish- 
ing  a  motive  for  Mr  Lorimer's  undertaking.  The  publication  of  the 
ex-chancellor^s  Handy  Book  has  certainly  gone  far  to  remove  the 
unworthy  prejudice  alluded  to.  It  may  also  be  regarded  as  a  safe 
landmark  tor  settling  the  method  and  limits  of  popular  expositions, 
of  legal  science ;  exhibiting  as  it  does,  clearly  and  precisely,  the 
ground  which  can  be  safely  traversed  by  the  general  reader,  and 
pointing  out  the  territories  into  which  his  entrance  is  forbidden. 
Mr  Lonmer,  however,  has  treated  his  subject  according  to  a  method 
of  his  own.  Instead  of  imitating  the  discursive  and  continuous  style 
of  Lord  St  Leonards'  letters,  he  has  divided  his  work  into  short, 
paragraphs,  each  containing  some  distinct  legal  doctrine  or  proposi- 
tion, somewhat  in  the  manner  of  Bell's  Principles.  These  proposi- 
tions are  expressed  in  a  phraseology  which  is  almost  invariably  con- 
cise and  clear ;  but  there  is  no  attempt  at  rhetorical  embelUshment, 
and  but  little  argument  or  illustration.  As  to  the  relative  merit  of 
the  two  modes  of  discussing  legal  questions  adopted  by  Lord  St 
Leonards  and  Mr  Lorimer  respectively,  that  will  depend  mainly 
upon  the  object  which  the  author  has  in  view.  Lord  St  Leonards' 
manual  is  primarily  a  readable  book;  it  is  meant  to  be  read  through; 
and  to  affi)rd  to  the  reader,  on  a  cursory  perusal,  snch  information  as 
he  can  conveniently  take  in,  regarding  the  rights  and  liabilities  of 
roprietors,  and  the  quicksands  and  dangerous  shoals  of  technical 
aw  on  which  they  are  liable  to  be  wrecked,  if  unmindful  of  their 
legal  obligations,  or  imprudently  negligent  of  taking  legal  advice  on 
necessary  occasions.  For  this  purpose,  a  discursive  and  easy  style 
naturally  recommends  itself.  A  better  model  for  a  general  treatise 
like  Mr  Lorimer's,  is  that  of  Blackstone's  Commentaries,  or  lectures 
as  we  should  call  them;  a  work,  which  was  originally  composed  for  a 
popular  audience,  although  now  become  a  standard  authority.  More 
systematic  than  Lord  St  Leonards'  manual,  not  unnecessarily  argu- 
mentative, clear  in  the  elucidation  of  principles,  and  fluent  in  style. 
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the  Commentaries  may  be  read  through,  and  read  with  pleasure  and 
profit,  bj  any  one  who  has  received  an  ordinary  Enelisn  education. 
We  know  that  Blackstone  has  been  extensively  read  by  the  Scotch 
pablic,  who  complain,  not  without  reason,  that  they  can  find  no 
work  of  corresponding  utility  in  the  Scotch  lawyer^s  Ubrary. 

Now,  we  cannot  say  that  Mr  Lorimer's  treatise  is  altogether  in 
the  form  most  adapted  for  the  use  of  the  non-professional  student* 
The  abrupt  division  into  paragraphs,  of  one  or  two  sentences  apiece, 
requiring  a  fresh  effort  of  the  attention  at  each  change  of  suoject, 
is  unfavourable  to  continuous  perusal ;  and  the  close  and  succinct 
style  in  which  the  book  is  written  throughout,  indicates  that  what 
the  author  had  chiefly  in  view,  was  utility  as  a  work  of  reference. 
We  may  regret  that  an  effort  has  not  been  made  to  throw  the  Hand- 
book more  into  the  form  of  a  lecture — ^that  is,  a  ^^readable'^  book — 
since  we  feel  confident  that  the  author  would  have  succeeded  in 
triumphing  over  the  diflScuIties  inherent  in  that  manner  of  treatment, 
and  in  so  doing  would  have  accomplished  a  literary  enterprise  of  fiir 
higher  pretensions  than  that  which  we  have  now  to  examine.  How- 
ever, our  business  is  not  to  find  fault  with  Mr  Lorimer  for  what  he 
has  not  attempted ;  but  to  inquire  whether  that  which  be  has  done, 
has  been  well  done. 

Viewing  the  work  in  question  as  one  intended  fur  reference,  the 
arrangement  of  the  subject  is  obviously  a  matter  of  some  importance* 
We  have  little  fault  to  find  with  Mr  Lorimer  on  this  score.  The  ulti- 
mate divisions  of  the  subject  in  all  general  law  treatises  must  neces-> 
sarily  be  pretty  much  the  same, — being  determined,  in  fact,  by  the 
nature  of  the  various  contracts,  obligations,  and  relations  recognised 
by  the  institutions  of  the  country,  l^ursuing  the  arrangement  of  his 
subject  into  details,  our  author  exhibits  considerable  tact  and  felicity 
in  disposing  of  the  mass  of  new  materials,  in  the  shape  of  recent  legis- 
lation and  judge^made  law,  which  have  been  thrown  upon  his  hands. 
We  cannot,  however,  concede  to  him  the  merit  of  originality  as  r&* 
gards  the  primary  divisions,  or  ^^  Books,"  into  which  he  proposes  to 
classify  the  whole  subject.  The  titles  of  these  books  are  as  follows : — 
I.  Of  the  Family  Relations;  II.  Of  the  Relations  between  Indepen- 
dent Members  of  the  Community.  By  disciples  of  Erskine  and  Bell, 
a  division  like  this  will  be  considered  as  somewhat  of  a  startling  inno- 
vation. But  we  shall  allow  Mr  Lorimer  to  apologise  for  it  in  his 
own  words.  ^^  That  the  distribution  of  our  whole  legal  rights  and 
obligations,"  he  savs  in  the  preface  (p.  16),  *M*nto  those  which,  aris- 
ing from  the  family  tie,  exist  between  parents  and  children  of  the 
same  house,  and  into  those  which,  springing  from  the  human  or 
citizen  relation,  subsist  between  those  who  are  merely  brother  men, 
possesses  the  charm  of  simplicity  at  least,  will  not  be  contested.  To 
what  extent  it  is  inferior  to  more  complicated  arrangements,  either 
in  philosophical  accuracy  or  practical  usefulness,  it  is  for  others  to  de- 
termine." The  ^^  charm  of  simplicity"  can  scarcely  be  accepted  as 
a  sufficient  equivalent  fur  inferiority  in  ^^  philosophical  accuracy  and 
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practical  usefalness;'*  and  that  Mr  Lorimei^s  division  is  objectionable 
on  both  grounds,  is^  we  fear,  only  too  obvious.  What  would  we 
think  of  the  philosophical  merits  of  the  mathematician  who  should 
commence  a  treatise  on  plane  geometiy  by  dividing  the  subject  ac- 
cording to  the  relations  subsisting  between  triangles,  and  the  rela- 
tions between  plane  figures  other  than  triangles  t  Why  put  tri- 
angles into  a  class  by  themselves,  and  mass  all  other  plane  figures 
into  one  group?  The  principle  of  division  is  clearly  ilTogical,  apply 
it  to  what  subject  we  please ;  and  it  is  practically  inconvenient,  be- 
cause incomplete.  For  example,  Mr  Lorimer  treats  of  the  whole 
subject  of  succession,  testate  and  intestate,  under  the  category  of 
^^The  Family  Relations."  It  may,  and  does  generally,  happen 
indeed,  that  succession  runs  in  the  same  family.  But  the  very 
object  of  making  a  testament  is  to  alter  the  common  law  rights  of 
the  settler^s  descendants.  Let  Mr  Lorimer  seriously  consider  the 
case  of  a  legacy  to  the  Commissioners  for  the  Extinction  of  the 
National  Debt,  and  inform  us  in  his  next  edition  whether  such  an 
investment  of  capital  can  be  fairly  described  as  constituting  either 
a  ^^  family  relation,"  or  a  ^^  relation  between  independent  members 
of  the  community."  If  we  were  bringing  forward  a  new  arrange- 
ment for  an  institutional  work,  we  should  be  inclined  to  proceed 
tentatively — first  grouping  together  as  many  of  the  subordinate 
branches  as  could  be  logically  brought  together  under  one  title,  and 
then  dealing  in  a  similar  manner  with  the  outstanding  topics.  Pro- 
ceeding in  this  way,  we  can  already  see  our  way  to  five  principal 
divisions  of  muncipal  law,  apart  from  process,  which  may  be  con- 
sidered as  forming  an  independent  study.  These  are — (1.)  The 
Domestic  Relations,  as  limited  in  Mr  Fraser's  treatise ;  (2.)  the  Law 
of  Property,  including  Intestate  Succession;  (3.)  Equity,  including 
W^ills  and  Trusts ;  (4.)  Mercantile  Law  and  Contracts;  (5.)  Crimes. 
This,  however,  is  not  the  place  to  pursue  the  discussion  of  so  impor- 
tant a  topic  as  the  recasting  of  the  entire  framework  of  our  system 
of  laws. 

Notwithstanding  the  general  accuracy  of  of  Mr  Lorimer's  Hand- 
book, there  are  some  chapters  which  will  require  a  careful  revision 
in  the  next  edition.  The  chapter  on  Succession  is  open  to  criti- 
cism in  several  particulars.  We  shall  select  only  one  for  obser- 
vation. After  reciting  the  provisions  of  Mr  Dunlop's  Succession 
Act,  which,  he  says,  *^  do  not  apply  to  the  separate  moveable  estate 
of  the  wife,''  Mr  Lorimer  proceeds  to  lay  down  the  following  rules 
regarding  the  succession  to  the  lady's  ^eparaie  estate  (p.  161). 

*^  (1.)  Should  she  leave  no  issue  of  the  marriage,  one-half  will  go  to  the  hus- 
band, whether  she  die  testate  or  intestate ;  and  the  other  half  to  her  next  of  kin 
should  she  die  intestate,  or  to  her  assignees  should  she  make  a  will. 

^^  (2.)  Should  she  leave  issue  of  the  marriage,  or  should  the  husband  have 
issue  by  a  fonner  marriage,  he  will  receive  two-thirds, — one-third  being  subject 
to  the  children's  claim  of  legitim  after  his  death. 

"  (3.)  The  remaining  third,  being  dead's  part,  can  alone  be  tested  on  by  the 
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wife.  In  the  event  of  its  not  being  so  diBpoaed  of,  it  paeBes  to  her  next  of  kin, 
who  will  be  her  children,  if  she  have  any,  by  whatever  marriage,  in  the  first  in- 
stance." 

Mr  Lorimer  assures  us,  in  his  preface,  that  where  he  is  silent  as 
to  the  authority  for  any  of  his  doctrines,  the  reader  may  assume  that 
it  is  ^^  recognised  as  trite  law  by  text-writers  of  unquestionable  repu- 
tation." That  any  text-writer  of  reputation  has  given  hb  sanction  to 
the  doctrines  embodied  in  the  above  quotation,  is  an  assumption  that 
we  are  certainly  not  prepared  to  make ;  and  Mr  Lorimer  really 
ought  not  to  tax  our  politeoess  so  far  as  to  insist  on  our  believing  it. 
Our  law  of  succession  is  indeed  shockingly  arbitrary  and  unfair 
towards  the  gentler  sex ;  but  we  are  really  not  quite  such  barbarians 
as  Mr  Lorimer  represents  us  to  be.  We  do  not  rob  a  lady's  repre- 
sentatives of  half  her  peculium  or  separate  estate,  ^^  whether  she  dies^ 
testate  or  intestate.'^  The  rules  of  succession  which  Mr  Lorimer 
lays  down  as  applicable  to  the  wife's  ^^  separate  estate,"  are  exactly 
those  which  obtamed  where  the  wife  had  no  separate  estate  prior  to 
Dunlop's  Act.  Mr  Lorimer  cannot  surely  mean  to  affirm  that  the 
exclusion  of  the  jiu  mariti  in  a  marriage  contract  is  a  nullity,  or  that 
it  is  impossible  for  a  lady  to  reserve  power  to  herself,  to  dispose  of 
her  entire  moveable  estate  by  testament.  That,  however,  is  a  legiti- 
mate and  easy  deduction  from  the  principles  which  he  lays  down. 

In  the  same  page  we  have  an  inaccuracy  illustrative  of  the 
danger  of  ^<  a  little  learning."  ^^  It  is  the  rule  with  us,"  he  says, 
*^  €18  with  the  Jew8j  that  ^  a  testament  is  of  no  strength  at  all  while 
the  testator  liveth,'  and  may  be  revoked  at  pleasure."  We  had 
always  imagined  that  the  quotation  in  question  had  reference  to  the 
provisions  of  the  civil  law,  to  which  ot  Paul,  as  a  Roman  citizen, 
was  pf  course  amenable.  The  word  ^^  testament,"  in  the  sense  of 
the  civil  law,  is  unknown  to  Jewish  literature  ;  and  the  policy  of  the 
Levitical  code  was  adverse  to  bequests,  as  it  provided  for  a  compul- 
sory division  of  property  among  the  descendants  of  a  family. 

A  few  pages  further  on  (p.  163^,  Mr  Lorimer  professes  to  give 
directions  for  executing  a  will,  in  which  he  just  mentions,  in  a  sort 
of  ^^  aside,"  that  ^^  the  names  and  designations  of  the  witnesses  ought 
to  be  mentioned  in  the  body  of  the  deed,"  but  omits  to  notice  the 
equally  essential  formality  of  the  writer's  name.  Nor  does  he  inform 
his  readers  that  the  number  of  pages  must  be  mentioned  in  the  test- 
ing clause  of  the  will ;  while  the  recent  statute  dispensing  with  the  for- 
mality of  pagination  is  utterly  ignored.  These  are  serious  omissions 
in  a  code  of  directions  for  preparing  a  will ;  because,  in  the  event  of  a 
will  not  holograph  being  found  undelivered  in  the  repositories  of  the 
testator,  it  is  doubtftd  whether  the  testing  clause  couid  competently 
be  filled  up  after  death.  Mr  Lorimer,  however,  has  also  furnished 
his  readers  with  the  form  of  a  testament,  in  which  the  style  of  the 
testing  clause  is  correctly  copied :  but  as  he  has  omitted  to  favour 
the  public  with  any  explanation  regarding  the  purposed  of  this  will, 
or  the  meaning  of  its  contents,  and  has  apparently  made  no  provi- 
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sion  in  its  clauses  For  the  appointment  of  a  residuary  legatee,  we  can 
only  add  that,  in  our  opinion,  the  author  of  the  style  in  question  has 
done  wisely  in  cautioning  his  readers  against  turning  his  instructions 
to  practical  account. 

Although  Mr  Lorimer  may  not  flatter  himself  that  he  has  achieved 
such  complete  success  in  his  new  walk  as  to  escape  altogether  from 
the  rough  courtesies  of  friendly  but  fair  criticism,  we  will  congra- 
tulate him  on  having  produced,  on  the  whole,  a  highly  useful,  in- 
structive, and  well-written  treatise.  The  book,  if  not  perfect,  is 
greatly  superior  to  any  of  that  class  of  manuals  hitherto  published. 
After  all,  the  chief  use  of  such  treatises  is,  to  enable  the  reader  to 
consider,  not  how  he  may  dispense  with  the  employment  of  a  solicitor, 
but,  when  it  is  necessary  to  avail  himself  ot  professional  services. 
No  work,  be  it  ever  so  careful  and  complete,  can  be  expected  to  give 
satisfactoiT  responses  to  the  various  aud  intricate  questions  which 
occur  in  the  actual  relations  of  life.  One  of  our  contemporaries,  we 
observe,  while  awarding  deserved  praise  to  Mr  Lorimer,  refers,  by 
way  of  contrast,  to  the  performances  of  "  young  counsel,'*  which  he 
is  pleased  to  observe  are  dear  at  the  prime  cost  of  the  paper  they 
are  printed  on.  We  do  not,  of  course,  subscribe  to  this  wholesale 
depreciation  of  the  labours  of  our  professional  contemporaries.  Yet, 
were  the  censure  as  true  as  it  is  pointless,  such  we  hold  to  be  the 
superiority  of  specific  oral  instruction  over  mere  abstract  printed 
information,  that  we  would  not  hesitate  to  recommend  to  those 
in  want  of  legal  advice  in  relation  to  their  own  affairs,  to  take 
the  opinion  of  the  youngest  member  of  that  unhappy  band  whose 
mission  is  supposed  to  be  fulfilled  by  transforming  wire-wove  post 
into  unsaleable  literary  material,  rather  than  trust  too  confidently  to 
ideas  formed  on  a  perusal  even  of  Mr  Lorimer*s  able,  meritorious, 
but  not  infallible  compilation. 
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SHERIFF  COURTS. 
EXAMINATION  OF  WITNESSES  RESIDING  IN  OTHER  COUNTIES. 

To  the  Editor  of  the  Journal  of  Jurisprudence, 

Glasgow,  14th  Sept.  1859. 

Sib, — ^Pleafid  to  fayour  me  with  your  opinion  on  the  following  point  of  no  small 
practical  importance : — 

A  process  is  at  present  depending  before  the  Sheriff  at  Cupar-Fife,  the  subject 
matter  of  which  is  a  claim  for  damages  against  a  railway  by  the  BeUer  of  certain 
goods,  our  firm  being  the  purchasers. 

The  seller  having  requested  us  to  send  certain  of  our  employ^  to  Cupar- 
Fife  to  give  evidence,  it  was  suggested  that  the  proper  course  was  to  take  the 
proof  here  on  commission.  In  a  Wge  manufactory  it  is  a  serious  matter  some- 
times to  take  away  some  of  the  principal  assistants,  even  for  a  short  time  ;  and 
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the  loeB  thuB  ensuing  does  not  admit  of  calculation.  And  in  this  view,  it  ap- 
peared to  me  to  be  unreasonable  in  a  matter  of  comparatiyely  trifling  amount  to 
enforce  the  attendance  of  witnesses  before  the  ShenfT. 

It  would  seem,  however,  that  the  Sheriff -substitute  declines  in  these  circum- 
stances to  grant  a  commission,  construing  rigidly  the  provisions  of  the  Sheriff 
Court  Act. 

Is  this  correct  law  ?  If  it  be,  it  is  somewhat  oppressive.— I  am,  your  most 
obedient  servant,  A  Merchant. 

[The  Sheriff  Court  Act,  16  and  17  Vict.,  cap.  80,  sec.  10,  authorises  the 
Sheriff  to  take  the  proof  by  commission,  where  the  witnesses  are  resident  beyond 
his  jurisdiction.  We  are  certainly  unable  to i  discover,  in  the  circumstances  as 
stated  by  our  correspondent,  any  reason  for  declining  to  take  advantage  of  the 
statutory  power.— £d.  /.  jJ] 
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The  Cardro88  Case — Law  Ascertainment  Act — Companies^  Arbitrc^ 
Hon  Act — Regulation  of  Interest  on  Heritable  Securities^ 

In  the  absence  of  topics  of  more  excitinfi^  interest^  a  fierce  contest 
has  arisen  between  two  influential  organs  <?  the  Scottish  metropolitan 
press,  regarding  the  merits  of  a  well-known  lawsuit  now  depending 
m  the  Court  of  Session — McMillan  v.  Tlie  Free  Church  of  Scotland, 
We  do  not  affect  to  be  such  purists  in  legal  controversj  as  to  render 
it  necessary  that  we  should  apologise  for  mingling  in  a  discussion 
relating  to  a  matter,  which  is  still  sitbjudiee.  There  is  an  obvious 
propriety  in  refraining  from  the  discnssion  of  matters  of  fact  coming 
within  the  cognisance  of  juries,  because  these  tribunals  can  only  look 
at  such  evidence  as  is  competently  before  them,  while  journalists 
rarely  confine  tliemselves  to  the  facts  which  are  proved.  But  in 
dealing  with  questions  of  law,  every  source  of  authority  open  to  our- 
selves is  competently  before  the  judges  of  the  courts  of  law ;  and 
therefore,  supposing  that  the  decisions  of  these  personages  could  be 
influenced  by  arguments  propounded  through  the  public  press — a 
most  unlikely  occurrence— no  injustice  would  be  done  to  any  party* 
But  passing  from  that,  we  cannot  say  that  our  views  as  to  the  juris- 
diction of  tne  Court  in  M^MUlan's  case  exactly  coincide  with  those 
of  either  party.  In  one  sense,  every  court  of  law  has  jurisdiction 
to  entertain  every  question  that  is  brought  before  it.  A  few  years 
ago,  for  example,  an  application  was  presented  to  the  Lord-Chan- 
cdior  of  England  to  issue  an  injunction  restraining  the  Court  of 
Session  from  proceeding  with  an  action  of  accounting  which  had 
been  brought  before  them.  We  refer  to  the  case  of  Staintovls 
Reps,  V.  The  Carron  Company,  The  plea  of  the  respondents  was  the 
strongest  possible,  namely,-^that  the  Court  of  Chanceiy  had  no 
jurisoiction  to  interfere  with  the  proceedings  of  the  Court  of  Session, 
which,  quoad  them,  was  a  foreign  tribunal.  As  there  was  not  in  the 
Queen's  dominions  any  international  court,  like  the  Supreme  Court 
of  the  United  States,  for  deciding  questions  of  conflicting  jurbdic 
tion,  it  was  necessary  that  this  question,  involving  the  equitable  pre- 
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rogative  of  the  Court  of  Chancery,  should  be  decided  by  that  tri- 
bunal itself.  The  Lords  Justices,  on  appeal  from  the  Rolls  Court,, 
decided  the  point  not  unnaturally, though  most  unfairly,  in  favour 
of  themselves;  but  the  House  of  Lords,  sitting  as  an  English  Court 
of  Appeal,  reversed  their  decision,  and  vindicated  the  independence 
of  the  Scottish  forum.  Both  parties  were,  of  course,  bound  to  sub- 
mit to  the  jurisdiction  of  the  Court  of  Chancery  as  regards  this 
first  step,  which  we  may  be  permitted  to  call — adopting  the  phrase- 
ology of  deliberative  assemblies — the  previous  question  of  jurisdic- 
tion. So  much  is,  accordingly,  conceded  by  the  Free  Church ;  for 
they  have  already  joined  issue  on  this  preliminary  question  of  juris- 
diction, and  argued  against  it  by  their  counsel  at  the  bar.  Their 
defence  is,  that  the  junsdiction  of  the  court  is  excluded  by  contract 
— a  good  argument,  if  the  fact  assumed  in  it  is  true.  One  point  in 
the  case,  meanwhile,  is  as  certain  as  any  principle  of  the  British  Con- 
stitution ;  to  deny  it  would  be  treason ;  to  doubt  it  would  be  to 
call  in  question  the  authority  of  the  Crown.  We  mean,  that  two 
parties  cannot  mutually  renounce  the  jurisdiction  of  the  Courts  as 
regards  uU  questions  that  may  arise  between  them.  For,  suppose 
that  A.  munlers  B.,  or  robs  him.  That,  of  course,  is  an  extreme 
case;  but  where  are  we  to  draw  the  line?  Put  it  that  A.  only  robs 
B.  of  his  good  name — say  by  acts  of  deliberate,  wanton,  unprovoked 
slander.  Plainly,  no  general  agreement  to  refer  all  questions  would  be 
effectual  to  bar  redress  in  such  a  case  as  that.  There  must,  therefore^ 
be  some  principle  of  limitation ;  and  that  principle  unquestionably 
is,  that  the  renunciation  of  jurisdiction  must  be  limited  to  a  class  of 
questions  specially  defined,  and  that,  failing  any  sufficient  definition 
by  the  parties  themselves,  the  Court  will  construe  the  engagement 
with  reference  to  the  class  of  questions  which  they  conceive  to  have 
been  within  the  contemplation  of  the  parties,  when  they  made  the  en- 
gagement. Thus,  in  McMillan's  case,  assuming  the  fact  to  be  as 
represented  on  the  part  of  the  Free  Church,  the  agreement  to  submit 
to  the  jurisdiction  of  the  Church  Courts  could  only  have  reference  to 
such  questions  as  would  in  the  ordinary  course  of  events  be  brought 
before  these  judicatories.  If  Mr  McMillan  had  agreed  to  sell  a 
piece  of  land  to  the  Free  Church  Assembly,  and  disputes  had  taken 
place  with  reference  to  that  matter,  it  would  be  mere  trifling  to 
argue  that  he  was  bound  to  refer  that  to  the  Assembly  itself.  If 
the  Free  Church  had  published  what  the  law  would  consider  a  de- 
famatory libel  regarding  a  member  of  their  body,  without  any  notice, 
process  of  trial,  or  explanation  whatever,  it  is  equally  clear  that  they 
would  be  liable  in  damages.  Now,  it  so  happens  that  in  questions 
like  the  present,  the  boundaiy  between  defamation  and  privileged 
censure  is  veiy  intricate  and  obscure.  The  Court  says,  ^'  We 
assume  at  present  that  there  is  an  agreement  to  abide  by  the  de^ 
cisions  of  tne  Assembly  in  matters  spiritual,  and  in  those  temporal 
questions  which  grow  out  of  and  are  inseparable  from  the  spiritual 
jurisdiction ;  but  we  cannot,  in  the  face  of  the  pursuer^s  assertions  ta 
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the  contrary,  hold  that  this  sentence  is  a  matter  of  that  description 
until  we  have  read  it,  and  we  are  not  at  liberty  to  read  it  until  the 
original  document  is  competently  before  us."  In  this  view  of  the 
case,  the  expediency  of  producing  the  document  is  so  obvious,  that 
we  should  regret  extremely  to  hear  that  the  Free  Church  had  taken 
up  a  position  of  hostility  to  the  requirements  of  the  Court  of  Session. 

We  are,  however,  very  far  from  saying  that  the  case  ought  to  be 
sent  to  a  jury,  leaving  the  Church  to  establish  its  privilege  as  a 
matter  of  evidence.  It  is  not  thus  that  the  courts  have  been  in  the 
habit  of  dealing  with  arbitration  cases.  The  agreement  to  refer  is 
first  inquired  into  ;  and  if  the  matter  in  dispute  is  seen  to  fall  within 
it,  the  action  will  be  dismissed  at  the  outset,  without  entering  upon 
the  merits  at  all. 

Some  doubts,  we  are  aware,  have  been  expressed  as  to  the  legality 
of  a  contract  between  members  of  an  association  binding  the  party 
to  submit  to  the  penalty  of  expulsion  in  the  event  of  his  going  to 
law  with  the  society  or  its  members.  That  such  a  contract  is  €^ec- 
taal,  we  are  prepared  to  prove  by  an  instance  in  point ;  and  as  the 
case  has  not  been  referred  to  in  the  discussions,  we  shall  make  the 
litigants  a  present  of  the  illustration.  Somewhere  about  the  pre- 
cincts of  the  Bank  of  England  there  exists  an  association  of  gentle- 
men, influential,  ingenious,  and  addicted  to  speculation.  We  do 
not  refer  to  such  speculations  as  engross  the  deliberations  of  the 
Free  Church  Assembly ;  for,  in  truth,  it  is  only  by  a  figure  of  speech 
that  the  institution  we  refer  to  can  be  denominated  a  place  of  wor- 
ship. They  have  no  altars  and  no  priesthood ;  and  though  strangera 
are  strictly  excluded  from  their  debberations,  their  bond  of  union  em- 
braces Jew  and  Christian  alike.  Their  ritual  is  only  intelligible  to 
the  initiated,  their  liturgy  is  written  in  ciphers,  and  their  idol  is 
supposed  to  be  the  Three  per  Cents.  We  refer,  of  course,  to  the 
London  Stock  Exchange.  From  the  institution  of  this  body  in 
the  last  centuiy  to  the  present  day,  it  has  been  a  fixed  article  of 
their  association,  that  all  disputes  between  members  relating  to  or 
arising  out  of  the  business  of  the  market,  must  be  referred  to  the 
Committee  of  management,  and  any  member  appealing  for  protec- 
tion to  the  courts  of  law  or  equity,  is,  by  a  rule  of  the  society, 
summarily  expelled.  When  we  mention  that  millions  of  money 
have  changed  nands  in  pursuance  of  the  decisions  of  this  most  re- 
spectable tribunal,  and  that  every  form  and  device  known  to  the 
law  of  England  has  been  resorted  to  in  the  vain  attempt  to  break 
through  the  authority  of  its  rules,  the  value  of  our  illustration  will 
be  apparent.  The  original  articles  of  constitution  were  drawn  by 
the  first  conveyancers  in  England,  and  they  have  stood  the  test  of 
endless  attempts  to  question  their  validity.  It  would  be  too  much 
to  assume  that  the  decisions  of  the  Committee  of  the  Stock  Exchange 
have  in  every  instance  been  legally  correct;  but  the  English  Courts, 
although  they  do  not  refuse  to  reverse  an  unjust  or  corrupt  decision 
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of  a  court  of  arbitration,  have  never  assamed  to  themselves  the  power 
of  reinstating  a  plaintiff  in  the  position  which  he  has  forfeited  as  the 
penalty  of  invoking  their  protection. 

Among  the  Acts  of  Parliament  which  have  been  printed  since 
the  publication  of  our  last  impression,  we  may  direct  attention  to 
two  which  are  of  considerable  importance  to  practitioners.     One  of 
these,  the  Law  Ascertainment  Act,  22  and  23  Vict.,  cap.  63,  prcH 
Tides  for  the  determination  of  the  law  as  administered  in  one  part 
of  her  Majesty's  dominions  when  pleaded  in  the  Courts  of  another 
part  thereof.     Where  the  ascertainment  of  foreign  law  is  requisite 
for  the  proper  disposal  of  anv  action  or  judicial  proceeding,  civil, 
criminal,  or  ecclesiastical,  the  Court  in  which  the  action  depends  is 
empowered  to  direct  a  case  to  be  prepared  setting  forth  tne  facts 
re^uxling  which  the  question  has  arisen.     These  facts  may  either 
be  stated  (1 )  in  terms  of  the  verdict  of  a  jury  or  other  tribunal;  or  (2) 
they  may  be  settled  by  the  parties  themselves ;  or  (3)  the  state- 
ment may  be  prepared  by  a  Commissioner  appointed  by  the  Court 
and  subject  to  its  approval.     The  Court  are  then  directed  to  add  to 
this  statement  of  facts  a  memorandum,  embodying  the  questions  of 
law  on  which  the  opinion  of  the  foreign  tribunal  is  desired,  with  an 
order  remitting  the  same  to  its  cognisance ;  and  the  parties  may 
then  apply  by  petition  to  the  foreign  Court  to  be  heard  by  counsel 
if  necessary  on  the  merits  of  the  remit,  with  a  view  to  their  pro- 
nouncing an  ^'  Opinion*'  on  the  case.    The  opinion,  when  obtained, 
must  be  lodged  in  the  Court  of  original  jurisdiction,  together  with 
a  notice  of  motion  for  applying  the  opinion  to  the  facts  set  forth  in 
the  case ;  and  the  Court  may  either  direct  the  opinion  to  be  laid 
before  a  jury  as  evidence  of  the  foreign  law  therein  contained,  or 
may  themselves  apply  the  opinion  to  the  facts,  in  the  same  manner 
as  if  it  had  been  pronouncea  by  themselves  upon  a  case  reserved  or 
upon  a  special  verdict.     Then,  in  the  event  of  both  the  Courts  being 
subject  to  the  same  appellate  jurisdiction  (e,  o.,  where  the  judgments 
of  both  are  reviewable  by  the  House  of  Lords,  or  both  by  the  Judi- 
cial Committee  of  the  Privy  Council),  the  Court  of  appeal  may 
either  adopt  or  reject  the  opinion,  as  it  appears  to  them  to  be 
well  founded  or  not  in  law.     This  provision  is  in  accordance  with 
the  existing  practice  where  opinions  obtained  from  English  or  Scotch 
counsel  are  brought  under  the  cognisance  of  the  House  of  Lords. 
The  Courts  in  Scotland,  whose  opinions  may  be  obtained  on  remit, 
are  the  High  Court  of  Justiciary,  and  the  Court  of  Session  acting 
by  either  of  its  Divisions. 

The  other  statute  to  which  we  have  referred  as  important  to  prac- 
titioners is  the  Railway  Companies  Arbitration  Act,  22  and  23  Vict., 
cap.  59.  The  provisions  of  this  statute  are  rather  too  lengthy  to  be 
conveniently  summarised  in  this  place ;  but  we  may  state  generally 
that  it  authorises  Railway  Companies  to  elect  Courts  of  Arbitration, 
consisting  of  one  member  nominated  by  each  of  the  disputant  parties, 
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such  Courts  of  Arbitration  being  empowered  to  determine  all  ^^  ex- 
istincr  or  future  differences,  questions,  or  other  matters*'  in  which 
the  Companies  are  or  may  be  mutually  interested.  These  Courts 
of  Arbitration  are  armed  with  all  the  powers  of  the  Courts  of  Law 
in  reference  to  the  examination  of  witnesses,  the  recovery  of  docu- 
ments and  the  allowance  of  costs,  while  care  is  taken  to  provide  for 
their  decision  being  final.  Where  two  or  more  arbiters  are  appointed, 
they  must  fix  upon  an  umpire  before  entering  on  the  business  of  the 
reference ;  and  if  they  fail  to  agree  upon  one  within  seven  days,  the 
appointment  of  an  umpire  vests  in  the  Board  of  Trade.  It  is  high 
time  that  some  arrangement  of  the  kind  were  provided  for  the 
settlement  of  railway  disputes;  but  if  the  Act  is  only  to  be  opera- 
tive when  the  consent  of  rival  Boards  of  Directors  has  been  mutually 
obtained,  we  fear  it  will  remain  a  dead  letter.  The  public  interest 
would  be  best  secured  by  a  system  of  compulsory  intervention. 

The  attention  of  the  profession  in  Edinburgh  has  been  a  good  deal 
directed  to  the  subject  of  the  regulation  of  the  rate  of  interest  payable 
on  first-class  heritable  securities.  Our  readers  are  aware  that  it  was 
the  practice  for  many  years  for  three  of  the  leading  Life  Assurance 
Societies  in  Edinburgh  to  meet  half-yearly  and  determine  the  rate  of 
interest  at  which  they  would  be  prepared  to  lend  out  their  capital. 
The  rate  so  agreed  on  was  almost  universally  accepted  by  private 
lenders,  and  has  come  to  be  regarded  as  constituting  the  current 
rate  of  interest  on  first-class  securities  for  the  half-year.  In  conse- 
quence of  the  differences  which  have  lately  arisen  between  the  three 
societies*and  the  professional  bodies  regarding  the  proposed  reduc- 
tion of  interest  for  the  ensuing  half-year,  a  meeting  was  held  on  the 
6th  ult.,  consisting  of  representatives  of  the  Insurance  Companies 
and  of  the  Society  of  Writers  to  the  Signet;  and  the  matter  having 
been  referred  by  them  to  a  committee,  was  again  considered  at  an 
adjourned  meeting  held  on  the  9th  September.  The  report  of  the 
committee,  which  was  unanimously  adopted  at  the  meeting  of  dele- 
gates, appears  to  place  the  matter  on  a  satisfactory  footing,  in  so  far 
as  the  professional  and  money-lending  interests  are  concerned.  As 
the  concurrence  of  the  various  professional  bodies  has  yet  to  be  ob- 
tained, the  proposed  scheme  is  of  course  still  open  to  observation 
and  amendment.     The  following  are  its  leading  provisions : — 

That  the  rate  of  interest  'which  ought  to  be  charged  on  fint-clasB  heritable  ee- 
curitiea  shall  in  future  form  the  subject  of  deliberation  and  judgment  by  a  body 
to  be  termed  the  ^^  CommissionerB  on  the  Kate  of  Interest/'  who  shaU  be  elected 
and  act  according  to  the  following  Rules : — 

1.  The  Cbmmiflfiioners  shall  be  nine  in  number,  and  shall  be  elected  or  deputed 
by  the  parties  following : — 

By  the  Writers  to  the  Signet  Widows' Fimd,      ...  1 
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It 

yt 


Ministers'  Widows'  Fund, 

Scottish  Widows'  Fund  Life  Assurance  Society, 

Edinburgh  Insurance  Offices, 

Society  of  Writers  to  the  Signet, 

Solicitors  to  the  Supreme  Courts, 

Chartered  Accountants^   • 


1 
1 
2 
2 
1 
1 
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The  GommiBBioner  for  the  Writera  to  the  Signet  Widows'  Fund  shall  act  as 
Conyener. 

2.  The  ComnussionerB  shall  be  elected  annually  by  the  lespectiye  bodies  whom 
they  represent,  etc. 

8.  At  each  hidf -yearly  period  there  shall  be  two  meetings  held,  the  first  being 
for  deliberation,  and  the  second  for  adopting  and  recording  the  decision  of  the 
GommissionerB  as  to  the  rate  which  ougnt  to  be  charged  during  the  six  months 
ensuing  the  immediately  succeeding  term  of  Whitsunday  or  Martinmas,  but 
with  power  to  the  Gommissioners  to  adjourn  the  second  meeting,  should  this  be 
thougnt  advisable  by  a  majority  of  those  present  at  such  meeting. 

4.  Relates  to  the  time  at  which  meetings  shall  be  held. 

5.  At  the  meetings  to  be  held  in  January  and  February  1860,  a  majority  shall 
decide  what  ought  to  be  the  rate  for  the  half-year  commencing  Whitsunday 
1860,  and  thereafter  no  change  shall  be  made  unless  concurred  in  by  two-thirds 
of  the  Gommissioners  present  at  the  meeting  which  falls  to  determine  the  rate. 

6.  Reb&tes  to  the  publication  of  the  GommisBioners'  opinion. 

The  Report  is  signed  by  Messrs  T.  G.  Murray,  John  C.  Brodie, 
and  W.  R.  Kermack,  W.S.,  and  by  Messrs  Samuel  Raleigh,  H.  D. 
Dickie,  and  Gilbert  L.  Finlay,  of  the  Assurance  Societies.  It  may 
admit  of  question  whether  an  arrangement  of  this  kind  is  likely  to 
prove  as  advantageous  to  the  public  interests  as  to  those  of  the 
money-lending  societies.  The  publicity  given  to  alterations  in  the 
rate  of  discount  by  the  Bank  of  England  has  been  condemned,  both 
on  account  of  its  tendency  to  produce  panics  in  the  money  market, 
and  as  being  an  indirect  attempt  to  interfere  with  the  freedom  of 
commerce.  The  latter  objection  is  not  less  applicable  to  the  pro- 
posed combination  of  the  Assurance  Societies ;  and  we  could  have 
wished,  that  in  the  constitution  of  this  Board  of  Commissioners 
some  provision  had  been  made  for  effectually  representing *the  inte- 
rests of  the  class  who  borrow  as  well  as  those  who  lend  upon  the 
security  of  heritable  property. 


f ngliHJi  €utB. 


Judicial  Slander. — ^Defendant,  in  support  of  another  action,  made  an 
affidavit  containing  false  and  defamatory  statements  respecting  the  plaintiff. 
This  was  an  action  of  damages  in  consequence.  At  the  trial,  the  plaintiff,  for 
the  purpose  of  estahlishing  his  cause  of  action,  offered  to  give  evidence  that 
the  alleged  libel,  bo  far  as  related  to  himself,  was  false ;  and  that  the  defendant 
knew  that  it  was  false.  But  Martin,  B.,  refused  to  receive  such  evidence  for 
the  purpose  above  mentioned,  and  directed  the  jury  that  it  was  not  admissible 
for  tnat  purpose,  although  it  would  be  admissible  for  the  purpose  of  enhancing 
the  damages  in  the  event  of  the  plaintiff  having  a  lawful  cause  of  action  ;  and 
that  the  composing  and  publishing  the  alleged  libellous  matter  in  manner 
aforesaid  was  not  a  legal  subject-matter  of  this  action.  On  appeal  to  the 
Court  of  Exchequer  Chambers,  their  Lordships  found  this  ruling  to  be  correct. 
Erie,  J. — ^The  question  before  us  is,  whether  an  action  will  lie  against  a  party 
who,  in  the  course  of  a  cause,  maliciously  makes  an  affidavit  concerning  one 
who  is  not  a  party  to  the  action  of  matter  which  is  scandalous,  false,  and 
irrelevant.    That  is  the  strongest  way  in  which  the  question  was  put  for  the 
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plaintiff;  but  I  do  not  assent  to  the  proposition  that  this  matter  was  irrelevant, 
and  I  tdce  it  that  that  was  not  established.  Supposing  that  the  matter  was 
relevant,  and  that  the  party  could  be  indicted  for  perjury,  the  question  pro- 
pounded to  us  is,  whether  an  action  for  slander  also  will  lie.  I  take  it  as  long 
established,  that  an  action  will  not  lie  for  words  spoken  in  litigation  relevant 
to  the  subject  of  the  litigation ;  and  in  Lake  «.  King,  Williams's  Saundera,  131 
b.  n.  1,  the  doctrine  is  laid  down :  **  No  &lse  or  scandalous  matter  contained  in 
articles  of  the  peace  exhibited  to  justices  of  the  peace — Cutler  v,  Dixon,  4  Rep. 
14,  b.-— or  in  any  other  proceeding  in  a  regular  course  of  justice,  will  make  it 
libellous.**  I  find  there  numerous  authorities  for  centuries  before  the  present 
time,  which  the  learned  annotator  has  collected.  Li  Astley  v.  Young,  2  Burr. 
809,  Lord  Mansfield  endeavoured  to  stop  the  learned  counsel  who  argued  the 
demurrer  for  the  plaintiff,  saying,  **  Show  that  a  matter  given  in  evidence  in  a 
court  of  justice  may  be  prosecuted  in  a  civil  action  as  a  libel.  The  Court, 
indeed,  before  which  such  evidence  is  given,  may  censure  it.**  It  is  clear, 
therefore,  that  although  an  action  would  not  lie  in  such  case,  the  party  could 
have  been  prosecuted  for  perjury.  It  was  said  that  the  policy  of  the  law  should 
be  to  allow  this  action  for  the  purpose  of  indemnifying  the  person  injured  ;  but 
I  think  the  balance  of  inconvenience,  if  it  were  allowed,  would  be  very  great. 
Revis  «.  Smith,  also,  is  a  strong  authority  to  the  effect  that  a  false  and 
slanderous  statement  on  oath,  whether  by  affidavit  or  viva  voce,  in  the  course 
of  a  judicial  proceeding,  will  not  sustain  a  civil  action.  We  have,  therefore, 
that  case  recently  in  the  Common  Pleas,  the  case  in  Burrows,  before  Lord 
Mansfield,  and  besides  those  numerous  early  authorities,  and  in  none  has  the 
action  been  sustained.  If,  then,  we  find  that  an  attempt  has  been  made  from 
time  to  time  in  the  course  of  centuries  to  support  such  an  action  as  this,  and 
that  there  is  an  entire  absence  from  our  records  of  a  single  instance  in  which 
it  has  succeeded,  that  is  a  strong  evidence  of  a  universal  opinion  that  no  action, 
in  such  case,  will  lie  in  our  courts.  I  think,  therefore,  that  my  brother  Martin 
was  right,  in  holding  that  this  action  was  not  maintainable  (Henderson  v.  Broom- 
head,  7  W.  R.  492). 

Contract — Determination — Notice. — ^Plaintiff  was  supplied  with  gas  by 
defendants  for  two  years,  during  which  they  rented  to  him  a  meter  at  a  yearly 
rent — ^the  rent  being  paid  by  quarterly  instalments.  The  companv  having 
suddenly  cut  off  the  supply  without  notice,  the  Court  of  C.  B.  decided  that 
there  was  no  implied  contract  on  the  part  of  a  gas  company  to  continue  the  supply 
of  ffas  to  an  individual  customer,  even  though  he  may  have  gone  to  expenses 
to  have  it  upon  his  premises,  and  they  may  cut  off  the  supply  without  notice 
(Uoddesden  Gas  Company  v,  Hazlewood,  30  L.  T.  Rep.  184).  Cockbum,  C.J. 
— ^I  am  of  opinion  that  our  judgment  should  be  for  the  appellants.  The 
learned  judge  before  whom  the  case  was  tried  put  it  to  the  jury  that  there  was 
evidence  of  a  contract  to  supply  gas,  which  could  not  be  put  an  end  to  without 
notice.  I  am  clearly  of  opmion  he  was  wrong.  There  is  here  no  evidence  of 
such  a  contract,  and  the  surrounding  circumstances  are  not  sufficient  to  establish 
an  implied  contract.  The  appelknts  supply  gas,  and  respondent  applies  to 
them  and  gets  a  meter ;  he  also  adapts  his  stoves  to  consume  gas.  But  1  see 
in  this  nothing  obligatory  on  the  respondent  to  continue  taking  the  gas  from 
the  appellants,  nor  on  the  appellants  to  continue  the  supply.  The  incon- 
venience of  having  the  supply  of  an  article  such  as  gas  withdrawn  may  be 
great,  but  I  see  no  distinction  at  all  between  the  supplv  of  gas  by  such  a  com- 
pany as  this  and  that  of  oil  b^  a  tallow-chandler,  which  it  is  admitted  he  may 
put  an  end  to  at  any  time  without  notice.  There  was  here  no  obligation  on 
the  one  side  to  supply,  nor  on  the  other  to  take,  the  gas ;  the  supply  may  he 
put  an  end  to  at  the  pleasure,  or  even  the  caprice,  of  either  side.  The  judg- 
ment of  the  Court  will  therefore  be  for  the  appellants. 

Cofuideration — Maintenance  of  Bastard. — Plaintiff  was  seduced  by  de- 
fendant, to  whom  she  had  two  illegitimate  children,  of  which,  at  his  request, 
she  undertook  the  care  and  nurture.     In  consideration  of  her  agreeing  to  con- 
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tinue  to  do  so,  he  promised  to  pay  L,50  a  year,  payable  quarterly.  Action 
for  sum  unpaid.  Plea— After  the  making  of  the  promise,  one  of  the  children  died. 
Held  to  be  no  answer.  Cockburn,  O.J. — I  am  of  opinion  that  our  judgment 
should  be  for  the  plaintiff.  There  are  two  questions — whether  the  declaration 
discloses  a  good  consideration,  and  if  it  does,  whether  the  third  plea  is  an 
answer.  The  aotitm  is  brought  by  the  plaintiff  to  recover  certain  instalments 
due  upon  a  contract  stated  in  the  declaration.  It  is  said  that  there  is  no  con- 
sideration for  the  promise,  on  the  ground  of  there  being  an  obligation  already 
in  law  to  do  what  is  here  set  forth  as  the  consideration.  It  was  said  in  argument, 
that  it  was  incumbent  on  the  mother  to  do  what  is  here  set  forth  as  the  con- 
sideration. The  mother  is  only  bound  as  she  has  ability;  if  she  has  not  ability 
she  is  not  bound ;  besides,  it  is  clear  from  the  statutes  that  the  woman  is  en- 
titled to  come  upon  the  father  in  the  event  of  her  not  being  able  to  support  the 
children  herself.  The  general  effect  of  the  contract  throws  upon  the  mother 
the  sole  obligation  of  supporting  the  child.  It  must  be  taken  to  be  "  that  if 
you^  the  mother,  will  undertake  to  support  the  child  without  my  further  help, 
I  will  pay  you  L.50."  Then,  as  to  tne  third  plea,  the  question  is  whether, 
under  the  circumstances  of  the  death  of  one  child,  the  promise  can  be  enforced. 
The  plaintiff,  having  done  all  that  she  could  possibly  do,  should  not  be  deprived 
of  the  benefit  of  the  defendant's  promise  under  the  circumstances.  8he  having 
done  all  that  she  was  bound  to  do,  he  is  bound  to  perform  his  part  of  the 
agreement  during  the  unexpired  term. — (Smith  v.  Roche,  7  W.  R.  413.) 

Evidence, — In  a  preliminary  conversation  between  B.  and  G.   as  to 

wool  B.  had  for  sale,  B.  said  that,  besides  his  own  clip  of  wool,  he  had  bought 
the  clips  of  some  of  his  neighbours  (naming  them) ;  and  that  altogether 
the  quantity  was  2800  stones,  a  hundred  stones  more  or  less.  Shortly  after 
this,  G.  wrote  to  B.  that  D.  desired  him  to  offer  ^^  for  your  wool  '*  166.  per  stone, 
delivered,  etc.  B.  replied,  accepting  the  offer.  In  pursuance  of  this  contract, 
B.  tendered  2505  stones,  which  D.  rejected  on  the  ground  of  excess  of  quantity. 
The  preliminary  conversation  was  held  to  be  admissible  to  show  to  what  the 
contract  referred ;  and,  by  a  majority  of  the  Gourt,  that  the  written  contract 
did  not  make  it  a  condition  that  the  quantity  should  not  exceed  2300  by  more 
than  100  stones ;  that  it  waa  a  question  for  the  jury  whether  the  excess  was  so 
unreasonable  as  to  entitle  the  defendant  to  reject  the  wool  tendered. — ^Lord 
Gampbell,  G.J. — *^  I  am  of  opinion  that  the  plaantiffis  are  entitled  to  have  thia 
verdict  entered  for  them.  It  is  quite  clear,  from  the  letters  which  were  put  in 
at  the  trial,  that  there  was  a  contract  between  the  parties.  An  offer  was  made 
and  was  accepted,  and  the  only  question  is,  aa  to  the  subject-matter  of  the  con- 
tract. I  am  clearly  of  opinion,  that  when  a  specific  thing  is  the  subject  of  a 
written  contract,  and  it  is  doubtful  upon  the  contract  what  that  speci£c  thing 
is,  that  any  fact  may  be  given  in  evidence,  in  order  to  identify  it,  which  is 
within  the  knowledge  of  both  parties.  Applying  that  principle  here,  it  is  shown 
that  a  conversation  took  place  between  Stewart,  the  agent  of  the  defendant, 
and  one  of  the  plaintiffs,  in  which  the  agent  was  informed  what  clips  of  wool 
had  been  purchased  by  the  plaintiffs,  and  what  was  their  estimated  quantity,  and 
the  whole  of  which  was  clearly  the  subject  of  the  negotiation  going  on  between 
them.  Is  there  any  difficulty  in  admitting  in  evidence  what  passed  between 
the  plaintiffs  and  Stewart  ?  I  think  there  is  none.  It  is  no  part  of  the  con- 
tract, but  only  enables  us  to  say  to  what  the  contract  refers.  "---(3fac(i<>iuzU  v. 
Lotigbottom,  7  W.  R.  508,  33  L.  T.  Rep.  200.) 

Fire  Assurance  Policy.  —  Impassible  Contract The  Royal  Insurance 

Society  granted  a  fire  policy  which  contained  a  condition  that  the  company 
should  have  the  option  of  reinstating  the  premises,  if  damaged  by  fire,  instead 
of  paying  the  amount  of  the  claim.  A  fire  took  place,  the  company  elected  to 
reinstate,  and  began  to  do  so  ;  but  the  premises  were  in  so  dangerous  a  state, 
that  the  commissioners  under  the  Metropolitan  Building  Act  caused  them  to 
be  pulled  down.  The  company  was  held  to  be  bound  by  their  election,  and 
that,  if  they  could  not  complete  their  contract,  by  reason  of  the  pulling  down 
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of  the  premises,  they  were  liable  in  damages  for  not  doing  so.  Lord  Camp- 
belly  G.J. — 1  am  of  opinion  that  our  judgment  ought  to  be  for  the  plaintiffs. 
I  think  we  are  in  the  same  situation  as  if  the  original  policy  had  been  abso- 
lutely to  reinstate  the  insured  premises  in  case  of  fire.  Where  there  is  an 
election  given  by  a  contract,  and  the  election  is  made,  it  is  the  same  as  if  there 
had  been  no  election,  but  the  party  making  the  election  had  been  absolutely 
bound  to  do  that  which  he  has  now  elected  to  do.  Then  the  question  is,  if 
there  is  a  contract  by  an  insurance  company  to  reinstate  premises  in  case  of 
fire,  and  they  are  destroyed,  whether,  in  an  action  against  the  company  for  not 
reinstating,  it  is  a  defence  to  plead  such  an  answer  as  is  set  up  by  these  pleas. 
I  think  it  is  not.  The  company  undertake  to  do  what  is  lawful,  and  what 
continues  to  be  lawful,  and  whether  it  can  be  done  or  not  seems  to  me  quite 
immaterial ;  they  must  either  do  that  which  they  have  undertaken,  or  pay 
damages  for  not  doing  it.  That  is  the  view  which  I  took  in  the  case  of  Hall  v. 
Wright  (27  L.  Dir.  Q.  B.  845),  which  is  now  before  the  Exchequer  Chamber, 
and  to  that  I  adhere.  The  principle  is,  that  if  a  party  undertakes  that  which 
is  lawful,  it  is  no  defence  to  say  that  it  has  become  impossible  to  perform  his 
undertaking.  Applying  that  principle  to  the  present  case,  the  aefendant  is 
liable  to  the  plaintiff  in  damages  for  a  breach  of  his  undertaking.  As  to  the 
amount  of  the  damages,  I  express  no  opinion  (Brown  v.  The  Royal  Ins.  Society, 
33  L.  T.  Rep.  134,  7  W.  R.  479.) 

Marine  Insurance. — B.  chartered  a  ship  for  a  voyage  to  carry  troops  to 
Calcutta.  By  the  terms  of  the  charter-party  a  portion  of  the  freight  was 
payable  only  on  the  completion  of  the  voyage.  The  vessel  sailed,  and  when 
700  miles  beyond  the  Mauritius,  took  fire,  and  was  compelled  to  make  back  for 
the  Mauritius,  which  she  reached,  having  sustained  great  damage.  She  was 
assured  by  a  marine  policy  in  the  common  form.  On  notice  of  the  loss,  the 
insured  abandoned,  and  the  abandonment  was  accepted.  The  captain  freighted 
another  ship,  the  troops  were  forwarded  to  Calcutta,  and  the  freight  earned 
and  received  by  the  insured.  The  underwriters  were  held  not  to  be  entitled  to 
the  freight  so  earned.— (Hickie  v.  Rodocanachi,  33  L.  T.  Rep.  160.) 

Bill  of  Ladino. — Lien  for  Freight. — Bill  of  lading  in  favour  of  holder — 
''  he  or  they  paying  freight  for  said  goods  here  as  per"  margin,  and  on  the 
marsfin,  '^  freight  payable  in  Liverpool  one  month  nfter  sailing,  vessel  lost  or 
not  lost.'*  The  indorsees  in  Sydney  claimed  the  cargo  on  arrival  of  the  ship ; 
and  the  captain  learning  that  freight  had  not  been  paid  in  Liverpool,  refused. 
The  case  was  brought  before  the  Judicial  Committee  of  the  Privy  Council , 
which  decided,  that  in  such  a  case  the  fmght  referred  to  on  the  bill  of  lading, 
as  payable  at  the  port  of  shipment,  did  not  found  a  lien  on  the  cargo  to  the 
effect  of  defeating  the  rights  of  the  holder  of  the  bill  of  lading.  Lord  Kings- 
down,  in  giving  judgment,  said — The  right  of  lien  may  arise  either  by  impli- 
cation of  law,  or  by  express  contract  between  the  parties.  Freight  is  the 
reward  payable  to  the  carrier  for  the  safe  carriage  and  deliverv  of  the  goods  ; 
it  is  payable  onl^  on  the  safe  carriage  and  delivery ;  if  the  goods  are  lost  on  the 
voyage,  nothing  is  payable.  On  the  other  hand,  if  the  goods  are  safely  carried, 
the  master  of  the  ship  has  a  lien  on  the  goods  for  the  amount  of  the  freight 
due  for  such  carriage,  and  cannot  be  compelled  to  part  with  the  goods  till  such 
freight  be  paid.  These  incidents  to  freight  exist  by  rule  of  law,  without  refer- 
ence to  any  bills  of  lading,  or  other  written  contract  between  the  parties.  But 
a  sum  of  money  payable  before  the  arrival  of  the  ship  at  her  port  of  discharge, 
and  payable  by  the  shippers  of  the  goods  at  the  port  of  shipment,  does  not 
acquire  the  legal  character  of  freight  because  it  is  described  under  that  name 
in  a  bill  of  lading,  nor  does  it  acquire  the  legal  incidents  of  freight.  It  is,  in 
effect,  money  to  be  paid  for  taking  the  goods  on  board  and  undertaking  to 
carry,  Hnd  not  for  carrying  them.  This  was  in  substance  decided  by  the  cases 
of  Blakey  v.  Dixon,  2  Jios.  and  Pul.  321,  and  Andrews  v.  Moorhouse,  5  Taunt. 
439.  In  the  former  case  the  declaration  alleged,  that  in  consideration  of  the 
plaintiff  having  taken  on  board  his  ship  certain  goods  to  be  carried  to  Surinam, 
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the  defendant  undertook  to  pay  him  the  money  doe  to  him  for  freight  and 
carriage  of  the  same  on  the  delivery  of  the  hill  of  lading.  It  was  held  hy  the 
Court,  that  the  declaration  was  bad  on  demurrer,  on  the  ground  that  it  claimed 
money  due  for  freight,  whereas  nothing  could  be  due  for  freight  except  for 
actual  carriage  of  the  goods.  In  the  case  of  Andrews  v,  Moorhouse,  where  the 
shipper  of  goods  had  the  option  either  of  paying  freight  on  the  deliveiy  of  the 
goods  at  the  port  of  discharge,  or  of  paying  it  at  a  less  rate  at  the  port  of  ship- 
ment on  the  sailing  of  the  ship,  and  he  elected  to  pay  at  the  port  of  shipment, 
he  was  held  not  to  be  relieved  from  his  obligation  to  make  the  payment,  be- 
cause the  goods  were  lost  on  the  voyage,  and  therefore  no  freight,  in  the 
proper  sense  of  the  expression,  ever  became  due.  No  doubt  parties  who  have 
superseded  by  a  special  contract  the  rights  and  obligations  which  the  law 
attaches  to  freight  in  its  legal  sense,  may,  if  they  think  fit,  create  a  lien  on  the 
goods  for  the  performance  of  the  agreement  into  which  they  have  entered,  and 
they  may  do  this  either  by  express  conditions  contained  in  the  contract  itself, 
or  by  agreeing  that,  in  case  of  failure  of  performance  of  that  agreement,  the 
right  of  lien  for  what  is  due  shall  subsist  as  if  there  had  been  an  agreement 
for  freight.  But  in  such  case  the  right  of  lien  depends  entirely  on  the  agree- 
ment ;  and  if  the  parties  have  not,  in  fact,  made  such  a  contract,  it  is  very  dif- 
ficult to  understand  upon  what  grounds  it  can  be  implied,  or  why,  upon  failure 
of  performance  of  the  agreement  which  the}'  have  made,  the  law  is  to  substi- 
tute for  it  another  and  very  different  contract  which  they  have  not  made.  To 
use  the  language  of  Lord  EUenborough  in  Stevenson  v.  Blacklock,  I  Man.  and 
Sel.  642,  '*  Where  there  is  an  express  antecedent  contract  between  the  parties, 
a  lien,  which  grows  out  of  an  Implied  contract,  does  not  arise.'*  The  inconve- 
niences of  establishing  such  a  lien  are  very  serious.  If  the  shipowner  has  a 
lien  on  the  goods,  unless  the  money  agreed  to  be  paid  at  the  port  of  shipment 
has  actually  been  paid,  what,  on  arriving  at  the  port  of  discharge,  is  the  master 
to  do  ?  In  many  cases,  probably  in  most  cases,  he  can  have  no  means  of  know- 
ing whether  the  payment  has  or  has  not  been  made  ;  the  fact  itself  may  be  a 
matter  of  uncertiunty,  depending  on  the  state  of  disputed  accounts  between  the 
shipowner  and  the  merchant ;  or  the  money,  thougn  not  paid  at  the  day,  may 
have  been  subsequently  paid ;  or  securities  may  have  been  taken,  or  other 
arrangements  made  for  giving  time.  Is  the  master  to  withhold  the  goods  from 
the  consignee,  till  by  communication  with  the  port  of  shipment  all  these  mat- 
ters have  been  cleared  up  1  This  communication  may  occupy  weeks,  or  even 
months,  and  the  profit  or  loss  on  the  adventure,  and  even  the  well-being  or 
ruin  of  the  consignee,  may  depend,  from  the  state  of  the  markets,  on  the  de- 
livery of  the  goods  a  day  or  two  sooner  or  later.  Take,  again,  the  case  of  an 
indorsement  of  a  bill  of  lading.  We  know  how  largely  these  instruments  are 
used  for  the  purpose  of  raising  money  on  the  credit  of  the  goods  consigned  by 
them.  If  an  indorsee,  on  looking  at  the  bill,  sees  that  the  goods  are  subject  to 
the  payment  of  freight,  he  calculates  the  value  of  the  goods,  and  measures  his 
own  advances  accordinglv.  So,  if  he  knows  that  the  goods  are  not  subject  to 
freight,  and  that  the  bill  of  lading  is  what  is  termed  a  clean  bill,  he  is  equally 
relieved  from  embarrassment ;  but  how  can  he  make  advances  with  any  safety, 
if  it  be  left  in  doubt  on  the  bill  of  lading  whether  the  goods  are  to  be  liable  to 
charge  for  carriage  or  not ;  if  the  liability  of  the  goods  to  the  payment  of 
freight  depends  not  on  the  agreement  appearing  on  the  bill  of  lading,  but  on 
the  question  whether  that  agreement  has  or  not  been  actually  performed,  and 
if  the  title  to  receive  the  goods  is  liable  to  be  suspended  till  these  hcta  have 
been  ascertained  ? — (Kirohener  «.  Venus,  7  W.  R.  455.) 
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INSANITY  AS  A  LEGAL  PLEA. 

Th£  plea  of  insanity  is  one  of  the  most  difficult  to  deal  with  in  our 
Courts  of  Justice.  It  is  often  decided  after  a  very  rough  and  sum- 
mary fashion,  and  according  to  the  particular  whims  or  crotchets 
of  the  jury,  or  prevailing  feeling  of  the  public  at  the  time.  If,  in  a 
very  gross  case,  a  jury  acquit  a  prisoner  on  this  ground,  the  press  im- 
mediately teems  with  abuse  of  the  mawkish  and  foolish  men  who 
did  it ;  and  immediately  the  current  turns  against  the  plea,  and  the 
next  lunatic  is  convicted  and  hanged.  If,  on  the  other  hand,  they 
find  a  person  guilty  when  there  were  serious  doubts,  it  immediately 
runs  in  an  opposite  direction, — more  especially  if  the  culprit  were  a 
woman,  and  pretty. 

To  state  wnat  insanity  is«-to  draw  the  exact  line  of  demarcation 
between  acts  done  under  the  influence  of  this  disease,  and  those 
which  may  be  held  the  deeds  of  a  sane  mind,  has  baffled  the  skill  of 
the  wisest  and  most  learned  of  medical  jurists, — and  this  will  ever  be 
the  case  until  the  nature  of  insanity  be  better  understood.  So  un- 
settled are  the  opinions  on  this  subject,  that  in  many  of  the  trials  of 
late  yeare,  eminent  physicians  were  adduced  on  opposite  sides,  and, 
to  the  discredit  of  their  science,  pronounced  opimons  so  flatly  con- 
tradictory of  each  other,  that  the  bystanders  could  give  credit  to  none 
of  them.  ^^  Such  is  the  prevailing  ignorance  on  these  topics,"  says 
a  late  writer,  ^'  that  although  character,  fame,  fortune,  liberty,  peace 
of  mind,  and  almost  every  other  motive  by  which  man  can  be  in*' 
fluenced,  may  be  involved  in  the  decision,  there  is  scarcely  any 
department  of  medical  science  in  which  greater  confusion  or  variety 
of  opinion  prevails."— (Cowifc^  on  Insanity^  p.  214.) 

Among  our  older  lawyers,  metaphysicians,  and  physiologists,  the 
idea  of  insanity  was  this.  They  held  that  it  was  an  overthrow  of 
the  immaterial  principle  or  soul,  unsusceptible  of  any  other  cure 
than  by  moral  treatment ;  and  that  in  such  cases  the  physical  laws 
regulating  the  animal  economy  of  man  had  no  place  (Craig,  2,  18, 
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29 ;  Ersk.  1,  7,  48).  Erskine's  description  of  insanity  may  be 
looked  upon  as  one  of  the  most  curious  of  the  learned  of  the  last 
century.  Happily  this  iundamental  error  is  now  exploded.  No 
one  will  now  question  the  fact,  that  insanity  is  symptomatic  of  cere- 
bral disease. 

Knowing  nothing  of  the  nature  of  mind  independently  of  and 
separate  from  the  organisation  with  which  we  observe  it  to  be  con- 
nected during  life,  we  can  only  study  the  capacities  and  modes  of 
action  which  it  exhibits  to  us  in  its  combined  or  compound  state ; 
and  to  attempt  anything  beyond  this,  would  be  not  only  unnecessary, 
but  utterly  useless  labour.  We  cannot  reach  the  principle  of  mind 
to  modify  its  qualities  or  manner  of  being.  We  can  reach  it  only 
as  acting  through  the  medium  of,  and  influenced  by,  its  material 
instruments ;  and  consequently  all  attempts  to  improve  its  powers, 
and  to  extend  its  limits,  must  be  conducted  with  a  constant  reference 
to  the  organic  conditions  under  which  it  acts,  otherwise  they  will  to 
a  certainty  fail  of  success.  During  life,  indeed,  the  closest  relation 
obtains  between  the  mode  of  action  of  the  various  mental  powers 
and  the  condition  of  the  brain ;  every  change  in  the  state  of  tne  one 
being  always  accompanied  by  a  corresponding  change  in  the  state 
of  the  other.  All  the  faculties  of  thought  and  of  feeling  are  feeble 
and  inefficient  in  infancy,  not  from  any  defect  in  the  immaterial^ 
principle  of  mind,  but  simply  from  the  imperfectly  developed  con- 
dition of  the  organisation  which  in  this  life  is  required  for  their 
adequate  manifestation. 

The  progressive  development  of  the  powers  of  the  mind  depending 
on  the  progressive  development  of  the  orain  in  infancy  and  in  man- 
hood, and  their  progressive  decay  in  old  age,  according  as  the  brain 
then  becomes  desiccated  and  less  energetic, — the  cessation  of  all 
mental  power  caused  by  the  corporeal  changes  produced  by  narcotics 
or  disease, — and  their  extraorainary  activit}*"  on  other  occasions  in 
consequence  of  causes  exciting  the  brain,  proclaim  the  close  con- 
nection subsisting  between  it  and  the  mind.  The  latter,  indeed,  is 
affected  by  every  change  in  the  former,  however  slight,  and  whether 
arising  from  external  or  internal  causes.  ^^  The  touch  of  a  hair  upon 
the  skm,"  says  a  late  writer,  ^^  the  falling  of  a  single  ray  of  light 
upon  the  eye,  or  of  a  single .  atmospherical  pulse  upon  the  ear, 
are  sufficient  to  cause  corresponding  changes  in  the  state  of  the 
mind.  Sudden  compression  of  the  orain  is  well  known  to  deprive 
the  patient  of  all  mental  power ;  and  it  has  even  happened  again 
and  again,  that  where  an  opening  existed  in  consequence  of  a 
fracture  of  the  skull,  by  pressing  tfie  brain  toith  the  finger ^  conscious^ 
fiess  was  destroyed^  to  be  restored  on  the  removal  of  the  pressure; 
and  the  repetition  of  the  experiment  was  attended  with  precisely 
the  same  results." — {Combe^  p.  67  ;  Ellis  on  Insanity^  p.  46.)  The 
brain  in  this  manner  (though  not  the  mind)  is  just  as  necessary  to 
manifest  the  operation  of  the  mind,  as  the  eye  is  in  order  that  the 
mind  may  understand  the  position  of  objects  around. 
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These  principles  are  most  strikingly  illustrated  by  the  following 
statement  of  facts : — 

"  In  careAilly  looking  over,"  says  Sir  W.  C.  Ellis,  of  the  Wake- 
field Lunatic  Asylum,  '^the  post-mortem  reports  of  those  whose 
cerebral  organisation  I  have  examined,  I  find  that,  in  154  male 
patients,  145  had  disease  very  strongly  marked  either  in  the  brain 
or  the  membrane.  Of  the  nine  remaining,  two  were  idiots  from 
birth — one  died  of  dysentery,  another  of  epilepsy  ;  the  other  five 
cases  had  not  been  insane  more  than  a  few  months,  and  died  of 
other  diseases.  Of  the  females,  sixty-seven  were  examined ;  and 
sixty-two  found  with  disease  in  the  brain  or  membranes;  in  the 
other  five,  no  disease  was  to  be  discovered.*' — {EUia  on  Insanity^  p. 
20.)  Amidst  a  multitude  of  other  facts  to  the  same  purpose,  Dr 
Burrows  states  the  following : — "  Pressure  on  the  jugular  veins  of 
maniacs,  by  which  the  blood  in  the  brain  accumulates,  or  on  the 
carotid  arteries,  by  which  the  brain  is  prevented  from  receiving  its 
usual  supply  of  blood,  has,  while  the  pressure  continued,  equally 
produced  restoration  of  the  intellectual  facuUieer — {Commentaries  on 
Insanity^  p.  124.) 

The  brain  mar  be  stimulated  in  three  ways : — 1.  By  irritation  at 
any  part  of  the  body  with  which  the  mind,  through  the  medium  of 
the  nerves,  is  in  contact ;  and  this-  irritation  reacts  upon  the  brain, 
and  superinduces  in  it  a  morbid  action.  2.  By  tome  internal  cause 
acting  directly  upon  the  functions  of  the  brain,  exciting  it  to  undue 
activity  or  depressing  its  action,  but  in  both  cases  so  acting  as  to 
unhinge  that  even  balance  in  its  working  necessary  to  health.  Such 
causes  may  be  sudden  prosperity,  or  love,  or  misfortune,  or  intense 
study,  or  anxiety,  or  the  like.  Causes  of  this  nature  are  now 
termed  functional.  3.  By  an  external  cause  arising  from  direct 
injury  to  the  brain,  such  as  contusion  of  the  skull,  or  a  coup  de 
soleiL     These  are  local  causes. 

The  greater  number  of  the  definitions  given  of  insanity  are 
based  upon  metaphysical  notions  of  the  mental  phenomena,  with-> 
out  regard  to  the  pathological  origin  of  the  disease,  and  are  there- 
fore now  worse  than  useless  as  afibrding  any  rule  for  ascertaining 
if  the  disease  exists,  and  its  mode  of  cure.  One  of  these  is  the 
celebrated  definition  given  by  Dugald  Stewart,  that  insanity  con- 
sists in  the  want  of  all  control  over  the  thoughts,  which  therefore 
come  and  go  independently  of  volition.  This  is,  however,  only  one 
of  the  effects  of  insanity,  and  by  no  means  exclusively  confined  to 
it,  as  the  same  phenomena  occur  in  sleep.  Other  definitions,  again, 
are  characterised  by  similar  defects.  Some,  according  to  Dr  Mason 
Good,  are  ^'  so  narrow  as  to  set  at  liberty  half  the  patients  in  Beth- 
lehem or  the  BicStre,  and  others  so  loose  and  capacious  as  to  give  a 
strait-waistcoat  to  half  the  world."  Indeed,  it  is  impossible  to  give  a 
proper  definition  so  as  to  include  all  the  phases  of  tnis  disease,  or  its 
vaneties ;  and  yet,  in  courts  of  law,  there  is  no  question  more  fi'e- 
quently  put  to  witnesses  than  to  define  what  insanity  consists  in ; 
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and  upon  the  almost  universal  failure  of  eyeiy  one  to  convey  within 
the  compass  of  a  sentence  a  definition  of  a  disease  which  has  so 
many  varieties  and  phases,  veiy  freauently  the  evidence  is  disre- 
garded. We  shall  here,  thererore,  follow  the  cx)urse  adopted  by 
later  physiologists  by  saying,  that  it  implies  morbid  action  in  that 
organ  by  which  the  mind  acts,  namely,  the  brain. 

There  are  peculiar  idiosyncrasies  of  thought  and  feeling  which 
influence  the  character  and  actions,  and  strangely  contrast  with  the 
more  calm  and  settled  notions  of  society,  which  yet  in  themselves 
are  not  the  characteristics  of  insanity,  but  are  the  natural  qualities 
of  the  parties*  minds  from  birth.  It  is  only  when  such  peculiarities 
of  thought  and  action  are  exhibited  in  contrast  to  the  party's  former 
habits,  when  in  undoubted  health,  or  when  any  quality  of  mind  he 
th^n  displayed  is  now  seen  in  exaqgefotUm  or  m  depression — ^too 
much  excited  or  too  much  depressed' — ^that  we  consider  the  cerebral 
functions  to  be  impaired,  and  hold  that  the  peculiarities  noticed  are 
the  product  of  disease.  It  is  for  a  jury  to  determine  how  far  this 
change  must  proceed  before  a  verdict  of  insanity  can  be  recorded 
against  the  patient ;  a  question,  however,  which  ought  never  to  be 
taken  into  consideration  at  all,  until  it  has  been  first  ascertained 
whether  the  eccentricities  exhibited  are  the  natural  manners  of  the 
man,  or  have  been  recently  superinduced,  contrary  to  his  former 
habits  and  mode  of  life.  In  the  former  case,  we  can  Judge  of  the 
party's  capability  of  conducting  business  in  the  future  trom  his  con* 
duct  in  the  past ;  in  the  latter,  there  is  no  such  criterion,  and  his 
capability  ot  doing  so  at  the  time  of  investigation  would  not  be  a 
guarantee  that  this  capacity  would  continue  till  the  morrow,  as  he 
IS  labouring  under  a  disease  whose  natural  tendency  is  to  go  on  in- 
creasing in  intensity. 

Georget,  the  writer  of  the  article  "  FolUy^  in  the  Dietionnaire  de 
MedecinSy  has  given  the  following  striking  description  of  the  com- 
mencement of  the  disease  : — ^^  Sometimes,"  he  says,  ^^  the  action  of 
the  cause  is  strong  and  rapid ;  at  oilier  times  more  moderate  and 
slow.  In  the  first  case,  madness  breaks  out  at  the  end  of  some  hours, 
or  some  days,  sfter  a  state  of  anxiety  and  uneasiness,  with  headache, 
sleeplessness,  agitation  or  depression,  and  threatening  of  cerebral  con- 
gestion; the  patient  begins  to  babble,  cry,  sing,  and  becomes  agitated 
and  wild.  He  is  then  often  taken  for  a  person  in  a  state  of  intoxi- 
cation ;  and  the  mistake  becomes  apparent  only  after  examining  the 
previous  circumstances,  and  the  duration  of  the  malady.  In  the 
other  casSy  thought  only  becomes  affected  gradually,  and  often  very 
slowly ;  the  patient  is  generally  conscious  of  some  disorder  in  his 
intellectual  faculties ;  he  is  beset  by  new  and  odd  notions,  and  by 
unusual  inclinations;  he  feels  himself  changing  in  his  affections; 
but  at  the  same  time,  he  preserves  a  consciousness  of  his  condition 
— is  vexed  at  it,  and  tries  to  conceal  it ;  he  continues  his  occupa- 
tions as  much  as  he  can  ;  and  lastly,  as  many  people  do  in  the  first 
stage  of  intoxication,  ht  makes  every  effort  to  appear  reasonabU. 
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Meantime  his  health  continues  to  give  way,  and  he  either  sleeps 
less  or  loses  sleep  altogether;  the  appetite  diminishes  or  disap- 
pears ;  sometimes  digestion  is  difficnlt,  and  constipation  supervenes ; 
en  ben  point  decreases ;  the  features  alter ;  the  monthly  discharge 
becomes  irregular,  weak,  and  at  last  is  suspended.  At  the  same 
time,  the  bystander  remarks  something  unusual  and  even  extraor- 
dinary in  the  tastes  of  the  patient,  in  his  habits,  his  affections,  his 
character,  and  his  aptitude  for  business ;  if  he  was  gay  and  com- 
municative, he  becomes  sad,  morose,  and  averse  to  society ;  if  he 
was  orderly  and  economical,  he  becomes  confused  and  prodigal ;  if 
he  was  moderate  in  his  political  and  religious  opinions,  he  passes  to 
an  extreme  exaggeration  in  both ;  if  he  was  open  and  candid,  he 
becomes  suspicious  and  iealous ;  if  a  wife,  she  regards  with  indiffer- 
ence her  husband  and  cnildren.  But  all  these  phenomena  are  less 
prominent  tlian  they  may  appear  to  be  here;  and  unless  the  individual 
have  been  insane  before,  no  one  may  suspect  the  nature  of  the  ail- 
ment which  torments  him.  All  the  questions  put  to  him  lead  to  no 
result,  except  that  of  fatiguing  and  giving  him  pain ;  for  the  ignor- 
ance which  prevails  in  regard  to  insanity  leads  the  friends  to  in- 
dulge in  offensive  insinuations,  and  to  charge  him  with  frivolous 
accusations,  from  not  perceiving  that  he  is  under  the  influence  of 
disease,  and  not  of  reason.  Sometimes  the  appetite  either  remains 
entire  or  is  speedily  recovered,  as  well  as  digestion,  nutrition,  etc. ; 
and  it  is  in  these  circumstances  that  the  conduct  of  the  patient  gives 
rise  to  a  host  of  interpretations  on  the  part  of  the  parents  and 
public.'' 

This  period  of  incubation  of  mental  alienation,  during  which  the 
true  state  of  the  patient  is  generally  misunderstood  or  not  appre- 
hended, may  last  a  long  time.  Pinel  relates  that  a  man  who  be- 
lieved his  wife  to  have  been  ill  only  six  months  (the  period  of  the 
invasion  of  furious  delirium)^  agreed,  after  a  multiplicity  of  ques- 
tions, that  the  disease  must  have  been  going  on  iot  fifteen  years.  It 
is  often  easy  to  go  back  months  or  years  in  this  way ;  and  we  finish  by 
discovering  that  circumstances  taken  for  causes  by  the  fiiends,  are 
frequently  only  the  consequences  of  unobserved  disease. 

Exaggeration  or  depression  of  natural  qualities  are  also  as  much 
signs  of  insanity  as  conduct  contrasting  with  former  course  of  life* 
A  religious  man  may  become  excited  with  insane  hopes,  or  depressed 
with  causeless  remorse  and  self-accusations ;  and  others  of  the  like 
nature  may  be  easily  imagined.  It  is  more  difficult  to  draw  the 
line  of  distinction  between  healthy  and  diseased  manifestations  in 
such  cases,  because  the  change  from  the  one  to  the  other  is  gradual^ 
and  sometimes  imperceptible  ;  but  in  the  extreme  points  it  is  abun- 
dantly obvious.  Many  men  in  this  state  of  insanity  have  been 
executed  for  crimes  which  wercf  in  truth  only  symptoms  of  their 
morbid  state.  The  difference  is  in  degree  more  than  in  Jdnd.  In 
health  the  patient  is  irascible ;  in  madness  he  is  furious :  in  health 
he  bears  provocation  to  some  extent ;  in  madness  he  waits  for  no 
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provocation,  but  finds  causes  in  everything :  in  health  he  is  prudent 
and  suspicious  from  occurrences  which  others  would  disregard ;  in 
madness  he  becomes  pusillanimous,  and  dreams  of  plots  and  strata- 
gems founded  in  nothing :  in  health  he  is  proud,  and  full  of  his 
own  consequence ;  in  madness  he  conceives  himself  a  great  warrior, 
an  officer  of  state,  an  emperor,  or  a  deity.  When  properly  analysed, 
however,  all  these  aberrations  are  found  to  be  as  certainly  depart- 
ures from  the  natural  state  of  the  mental  functions,  as  when  the 
change  is  one  of  quality, 

A  remarkable  illustration  of  the  excitation  or  exaggeration  of 
natural  qualities  will  be  found  in  the  case  of  the  insanity  of  the 
celebrated  divine,  Robert  Hall,  who  was  gifted  with  high  ima- 
ginative  power..  Soon  after  his  recovery,  le  was  compLented 
on  a  sermon  he  had  preached,  when  he  observed,  '^  You,  with  the 
rest  of  my  friends,  tell  me  that  I  was  only  seven  weeks  in  confine- 
ment, and  the  date  of  the  year  corresponds,  so  that  I  am  bound  to 
believe  you  ;  but  they  have  appeared  to  me  like  seven  years.  My 
mind  was  so  excited^  and  my  imagination  bo  lively  and  aclivey  that 
more  ideas  parsed  throttgh  my  mind  during  those  seven  weeks  than  in 
any  seven  years  of  my  life.  Whatever  I  had  obtained  from  reading 
or  reflection  wa^  present  to  me ;  I  had  all  my  ideas  at  my  fingers^ 
ends,  and  could  bring  them  to  bear  on  any  subject,*^ — {British  and 
Foreign  Medical  Review  for  Jan.  1841.  Article  headed  "Treatment 
of  Lunatics.") 

Insanity  has  been  divided  into  four  great  classes,  which,  although 
condemned  by  some  writers,   is  yet  generally  followed  from  its 

feneral  convenience: — 1.  Idiocy;  2.  Dementia  or  Fatuity;  3.  Mania; 
.  Monomania. 

I.  Idiocy. — Idiocy  arises  from  a  defective  organisation  of  the 
brain  from  birth,  and  is  found  exhibited  in  a  great  variety  of  phases. 
Idiots  range,  in  point  of  intellectual  capacity,  from  the  lowest  condi- 
tion of  created  existence  in  which  (generally)  sensation,  but  no 
glimmering  of  thought,  is  possessed,  up  to  the  point  where  sanity  is 
eld  to  begin.  There  are  many  instances  of  such  complete  idiocy 
that  no  vestige  of  intelligence  can  be  found ;  and  cases  sometimes 
occur,  where,  in  addition  to  the  entire  want  of  thought,  there  is  the 
further  misfortune  of  a  want  of  some  one  or  more  of  the  external 
senses.  An  idiot  is  not  tormented  with  hallucinations  or  erroneous 
notions:  it  is  the  want  of  ideas  that  is  the  characteristic  of  his  malady, 
and  which  is  often  so  absolute,  that  he  is  unable,  in  many  cases^ 
to  perform  the  ordinary  offices  of  nature — to  feed,  to  dress.  What 
little  endowments  an  idiot  does  possess,  are  from  instinct,  not  ac- 
quirement ;  he  is  all  that  he  ever  was — aJl  that  he  ever  can  be. 

A  being  of  this  class  suffered  in  1833  the  last  penalty  of  the  law^ 
through  the  deplorable  ignorance  of  the  judge  and  jury  who  tried 
him.  His  name  was  John  Barclay.  He  was  tried  at  Glasgow  for 
the  murder  of  Samuel  Neilson  at  Cambusnethan,  on  10th  October 
1832.    This  person  was  familiarly  known  throughout  the  parish  as 
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**  Daft  Jock  Barclay,"  and  for  the  person  whom  he  murdered  he 
always  entertained  great  affection.  His  object  in  murdering  him 
appeared  to  be  to  get  possession  of  three  pounds  and  a  watch  be- 
longing to  Neilson  ;  but  so  little  sense  haci  he  of  his  own  position, 
that  he  hovered  about  the  place  of  the  murder,  and,  while  going  to 
spend  part  of  the  money  with  the  first  person  he  met,  he  dropt  first 
one  note  and  then  another  at  his  feet,  as  a  child  would  have  done. 
He  could  see  no  difference  between  taking  a  man's  life  and  that  of 
a  beast,  except  that  he  would  never  hear  Neilson  fiddle  again  ;  and 
so  little  did  he  know  of  the  use  of  the  watch,  that  he  thought  it  had 
died  of  cold  when  it  stopped.  The  minister  of  the  parish  also  gave 
evidence  that  he  was  utterly  incapable  of  religious  instruction,  as  he 
had  found  from  experience ;  and  on  asking  him  about  a  Deity,  Dr 
Pagan  found  that  he  thought  God  must  be  a  very  great  person  in- 
deed, and  his  notion  was  that  He  would  be  a  '^  muckle  horse."  Dr 
Pagan  often  visited  this  man  in  person,  and  gives  a  minute  account 
of  the  whole  circumstances  of  the  case.  His  opinion  is,  that  he  was 
**  miserably  imbecile,  and  fell  far  below  the  intellectual  and  moral 
standard  of  the  great  majority  of  men  whose  education  had  been 
equally  limited"  (Pagan,  p.  311).  At  the  trial,  tlie  Crown  pro- 
secutor stated  this  doctrine  to  the  jury,  ^'  that  the  panel,  though 
found  to  be  weak<f  crazy ^  irritable^  and  capricious^  was  pertiectly 
responsible  for  his  actions ; "  and  the  Court  having  summed  up 
against  the  prisoner,  a  verdict  of  guilty  was  brought  in,  with  a 
strong  recommendation  to  mercy,  which  was  never  attended  to ; 
and  accordingly  he  was  executed  at  Glasgow  on  14th  May  1833. 
This  case  called  forth  at  the  time  severe  strictures,  both  in  this 
country  and  in  the  journals  of  the  Continent.  The  grounds  upon 
which  this  man  was  condemned  were  entirely  fallacious.  It  is  said, 
that  because  he  murdered  in  order  to  get  possession  of  Neilson's 
money,  there  was  the  criminal  motive,  without  which  he  would  have 
intellect  enough  not  to  have  done  the  deed;  and  because  it 
was  proved  he  had  done  it  with  premeditation,  therefore  he  was 
capable  of  exercising  a  reasoning  power  which  an  idiot  could  not 
possess;  and  finally,  because,  on  being  apprehended,  he  told  a  long 
story  of  the  murder  having  been  committed  by  two  other  men,  in 
order  to  screen  himself,  he  knew  right  from  wrong ;  and  knowing 
his  duty  in  the  matter  for  which  he  was  arraigned,  and  failing  to 
do  it,  he  was  amenable  to  the  laws. 

Now,  in  answer  to  these  and  similar  arguments,  that  one  often 
hears  from  the  prosecuting  counsel,  and  not  unfrequently  from  the 
bench,  it  must  never  be  forgotten  that  there  are  few  idiots  or  im- 
beciles so  utterly  destitute  of  mind  as  an  ox — who  do  not  know 
that  money  will  procure  them  animal  enjo}rments,  who  are  ignorant 
that  when  they  strike  or  hurt  another,  they  will  receive  a  blow  in 
return,  and  who  have  not  a  kind  of  low  cunning,  enabling  them  to 
cany  out  their  schemes  with  some  degree  of  ingenuity,  or,  as  it  was 
termed  here,  premeditation.     But  all  these  qualities  are  not  enough 
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to  render  an  idiot  responsible.  It  is  required  that,  before  a  person 
can  be  held  amenable  to  law,  he  shall  be  proved  to  have  intellect,  or 
moral  power,  soiBcient  to  restrain  his  passions,  or  his  impulses  or 
thonghts,  if  he  so  will  it.  This  was  what  Barclay  wanted  ;  and  so 
imbecile  was  his  external  appearance,  that  Dr  Pagan  concludes  by 
saying,  ^^  His  expression  and  general  appearance,  nis  idiotical  inter- 
ruption of  the  proceedings  upon  the  trial,  and  his  apparent  indiffer- 
ence to  his  fate,  might  have  oeen  supposed  sufficient  to  have  saved 
the  poor  creature's  Me  "  (p.  314). 

But  there  are  idiots  possessed  of  some  share  of  intelligence  who 
are  termed  by  some  writers  Imbeciles,  and  the  generic  name  for 
whose  disease  is  therefore  termed  Imbecility.  Their  intellectual 
powers  are  not  altogether  awanting,  but  their  memory  and  judg- 
ment are  weaker  than  the  average ;  and  though  they  may  be  capable 
of  understanding  some  of  the  simpler  truths  m  mental  science,  yet 
in  general  are  without  power  to  comprehend  abstract  notions. 
Some,  too,  are  proficients  m  one  particular  pursuit,  such  as  music, 
or  are  able  to  execute  neatly  some  little  piece  of  labour  to  which 
they  may  be  set ;  and  hence  it  is  erroneouslv  concluded  that  they 
are  proficients  in  everything,  and  that  they  labour  under  no  defect 
of  understanding.  It  is  with  regard  to  cases  of  this  kind  that  the 
difficulty  of  a  jury  arises ;  for  when  it  is  proved  that  a  man  is 
capable  of  getting  through  in  an  ordinary  way  many  of  the  duties 
of  life,  it  is  difficult  to  cognosce  him  insane  upon  grounds  of  partial 
imbecilitv  in  a  few  otlier  matters.  It  is  only  when  it  is  shown 
that,  under  his  management,  his  property  would  go  to  ruin,  and 
not  merely  that  he  could  not  improve  it,  that  his  control  over  it 
should  be  taken  away.  In  determining  such  questions  in  a  court 
of  law,  one  medical  witness  bases  his  opmion  upon  one  faculty  such 
as  memory, — another,  upon  his  power  of  speecn, — a  third,  upon  his 
manual  dexterity,  or  the  reverse ;  and,  according  as  the  imbecile 
is  or  is  not  possessed  of  these,  are  the  opinions  of  the  medical  wit- 
nesses given,  though  it  is  obvious  that  nothing  could  be  more 
erroneous.  And  the  same  observation  is  applicaDle  to  a  variety  of 
questions  frequently  put  to  persons  thought  to  be  imbeciles,  in  regard 
to  matters  upon  which  they  never  had  been  taught.  In  the  case  of 
idiotry  of  David  Yoolow  at  Cupar- Angus,  many  of  the  questions  put 
to  him  had  relation  to  arithmetical  calculations,  which  it  was  not 
ascertained  that  he  had  ever  learned  to  acquire ;  although,  if  he  had, 
this  might  form  an  important  element  in  the  determination  of  the 
question,  as  to  whether  or  not  he  was  competent  to  manage  his 
own  affairs. 

The  great  distinction  between  idiocy  and  all  other  kinds  of  aliena- 
tion of  mind  is  this,  that  in  the  former  case  the  defect  is  considered 
incurable,  in  the  latter  not, — a  distinction  of  some  importance  often 
in  regulating  the  rights  of  parties.  Thus,  in  an  action  oy  a  daughter 
for  payment  of  a  provision  made  to  her,  fiuling  heirs-male ;  if  the 
motner  be  past  child-bearing,  and  the  father  furious,  there  is  still 
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a  possibility,  by  the  mother's  death  and  father's  re-convalescence,  of 
heirs-male ;  and  so  the  condition  is  not  purified.  But  if  the  father 
were  an  idiot,  that  disease  admitting  of  no  re-convalescence,  the  con- 
dition may  be  regarded  as  purified  by  the  impossibility  of  lawful 
issue-male  {Carstairs  v.  Carstairsj  M.  2992). 

II.  Dementia,  or  Fatuity,  is  the  complete  or  partial  obliteration 
or  decay  of  the  intellectual  and  moral  powers,  which  have  at  one 
time  or  other  been  in  active  and  healtny  existence ;  idiocy  being 
the  imperfect  organisation  which  has  prevented  these  powers  ever 
coming  into  being.  This  disease  has  been  divided  by  physicians 
into  acute  and  chronic,  permanent  and  intermittent. 

This  forms  a  frequent  ground  of  challenge  of  a  deed,  executed  by 
a  party  who  has  laboured  under  the  disease  at  the  time  of  its  execu- 
tion. Where  a  person's  faculties  have  become  dull,  or  blunted,  or 
decayed,  from  age  or  otherwise,  so  that  he  is  unable  fully  to  appre- 
hend the  nature  of  the  transactions  in  which  he  may  be  engaged, 
or  their  full  bearing  and  relations,  it  often  becomes  a  dutv  to 
examine  as  to  his  sanity.  In  such  cases,  the  sight  of  the  party  him- 
self is  the  best  way  of  arriving  at  the  truth ;  and  when  tnis  cannot 
be  obtained,  two  circumstances,  established  by  evidence,  are  regarded 
as  strong  proofs  of  dementia, — namely,  want  of  memory,  and  the 
being  under  the  absolute  control  and  influence  of  servants.  These, 
however,  are  not  universally  concomitants  of  the  disease,  for  other 
faculties  than  that  of  memory  may  be   afiected — the  reasoning 

tower  and  the  moral  affections.  Although  dementia  sometimes 
appens  in  youth  from  overstrained  exertion  and  irregular  action 
of  the  brain,  by  excessive  study,  or  the  vice  of  masturbation,  or  other 
causes  of  the  same  nature  which  overturn  the  natural  action  of  the 
brain,  yet  the  disease  may  be  said  to  be  the  result  generally  of 
old  age.  The  brain,  like  the  limbs  and  other  parts  of  the  body, 
becomes  desiccated,  fiaccid,  and  worn-out ;  and  in  the  loss  of  memory, 
defective  judgment,  diminished  reasoning  powers,  and  altered  views, 
friends  and  relations  perceive  the  existence  of  senile  insanity. 

in.  Mania  is  the  irregular  action  of  all  the  mental  powers,  or 
that  kind  of  insanity  in  which  there  is  a  general  derangement  of 
the  whole  mental  faculties.  It  is  by  some  considered  different  from 
melancholia;  but  modem  pathologists  have  discountenanced  this 
idea,  seeing  that  these  forms  of  the  disease  are  often  interchanged 
into,  and  oflen  alternate  with,  each  other. 

IV.  Monomania. — This  is  the  derangement  of  part  or  of  one  of 
the  mental  faculties,  while  all  the  rest  remain  in  a  healthy  condition ; 
and  the  term  is  applied  to  all  cases  of  partial  alienation  of  mind, 
whether  it  arises  from  intellectual  or  moral  infirmity.  While 
labouring  under  this  disease,  the  patient  may  possess  a  sound  judg- 
ment, and  correct  reasoning  faculties  upon  all  topics  unconnected 
with  the  particular  train  oi  ideas  which  forms  the  subject  of  his  de- 
lusion.    Upon  this,  however,  he  is  insane,  and  it  forms  the  continual 
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subject  of  thought.  The  disease  may  be  exhibited  in  three  different 
forms:  1.  Where  the  judgment  is  unhinged  in  regard  to  some  par- 
ticular thing ;  2.  Where  the  affections  and  character  are  changed ; 
or  3.  When  volition  seems  to  be  annihilated,  and  the  unhappy  mad- 
man is  driven  onward,  the  sport  of  some  instinctive  impulse.  In 
the  first  case,  he  adopts  some  extraordinary  opinions,  and  supports 
them  with  amazing  pertinacity  and  cogency  of  reasoning,  tinder 
this  head  are  included  the  monomania  of  pride — the  monomania  of 
vanity — religious  and  superstitious  monomania — ^the  monomania 
under  which  the  insane  believe  that  they  are  made  of  wax,  or  glass, 
or  infected,  or  have  animals  in  their  stomach,  or  a  worm  in  the 
brain,  and  so  on.  When  their  disease  has  reference  to  themselves, 
they  may  consider  themselves  heroes  and  kings — men  of  exalted 
piety  or  status ;  this  is  the  monomania  of  pride  in  excitement :  or 
thev  may  be  degraded  and  irretrievably  mined  both  in  this  world 
and  the  next ;  this  is  the  monomania  of  pride  depressed :  or  they 
may  have  an  irresistible  craving  for  praise,  homage,  and  admira- 
tion, and  in  order  to  obtain  this  the  actions  of  great  men  are  imitated 
and  travestied ;  this  is  the  monomania  of  vanity :  or  in  the  re- 
ligious and  superstitious  monomania  they  may  entertain  the  most 
extraordinary  delusions  in  regard  to  the  relation  subsisting  between 
them  and  the  Deity,  and  have  frequent  conferences  with  celestial 
beings,  and  be  able  to  perform  miracles.  ^^  The  most  extraordinary 
of  an  delusions,"  said  Lord-President  Hope  (Jurist^  voL  vii.,  p.  26, 
Frctser  v.  Frcisef^s  Trustees)^  "  the  most  wonderful  and  nnaccount- 
able  to  man  in  his  sound  mind — ^is  that  which  has  been  stated  by 
the  learned  counsel  who  last  addressed  you ;  and  yet  it  is  a  very  com- 
mon one, — it  is  that  which  occurs  in  many  people  mistaking  their 
own  identity,  and  believing  themselves  to  be  diffk^nt  sorts  of  beings 
or  different  perscHis  from  what  they  really  are.  .  .  •  I  had  an  extra- 
ordii>»y  instaiK^i  of  a  simUar  nat.^  (to  one  he  refeis  to),  occtirting 
8  considerable  time  ago,  to  myself,  at  my  own  chambers  in  Hill  Street, 
where  a  gentleman  was  announced  as  wishing  to  speak  to  me :  he  was 
a  young  man,  and,  as  I  supposed,  was  calling  upon  business.  I  ac- 
cordingly saw  him,  and  found  him  to  be  oneW  the  genteelest-looking 
persons  I  ever  saw  in  my  Kfe.  I  asked  him  to  sit  down  immediately, 
when  he  began  to  speak.  I  supposed  be  had  some  letter  or  petition 
to  present  to  me ;  but  finding  that  was  not  the  case,  I  rose  and  said,  ^I 
am  just  preparing  to  go  to  the  Court,  and  may  I  beg  to  know  what 
your  demands  are?'  Upon  this  he  stared  with  astonishment,  and 
said,  *  What!  don't  you  know  me?  ...  I  am  Jesus  Christ!'  Be- 
sides these  instances,  we  hear  of  many  other  delusions  of  a  very 
extraordinary  nature.  There  is  one  case  upon  record,  for  instance^ 
of  a  very  honest  gentleman  who  believed  himself  to  be  a  teapot.  How 
he  managed  that  in  his  own  mind  I  really  don't  know ;  but  upon 
various  occasions  in  the  daytime  he  stood  up  with  one  hand  turned 
round  in  this  way  to  represent  the  handle,  and  with  the  other  in  an 
attitude  to  represent  the  stroup  of  the  teapot." 
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Iq  Other  cases,  the  monomania,  instead  of  afiecting  the  intellectual 
faculties,  leaves  them  apparetitlj  as  healthy  as  ever,  but  it  produces  an 
entire  change  on  the  cnaracter  and  affections.  An  individual,  from 
having  been  avaricious,  becomes  profuse  in  his  expenditure ;  from 
being  oenevolent,  hard-hearted  and  cruel ;  from  being  timid  and  re- 
served, bold  and  loquacious ;  or  he  may  have  an  irresistible  desire  to 
steal — to  acquire,  to  take  and  appropriate  to  himself,  everything  be- 
longing to  another,  without  being  compelled  to  do  so  by  necessity ; 
or,  from  loving  his  relatives  and  friends,  they  become  the  object  of 
his  ifitensest  hate; — and  this  change  is  all  justified  by  a  force  and 
power  of  reasoning,  a  calmness  and  settled  fixity  of  purpose,  that  seem 
to  exclude  all  idea  of  insanity.  No  incoherence  can  be  traced,  no  irra* 
tionality  in  the  mode  by  which  the  change  of  character  is  justified, 
and  no  lack  of  arguments  to  give  a  colour  of  plausible  truth  to  the 
change.  It  is  only  in  the  circumstance  of  the  change  itself,  without 
any  proper  cause,  that  this  most  occult  of  all  the  forms  of  insanity 
can  be  most  surely  distinguished.  In  cases  of  this  nature,  the  lunatic 
will  sometimes  be  so  far  Uirown  off  his  guard,  in  fits  of  passion,  as 
to  ventilate  some  extravagant  notions  connected  with  his  delusion, 
and  thus  leave  no  doubt  of  his  state  of  mind ;  but  the  insane  of  this 
class  have  frequently  so  much  self-command,  that  they  baffle  the 
most  persevering  efibrts  of  practised  ingenuity  to  draw  ^em  out  so 
as  to  exhibit  their  infirmity  to  others,  when  they  have  any  motive 
so  to  act. 

A  very  common  form  of  insanity  arising  from  moral  aberration,  is 
to  be  found  in  the  perver&ion  of  the  natural  affections.  (See  nume- 
rous cases  of  this  in  Esquirol,  translated  by  Liddell,  p.  39.)  The 
patient  believes  that  those  who  regard  him  with  the  tenderest  affec- 
tion are  his  cruel  persecutors  ana  tormentors ;  hatching  conspira- 
cies against  him,  aefaming  and  calumniating  him ;  and  all  this 
without  motive  or  cause.  An  interesting  case  of  this  nature  was 
tried  some  time  ago  in  Edinburgh,  — before  detailing  which,  the  fol- 
lowing statement  of  the  law  mav  be  referred  to: — "If  it  be  proved 
that  ihe  person  who  has  deprived  a  near  relation  of  his  rights  of  suc> 
cession  had  laboured  under  partial  insanity  ;  that  he  had  enter- 
tained some  causeless  dislike  against  that  individual,  and  if  the  will 
itself  contains  evidence  of  that  enmity, — if  be  has  executed  the  deed 
while  he  was  labouring  under  delusions  out  of  which  he  could  nc^ 
be  reasoned, — ^if  these  delusions  form  the  groundwork  of  its  pro- 
visions, the  [uroof  of  insanity  seems  complete "  (Pagan,  p.  202). 
And  with  reference  to  the  result  of  this  tnal,  another  observation  of 
the  same  author  may  be  quoted.  ^'  Such  cimduct  seems  to  be  the 
result  of  insanity ;  it  is  a  delusion  out  of  which,  at  all  events,  they 
cannot  be  reasoned,  and  which  they  cannot  justify ;  and  yet  it  would 
be  very  difficult  to  convince  a  jury  that  a  person  who  had  not 
only  maltreated  his  own  offspring  during  life,  but  had  perpetuated 
his  hatred  bv  an  unjust  will,  was  of  unsound  mind,  unless  intellec- 
tual aberration  could  be  proved  to  have  existed ;  and  yet,  I  believe 
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such  a  person  may  really  be  of  unsound  mind,  and  the  greatest  in- 
justice may  have  been  committed"  (Pagan,  p.  205).  There  are 
many  cases  reported  where  deeds  were  set  aside  in  accordance  with 
these  principles. 

The  case  referred  to  was  one  where  a  father  had  taken  up  very 
singular  delusions,  as  to  conspiracies  hatched  against  him  by  his 
children,  and  as  to  attempts  he  believed  them  to  make  upon  his  life ; 
and  had  in  consequence  disinherited  his  son.  It  would  be  needless  to 
detail  the  whole  of  the  circumstances ;  it  will  be  enough  to  give  two 
extracts  from  his  letters,  in  regard  to  children  who  were  not  proved 
to  have  done  or  said  anything  that  could  have  induced  a  sane  man 
so  to  write: — "Yet  you  have  dared  to  abuse  me,  and,  like  a 
treacherous  scoundrel  who  has  failed  in  his  purpose,  goes  about  tra- 
ducing my  character,  and  representing  me  as  the  opposite  of  what 
I  really  am.  I  declare  before  God,  and  am  ready  to  do  it  before  the 
world,  that  I  think  my  life  in  danger  from  you.  You  dared  me  last 
day  to  strike  you,  and  stood  ready  to  shciv  your  mode  of  defence. 
You  have  challenged  me  to  fight  you,  and  you  would  run  me  through 
the  body,  but  for  the  fatal  end  you  would  surely  come  to.  Let  ue 
world  hear  and  judge  betwixt  us,  etc. — Oh,  madman !  oh,  distracted, 
inconsiderate  wretch  1 "  etc.  Again,  "  This  letter  I  consider  as  the 
most  unjust,  undeserved,  traitorous,  and  wicked  libel  ever  penned 
by  children  to  a  parent,  save  by  those  only  who  had  thrown  off  all 
regard  to  truth  and  justice,  and  were  themselves  the  most  aban- 
doned of  the  human  species,"  etc.  The  presiding  Judge,  Lord- 
President  Hope,  charged  the  jury,  indicating  his  opinion  that  the 
man  was  insane ;  but  they  found  otherwise  {Fraser  v.  Fraser^a  TVuS" 
teesj  7th  Nov.  1834,  Jurist,  vol.  vii.,  p.  20). 

A  judgment  of  an  opposite  character  was  pronounced,  in  a 
very  analogous  case,  by  Sir  J.  Nicholl,  in  England,  where  the  point 
at  issue  was  as  to  the  validity  of  a  will  challenged  on  the  ground  of 
the  maker^s  monomania,  which  consisted  in  a  belief  of  the  depravity, 
disobedience,  want  of  affection,  revolt,  hypocrisy,  and  similar  bad 
qualities  in  his  daughter,  who  was  proved  to  have  been  in  all  re- 
spects the  reverse — virtuous,  amiable,  and  affectionate.  Sir  J .  Nicholl 
placed  the  criterion  for  finding  where  caprice  ends  and  unsoundness 
of  mind  begins  here:  that  whenever  there  is  delusion  of  mind — a  belief 
that  things  exist,  or  exist  in  that  degree,  only  in  their  own  imagination, 
and  which  no  rational  person  would  have  believed— there  is  unsound- 
ness of  mind ;  and  2d,  he  required  the  insanity  to  exist  at  doing  the 
act.  In  examining  a  great  mass  of  evidence,  ne  disregarded  correct 
expression  and  forcible  reasoning  in  letters,  because  insane  persons 
often  argue  well  and  clearly  from  false  premises ;  and  required  the 
examination  of  them  in  connection  with  the  facts  to  which  they  re- 
lated,— as,  if  they  related  to  the  delusion,  they  were  proo6  of  in- 
sanity. If  grounded  on  facts  bearing  them  out,  they  will  go  to 
prove  sanity  {Dew  v.  Clark,  1826,  Haggard)^ 

With  reference  to  cases  of  this  sort,  where  a  party  disinherits 
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his  heir-at-law,  the  following^  just  observation  of  Lord  Chief 
Commissioner  Adam,  in  the  jDundonell  cause,  may  be  quoted : — 
'^  There  is  not  much  law  to  be  laid  down  on  this  subject.  It  is  a 
question  arising  out  of  the  disposition  of  property,  in  which  the 
natural  heir,  the  brother,  has  been  disappointed  of  the  estate,  and  a 
stranger  to  the  blood  of  the  family  nas  succeeded  in  his  place. 
In  all  civilised  society,  real  property  has  attached  to  it  certain  cir* 
cumstances,  and  it  is  of  infinite  importance  that  they  should  be 
observed ;  and  these  circumstances  are  very  simple  in  a  case  of  this 
sort.  The  law  of  inheritance  is  a  sacred  law,  and  it  is  on  this  ac- 
count that  it  produces  so  much  feeling  when  it  appears  to  be  violated. 
But  sacred  as  it  is,  and  wise  as  it  is  for  the  benefit  of  society,  the 
jury  must  recollect  this,  that  it  is  not  more  sacred,  nor  more  fit 
to  DC  preserved  by  judges  and  juries,  and  by  all  tribunals,  than  the 
sacred  right  of  disposing  of  property  according  to  the  will  of  the  in- 
dividual who  disposes  of  that  property.  That  right  is  inherent  and 
essential,  and  many  of  the  most  important  duties  of  life  could  not 
by  possibility  be  performed  if  it  did  not  exist.  But  it  has  been  the 
object  of  all  wise  provisions  of  law  to  guard  against  dispositions 
being  overthrown ;  and  when  property  is  disposed  of,  it  must  be 
done,  in  the  language  of  the  learned  counsel,  by  a  disposing,  mind." 

But  the  natural  affections  may  also  be  increased,  instead  of  per- 
verted ;  and  this  unaccountable  increase  may  be  the  only  symptom 
of  insanity.  "  I  have  nowhere  met,"  says  Pinel,  "  except  in  ro- 
mances, with  fonder  husbands,  more  affectionate  parents,  more  im- 
passioned lovers,  more  pure  and  exalted  patriots,  than  in  the  lunatic 
asylum." 

Monomania  arising  from  the  propensities^  gives  rise  to  that  mad- 
ness where  a  person's  intellectual  faculties  remaining  intact  and 
healthy,  he  is  notwithstanding  driven  onwards  by  the  force  of  some 
overwhelming  instinctive  impulse  to  do  a  deed  which  he  cannot 
help  doing,  and  which  he  may  know  is  a  moral  wrong.  In  cases 
sucn  as  these,  no  change  of  character  or  incoherence  of  intellect  is 
seen,  to  betoken  insanity ;  but  the  volition  is  diseased  with  respect 
to  some  sensation,  idea,  or  feeling,  and  the  actions  of  the  patient  are  so 
far  altogether  beyond  control :  he  cannot  act  and  resist,  as  his  reason 
should  and  does  dictate,  while,  notwithstanding,  he  may  preserve  in- 
telligence and  will,  with  respect  to  all  other  special  faculties.  This 
form  of  the  disease  originates  that  monomania  which  induces  suicide 
and  the  desire  to  kill ;  and  this  is  the  form  of  insanity  most  frequently 
misunderstood  and  discredited,  and  upon  which  men  who  have  never 
studied  the  mysterious  subject,  have  considered  themselves  entitled 
to  be  witty,  when  it  happens  to  be  ventilated  in  a  court  of  justice. 

It  is  not  our  purpose  nere  to  endeavour  to  elucidate  the  cause  why 
a  man  may  be  insane  in  one  direction  and  sane  in  all  others.  It  is 
en6ugh  that  it  exists ;  and  when  it  is  ascertained  to  do  so,  the  patient 
must  be  regarded  no  more  accountable  for  his  actions  done  in  the 
direction  in  which  he  is  insane,  than  if  he  were  labouring  under  the 


580  INBANITT  AS  A  LEGAL  PLEA.  [NoT. 

most  overpowering  mania.  From  inattention  to  this  doctrine,  many 
judicial  murders  nave  been  committed,  by  executing  lunatics  who 
were  proved  mad  in  the  matter  for  which  they  were  tried,  but  whose 
ffeneiul  conduct  was  so  prudent,  business-like,  and  sagacious,  that 
juries  would  not  understand  that  both  phases  of  character  were  com- 
patible with  each  other  at  the  same  time,  and  that  a  man  might, 
through  insanity,  commit  a  murder,  at  a  time  when  he  may  be  proved 
to  have  written  a  calm  and  business-like  letter. 

There  is,  perhaps,  no  doctrine  on  which  medical  men  are  more 
agreed,  than  that  insanity  displays  itself  frequently  in  an  overruling 
desire  to  commit  suicide,  or  to  shed  the  blood  of  some  friend  or  re- 
lation, and  that  without  any  of  those  causes  or  motives — such  as  the 
desire  of  gain,  revenge,  jesJousy — which  sometimes  lead  to  the  com- 
mission of  such  acts.  This  is  the  insanity  of  murderous  impulse, 
and  arises  from  disease  in  the  cerebral  ftmctions. 

It  is  divided  into  two  kinds :  the  one  is  called  the  reascming,  the 
other  the  instinctive,  homicidal  monomania.  In  the  first,  the  murder 
is  committed  under  the  influence  of  some  fSdise  conviction — ^such  as 
in  the  case  of  M'Naughton, — of  some  extraordinary  exaltation  of  the 
imagination,  of  some  illusion  or  hallucination,  or  (to  use  the  expres- 
sion of  Esauirol)  c^  the  passions  in  a  state  of  delirium.^  In  this  case 
a  person  aeliberately  resolves  and  acts,  commits  murder  with  fore- 
thought, and  does  it  as  a  matter  of  duty, — believing  ail  the  time, 
when  he  is  doing  the  deed,  that  he  is  acting  in  a  praiseworthy  manner, 
and  that  he  is  commissioned  by  Heaven  so  to  do.  Here  the  insanity 
is  clear  and  patent,  and  as  such  we  need  not  occupy  space  in  de- 
scribing  it  forther.  FJ    l- 

The  instinctive  homicidal  monomania  creates  no  diange  in  the 
intellectual  faculties  or  convictions,  but  is  an  unreasoning,  blind, 
overwhelming  impulse  to  kill,  which  hurries  the  madman  on  to  do  the 
deed  against  his  own  judgment,  and  in  spite  of  his  most  earnest  resist- 
ance ;  and  after  the  act  is  over,  the  impulse  under  which  he  committed 
it  leaves  him,  and  remorse  for  the  criminal  act  comes  in  its  room. 

To  illustrate  the  nature  of  homicidal  instinctive  mania,  a  multi- 
tude of  cases  could  be  ouoted  from  the  records  of  courts  of  law  and 
medical  treatises,  wliicfa  our  limited  space,  however,  entirely  pre- 
vents us  from  doing.  We  shall  here  content  ourselves  with  giving 
a  few  cases  which  are  capable  of  being  put  into  a  small  compass. 

In  the  year  1821,  John  Schmitt,  a  young  man  of  seventeen,  was 
put  upon  his  trial  before  the  Court  of  Assizes  at  Metz,  accused  of 
a  series  of  most  revolting  crimes,  arguing  either  a  degree  of  wicked- 
ness on  the  part  of  the  culprit  scarcely  possible  at  such  an  age,  or 
(what  was  obviously  the  case)  insanity  ox  the  nature  of  murderous 
impulse.  Schmitt  at  the  earliest  age  manifested  a  proneness  to  mis- 
chief; and,  as  an  example  of  this,  it  was  mentionea  that  when  very 
young  he  delighted  in  hurting  people  by  throwing  stones  at  thfem. 

^  Esqmrol — ^The  medico-legal  question  of  the  oonfiTiement  of  the  insane,  pre- 
sented to  the  Institate,  let  Oct.  1852,  p.  1. 
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Having  taken  an  ill-will  against  his  sister-in-law,  who  infected  the 
family  with  itch,  he  proceeded  to  violence  against  her,  and  wounded 
her  severely  on  the  nead.  This  was  the  first  article  of  charge.  The 
second  aJe  from  an  attempt  made  to  drown  Us  consin,  a  >oath  of 
sixteen,  whom  he  saw  one  day  fishing  on  the  margin  of  a  pond ; 
having  persuaded  him  to  go  farther  up,  to  a  deep  part  near  the 
sluice,  he  pushed  him  suddenly  into  the  water,  and  laughed  at  the 
efforts  he  made  to  save  himself.  Having  at  last  succeeded,  Schmitt 
came  up  to  him  and  asked  him  if  he  were  wet ;  whereupon  the  boy 
opened  his  shirt  to  show  that  he  was  so, — an  opportunity  which 
Schmitt  took  to  plunge  his  knife  into  his  breast,  happily  not  to  a 
great  extent.  Some  time  after  this,  his  father  required  his  assistance 
to  take  down  a  caldron  from  the  fire ;  and  Schmitt  having  gone,  he, 
while  his  father  was  bending  over  the  caldron  to  stir  its  contents, 
struck  him  a  furious  blow  with  a  hatchet  which  lay  at  hand,  from 
the  effects  of  which  he  died.  Schmitt  then  ascended  to  the  lofi 
where  his  brother  and  sister-in-law  lay,  and  deeply  wounded  the 
latter  with  the  hatchet.  For  these  acts  this  lunatic  was  arraigned, 
and,  after  a  deliberation  of  ten  minutes,  was  found  guilty,  and  died 
the  death  of  a  parricide.  When  counsel  was  allowed  him  to  prepare 
his  defence,  he  confessed  to  him  that  every  time  he  saw  an  instru* 
ment,  whether  hatchet  or  knife,  he  experienced  a  strong  desire  to  lay 
hold  of  it  to  wound  or  kill  the  jiret  person  that  might  present  himself. 
The  circumstances  that  the  court  tnought  material,  seemed  to  have 
been  an  expression  of  contrition  for  his  acts,  afWr  they  had  been 
committed,  and  anxiety  for  his  own  safety;  and  that  he  had  been 
always  remarkable  for  profound  piety  and  religious  observances, — as 
if  it  were  not  a  matter  of  ordinary  occurrence  to  possess  these  feel- 
ings of  remorse  and  the  full  possession  of  the  reasoning  powers  and 
jufgment,  and  stUlbe  labouJ^^^  the  monomania  Sf^urderoo. 
impulse. 

Dr  Marechal  of  Metz,  who  reports  this  case,  states  another  of 
great  interest,  and  as  explaining  murders  and  suicides  otherwise  in- 
explicable. ASier  eighteen  months  of  an  ill-assorted  union,  a  young 
laoy  had  a  very  laborious  accouchement,  at  the  termination  of  which 
she  was.  seized  with  a  dangerous  malady,  which  was  soon  cured. 
She  nursed  her  infant  for  th^  months,  when  she  was  observed  to  be- 
come sad,  taciturn,  melancholy,  and  was  often  in  tears.  Occasionallv 
her  features  became  discomposed  and  her  lips  were  agitated  by  ccmvul- 
sive  movements.  One  day,  when  seated  near  the  fire  with  her  in&nt 
on  her  knees,  she  loudly  exclaimed,  ^^  Snatch  the  child  from  me,  or  I 
will  throw  liim  into  the  fire  f  and  then  confessed  that  for  a  long  time 
she  liadfelt  an  irresistible  propensity  to  destroy  the  ehildy  and  that  <M3 

?>proaching  a  fire  or  a  window  the  same  desire  always  returned, 
his  lady  afterwards  tried  to  commit  suicide,  but  ultimately  was 
cured  {Archives  Generates  de  Medecinsy  vol.  xii.). 

A  carrier  who  had  left  his  family  in  perfect  health  was  suddenly 
seized  with  a  fit  of  murder  madness  ttp<m  the  road  between  Cralen 
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and  Gemunde.  At  Nogglingen  be  maltreated  a  woman.  At 
Unterlobargen  he  walked  before  his  horses  with  an  axe  in  his  hand ; 
and  upon  the  road  he  met  a  woman,  whom  he  struck  several  times 
with  his  hatchet,  and  left  lyin^  in  the  ditch.  He  next  met  a  lad, 
whose  head  he  clove  in  two.  He  next  fractured  the  skull  of  a  man 
thirty  years  of  age,  and  whose  brains  he  scattered  upon  the  road.  He 
then  left  his  axe  and  his  waggon;  and  having  met  two  Jews,  he  at- 
tacked them,  but  they  escaped.  On  next  falling  upon  a  country- 
man, he  was  seized ;  and  when  the  bodies  of  his  victims  were 
brought  before  him,  he  said,  "  It  was  not  I,  it  was  my  evil  spirit 
that  committed  these  murders"  (Esquirol).  Esquirol  relates  an- 
other case  of  a  man  named  Mourin,  thirty  years  of  age,  who  mur- 
dered three  men  without  motive  within  a  few  minutes,  and  then 
made  every  effort  to  escape. 

The  cases  illustrating  monomania  of  murderous  and  suicidal  im- 
pulse are  endless,  and  it  would  exceed  the  space  to  which  this  article 
must  necessarily  be  confined  to  give  more  of  them.  At  the  same 
time  we  may  add  this  short  one. 

At  the  Norwich  assizes,  in  the  summer  of  1805,  Thomas  Callaby 
was  tried  for  the  murder  of  his  grandchild.  A  witness  found  the 
prisoner  sitting  at  the  side  of  his  bed,  one  morning  in  March,  about 
four  o'clock.  He  had  dreadfully  wounded  his  wife  in  various  parts 
of  the  body.  The  prisoner's  daughter  brought  down  the  child  with 
its  throat  cut ;  the  bloody  knife  lay  in  the  room.  He  was  charged 
with  and  confessed  these  acts,  but  said  he  did  not  care  anythmg 
about  it.  His  wife  had  heard  him  say,  a  short  time  before,  that  he 
should  certainly  murder  some  one,  and  he  had  begged  to  be  con- 
fined. It  further  appeared  that  he  knew  when  his  fits  of  madness 
were  coming  on  him,  and  that  at  those  times  he  had  been  knaum  to 
tie  himself  with  ropes  down  to  the  floor  (Hill  on  Insanity^  p.  93). 

With  reference  to  this  kind  of  insanity,  there  appeared  once  to 
exist  in  the  law  of  England  a  distinction  between  civil  and  criminal 
acts,  which  never  had  any  trace  in  ours.  Even  in  England,  it 
appears  from  the  law  laid  down  in  M^Naughton's  case  to  be  recog- 
nised no  longer.  Had  it  not  been  for  that  case,  one  would  have 
concluded  that  the  law  of  England  was,  that  the  sole  criterion  of 
sanity,  so  as  to  found  moral  responsibility  for  wrong  committed,  is 
the  knowledge  that  the  thing  done  is  a  wrong,  without  taking  into 
account  the  circumstance  of  the  absolute  want  of  capacity  of  the 
individual  to  act  according  to  his  knowledge.  Sir  Vicary  Gibbs, 
when  Attorney-General  of  England,  and  prosecuting  Bellingham 
for  the  murder  of  Percival,  usea  the  following  language  :  "  A  man 
may  be  deranged  in  his  mind — his  intellect  may  be  insufficient  for 
enabling  him  to  conduct  the  common  affairs  of  life,  such  as  dis- 
posing of  his  property  or  judging  of  the  claims  which  his  respective 
relations  have  upon  him ;  and  if  he  be  so,  the  administration  of 
the  country  will  take  his  affairs  into  their  management,  and  appoint 
to  him  trustees ;  but,  at  the  same  time,  such  a  man  is  not  discharged 
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from  his  responsibility  for  criminal  acts.  I  say  this  upon  the 
authority  of  the  first  sages  in  this  coantry,  and  upon  the  authority 
of  the  established  law  in  all  times,  which  law  has  never  been  ques- 
tionedy  that  although  a  man  be  incapable  of  conducting  his  own 
affairs,  he  may  still  be  answerable  for  nis  criminal  acts,  if  lie  possess 
a  mind  capable  of  distinguishing  right  from  wrongP  This  explana- 
tion of  the  law  undoubtedly  includes  a  vast  number  of  madmen 
who  are  thus  held  up  as  fit  objects  for  execution.  Even  Sir  Archi- 
bald Alison,  in  his  Principles  (who  justifies  the  verdict  against 
Barclay),  condemns  it,  as  adopted  by  the  presiding  judge.  But  it 
seems  to  be  sanctioned  by  what  was  laid  down  in  the  case  of  Dr 
Smith  (2  Irvine,  Just.  B.),  and  Gibson,  2  Broun  Just.  Bep.  357.  In 
the  latter  case  it  was  said — ^'  A  man,  to  be  excused,  must  believe  not 
that  the  crime  was  wrong  in  the  abstract,  but  that  the  particular  act 
committed  under  the  influence  of  the  motive  which  seems  to  have 
prompted  it,  was  not  an  offence  against  the  law." 

In  considering  monomania  as  a  ground  for  taking  from  a  man  the 
management  of  his  means,  it  is  sometimes  said  that  care  must  be 
taken  to  distinguish  the  various  kinds  of  monomania,  so  as  to  ascer- 
tain if  the  particular  disease  under  which  the  patient  labours  is 
such  as,  either  directly  or  indirectly,  to  ruin  his  estate.  For,  if  this 
be  not  the  case,  it  would  seem,  according  to  this  opinion,  that  a  jury 
would  not  be  justified  in  cognoscing  a  man  insane.  A  propensity 
to  theft,  for  example — the  monomania  of  acquisitiveness — is  one 
from  which  there  is  not  the  slightest  hazard  of  such  a  result.  And 
the  same  may  be  said  of  delusions  arising  from  disease  of  the  per- 
ceptive faculties,  as  that  the  patient's  legs  are  made  of  glass,  or  his 
head  placed  beneath  his  shoulders ;  or  that  he  is  an  orator,  when 
he  is  (as  so  many  are)  very  dull,  prosy,  inconsecutive,  and  stupid. 
In  murder  machiess  the  same  holds,  though  in  this  case  not  so 
efSectually,  inasmuch  as  the  anxiety  of  mind  which  such  a  state 
superinduces,  would  lead  to  the  neglect  of  business  and  the  ordinary 
duties  of  life,  and  thus  indirectly  bring  on  that  ruin  which  a  facile 
dimraition  would  have  done  more  immediately  and  directly. 

This  doctrine,  however,  is  one  in  regard  to  which  there  may  be 
obvious  doubts*  Even  in  England  the  rule  seems  to  be,  that  when 
a  man  becomes  insane  (in  whatever  way  that  may  be),  he  is  put 
in  confinement;  so  that  persons  who  take  too  much  care  of  their 
property,  becoming  through  madness  so  extremelv  penurious  as  to 
deny  themselves  the  necessaries  of  life,  are  fit  subjects  for  confine- 
ment, and  for  having  their  property  placed  under  another's  care. 
In  the  case  of  Davies,  the  most  contradictory  evidence  was  given 
by  the  medical  profession.  This  case  showed  (and  it  is  satisfactory 
to  know  this,  because  the  delusion  is  very  prevalent)  that  the  circum- 
stance of  a  man  erroneously  supposing  himself  a  great  orator,  was 
not  considered  by  a  jury  sufficient  to  justify  his  continuation  in  con- 
finement as  a  lunatic.     '<  And  why  ?'^  ^^  Because,  at  the  time  of  his 
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examination,  he  was  found  to  be  capable  of  pursuing  his  accustomed 
avocations  with  his  usual  ability;  and  though  eccentric  in  his  thoughts 
and  habits,  perfectly  harmless,  and  not  unfit  for  society"  (Ellis  on 
Insanity^  p.  36). 

In  England,  it  is  not  essential,  before  an  individual  shall  be  put 
under  guardianship,  that  he  be  absolutely  deprived  of  reason.  It  is 
enougli  if  he  labour  under  what  is  termed  unsoundness  of  mind  or 
imbecility — a  term  which  is  recognised  in  the  law  of  Scotland  as 
one  of  the  modifications  of  insanity,  seeing  that  Lord  Kames  has  a 
distinct  section  in  his  Dictionary  for  cases  under  Imbecility.  Lord 
Eldon  said,  "  Of  late,  the  question  has  not  been,  whether  the  party 
is  insane ;  but  the  Court  has  thought  itself  authorised  to  issue  the 
commission  de  lunatico  inquirendo,  provided  it  is  made  out  that  the 

f)arty  is  unable  to  act  with  any  proper  and  provident  management, 
iable  to  be  robbed  by  any  one,  under  imbecility  of  mind,  not  strictly 
insanity,  but  as  to  the  mischief  calling  for  as  much  protection  as 
actual  insanity"  (8  Vesey,  Jun.  Sep.,  p.  67). 

A  person  under  the  influence  of  monomania  has  oflen  a  great 
and  complete  command  over  himself, — so  much  so,  as  in  many  cases 
to  conceal  all  external  evidence  of  his  disease.  In  such  cases,  the 
highest  art  and  the  greatest  perseverance  are  necessary  in  order  to 
get  him  to  exhibit  his  infirmity  when  he  has  any  motive  to  conceal 
It;  and  to  attain  this,  the  most  successful  modes  are  to  throw  him 
off  his  guard,  or  to  get  into  his  confidence  and  thereby  induce  him 
to  confess,  as  to  a  friend.  There  are  many  interesting  cases  on 
record  illustrating  this.  Erskine,  in  his  defence  of  Hadfield,  who 
fired  at  George  the  Third,  mentions  two.  ^^  I  examined,"  he  said, 
^  for  the  greater  part  of  a  day,  an  unfortunate  gentleman,  who  had 
indicted  a  most  affectionate  brother,  together  with  the  keeper  of  a 
madhouse  at  Hoxtoii,  for  having  imprisoned  him  as  a  lunatic ; 
whilst,  according  to  his  own  evidence,  ne  was  in  his  perfect  senses. 
I  was,  unfortunately,  not  instructed  in  what  his  lunacy  consisted, 
although  my  instructions  left  me  no  doubt  of  the  fact;  but  not 
having  the  clue,  he  completely  foiled  me  in  every  attempt  to  expose 
his  infirmity.  You  may  believe  that  I  left  no  means  unemployed 
which  long  experience  dictated,  but  without  the  smallest  effect. 
The  day  was  wasted;  and  the  prosecutor,  by  the  most  affecting 
history  of  unmerited  suffering,  appeared  to  the  judge  and  jury,  ana 
to  a  humane  English  audience,  as  the  victim  of  tne  most  wanton 
oppression.  At  last,  Dr  Sims  came  into  Court,  who  had  been  pre- 
vented by  business  from  an  earlier  attendance.  From  him  I  soon 
learned  that  the  very  man  whom  I  had  been  above  an  hour 
examining,  and  with  eveiy  possible  effort  which  counsel  are  in  the 
habit  of  exerting,  believed  himself  to  be  the  Lord  and  Saviour  of 
mankind,  not  merely  at  the  time  of  his  confinement,  which  was 
alone  necessary  for  my  defence,  but  during  the  whole  time  he 
had  been  triumphing  over  every  attempt  to  surprise  him  in  the 
concealment  of  his  disease.    I  then  afiected  to  lament  the  inde- 
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cency  of  my  ignorant  examination^  when  he  expressed  his  forgive- 
ness, and  said,  i^with  the  utmost  gravity  and  earnestness,  ^  I  am 
the  Christ ;'  and  so  the  cause  ended  {Erskine's  Speechesy  vol.  v.,  pp. 
19-22). 

Another  case  was  thus  stated  by  Erskine,  as  derived  from  Lord 
Mansfield  himself.  A  man  of  the  name  of  Wood  indicted  Dr 
Monro  for  keeping  him  as  a  prisoner  when  he  was  sane.  He  under- 
went  a  severe  examination  oy  the  counsel  for  the  Doctor  without 
exposing  his  complaint.  Dr  Beattie  having  gone  upon  the  bench, 
desired  the  Judge,  Lord  Mansfield,  to  ask  what  was  become  of  the 
Princess  with  whom  he  had  corresponded  in  cherry  juice.  He 
showed  in  a  moment  what  he  was.  He  replied,  that  there  was 
nothing  at  all  in  that ;  having  been  (as  everybody  knew)  imprisoned 
in  a  high  tower,  and  being  deprived  of  the  use  of  ink,  he  had  no 
other  means  of  correspondence  but  by  writing  his  letters  in  cherry 
juice,  and  throwing  them  into  the  river  that  surrounded  the  tower, 
where  the  Princess  received  them  in  a  boat.  This  trial  took  place 
in  Westminster,  and  certain  legal  forms  enabled  Wood  to  indict 
Dr  Monro  in  London  ;  and  conscious  of  the  cause  of  his  previous 
failure,  not  all  the  ingenuity  of  the  bar  nor  the  authority  of  the 
Court  could  make  him  say  a  single  word  on  the  subject  of  his 
delusion,  though  he  was  known  to  entertain  it  as  strongly  as  ever. 
A  still  more  interesting  case  of  the  same  nature  is  stated  by 
Haslam,  in  his  work  on  Madness,  p.  53 ;  and  another  by  Lord 
Eldon"  (Vesey,  Jr.  Reports,  vol.  ii.,  p.  11,  ex  parte  Holyland). 

The  practical  rule  deducible  from  these  and  similar  cases  seems 
to  be  this,  that  in  order  to  ascertain  the  existence  of  the  disease, 
the  patient  should  be  led  to  speak  upon  subjects  that  would  excite  a 
train  of  ideas  cognate  to  his  hallucination ;  and  if  this  proved 
unavailing,  the  subject  of  his  hallucination  could  be  directly  intro- 
duced, and  in  such  a  manner  as  to  throw  the  madman  off  his  guard. 

In  mania  and  monomonia,  and  perhaps,  too,  in  dementia,  the 
patient  may  have  lucid  intervals,  during  which  his  moral  liberty 
returns,  and  during  which  he  is  as  capable  of  transacting  all  the 
ordinary  duties  of  life  as  any  other  person.  In  order  to  ascertain 
clearly  whether  there  has  been  a  proper  lucid  interval,  and  not 
merely  a  remUaion  of  the  eymptomsy  it  is  essentially  necessary  that 
there  be  an  induction  from  a  very  wide  collection  of  facts,  showing 
the  patient's  conduct  and  conversation  during  the  period  in  ques- 
tion. When  the  change  is  gradual — when  the  physical  health  is 
restored,  refi'eshing  sleep  enjoyed — when  the  affections,  if  formerly 
perverted,  return  to  their  natural  objects — when  the  natural  cha- 
racter is  gradually  resumed,  and  an  acknowledgment  is  made  by 
the  patient  of  his  late  delusions  and  a  consciousness  of  the  real  nature 
of  his  former  condition  is  felt, — and  all  this  continuing  for  such  a 
length  of  time  as  to  show  that  the  lucid  interval  or  apparent  calms 
ness  is  not  the  result  of  physical  exhaastion,  caused  dv  the  raving- 
and  fury  of  the  disease,  the  lucid   interval  may  be  held  as  esta- 
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blished  and  complete.  When  the  interval  is  very  short,  and  the 
patient  may  be  said  to  pass  from  convalescence  to  the  incipient  state 
of  a  renewed  attack,  it  has  been  said  that  the  term,  lucid  interval, 
would  be  misapplied  in  distinguishing  such  a  case  ;  and  the  amend- 
ment is  to  be  considered  in  no  other  nght  than  as  a  remission  of  the 
symptoms.  Dr  Pagan  says  that  it  is  a  useful  criterion  to  know  if 
the  person  remembers  what  passed  during  the  active  stage  of  his 
disease.  A  distinct  and  accurate  recollection  of  what  passed  during 
the  active  form  of  mania  is  a  favourable  circumstance,  as  it  is  not,  in 
the  majority  of  cases,  until  the  mental  powers  are  restored  to  a  state 
of  comparative  good  health  that  this  is  found  to  be  the  case.  But 
this  doctrine  is  expressly  contradicted  by  Esquirol,  who  says,  that 
during  insanity  the  parties  ^^  seldom  lose  the  remembrance  of  their 
actions ;  they  recall  to  mind  every  circumstance  that  marked  the 
commencement  of  their  disorder,  their  extravagant  conduct,  6t8  of 
passion,  acts  of  violence,  etc.,  etc."  (Esquirol,  trans,  by  Liddell,  p. 
51).  And  of  this  opinion  he  gives  several  strong  corroborative 
facts.  Some  individuals  are  met  with  who  recover  their  reason  as 
soon  as  they  leave  their  home,  and  lose  it  again  on  their  return. 
When  restored  to  their  usual  habits  and  left  to  themselves,  they 
give  themselves  up  to  excesses,— experience  contradictions,  become 
angry  at  what  they  see,  dread  the  duties  and  customs  of  the  world, 
and  the  bustle  of  business ;  a  thousand  suspicions,  troubles,  and 
opposing  preoccupations  and  feelini^  exalt  or  discourage  them,  and 
delirium  breaks  out.  He  states  tnat  he  has  seen  at  the  Salp^tre 
many  women  who  could  only  be  reasonable  in  the  hospital,  and  who 
anxiously  begged  to  be  readmitted,  feeling,  after  passing  some  days 
in  their  family,  that  they  were  about  to  become  ill  again.  Some  of 
these  patients,  by  returning  soon  enough,  prevented  the  recurrence 
of  the  delirium ;  whilst  others,  leaving  it  until  it  was  too  late,  were 
unable  to  escape  the  evil  which  they  tried  to  avoid.  These  are  lucid 
intervals. 

It  must  also  be  remembered  that  insanity  has  also,  sometimes,  the 
effect  of  increasing  the  natural  powers  of  the  person  insane,  so  that 
it  is  no  proof  of  sanity,  as  Locke  thought,  that  the  patient  discovers 
apparent  understanding  and  judgment.  Pinel  speaks  of  a  madman 
who,  during  his  lucid  intervals,  was  a  man  of  very  ordinary  powers, 
and  whose  understanding  had  not  been  cultivated  (having  before 
been  employed  in  the  severe  drudgery  of  manual  labour),  but  who, 
during  nis  fits,  reasoned  on  the  events  of  the  Revolution  with 
dignity,  purity  of  language,  and  all  the  strength  of  reason  which 
could  have  been  expected  from  the  most  learned  philosopher  in  a 
state  of  health.  It  is  only  necessary  to  open  any  work  on  insanity 
to  find  many  examples  of  the  same  sort,  all  having  their  explana- 
tion in  this,  that  insanity  here  acts  in  stimulating  tne  action  of  the 
brain,  and  thus  producing  that  exciting  and  exhilarating  effect 
which  opium  or  ardent  spirits  produce,  before  their  narcotic  influ- 
ence begins.     Nor  is  it  proof  (standing  alone)  of  a  lucid  interval. 
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or  of  sanity  of  mind,  that  the  patient  is  capable  of  worshipping  the 
Deity  correctly  and  consistently, — a  point  much  dwelt  upon  in 
the  case  of  Yoolow,  who  was  ouite  competent  for  this  duty.  "  I 
have  often  known,"  says  Dr  Halloran,  '^  maniacs  of  the  worst  class, 
in  whom  the  faculty  of  thinking  correctly  on  all  other  subjects  had 
been  entirely  suspended,  still  retain  the  power  of  addressing  the  Deity 
in  a  consistent  and  fervent  manner,  and  to  attend  the  call  for  devotion 
with  the  most  regular  demeanour"  {Halloran  on  Insanity,  p.  21). 

Lord  Thurlow  was  of  opinion  that  a  lucid  interval  must  be  esta- 
blished by  evidence  as  strong  and  demonstrative  of  the  fact,  as 
where  the  object  of  the  proof  is  to  establish  derangement  (Brovsn's 
Chancery  Cases,  vol.  iii.,  p.  443-4).  But  Lord  Eldon  disapproved 
of  thifi  doctrine,  holding  that  the  same  evidence  was  not  at  all 
necessary,  and  that  much  less  strong  evidence  would  be  taken 
{Ex  parte  Holyland,  Vesey  Bep.,  vol.  xi.,  p.  10) ;  and  Sir  John 
NichoU  in  a  late  case  observed,  ^' JNFor  am  I  able  exactly  to  understand 
what  is  meant  by  a  lucid  interval,  if  it  does  not  take  place  when  no 
symptom  of  delusion  can  be  called  forth  at  the  time.  How,  but  by 
the  manifestation  of  delusion,  is  the  insanity  proved  to  exist  at  any 
one  time  t  The  disorder  may  not  be  permanently  and  altogether 
eradicated, — it  may  only  intermit, — it  may  be  liable  to  return ;  but 
if  the  mind  is  apparently  rational  upon  all  subjects,  and  no  symptoms 
of  delusion  can  be  called  forth  on  any  subject,  the  disorder  is  for 
that  time  absent ;  there  is  then  an  interval,  if  there  be  any  such  a3 
a  lucid  interval.  It  may  often  be  difficult  to  prove  a  lucid  interval, 
because  it  is  difficult  to  ascertain  the  total  absence  of  delusion."^ 
Sir  W.  Wynne,  in  Clark  v.  Cartwrighty  1793  (1  Phillimore,  Eccl. 
Cases,  p.  90),  observed :  ^^  The  strongest  and  the  best  pix>of  of  lucid 
interval  is  that  which  arises  from  the  act  itself.  That  I  look  upon  as 
the  thing  first  to  be  examined ;  and  if  it  can  be  proved  and  established 
that  it  is  a  rational  act,  rationally  done,  the  whole  case  is  proved." 
But  there  must  be  complete  and  absolute  proof  tliat  the  act  was  the 
party's  own,  done  without  suggestion  or  assistance.  This  doctrine  of 
Sir  W.  Wynne  appears  to  be  law  in  Scotland  too  (Bankt.  1,  7,  10 
in  Jin.)  J  and  was  to  a  great  degree  sanctioned  by  a  decision  of  the 
House  of  Lords,  reversing  the  judgment  of  the  Court  below  (Tawart 
v.  Sellaray  16th  May  1857,  4  Dow's  Reports,  p.  231). 

We  must  leave  this  interesting  subject  for  the  present.  It  has 
been  by  far  too  little  studied  by  Scotch  lawyers.  Nothing  indeed 
can  be  more  melancholy  or  unscientific  than  some  of  the  views  on 
the  subject  in  our  legal  treatises ;  and  it  would  be  a  national  service 
if  in  some  of  the  cases  on  this  subject  the  Lord  Justice-Clerk  would 
give  such  an  exposition  of  the  Scotch  law  on  the  matter  as  would 
/serve  for  a  guide  to  the  public,  and  bring  the  law  somewhat  in  ac- 
cordance with  modem  science. 

'  3  Haggard's  Rep.,  575,  Wheeler  and  Batsford  v.  Alderson.  See  the  opinion 
of  the  Chancellor  D'Agueesan  on  this  subject,  in  Evans'  Pothier  on  Obligations^ 
vol.  ii..  p.  668— -one  of  the  most  eloquent  of  the  great  Chancellor's  pleadings. 
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THE  NATURE  AND  EXTENT  OF  PROPERTY  IN  LAND. 

CHASEMORE  V.  EDWARDE8. 

How  far  may  a  man  do  as  he  likes  with  his  own  1  The  answer  the 
law  makes  is — "  Sic  utere  tno,  ut  alienum  non  laedas."  Property 
implies  an  absolute  use  of  a  subject,  so  far  as  it  is  useable.  Gener- 
ally an  owner  may  do  what  he  pleases  with  his  own  land  within  the 
boundary  thereof — a  caelo  usque  ad  centrum.  On  the  one  hand, 
he  may  excavate  and  build  to  the  verge ;  on  the  other,  he  may  pre- 
vent intrusion  by  the  projection  of  his  neighboui^s  wall,  the  over- 
shadowing of  his  trees,  or  the  fall  of  his  rain-drop.  But  this  right 
is  qualified  by  the  condition  that  the  neighbouring  proprietor  must 
be  suffered  to  enjoy  the  same  rights,  in  the  like  absolute  manner. 
Therefore — (1.)  His  operations  must  not  be  emulous;  t.^.,  useless 
and  unnecessary, — proceeding  from  a  wanton  wish  to  beget  annoy- 
ance ;  (2.)  They  must  be  conducted  with  a  prudent  regard  to  his 
neighboni^s  interests,  so  as  to  avoid  injury  to  him  either  through 
carelessness  or  design  ;  (3.)  His  operations  must  not  end  in  the  crea- 
tion of  a  public  nuisance,  such  as  the  erection  of  a  work  which,  with- 
out being  actually  unwholesome,  makes  life  substantially  uncom- 
fortable. 

In  applying  these  principles,  the  difficulty  that  has  been  expe- 
rienced is,  where  the  injury,  without  being  intentional,  has  been 
occasioned  incidentally  to  a  neighbouring  proprietor.  It  has  been 
said  that,  if  of  two  adjoining  proprietors,  A  and  B,  A  builds  a  house 
close  to  the  boundary,  and  i)  afterwards  digs  within  his  own  land  so 
near  to  the  foundation  of  A's  house  as  to  cause  it  to  fall,  ^^  no  action 
lies  at  the  suit  of  A  against  B,  because  this  was  the  fault  of  A  him- 
self, that  he  built  his  house  so  near  to  the  land  of  B,  for  he  could 
not  by  his  act  hinder  B  from  making  the  most  profitable  use  of  B*s 
own  land"  (Wyatt  v.  Harrison,  3  B.  and  Ad.  871).  The  case  put 
was  treated  as  one  of  damnum  absque  injuria;  but  it  is  open  to  the 
remark,  that  the  right  to  lateral  support  is  just  as  necessary  as 
where  the  tenements  are  superincumbent.  At  the  same  time,  it 
would  seem  that  one  may  build  to  the  verge  of  his  land  as  high  as 
Babel,  even  though  he  should  thereby  obstruct  his  neighbour's 
lights  (Bell's  Pr.  §  965). 

This  question  has  most  frequently  occurred  in  disputes  as  to  the 
right  to  running  water.  The  distinction  is  occasionally  overlooked 
— that  though  the  proprietor  of  each  bank  of  a  stream  is  proprietor 
of  the  land  up  to  its  middle,  there  is  no  such  thing  as  property  in 
the  stream  itself.  Proprietors  on  both  sides — superior  and  inferior 
— have  all  an  equal  right  to  the  use  of  the  water  as  it  runs ;  and 
therefore  no  one  of  them  is  at  liberty  to  divert  its  course,  drain  it, 
pollute  it,  or  do  anything  calculated  to  interfere  with  the  natural 
or  customary  use  to  which  it  has  been  put.     "  No  proprietor  can 
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either  diininish  the  quantity  of  water  which  would  otherwise  descend 
to  the  proprietors  below,  nor  throw  the  water  back  on  the  proprie- 
tors above"  {Wright  v.  Howard,  1  S.  and  S.  203). 

Speaking  on  a  kindred  subject,  Lord  Cockbum  observes,  with 
his  usual  force : — ^^  In  regard  to  rivers,  there  are  different  cases,  in 
which  the  results  will  be  different.  I.  The  river  may  be  a  public 
river,  or  immemorially  abandoned  to  public  works.  2.  It  may  be 
a  private  river,  retained  for  the  primary  purposes  to  which  water 
is  applicable.  These  two  cases  are  clear;  as  in  the  one  there  is 
scarcely  anything  that  would  be  a  nuisance,  and  in  the  other  there 
is  scarcely  anything  that  would  not  be  a  nuisance.  3.  There  is, 
however,  an  intermediate  case,  where  the  stream  has  been  partly 
appropriated  to  manufacturing  purposes,  and  is  in  part  applicable 
to  the  primary  uses.  Such  a  case  is  regulated  by  this  rule,  that  no 
person  is  entitled  to  destroy,  or  materially  impair  its  fitness  previously 
existing,  either  by  establishing  a  new  process,  or  by  carrying  on  one 
already  existing  to  a  greater  extent  than  formerly"  {Collins  v. 
Hamilton^  15  S.  895). 

The  House  of  Lords  has  recently  been  called  on  to  determine 
a  question,  not  as  to  flowing  water,  but  as  to  the  right  in  water  per* 
colating  through  the  soil.  The  case — Chasemore  v.  Edwardea — was 
characterised  by  Lord  Kingsdown  ^'  as  one  of  the  most  important 
which  ever  came  before  a  court  of  justice."  The  judgment  we  give 
entire,  as  a  splendid  specimen  of  the  talent  which  now  adorns  the 
Ultimate  Court  of  Appeal.  The  action  was  at  the  instance  of  a 
millowoer,  whose  mill  is  driven  by  the  river  Wandle — a  river  which 
is  largely  fed  by  a  rainfall  of  a  district  many  thousand  acres  in  extent, 
comprising  the  town  of  Croydon  and  its  vicinity.  The  Croydon 
Board  of  Health  sunk  a  well  74  feet  deep  in  land  of  their  own, 
about  a  quarter  of  a  mile  from  the  commencement  of  the  river, 
from  which  they  pumped  600,000  gallons  a  day.  This  exhausted 
the  river  Wandle,  and  stopped  the  plaintiff's  mill.  Had  he  an 
action  against  them  ?  The  House  of  Lords  says,  No,  he  has  not 
The  right  to  running  water,  and  the  right  to  percolating  water 
underground,  are  different.  A  proprietor  is  entitled  to  the  free  and 
unobstructed  use  of  the  former,  as  incident  to  the  possession  of  his 
land ;  but  as  regards  the  latter,  he  may  pump,  drain,  intercept,  as  he 
pleases,  within  his  own  boundary,  in  virtue  of  his  absolute  right  of 
ownership. 

An  intermediate  case,  left  in  some  doubt,  is  that  of  subterranean 
running  or  standing  water.  For  instance,  is  one,  by  means  of  legal 
mining  operations  in  his  own  property,  entitled  to  drain  an  unknown 
coal  waste,  and  thereby  bring  down  the  houses  built  on  the  surface  ? 
There  is  a  case — Bald  v.  The  Alloa  Coal  Company^  30  May  1854, 
16  D.  870 — in  which  this  point  was  mooted.  But,  though  the 
owner  of  the  injured  tenement  was  there  found  entitled  to  damages, 
there  were  specialties  in  the  case  which  detract  from  its  weight  as  an 
authority  in  favour  of  the  affirmative  of  the  proposition.    The  pur^ 
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Buer  and  defenders  held  of  the  same  landlord  (who  was  made  a 
party).  They  knew  of  the  existence  of  the  waste,  and  might,  in  the 
opinion  of  the  jury,  have  prevented  the  injury.  Amidst  these  facts, 
the  general  question  seems  t9  have  been  lost  sight  of ;  but  in  a  coun- 
try abounding  in  so  much  mineral  wealth,  we  may  soon  expect  to 
see  it  arising  for  decision. 

The  following  excellent  report  of  the  judgment  in  Chaaemore  v. 
Edwardes  is  taken  from  the  Weekly  Reporter : — 

The  following  judges  were  present : — Wightman^  J.,  Willtamj», 
J.,  Martin,  B.,  Crompton,  J.,  Bramwell,  B.,  and  Watson,  B* 

At  the  conclusion  of  the  argument,  the  following  question  was 
pat  to  the  judges : — "Whether,  under  the  circumstances  stated  in 
the  printed  case,  the  Croydon  Local  Board  of  Health  are  legally 
liable  to  the  action  of  the  appellant  for  the  abstraction  of  the  water 
in  the  manner  described!" 

June  11.  Wightman,  J. — The  plaintiff  is  the  occupier  of  an 
ancient  mill  on  the  river  Wandle,  and  for  more  than  sixty  years 
before  the  present  action  he,  and  all  the  preceding  occupiers  of  the 
mill,  used,  as  of  right,  the  flow  of  the  river  for  the  purpose  of  work* 
ing  their  mill.  It  also  appears  that  the  river  always  has  been  sup* 
plied,  above  the  plaintiffs  mill,  in  part,  by  the  water  produced  by 
the  rainfall  on  a  district  of  many  thousand  acres  in  extent,  compris* 
ing  the  town  of  Croydon  and  its  vicinity.  The  water  of  the  rainfall 
sinks  into  the  ground  to  various  depths,  and  then  flows  and  perco- 
lates through  the  strata  to  the  Wandle,  part  rising  to  tlie  surface, 
and  part  finding  its  way  underground  in  courses  which  continually 
vary.  The  Local  Board  of  Health  of  Croydon  (represented  in  this 
action  by  the  defendant),  for  the  purpose  of  supplying  the  town  with 
water,  and  for  other  sanitary  purposes,  sunk  a  well  in  their  own 
land  in  the  towns,  and  about  a  quarter  of  a  mile  from  the  river 
Wandle,  and  pumped  up  large  quantities  of  water  from  their  weU 
for  the  supply  of  Croydon ;  and  by  means  of  the  well  and  the  pump- 
ing, the  Local  Board  of  Health  did  divert  and  intercept  undergroud 
water,  but  underground  water  only,  that  otherwise  would  have 
flowed  and  found  its  way  into  the  river,  and  so  to  the  plaintiff's  mill ; 
and  the  quantity  so  diverted  and  intercepted  was  sufficient  to  be  of 
sensible  value  towards  the  working  of  the  plaintiff's  mill. 

The  question  is,  whether  the  plaintiff  can  maintain  an  action 
against  the  Local  Board  of  Health  for  this  diversion  and'  intercep- 
tion of  the  underground  water. 

The  law  respecting  the  right  to  water  flowing  in  definite,  visible 
channels,  may  be  considered  as  pretty  well  settled  by  several  modem 
<iecisions,  and  is  very  clearly  enunciated  in  the  judgment  of  the 
Court  of  Exchequer,  Embray  v.  Owen^  6  Exch.  369.  But  the  law, 
as  laid  down  in  those  cases,  is  inapplicable  to  the  case  of  subter- 
ranean water  not  flowing  in  any  definite  channel,  nor  indeed  at  all, 
in  the  ordinary  sense,  but  percolating  or  oozing  through  the  soil, 
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more  or  hasy  tccbrding  to  the  quaatity  of  rain  that  may  chance  to 
fall. 

The  inapplicability  of  the  general  law  respecting  rights  to  water 
in  such  a  case  has  been  recognised  and  observed  upon  by  many 
judges  whose  opinions  are  of  the  greatest  weight  and  authority. 

In  Rawstron  v.  Taylor ^  11  Ex.  382,  Parkot  B.^  in  delivering  the 
judgment  of  the  Court,  says, — ^<  This  is  the  case  of  common  surface 
water  flowing  in  no  definite  channel,  thoagh  contributing  to  the 
supply  of  the  plaintiff's  mill.  The  waters  having  no  definite  course, 
and  the  supply  not  being  constant,  the  plaintiff  is  not  entitled  to  it. 
The  right  to  have  a  stream  running  in  its  natural  direction  does  not 
depend  upon  a  supposed  grant,  but  injure  naJtarmr  In  delivering 
the  judgment  of  tne  Court  of  Exchequer  in  the  subsequent  case  of 
Bro€uibefU  v.  Batnabothamy  11  Ex.  615,  Alderson,  B.,  observes^  that 
^  all  the  water  felling  firom  heaven,  and  shed  upon  the  surface  of  a 
hill,  at  the  foot  of  whidii  a  brook  runs,  must  by  force  of  gravity  find 
its  way  to  the  bottom,  and  so  to  the  brook ;  bat  this  does  not  pre- 
vent the  owner  of  the  land  on  which  it  falls  from  dealing  with  it  as 
he  pleases.  He  cannot  do  so  if  the  water  has  arrived  at  and  is  flow- 
ing in  some  definite  channel.  There  is  h^re  no  watereourse  at  all."* 
In  the  earlier  case  of  Acton  v.  Blwndell^  12  M.  and  W.  349,  the 
Court  of  Exchequer  were  of  ojHnion  that  the  owner  of  the  snrfacti 
might  apply  subterranean  water  as  he  pleased,  and  that  any  incon- 
venience to  his  neighbour  firom  so  doing  was  damnum  cAsqtte  injitridj 
and  gave  no  ground  of  action.  There  is  no  ease  or  authority  of 
which  I  am  aware  that  can  be  cited  in  support  of  the  posidon  con* 
tended  for  by  the  plaintifl^  or  in  which  the  right  to  subterranean 
percolating  water  adverse  to  that  of  the  owner  of  the  soil  came  in 
question,  except  the  nisi  priua  case  of  Bolston  v.  Bensted^  1  Camp. 
463^  and  Dickinson  v.  Ths  Orand  Junction  Canal  Company^  7  Ex. 
282.  In  the  first  of  these  cases.  Lord  B^enborbugh  is  reported  to 
have  expressed  an  opinion  that  twenty  years'  enjoyment  of  the  use 
of  water  in  any  manner  afforded  an  exclusive  presumption  of  right. 
This  opinion  amounted  only  to  the  dictum  of  an  eminent  jndgey 
followed  bv  no  decision  upon  the  point,  for  the  case  ended  m  tne 
withdrawal  of  a  juror,  and  is  directly  at  variance  with  the  judgment 
of  the  Court  of  Excheouer  in  the  other  case,  in  which  the  Court 
held  ^'  that  the  right  to  nave  a  stream  running  in  its  natural  course 
is  fio£  by  a  presumed  grant  faxa  long  acquiescence  on  the  port  of 
the  riparian  proprietors  above  and  below,  but  is  ex  jure  noBturm^  and 
an  incident  of  property  as  much  as  the  right  to  have  the  soil  itself 
in  its  natural  state  unaltered  by  the  acts  of  a  neighbouring  pro- 
prietor^  who  cannot  dig  so  as  to  deprive  it  of  the  support  of  his  land." 

In  the  case  of  DicHnaon  v.  Th^  Chand  Jtmetion  Canal  Covnocmy^ 
the  very  question  now  b^sre  vour  Lordships*  House  arose,  and  that 
case  is  relied  upon  by  the  plaintiff  as  a  decisive  authority  in  his 
favour.    The  Court  of  Exchequer  was  of  <^union  that  the  companyi 
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by  dig^nfic  a  well  and  pampin^r  oat  the  water,  and  so  interceptini; 
aiid  SivertiDg  under^ound  and  percolating  water  which  woolH 
otherwise  have  gone  into  a  stream  which  flowed  to  the  plaintiff's 
mill,  and  was  applied  to  the  working  of  it,  had  rendered  them- 
selves liable  to  an  action  for  the  infringement  of  a  right  at  common 
law.  In  the  same  judgment,  however,  the  Coart  reiers  to  the  case 
of  Acton  V.  Blunddlj  apparentlv  with  approbation.  Bat  the  Court 
treats  the  case  of  underground  percolating  water  as  governed  by 
the  same  rules  as  would  obtain  in  the  case  of  visible  streams  and 
watercourses  above  ground ;  and  no  remark  or  comment  is  made 
or  reason  assigned  bj  the  Court  for  arriving  at  a  conclusion  which 
not  only  does  not  seem  warranted  by  the  premises  previously  adopted, 
but  is  in  effect  hardly  consistent  with  them.  The  plaintiff  in  that 
case  was  held  to  have  a  cause  of  action,  independently  of  any  in- 
fringement of  a  right  at  common  law,  by  reason  of  the  breach  of  an 
agreement  between  the  parties  and  of  an  Act  of  Parliament ;  and  a 
decision  upon  the  right  at  common  law  seems  not  to  have  been 
necessary  for  determining  the  suit  between  the  parties.  These  con- 
siderations greatly  weaken  the  effect  of  the  case  of  Dickinson  v. 
The  Grand  Junction  Canal  Company^  as  an  authority  against  the 
defendant  upon  the  point  now  in  question ;  but  it  is  an  authority  in 
his  favour  to  show  that  a  right  to  water  is  not  hj  a  presumed  grant 
from  long  acquiescence,  but,  if  it  exists  at  all,  is  jure  naturce,  and 
that  the  rules  of  law  that  regulate  the  rights  of  parties  to  the  use  of 
water  are  hardly,  or  rather  not  at  all,  applicable  to  the  case  of  waters 
percolating  underground. 

In  such  a  case  as  the  present,  is  any  right  derived  from  the  use 
of  the  water  of  the  river  Wandle  for  upwards  of  twenty  years  for 
working  the  plaintifi^s  millt  Any  such  right  against  another, 
founded  upon  length  of  enjoyment,  is  supposed  to  have  originated  in 
some  grant,  which  is  presumed  from  the  owner  of  what  is  sometimes 
called  the  servient  tenement.  But  what  grant  can  be  presumed  in 
the  case  of  percolating  waters,  depending  upon  the  quantity  of  rain 
falling  or  the  natural  moisture  of  the  soil,  and,  in  the  absence  of  any 
visible  means  of  knowing  to  what  extent,  if  at  all,  the  enjoyment  of 
the  plaintiff's  mill  would  be  affected  by  any  water  percolating  in 
and  out  of  the  defendant's  or  any  other  landf  The  presumption  of 
a  grant  only  arises  where  the  person  against  whom  it  is  to  be  raised 
might  have  prevented  the  exercise  of  the  subject  of  the  presumed 
grant;  but  how  could  he  prevent  or  stop  the  percolation  of  water t 
The  Court  of  Exchequer,  indeed,  in  the  case  of  Dickinson  v.  The 
Grand  Junction  Canal  Company^  expressly  repudiates  the  notion 
that  such  a  right  as  that  in  question  can  be  founded  on  a  presumed 
grant,  but  declares  that,  with  respect  to  running  water,  it  is  jure 
naturcB.  Kso,  hfortioriy  the  right,  if  it  exist  at  all,  in  the  case  of 
subterranean  percolating  water,  is  jure  naturcgj  and  not  by  presumed 
grant,  and  the  circumstance  of  the  mill  being  ancient  would,  in  that 
case,  make  no  difference. 
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The  qaestion,  then,  is^  whether  the  plaintiff  has  such  a  right  as  he 
claims  jure  naturcB  to  prevent  the  defendant  sinking  a  well  in  his 
own  ground  at  a  distance  from  the  mill,  and  so  absorbing  the  water 
percolating  in  and  into  his  own  ground  beneath  the  surface,  if  such 
absorption  has  the  effect  of  diminishing  the  quantity  of  water  which 
would  otherwise  find  its  way  into  the  river  Wandle,  and  by  such 
diminution  affects  the  working  of  the  plaintiff's  mill.  It  is  impossible 
to  reconcile  such  a  right  with  the  natural  and  ordinary  rights  of 
landowners,  or  to  fix  any  reasonable  limits  to  the  exercise  of  such  a 
right. 

Such  a  right  as  that  contended  for  by  the  plaintiff  would  inter- 
fere with,  if  not  prevent,  the  draining  of  land  by  the  owner.  Sup- 
Eose,  as  it  was  put  at  the  bar  in  argument,  a  man  sunk  a  well  upon 
is  own  land,  and  the  amount  of  percolating  water  which  found  its 
way  into  it  had  no  sensible  effect  upon  the  quantity  of  water  in  the 
river  which  ran  to  the  plaintiff's  mill,  no  action  would  be  maintain- 
able ;  but  if  many  landowners  sunk  wells  upon  their  own  lands,  and 
thereby  absorbed  so  much  of  the  percolating  water,  by  the  united 
effect  of  all  the  wells,  as  would  sensibly  and  injuriously  diminish  the 
quantity  of  water  in  the  river,  though  no  one  well  alone  would  have 
that  effect,  could  an  action  be  maintained  against  any  one  of  them, 
and  if  any,  which,  for  it  is  clear  that  no  action  could  be  maintained 
against  them  jointly  t 

In  the  course  of  the  argument.  Lord  Brougham  adverted  to  the 
French  Artesian  Well  at  the  Abattoir  de  Grenelle,  which  was  said 
to  draw  part  of  its  supplies  from  a  distance  of  forty  miles,  but  un- 
derground, and,  as  far  as  is  known,  from  percolating  water.  In  the 
present  case,  the  water  which  finds  its  way  into  the  defendant's  well 
is  drained  from  and  percolates  through  an  extensive  district,  but  it 
is  impossible  to  say  how  much  from  any  part.  If  the  rain  which 
has  fallen  may  not  be  intercepted  whilst  it  is  merely  percolating 
through  the  soil,  no  man  could  safely  collect  the  rain-water  as  it  fell 
into  a  pond  ;  nor  would  he  have  a  right  to  intercept  its  fall  before 
it  reached  the  ground,  by  extensive  roofing,  from  which  it  might  be 
conveyed  to  tanks,  to  the  sensible  diminution  of  water  which  had, 
before  the  erection  of  such  impediments,  reached  the  ground,  and 
flowed  to  the  plaintiff's  mill.  In  the  present  case,  the  defendant's 
well  is  only  a  quarter  of  a  mile  from  the  river  Wandle ;  but  the 
question  would  nave  been  the  same  if  the  distance  had  been  ten  or 
twenty  or  more  miles  distant,  provided  the  effect  had  been  to  pre- 
vent underground  percolating  water  from  finding  its  way  into  the 
river,  and  increasing  its  quantity,  to  the  detriment  of  the  plaintiff's 
mill.  Such  a  right  as  that  claimed  by  the  plaintiff  is  so  indefinite 
and  unlimited,  that,  unsupported  as  it  is  by  any  weight  of  authority, 
we  do  not  think  that  it  can  be  well  founded,  or  that  the  present 
action  is  maintainable ;  and  we  therefore  answer  your  Lordships' 
question  in  the  negative. 

July  27.  Lord  Chelmsford.  —  The  question  in  this  case  is, 
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whether  the  plaintiff  in  error  ia  entitled  to  daiiB  a^iia^t  the  de- 
fendants the  right  to  have  the  benefit  of  the  rain-water  which  falls 
upon  a  district  of  many  thousand  acres  in  extent,  and  pefoolates 
through  the  strata  to  the  river  Wandle,  increasing  the  supplj  €i 
water  in  the  river,  and  beiog  of  sensible  vdue  in  and  towaros  the 
working  of  an  ancient  mill  belonging  to  the  plaintiff.  The  acts  of 
the  defendants,  by  which  this  underground  water  was  interrupted 
and  prevented  from  finding  its  way  into  the  river,  were  done  upon 
their  own  land.  It  was  conceded  by  the  plaintiff  in  argument  that 
a  landowner  had  a  limited  and  qualified  right  to  appropriate  water, 
the  course  of  which  is  invisible  and  undefined,  exactly  to  the  same 
extent,  and  for  the  same  purposes,  as  he  would  be  entitled  to  use 
water  flowing  in  a  defined  and  visible  channel.  This,  it  was  con* 
tended,  must  be  confined  to  a  reasonable  use  of  the  water  for 
domestic  and  agricultural  purpases;  and,  perhaps,  it  was  said, 
according  to  the'  opinion  0S  Chancdlor  Kent,  for  the  pBirposes  d 
manufacture ;  also  it  must  further  be  admitted^  amd  appeared  to  be 
so  in  argument,  that  in  addition  to  the  direct  uses  to  whidi  the 
water  may  be  diverted,  if  in  the  regular  course  of  mining  openir* 
tions  the  percolation  of  underground  water  is  arrested  in  its  pro- 
gress, md  preveated  reaching  a  point  where  it  wooU  have  increased 
a  supply  which  had  previously  been  usefully  employed  bv  an  ad- 
joining landowner,  he  can  maintain  no  action  for  the  loss  of  the  water 
thus  cut  off  from  him.  A  distinction  was  suggested  between  such  a 
use  as  the  one  last  mentioned,  where  the  interception  of  the  water 
was  merely  the  consequence  of  operation  upon  a  party's  own  land, 
and  the  present,  where  the  very  end  and  object  of  the  act  done  was 
to  collect  and  appropriate  the  water ;  and  upon  the  state  of  things 
existing  in  this  case,  a  Airther  distinction  was  insisted  upon  between 
a  party  sinking  a  well  in  his  own  land^  either  for  domestic  or  agri- 
cultural or  manufacturing  purposes,  and  a  public  board  or  a  water 
company  doing  the  same  thing  for  sanitary  purposes,  or  for  supply- 
ing the  inhabitants  of  the  neignbourbood  with  water.  Before,  how- 
ever, the  plaintiff  can  question  the  act  of  the  defendants,  or  discuss 
with  them  the  reasonableness  of  their  claim  to  apinropriate  this 
underground  water  for  their  own  purposes,  he  must  first  establish 
his  own  right  to  have  it  pass  freely  to  his  mill,  subject  only  to  di0 
qualified  and  restricted  use  of  it  to  which  each  owner  may  be 
entitled  through  whose  land  it  mav  make  its  way ;  and  it  seems  to 
D9e  that  both  principle  and  authority  are  opposed  to  such  a  right. 

The  law  as  to  water  flowing  in  a  certain  and  definite  channel, 
has  been  conclusively  settled  by  a  series  of  decisions^  in  which  the 
whole  subject  has  been  very  fully  and  satisfiaictorily  considered,  and 
the  relative  rights  and  duties  of  riparian  proprietors  have  been 
carefully  adjusted  and  established.  The  principle  of  these  decisions 
seems  to  me  to  be  applicable  to  all  water  flowing  in  a  certain  aad 
defined  course,  whether  in  an  open  visible  stream,  or  in  a  subtttr-. 
ranean  channel ;  and  I  agree  with  the  observation  of  Lord  Chief 
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Baron  Pollock,  in  Dickinaon  ▼.  The  Grand  Junction  Caned  Com^ 
pony,  that  ^if  the  coarse  of  a  subterranean  stream  were  well 
Known,  as  is  the  case  with  many  which  sink  under  ground,  pursue 
for  a  short  space  a  subterraneous  course,  and  then  emerge  again,  it 
never  could  be  contended  that  the  owner  of  the  soil  under  which  the 
stream  flowed  could  not  maintain  an  action  for  the  diversion  of  it, 
if  it  took  place  under  such  circumstances  as  would  have  enabled 
him  to  recover  if  the  stream  had  been  wholly  above  ground."  But  it 
appears  to  me  that  the  principles  which  apply  to  flowing  water  in 
streams  or  rivers,  the  right  to  the  flow  of  which  in  the  natural  state 
is  incident  to  the  property  through  which  it  passes,  are  wholly  inap- 
plicable to  water  percolating  through  underground  strata,  which  has 
no  certain  course,  no  defined  limit,  but  whidi  oozes  through  the  soil 
in  every  direction  in  which  the  rain  penetrates.  There  is  no  diffi- 
culty in  determining  the  rights  of  tne  different  pn»rietors  to  the 
usufruct  of  the  water  in  a  running  stream.  Wnettier  it  has  been 
increased  by  floods  or  diminished  by  drought,  it  flows  on  in  the 
same  ascertained  course,  and  the  use,  which  every  owner  may  claim, 
is  only  of  the  water  which  has  entered  into  and  become  a  part  of 
the  stream.  But  the  right  to  percolating  underground  water  is 
necessarily  of  a  very  uncertain  description.  When  does  this  right 
commence  ?  Before  or  after  the  ram  has  found  its  way  to  the 
ground?  If  the  owner  of  land  through  which  the  water  filters  can- 
not intercept  it  in  its  progress,  can  he  prevent  its  descending  to  the 
earth  at  all  by  catching  it  in  tanks  or  cisterns,  and  how  far  will  the 
right  to  this  water  supply  extend  ?  In  this  case,  the  water  which 
ultimately  finds  its  way  to  the  river  Wandle  is  strained  through  the 
soil  of  several  thousand  acres.  Are  the  most  distant  landowners, 
as  well  as  the  adjacent  ones,  to  be  bound,  at  their  peril,  to  take  care 
to  use  their  lands  so  as  not  ti>  int^rupt  the  oozing  of  the  water 
through  the  soil  to  a  greater  e:(tent  tnan  shall  be  necessary  for 
their  awn  actual  wants  ?  For,  with  Mr  Justice  Coleridge,  I  do 
not  see  ^'  how  the  ignorance  which  the  landowner  has  of  the  course 
of  the  sfHrings  below  the  surface,  of  the  changes  they  undergo,  and 
of  the  date  of  their  commencement,  is  material^  in  respect  of  a  right 
which  does  not  grow  out  of  the  assent  or  acquiescence  of  the  land- 
owner, as  in  the  case  of  a  servitude,  but  out  c»f  the  nature  of  the 
thing  itself." 

This  distinction  between  water  flowing  in  a  definite  channel,  and 
water,  whether  above  or  underground,  not  flowing  in  a  stream  at 
all,  but  either  draining  ofi^  the  surface  of  the  land,  or  oozing  through 
the  underground  soil  in  vaiying  quantities  and  in  uncertain  direo- 
tions,  depending  upon  the  variations  of  the  atmosphere,  appears  to 
be  well  settled  by  the  cases  cited  in  argument.  In  Rawsiron  v. 
TayloTj  11  Ex.  369,  it  was  held,  that  in  the  case  of  common  surface 
water  rising  out  of  spongy  or  boggy  ground,  and  flowing  in  no 
definite  channel,  the  landowner  was  ^ititled  to  get  rid  of  it  in  any 
way  he  pleased,  although  it  contributed  to  the  supply  of  the  plain 
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tifiPs  mill.  Mr  Baron  Parkci  in  his  judgment,  observes,  ^^This 
water  having  no  defined  course,  and  its  supply  being  merely  casual, 
the  defendant  is  entitled  to  get|  rid  of  it  in  any  way  he  pleases." 
And  in  Broadbent  v.  Bamsbotham^  2  Ex.  602,  it  was  decided  that  a 
landowner  has  a  right  to  appropriate  surface  water  which  flows  over 
his  land  in  no  definite  channel,  although  the  water  is  thereby  pre- 
vented from  reaching  a  brook,  the  stream  of  which  had  for  more 
than  fifty  years  worked  the  plaintiff's  mill. — Baron  Aldcrson,  in 
delivering  the  judgment  of  thejOourt  in  that  case,  says,  **  No  doubt 
all  the  water  falling  from  heaven  and  shed  upon  the  surface  of  a 
hill,  at  the  foot  of  which  a  brook  runs,  must,  by  the  natural  force  of 
gravity,  find  its  way  to  the  bottom,  and  so  into  the  brook ;  but  this 
does  not  prevent  tne  owner  of  the  land  on  which  the  water  falls 
from  dealing  with  it  as  he  may  please,  and  appropriating  it.  He 
cannot,  it  is  true,  do  so  if  the  water  has  arrived  at  and  is  flowing  in 
some  natural  channel  already  formed,  but  he  has  a  perfect  right  to 
appropriate  it  before  it  arrives  at  such  channel."  These  cases 
apply  to  the  right  to  surface  water  not  flowing  in  any  defined 
natural  watercourse,  but  of  course  the  principles  they  establish 
are  equally,  if  not  more  strongly  applicable  to  subterranean  water 
of  the  same  casual,  undefined,  and  varying  description.  This  ap- 
pears clearly  to  have  been  the  opinion  of  Tindal,  C.  J.,  and  the 
Court  of  Exchequer  Chamber,  in  the  case  of  Acton  v.  Blundell,  al- 
though the  Court  abstained  from  intimating  any  opinion  as  to  what 
might  have  been  the  rule  of  law  if  there  had  been  an  uninterrupted 
use  for  twenty  years  of  the  well  of  the  plaintiff,  which  had 
been  laid  dry  by  the  mining  operations  of  the  defendant.  Yet  the 
Chief  Justice,  having  prefaced  his  judgment  by  stating  that  ^^the 

Siestion  argued  had  been  in  substance  this — whether  the  right  to 
e  enjoyment  of  an  underground  spring,  or  of  a  well  supplied  by 
such  underground  spring,  is  governed  by  the  same  rule  of  law  as 
that  which  applied  to  this,  and  regulates  a  watercourse  flowing  on 
the  surface,"  he  concludes  with  these  words :  "  We  think  that  the 
present  case  is  not  to  be  governed  by  the  law  which  applies  to 
rivers  and  flowing  streams,  but  that  it  rather  falls  within  the  prin- 
ciple which  gives  to  the  owner  of  the  soil  all  that  lies  beneath  the 
surface,  that  the  land  immediately  below  is  his  property,  whether  it 
is  solid  rock,  or  porous  ground,  or  venous  earth,  or  part  soil,  part 
water — that  the  person  wlio  owns  the  surface  may  dig  therein,  and 
apply  all  that  is  tnere  found  to  his  own  purposes  at  his  free  will  and 
pleasure ;  and  that  if,  in  the  exercise  of  sucn  rights,  he  intercepts  or 
drains  off  the  water  collected  from  underground  springs  in  his  neigh- 
bour's well,  this  inconvenience  to  his  neighbour  falls  within  the  de- 
scription of  damtmm  absque  injuria^  which  cannot  become  the  ground 
of  an  action."  The  Court  of  Exchequer,  in  the  present  case,  gave 
judgment  for  the  defendant  without  argument,  on  the  authority  of 
the  decision  in  Broadbent  v.  Ranisbotham.  The  Court  of  Ex- 
chequer Chamber  afiirmed  that  judgment ;  there  having  been  only 
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one  dissentient  opinion,  which,  however,  pronounced  (as  it  was)  by 
a  most  learned  and  able  judge  (Mr  Justice  Coleridge)|  is  certainly 
entitled  to  the  highest  respect  The  judges,  of  whose  assistance  we 
have  had  the  advantage,  have  been  unanimous  in  their  agreement 
with  the  judgment  of  the  Court  of  Exchequer  Chamber. 

Against  this  concurrence  of  authority,  what  is  there  to  be  opposed 
in  favour  of  the  plaintiff,  but  the  nisi  prius  case  of  BoUton  v.  Bensted^ 
and  the  case  of  Dickinson  v.  The  Grand  Junction  Canal  Company  f 
With  respect  to  Bohton  v.  Benated,  it  does  not  appear  tliat  the  ques- 
tion of  the  right  to  water  percolating  through  the  strata,  as  contra 
distinguished  from  water  flowing  in  a  visible  stream,  was  ever  pre- 
sented to  Lord  Ellenborou^h's  mind,  as  it  is  stated  that  the  defence 
was  intended  to  be  set  up,  out  that  he  observed  early  in  the  trial 
that  there  could  be  no  doubt  but  that  twenty  years'  exclusive  enjoy- 
ment of  water  in  any  particular  manner  affords  a  conclusive  pre- 
sumption  of  right  in  the  party  so  enjoying  it.  Whether  by  the 
woras,  ^^  in  any  particular  manner,"  his  Lordship  meant  to  point  to 
the  right  claimed  in  that  case,  or  intended  to  state  a  proposition 
applicable  to  all  water,  of  which  there  had  been  a  twenty  years' 
enjoyment,  from  whatever  source  it  might  be  derived,  it  is  impossible 
to  gather  from  the  report.  But  the  question  was  never  argued,  and 
as,  upon  proof  that  the  decrease  of  the  water  in  the  plaintiff's  bath 
had  been  occasioned  by  the  operations  in  the  defendant's  quarry,  the 
case  was  at  once  referred,  it  can  hardly  be  urged  as  any  authority 
at  all  upon  a  point  of  such  importance,  and  which  requires  so  much 
consideration  as  that  which  it  is  supposed  to  have  decided.  With 
respect  to  the  case  of  Dickinson  v.  The  Grand  Junction  Canal  Comn 
panvj  upon  which  the  plaintiff  also  relied,  after  the  observations 
made  upon  it  by  Mr  Justice  Cresswell  in  the  Exchequer  Chamber, 
and  by  Mr  Justice  Wightman  in  delivering  the  opinion  of  the  judges 
to  this  House,  it  is  unnecessary  for  me  to  say  more  than  that  I 
entirely  agree  with  them,  and  think  that  it  can  hardly  be  regarded 
as  a  satisractory  decision  upon  the  point  now  under  consideration. 
It  appears  to  me  that  reason  and  principle,  as  well  as  authority,  are 
opposed  to  the  claim  of  the  plaintiff,  to  maintain  an  action  for  the 
interception  of  the  underground  water,  which  would  otherwise  have 
ultimately  found  its  way  to  the  river  Wandle ;  and  that,  therefore, 
the  judgment  of  the  Oourt  of  Exchequer  Chamber  ought  to  be 
a£Brmed. 

Lord  Cranworth. — I  shall  not  trouble  your  Lordships  by  add- 
ing more  than  a  very  few  words  to  what  has  fallen  from  my  noble 
and  learned  friend  on  the  woolsack,  concurring,  as  I  do,  entirely  in 
the  unanimous  opinion  delivered  by  the  learnea  judges  who  assisted 
your  Lordships  at  the  hearing  of  the  argument,  and  in  the  view 
taken  by  my  noble  and  learned  friend.  The  right  to  running  water 
has  always  been  properly  described  as  a  natural  right,  just  like  the 
right  to  the  air  we  breathe :  they  are  the  gifls  of  nature,  and  no  one 
has  a  right  to  appropriate  them.    There  is  no  difficulty  in  enforcing 


598   THE  NATURE  AND  EXTENT  OF  PBOPERTT  IN  LAND.   [Nov. 

that  right,  because  running  water  is  something  yisible,  and  no  one 
can  interrupt  it  without  knowing  whether  he  does  or  does  not  do 
injury  to  those  who  are  abore  or  below  him.  But  if  the  doctrine 
were  applied  to  water  merely  percolating,  as  it  is  said,  through  the 
soil  and  eventually  reaching  some  stream,  it  would  be  always  a 
matter  that  would  require  the  evidence  of  scientific  men  to  state 
whether  or  not  there  has  been  interruption,  and  whether  or  not  there 
has  been  injuty.  It  is  a  process  of  nature  not  apparent ;  and,  there- 
fore, such  percolating  water  has  not  received  tne  protection  whidi 
water  running  in  a  natural  channel  on  the  surface  has  always  received. 
If  the  argument  of  the  plaintiff  below  were  adopted,  the  consequence 
would  be,  that  every  well  that  ever  was  sunk  would  have  given  rise, 
or  might  give  rise,  to  an  action.  It  is  said  that,  in  this  case,  this  is 
not  a  wellsunk  by  a  particular  individual  for  his  own  purposes,  but 
a  great  well  which  has  been  sunk,  and  by  which  water  is  raised  to  a 
very  enormous  extent  for  supplying  the  whole  town  of  Croydon. 
That  argument  does  not  afiect  my  mind  at  all ;  because  if  it  be  con- 
ceded, as  I  think  it  must  be  conceded,  that  each  and  every  one  of 
the  individuals  residing  upon  this  area  might  have  sunk  a  well  of  his 
own  to  supply  himself,  it  seems  to  me  to  E>e  exactly  the  same  thing 
whether  the  water  is  abstracted  by  one  large  well  which  supplies  the 
whole  community,  or  by  a  thousand  small  wells  by  which  each 
individual  of  the  community  supplies  himself.  In  truth,  I  should 
think  that  in  all  probability  the  loss  of  water  would  be  much  greater 
by  each  individual  sinking  a  well,  than  by  one  great  well  being  sunk 
for  the  supply  of  the  whole  community.  Upon  these  grounds  I 
entirely  concur  with  my  noble  and  learned  triend.  I  think  the 
judgment  of  the  Court  of  Exchequer  Chamber  ought  to  be  affirmed. 

Lord  Wensletdale. — This  case  is  of  the  greatest  importance, 
and  requires  the  most  full  and  attentive  consideration.  No  question 
that  has  occurred  in  my  time  has  been  so  worthy  of  the  most  careful 
examination ;  and,  though  we  have  had  a  very  able  argument  at  the 
bar,  and  have  also  been  favoured  with  the  unanimous  opinion  of  six 
of  the  judges,  in  an  able  judgment  pronounced  by  Mr  Justice 
Wightman,  I  must  own,  speaking  for  myself,  I  should  still  desire 
further  discussion,  as  I  have  felt  very  great  difficultv  in  coming  to 
a  conclusion  satisfactory  to  my  mind,  so  many  difficulties  present 
themselves  on  both  siaes.  As,  however,  my  noble  and  learned 
friends  who  heard  the  case  argued,  have  not  had  the  same  difficulty 
in  deciding  as  I  have,  and  acquiesce  in  the  propriety  of  the  case  being 
now  disposed  of,  I  concur,  though  not  without  very  serious  doubt 
as  to  the  propriety  of  the  conclusion  at  which  they  have  arrived* 
Besides  the  opinion  of  the  learned  judges  delivered  by  Wightmaui 
J.,  Bramwell,  B.,  has  had  the  goodness  to  communicate  to  me  one 
which  he  wrote  at  the  time  when,  I  suppose,  a  difference  of  opinion 
was  expected,  and  I  am  much  indebted  to  him,  as  the  subject  is  dis- 
cussed by  him  with  great  ability. 

Your  Liordships  have,  for  the  first  time,  to  decide  the  question  as 


1859.]     THE  NATURE  AND  EXTENT  OF  PROPERTT  IN  LAND.        599 

to  the  rights  to  underground  water.  There  are  two  conflicting 
authorities^— the  case  under  appeal,  and  that  of  DicJdnaon  v.  The 
Grand  Junction  Canal  Companuy  7  Exch.  282 — and  your  Lordships 
have  to  decide  between  them.  It  is  supposed,  in  the  judgment  in  the 
Exchequer  Chamber  in  this  case,  delivered  by  Sir  Cresswell  Cress- 
well,  that  the  Court  of  Exchequer  had,  in  two  subsequent  cases — 
Rawatron  v.  Taylor^  11  Exch.  882,  and  Broadbent  v.  Ramsbothaniy 
11  Exch.  615 — decided  differently.  Those  cases  are  said  to  be  incon- 
sistent with  the  decision  in  Dickinson  v.  The  Grand  Junction  Canal 
Company^  and  virtually  to  overrule  it.  This  is  certainly  a  mistake, 
for  having  been  a  party  to  the  judgments  in  each  of  those  cases,  I 
am  sure  lat  least^nad  no  notion  of  mfringing  the  doctrine  which  I 
had  joined  in  laying  down  before  in  the  case  of  Dickinson  v.  The 
Grand  Junction  Canal  Company^  which  was  not  decided  without 
great  consideration.  In  Broadbent  v.  Bamsbotham^  it  did  not  appear 
that  any  water  which  percolated  the  strata  would  have  reached  the 
brook ;  and  I  well  recollect,  that  on  the  argument  I  so  considered, 
and  therefore  that  the  plaintiff  could  not  recover  on  the  ground  on 
which  the  case  of  Dickinson  v.  Tlie  Grand  Junction  Canal  Company 
was  decided.  The  argument  of  Mr  Cowling,  as  reported  in  the  25 
Law  J.,  Exch.,  122,  was  directed  to  this  point.  I  may  add  that  this 
report  is  more  correct  than  that  in  the  11  Exch.,  which  attributes  to 
me  too  limited  a  view  of  the  decision  in  Dickinson  v.  The  Grand 
Junction  Canal  Company, 

The  subject  of  rigtit  to  streams  of  water  flowing  on  the  surface 
has  been  of  late  years  fully  discussed,  and  by  a  series  of  carefully- 
considered  judgments  placed  upon  a  clear  and  satisfactory  ground. 
It  is  now  settled  that  tne  right  to  the  enjoyment  of  a  natural  stream 
of  water  on  the  surface,  ex  jure  naturce^  belongs  to  the  proprietor  of 
the  adjoining  lands  as  a  natural  incident  to  the  right  to  tne  soil  itself, 
and  that  he  is  entitled  to  the  benefit  of  it,  as  he  is  to  all  the  other 
natural  advantages  belonging  to  the  land  of  which  he  is  the  owner. 
He  has  the  right  to  have  it  come  to  him  in  its  natural  state,  in  flow, 
quantity,  and  quality,  and  to  go  from  him  without  obstruction,  upon 
the  same  principle  that  he  is  entitled  to  the  support  of  his  neigh- 
bour's soil  for  his  own  in  its  natural  state.  His  right  in  no  way 
depends  upon  prescription,  or  the  presumed  grant  of  his  neighbour. 
The  elaborate  judgment  of  Lord  l)enman  in  the  case  of  mason  v. 
Hill  (5  Bam.  and  Ad.  1, 1833),  reviewed  most  prior  judgments  and 
authorities  of  importance  up  to  that  date,  and  fully  established  that 
proposition.  But  former  authorities,  and  of  a  very  early  date,  when 
carefully  considered,  really  lefl  no  room  for  doubt  on  this  subject. 
In  the  case  of  Savy  v.  Piggott^  reported  in  3  Buls.  340,  and  Popbam, 
166,  and  Palmer,  444,  decided  in  1625,  Whidock,  J.,  laid  it  down 
that  a  watercourse  differs  from  a  way  or  common ;  that  it  doth  not 
begin  by  prescription,  nor  yet  by  assent,  but  the  same  doth  begin  ex 
jure  naturcBy  having  taken   this  course  naturally  and  cannot  be 
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arrested ;  and  he  observed  that  the  course  of  a  spring  is  a  natural 
course  and  current,  and  to  stop  this  may  be  a  nuisance  to  the  com- 
monwealth,  and  a  private  wrong.  And  in  Bt^otcn  v.  Besiy  1  Wils. 
174,  Lee,  L.C.J.,  is  reported  to  have  said,  that  a  watercourse  is  jure 
naturcBj  and,  therefore,  a  declaration  stating  merely  the  possession  of 
the  place  through  which  the  water  used  to  run  is  good.  And 
Denison,  J.,  said  that  in  natural  watercourses  that  was  the  most 
proper  mode  of  declaring.  This  decision  in  the  case  of  Maaon  v. 
Hill  has  been  followed  by  many  others  laying  down  the  same  pro- 
position. Wood  V.  Waud^  3  Exch.  774 :  Mason  t.  Hill  has  been 
preceded  by  the  case  of  Wright  v.  Howard^  1  Sim.  203,  before  Sir 
John  Leach,  M  Ji. ;  and  it  was  followed  by  Embry  v.  Owen^  6  Exch. 
369,  and  by  Dickinson  v.  The  Grand  Junction  Canal  Company^  7 
Exch.  282.  This  position  is  also  established  in  the  American  Courts 
( TyUr  v.  Wilkinson^  4  Mason,  United  States  Sep.  406^  and  sanc^ 
tioned  by  the  best  writers  of  the  highest  authority,  3  Kent's  Com., 
8.  32,  pp.  439-455.  And  it  is  laid  down  as  the  hrst  proposition  in 
the  very  able  treatise  on  ^^  Watercourses,"  by  Mr  Angel,  an  American 
authority,  pp.  1,  21,  and  22.  And  it  has  been  held  in  America  that 
the  law  implied  damage  from  the  violation  of  the  right,  ^*  Angel  on 
Water,"  98;  Paatorius  y.  Fishery  1  Bowles  (Pensl.  Reps.)  27;  a 
matter  which  has  been  sometimes  doubted,  though  probably  without 
sufficient  room. 

We  may  consider,  therefore,  that  this  proposition  is  indisputable, 
that  the  right  of  the  proprietor  to  the  enjoymenir  of  a  watercourse 
on  the  surface  is  a  natural  right,  and  not  acquired  by  occupation  of 
the  stream  itself,  of  presumed  grant.  And  the  expressions  used  by 
Bayley,  J.,  in  Williams  v.  Morland^  2  B.  and  C.  918 ;  and  by  TindaJ, 
C.J.,  in  lAggins  v.  Lerge^  7  Bing.  692  ;  that  water  flowing  in  a 
stream  is  publici  jurisy  and  the  property  of  the  first  occupier,  are 
founded  on  a  mistake  between  the  property  in  the  water  itself  and 
the  right  to  have  its  continual  flow.  The  observation,  also,  of 
Tindal,  L.C.J.,  in  the  case  o{  Acton  v.  Blundellj  and  of  Maule,  J., 
in  South  V.  Kenrick^  as  ^  the  origin  of  the  right  to  the  continual 
flow  of  a  superficial  stream,  being  the  presumed  acauiescence  of  the 
proprietors  above  and  below,  and  which  is  the  foundation  of  the  dis- 
tinction made  by  Tindal,  L.C.J.,  between  those  streams  and  sub- 
terranean watercourses,  cannot  be  supported.  Now,  the  right  to  a 
natural  stream  flowing  in  a  definite  channel  is  not  confined  to 
streams  on  the  surface ;  but  the  right  to  an  underground  stream 
flowing  in  a  known  and  definite  channel  is  equally  a  right  ex  naturd^ 
and  an  incident  to  the  land  itself,  as  a  beneficial  adjunct  to  it,  as 
was  determined  in  the  case  of  Wood  v.  Waud^  3  Exch.  748.  If  the 
river  Wandle  in  this  case  had  been  supplied  by  natural  streams 
flowing  into  the  river  above  ground,  or  in  known  definite  channels 
below  ground,  the  cutting  off  those  streams,  to  which  the  person 
entitled  to  the  use  of  the  river  was  entitled  ea  naturd  as  feeders  of 
the  river,  would  be  an  injury  to  him,  and  give  a  right  of  action ; 
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and  if  this  be  trae  with  regard  to  undei^roand  streams  finding  their 
way  into  the  river,  then  comes  the  difficolty,  how  to  distinguish  the 
smaller  rivnlets  and  particles  of  water  whicn  flow  and  percolate  into 
and  supply  the  river.  They  are  all  equally  the  gift  of  nature  for 
the  benefit  of  the  proprietors  of  the  soil  through  and  into  which  they 
flow.  They  are  all  flowing  water,  the  property  in  which  is  not  vested 
in  the  owner  of  the  soil  any  more  than  the  property  in  the  water  of 
a  river  which  flows  through  it  on  the  surface.  In  Acton  y.  Btundellj 
it  is  said,  by  Tindal,  L.O.J.,  that  the  case  ^^  rather  falls  within  that 
principle  which  gives  to  the  owner  of  the  soil  all  that  is  beneath  its 
surfiice — ^that  the  land  immediately  below  is  his  property,  whether 
it  be  solid  rock,  or  porous  ground,  or  venous  earth,  or  part  soil,  part 
water — that  the  person  who  owns  the  surface  may  dig  therein,  and 
apply  all  that  he'  finds  to  his  own  purposes  at  his  free  will  and 
pleasure."  If  this  applies  to  water  under  ground  naturally  in 
course  of  transit  (and  it  must  do  so  to  be  applicable),  and  not  to 
mere  stagnant  water,  I  agree  with  Sir  John  Coleridge  in  his  re- 
mark, that  the  reason  why  it  is  the  more  the  subject  of  property 
than  the  water  flowing  above  ground  is  not  explained.  Surely  the 
use  of  the  flowing  water  in  each  case,  and  not  the  property  in  it, 
belongs  to  the  proprietor  of  the  surface.  As  to  that  part  of  Sir 
John  Coleridge's  opinion,  in  which  he  relies  on  the  possession  of  the 
mill  for  thirty  or  sixty  years,  I  think  he  is  wrong.  I  do  not  think 
that  the  principle  on  which  prescription  rests  can  be  applied.  It 
has  not  been  with  the  permission  of  the  proprietor  of  the  land  that 
the  streams  have  flowed  into  the  river  for  twenty  years  or  upwards, 
**  qui  non  orohiiit  qmd  prokihere  potesty  dssentire  vtdeturJ'  But  how 
here  coula  he  prevent  it  ?  He  could  not  bring  an  action  against 
the  adjoining  pn^rietor ;  he  could  not  be  bound  to  dig  a  deep  trench 
in  his  own  land,  to  cut  off  the  supplies  of  water,  in  order  to  indicate 
his  dissent.  It  is  going  very  far  to  say  that  a  man  must  be  at  the 
expense  of  putting  up  a  screen  to  window  lights,  to  prevent  a  title 
being  gained  by  twenty  years'  enjoyment  of  light  passing  through 
a  window.  But  this  case  would  go  very  far  beyona  that.  I  think 
that  the  enjoyment  of  the  ri^t  to  these  natural  streams  cannot  be 
supported  by  any  length  of  enjoyment  if  it  does  not  belong  of  natural 
right  to  the  plaintiff.  For  the  same  reason  I  dispute  die  correct- 
ness of  Lora  Ellenborough's  opinion  in  the  case  of  the  spring  in 
Bohton  V.  Bensiedy  where  there  had  been  twenty  years'  enjoyment 
of  it  in  a  particular  mode.  The  true  foundation  of  the  right  is,  that 
it  is  incident  to  the  land  ea  jure  naturcB, 

What,  then,  is  the  distinction  between  superficial  streams  and  sub- 
terranean water  ?  With  respect  to  undergnmnd  water  percolating 
the  strata,  two  considerations  arise  which  make  a  material  difference 
between  it  and  the  ri^t  to  superficial  streams.  In  the  first  place, 
these  subterraneous  waters  cannot  be  actually  enjoyed  (and  all  things 
are  given  to  be  enjoyed)  without  artificial  means.  The  water  mnst 
be  reduced  into  posseaeioa  before  it  can  be  used  ;  and  some  mode  of 
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redacing  into  possession  must  be  permitted  by  law.  If  there  be  no 
such  right,  underground  water  is  comparatively  useless.  A  man 
may  therefore  diff  for  his  own  supply,  or  make  a  well  for  his  own 
use  and  that  of  nis  family,  and  in  so  doing  he  may  deprive  his 
neighbour's  land  of  moisture,  and  even  of  a  copious  spring,  and  pre- 
vent it  from  flowing  to  his  neighbour's  close.  It  can  rarely  happen 
that  in  excavating,  in  order  to  obtain  the  use  of  the  water,  some 
injury  will  not  be  caused  to  the  subterraneous  supplies  of  a  neigh- 
bour, especially  as  the  precise  course  and  direction  oi  such  water  can 
seldom  be  known  accurately  beforehand. 

In  the  second  place,  as  the  great  interests  of  society  require  that 
the  cultivation  of  every  man's  land  should  be  encouraged,  and  its 
natural  advantages  made  Ailly  available,  the  owner  must  be  per- 
mitted to  dig  in  his  own  soil,  and  in  so  doing  he  can  very  rarely 
avoid  interfering  with  the  subterraneous  waters  flowing  or  percolat- 
ing in  his  neighbourhood.  In  the  civil  law  are  to  be  found  many 
instances  in  wnich  it  is  allowed  to  cut  off  subterraneous  supplies,  if 
it  is  done  in  the  cultivation  of  the  soil.  In  the  Digest  Lib.  39,  tit. 
3,  Pothier's  ed.,  vol.  3,  p.  578,  it  is  said,  ^^DeniqueMarcelltisscribttj 
cum  €0  qui  in  suo  fodiens,  vicini  fontem  avertity  nihil  posse  agi ;  nee 
de  dolo.  Et  sane  actionem  non  debet  habercy  si  non  animo  vicino 
nocendi  sed  suum  agrum  meliorem  faciendi  idfeciV^  And  a  very  ex- 
tensive sense  is  given  to  these  words,  authorising  the  improvement 
of  the  proprietoi^s  own  land  in  the  civil  law.  In  the  Digest  Lib.  39, 
tit.  3,  ^^  De  aqua  et  agues  pluvice  arcendoe^  it  is  said  that  the  making 
a  work,  ^^agri  colendi  causdy  etfrugum  qucerendarum  causa,"  and 
thereby  altering  the  course  of  the  aqua  pluviay  is  not  actionable. 
The  term  ^^fruges  "  is  said  to  be  the  same  as  ren^  ^^  non  solum  quod 
frumentis  aut  leguminibus ;  verum  et  quod  ex  vinoy  sylvis  ccsdiusy  ere- 
tifodinisy  lapidicinisy  capituTy"  article  9,  see  Pothier's  Dig.  3,791.  It 
would  seem,  therefore,  that  if  the  sources  of  a  fountain  or  spring  in 
an  adjoining  piece  of  land  were  cut  ofi^  by  excavating  in  order  to 
get  the  minerals  in  any  place,  it  would  be  deemed  by  the  Soman 
law  to  fall  within  the  principle  of  the  improvement  of  the  land,  and 
not  to  be  actionable.  The  case  of  Acton  v.  BlundeU  would  be  rightlv 
decided  upon  this  ground,  because  the  injury  to  the  plaintifi^s  well 
was  caused  by  the  lawful  exercjse  of  the  defendant's  nght  to  get  the 
minerals  in  his  land ;  and  unless  he  had  that  right,  the  public  would 
have  lost  the  benefit  of  a  valuable  gift  of  Providence. 

I  come  to  the  conclusion  that  every  man  has  a  right  to  the  natural 
advantages  of  his  soil — ^the  plaintiff  to  the  benefit  of  the  flow  of  water 
in  the  river  and  its  natural  supplies ;  the  defendant  to  the  enjoyment 
of  his  land,  and  to  the  underground  waters  on  it ;  and  he  may,  in 
order  to  obtain  that  water,  sink  a  well.  But,  according  to  the  rule 
of  reason  and  law,  ^^  sic  utere  tuo  ut  ne  aUerius  loedas^  it  seems  right 
to  hold  that  he  ought  to  exercise  his  right  in  a  reasonable  manner, 
with  as  little  injury  to  his  neighbour's  nghts  as  may  be.  The  civil 
law  deems  an  act,  otherwise  unlawful  in  itself,  illegal,  if  done 
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with  a  malicious  intent  of  injuring  a  neighbour,  ^^animo  vicini 
nocendir  The  same  principle  is  adopted  in  the  laws  of  Scotland, 
where  an  otherwise  lawful  act  is  forbidden,  if  done  csmulatione  vicini ; 
Bell's  Princ.  s.  966.  The  question  in  this  case,  therefore,  as  it 
seems  to  me,  resolves  itself  into  an  inquiry  whether  the  defendants 
exercised  their  right  of  enjoying  the  subterraneous  waters  in  a 
reasonable  manner.  Had  they  made  the  well,  and  used  their  steam- 
enmnes  for  the  supply  of  water  for  the  use  of  their  own  property 
and  those  living  on  it,  there  could  have  been  no  question.  If  the 
number  of  houses  upon  it  had  increased  to  any  extent,  and  the 
quantity  of  water  for  the  families  dwelling  on  the  property  had  been 
proportionately  augmented,  there  could  have  been  no  just  ground 
for  complaint.  But  I  doubt  veiy  much  the  legality  of  the  defend- 
ants' acts,  in  abstracting  water  for  the  use  of  a  large  district  in  the 
neighbourhood  unconnected  with  their  estate,  who  would  have  no 
right  to  take  it  directly  themselves  and  to  the  injury  of  those  neigh- 
bouring proprietors,  who  have  an  equal  right  with  themselves.  It 
does  not  follow  that  each  person  who  was  supplied  with  water  by  the 
defendants  could  have  dug  a  well  himself  on  his  own  land,  and  taken 
the  like  quantity  of  water.  So  that  the  defendants  may  have  taken 
much  more  than  would  have  been  abstracted  if  each  had  exercised 
his  own  right.  The  same  objection  would  not  apply  to  the  abstract- 
ing of  water  for  the  use  of  the  dwellers  on  the  defendants'  land  even 
though  they  carried  on  trades  requiring  more  water  (brewers,  for 
example)  than  would  be  used  for  mere  domestic  purposes.  It  would 
still  be  for  their  purposes  only — ^but  in  this  case  there  has  been  an 
abstraction  of  water  for  purposes  wholly  unconnected  with  the 
enjoyment  of  the  defendants'  land.  On  the  whole,  I  should  certainly 
have  wished  to  give  this  important  case  further  consideration ;  but  as 
my  noble  and  learned  friends  have  formed  their  opinions  upon  it,  I 
acquiesce,  and  do  not  give  my  advice  to  your  Lordships  to  reverse 
the  judgment. 

Lord  KiNGSDOWN. — ^I  confess  that  I  am  unable  to  share  in  the 
doubts  that  have  been  expressed  by  my  noble  and  learned  friend 
opposite  in  the  able  and  elaborate  judgment  which  he  has  just  de- 
livered. I  entirely  concur  in  the  opinion  which  has  been  given  by 
the  judges  unanimously  in  this  case,  and  for  the  reasons  by  which 
that  juc^ment  has  been  supported ;  and  I  think  the  House  is  greatly 
indebted  to  those  learned  persons  for  the  admirable  reasonmg  by 
which  they  appear  to  remove  all  doubts  upon  one  of  the  most  im- 
portant questions  that  ever  came  under  the  consideration  of  a  court 
of  justice. 

Lord  Chelmsford. — I  ought  to  have  mentioned  that  my  noble 
and  learned  friend.  Lord  Brougham,  who  is  compelled  to  leave  the 
House  to-day,  but  who  was  present  during  the  whole  of  the  argu- 
ment, entirely  concurs  in  the  opinion  which  I  have  expressed. 

Appeal  dismissed  with  costs. 
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THE  LAW  OF  AGENT  AND  CLIENT. 

In  a  former  paper/  we  showed  how  far  agents  are  responsible  to 
their  clients, — that  they  are  bound  for  a  due  exercise  of  skill  and 
attention,  and  are  liable  for  all  loss  and  damage  arising  on  account 
of  imiorance  or  negligence;  at  the  same  time,  we  discussed  their 
various  powers  and  privileges,  and  their  discretion  in  conducting 
and  compromising  law-suits.  It  will  be  the  object  of  the  present 
article  to  elucidate  the  law  as  affecting  the  client.  And  we  shall 
consider, — 

I.  Proof  of  Employment^  and  lAabiUty  of  the  Client  for  Costs. — 
Mr  Bell,  m  nis  Commentaries  (B.  3,  p.  1,  ch.  iv.,  sec%  3),  sajs  that 
the  subject  of  agent  and  client  falls  under  the  rules  applicable  to 
locatio  operarumy  and  not  mandate ;  while  many  other  writers  treat 
it  as  a  branch  of  mandate,  or  principal  and  agent.  We  rather  think 
it  will  be  found  to  partake  of  the  nature  of  both  contracts.  Almost 
all  the  general  rules  applicable  to  principal  and  agent  equally  apply 
to  this  relationship;  and  yet  it  is  no  less  true  that  it  remams 
essentially  a  contract  locatio  operarum.  Accordingly,  we  find  that  the 
general  rule  relative  to  this,  as  to  all  contracts  of  location  and  man- 
date is,  that  they  may  be  proved  either  by  writ  or  oath,  or  by  evi- 
dence prout  dejure.  These  modes  of  proof  are  open  to  a  law-agent 
in  estaolishing  employment,  whether  it  be  to  conduct  a  litigation, 
or  execute  any  piece  of  conveyancing ;  and  in  every  case  a  pre- 
sumption will  be  raised  in  his  favour  by  facts  and  circumstances. 
By  the  Sheriff  Court  Act  of  Sederunt  (July  10,  1839,  sec.  30),  it 
is  provided,  that  ^^a  procurator  appearing  for  the  defender  must 

5 reduce,  along  w*ith  his  defences,  either  a  written  mandate  from  the 
efender,  or  the  copy  of  citation  given  to  the  defender."  In  some 
of  our  Sheriff  Courts  this  provision  has  not  been  always  enforced ; 
agents  have — often  contraiy  to  their  own  and  their  clients'  interests 
— neglected  it.  While  production  of  the  copy  of  citation  served  on 
the  defender  is  a  sufficient  mandate  to  the  agent  in  a  law-suit,  and 
presumptive  proof  of  his  employment  in  a  question  with  his  own 
client  {Muir  v.  Stevenson^  Jan.  24,  1850,  12  Sess.  Cases,  512),  it 
may  be  redargued,  as  in  a  previous  case  {Dickie  v.  Brashy  Jan.  25, 
1838,  14  S.  and  D.  353),  where  a  party  called  in  an  action  gave 
his  service-copy  to  the  party  who  had  the  only  substantial  interest 
to  defend  the  cause,  and  he  having  instructed  an  agent  to  whom  he 
also  explained  these  circumstances,  the  Court  held  that  the  agent 
had  been  fairly  put  on  his  guard,  and  had  no  action  for  expenses 
against  the  party  whose  service-copy  he  had.  Where  a  law-agent 
is  continuously  engaged  for  a  party,  a  special  mandate  for  every  new 
piece  of  business  is  unnecessary.  Inferentially,  the  last  decision 
referred  to  shows  that  a  person  may  be  rendered  liable,  though  he 
has  not  granted  a  mandate  or  given  his  own  service-copy.    Indeed, 

1  Vol.  ii.,  p.  406. 
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the  principle  to  be  deduced  from  that,  as  fix)m  another  and  more 
direct  precedent  (Robinson  v.  Rossj  5  July  1814,  Hume,  352) 
goes  much  farther.  In  the  words  of  Baron  Hume,  not  only  is  an 
express  written  mandate  under  the  employer's  hand  not  necessary 
to  carry  on  proceedings,  but  "  what  is  still  stronger — by  a  course 
of  conduct,  if  strong  and  decisive,  one  may  become  liable  for  the 
expense  even  of  another  man's  law-suit.  If,  ibr  instance,  he  is  a 
near  relative  of  the  party,  corresponds  with  and  instructs  the  agent, 
assumes  the  management  of  the  onsiness — ^in  short,  raises  a  reason- 
able expectation  of  his  responsibility — he  thus  becomes  dominus 
lites.  and  must  answer  to  the  agent  accordingly,  though  he  never 
have  expressly  promised  him  payment,  or  engaged  him  as  agent,  or 

Siven  him  a  du^ect  authority  to  proceed  on  his  credit."  It  still, 
owever,  remains  to  show  what  will  render  a  client  liable  for  em- 
ployment without  an  express  mandate.  If  the  cUent  recognises  the 
acts  of  the  agent,  by  communing  with  him  in  reference  to  the  busi- 
ness (Bryan  v.  Murdoclij  1824,  3  S.  and  D.  282),  or  by  signing 
papers  in  the  process,  even  though  this  should  be  confined  to  the 
first  paper — a  defence — or  by  writing  letters  approving  of  any  steps 
adopted,  or  by  homologation  in  any  other  way,  ne  certainly  renders 
himself  responsible — see  Dickson  on  EmdencBy  vol.  ii.,  p.  315.  In 
one  case  (Grant  v.  Wisliarty  Jan.  17,  1845,  7  D.  274)  mdeed,  the 
client  seems  to  have  given  no  instructions  for  his  defence,  in  an 
action  raised  against  him  and  another ;  but  while  the  process  was 
pending,  he  met  the  agent  several  times  and  conversed  on  the  sub- 
ject, as  well  as  carried  away  the  pleadings  for  perusal ;  in  which 
circumstances  the  Court  held,  that  he  had  so  acted  as  to  lead  the 
^ents  "to  believe  and  ]fely  on  him  as  one  of  their  employers." 
The  dicta  laid  down  in  some  of  these  cases  received  modification 
lately  (Gray  v.  Turnery  Dec.  8,  1857,  D.  20,  246),  where  it  was 
attempted  to  saddle  a  father  with  the  son's  law  account,  on  the 
ground  that  the  former  attended  the  consultations  about  the  busi- 
ness, and  had  taken  an  assignation  from  the  son  which  was  trans- 
ferred to  the  agent  to  reimburse  him.  The  defender  was  assoilzied. 
The  mere  i^ossession  of  title-deeds  by  the  afi;ent  raises  a  presump- 
tion of  mandate  in  his  favour,  in  support  of  any  account  he  may 
have  incurred  in  regard  to  them  (Highgate  v.  Boyle^  1819,  Hume, 
356).  On  the  same  principle,  the  transmission  of  a  bill  to  an  agent 
without  special  instructions,  presumes  the  object  for  which  it  is  sent, 
viz.,  to  raise  diligence  ;-r-hence  in  a  case  where  diligence  had  been 
used  by  an  agent  upon  a  bill  thus  transmitted,  while  the  debtor  in 
the  meantime  had  paid  part  of  the  debt  to  the  client,  who  failed  to 
communicate  the  payment  to  the  agent,  and  the  diligence  having 
been  suspended  with  expenses,  the  client  had  no  reli^  against  the 
agent,  but  was  bound  for  his  expenses  (Macdonald  v.  Kelly^  5  July 
1821,  1  S.  102). 

It  is  an  important  question  how  far  the  members  of  a  committee^ 
or  any  body  or  community,  are  liable  to  a  law-agent  for  expenses 
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incurred  on  general  employment.  In  considering  it,  there  is  room 
for  distinction.  While  a  good  deal  depends  on  the  nature  of  the 
body  or  community,  it  may  safely  be  laid  down  generally,  that  mem- 
bers are  not  liable  singuli  in  solidum ;  or,  in  other  words,  the  mere 
fact  of  membership  will  not  create  personal  liability.  So  it  was  held 
in  a  comparatively  recent  case  (Campbell  and  Pringle  v.  JLandet^s 
Reps.,  27  Nov.  1852,  15  D.  116),  that  the  bare  fact  of  mem- 
bership of  a  provisional  committee  for  a  projected  railway  was  in- 
sufficient to  render  a  party  liable  to  the  agent.  It  must  be  kept 
in  view  that  there  was  no  direct  authority  nor  homologation  to  any 
extent  whatever  of  the  acts  of  the  agent  by  the  defender  in  that  case. 
But  where  an  agent  was  employed  at  a  meeting  of  distillers  to  attend 
in  London  and  Took  after  some  measures  affecting  the  interests  of 
their  trade  under  an  obligation  that  his  expenses  would  be  paid  by 
^^  the  whole  trade,"  one  of  the  individuals  attending  that  meeting 
was  found  liable  for  the  whole  account  (  Walker  v.  Brovm,  Nov.  23, 
1803,  M.  Apx.  1 — solidum  etpro  rata).  The  distinction  as  to  the 
nature  of  the  body  or  committee  may  be  made  more  apparent.  An 
agent  appointed  by  the  mandate  of  creditors  on  a  sequestrated  estate 
is  entitled  to  recover  his  account  from  any  of  them  individually 
without  going  against  the  estate  (Ellis  v.  Connelly  June  26,  1822, 
1  S.  528)  ;  so  a£o,  when  employed  by  one  executor  in  reference  to 
the  office,  be  has  recourse  against  the  co-executors,  although  not 
specially  employed  by  them  (Stewart  v.  Wilson,  20  May  1823,  2 
S.  320).  As  a  general  rule,  there  is  no  personal  liability,  unless  the 
party  has  committed  himself  by  his  own  actings,  and  therefore  it  is 
very  unsafe  for  an  agent  to  look  much  beyond  the  party  immediately 
employing  him.  As  touching  the  present  subject,  it  may  be  noticed 
that  an  agent  managing  law-suits  for  a  woman  living  separate  from 
her  husband  is  not  always  entitled  to  recover  from  him  the  expenses 
of  actions  against  himself  and  third  parties  (  Young  v.  Cooper,  June 
9,  1825,  4  S.  81),  but  this  depends  entirely  upon  the  circumstances 
of  each  case  (Landale  v.  Anderson,  June  12,  1834,  12  S.  and  D. 
724). 

It  is  evident,  from  what  has  now  been  stated,  that  the  question  of 
employment,  either  directly  or  by  implication,  is  a  matter  of  fiicts 
ana  circumstances.  A  party  may  render  himself  liable  for  an  agent's 
accounts  by  merely  not  repudiating  a  law-suit  after  he  is  informed 
that  it  is  being  carried  on  in  his  name  (Wallace  v.  Miller,  May  31, 
1821,  1  S.  40);  but  unless  the  circumstances  are  strong,  it  requires 
something  more  than  mere  negative  acquiescence  to  infer  liability. 
Thus,  where  a  party  has  an  interest  in  tne  cause,  and  conducts  him- 
self as  a  party,  although  denying  employment,  he  is  answerable  for 
the  account  incurred  (Young  v.  M'Gill,  May  28,  1823,  2  S.  346). 

There  was  recently  an  application  to  the  Court,  at  the  instance  of 
a  firm  of  law-agents,  for  leave  to  withdraw  from  the  agency  on  the 
ground  that  the  client  had  become  insane ;  and  notice  having  been 
sent  to  the  client  and  his  nearest  relatives,  the  petition  was  granted. 
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But  while  that  was  certainly  a  safe  step,  in  the  case  of  an  agent 
wishing  to  abandon  the  proceedings,  no  such  application  would  iiave 
been  necessary  had  he  resolved  to  insist  in  the  suit ;  for  it  has  been 
held  that  an  agent  is  entitled  to  carry  on  an  action  if  he  chooses, 
notwithstanding  the  insanity  of  the  client,  to  this  effect,  that  the 
supervening  insanity  of  a  client  for  a  short  time  was  not,  eo  ipsoy 
sufficient  to  recal  the  employaient  of  the  agent  ( Winky  8  March 
1849,  11  D.  995). 

Having  thus  disposed  of  the  subject  of  proof  of  employment,  and. 
the  liabihty  of  the  client  for  costs,  we  proceed  to  consider — 

II.  TJie  Right  of  Hypothec  and  Lien  belonging  to  iJie  Agent* — ^AU 
kinds  of  agents  have  a  right  of  lien  over  whatever  goods  or  property 
of  the  principal  they  may  have  in  their  possession,  as  a  security  for 
balances  for  work  or  advances.  The  law-agent's  lien  is  over  all  title- 
deeds  and  papers  belonging  to  his  client,  which  have  come  into  his 
hands  professionally.  It  differs  from  hypothec  only  in  this,  that  liiere 
is  possession.  It  is  peculiarly  strong  ana  extensive.  Hypothec  covers 
all  expenses  decerned  for  in  a  suit  conducted  by  the  agent,  and  rests 
on  a  tacit  agreement  that  this  right  shall  be  his  security  for  pro- 
fessional remuneration.  Favourably  as  the  doctrine  has  been  recog- 
nised in  our  courts,  it  extends  much  further  in  England  and  France, 
covering  not  onlv  the  expenses  found  due  in  the  action,  but  the 
subject-matter  of  the  suit  itself.  Some  of  the  older  decisions  in 
Scotland  went  as  far  as  this,  but  it  is  now  settled  authoritatively  that 
it  merely  applies  to  the  expenses  found  due  {Alison  v.  Wylie^  29  Nov. 
1808,  F.C. ;  and  CtiZ&n,  20  Nov.  1846,  Sess.  Cases,  8,  77).  The 
agent  is  entitled  to  take  decree  for  these  in  his  own  name,  and  this 
is  the  proper  way  for  him  to  exercise  his  right.  Should  he  omit  to  do 
this,  his  right  can  still  be  enforced,  for  he  can  claim  payment  of  them 
firom  the  party  by  whom  they  have  been  found  due,  in  preference  to 
a  creditor  of  the  adverse  party,  who  may  have  used  arrestments 
(Smith  V.  Gemmelly  9  July  1802,  6257).  His  right  cannot  be  de- 
feated by  any  kind  of  diligence  after  he  has  given  notice  to  the  party 
by  whom  expenses  are  due  {Stephen  v.  J^ith^  June  1830,  8  o. 
847).  In  one  case,  decree  having  gone  out  in  the  client's  name, 
a  suspension  was  brought  by  his  antagonist,  and  the  agent  was  found 
entitled  to  appear  in  tne  suspension,  and  claim  expenses  (AfTavish 
V.  Feddiej  13  June  1826,  4  S.  710).  But  he  is  not  entitled  to 
decree  for  the  expenses  in  his  own  name,  if  he  has  previously  re- 
ceived payment  mm  his  own  client  {Rennie  v.  Aitkeny  June  8, 
1811,  F.C.)  ;  and  his  claim  is  not  preferable  on  the  principal  sum 
decerned  for  in  competition  with  the  client's  creditors  {Skinner  v. 
Mag.  of  Haddin^tony  Feb.  17, 1813,  F.C).  But,  on  the  other  hand, 
it  is  not  a  su£Scient  answer  to  the  agent's  demand  for  decree,  that 
the  opposing  party  has  counter  claims  against  the  client,  upon  which 
he  nught  plead  compensation  {Miller  v.  GalUy  22  June  1848^  10  D. 
1384),  nor  that  his  own  client  is  solvent  {RusseU  v.  Greig  and  Peddiey 
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Jan.  28y  I8269  4.  S.  403).  The  only  instance  where  compensation  may 
competently  be  pleaded,  is  where  expenses  are  found  due  to  both 
parties  for  different  parts  of  the  process  (Gra/iam  v.  Art/iurj  28 
Nov.  1826,  5  S.  46). 

On  the  questions  whether  the  client  is  entitled  to  compromise  an 
action,  and  discharge  the  claim  for  expenses  without  the  consent  of 
the  agent,  and  whether  an  agent  is  entitled  to  insist  in  the  action 
for  decree  in  order  to  recover  his  expenses,  the  decisions  have  been 
somewhat  contradictory.  The  tenor  of  the  older  cases  is  rather  to 
the  effect,  that  the  agent  could  disregard  a  compromise  and  proceed 
with  the  action  ;  but  if  they  are  minutely  examined  and  compared 
with  the  later  decisions,  this  may  be  said  to  be  the  law  only  where 
there  has  been  collusion  between  the  parties  {Hamilton  v.  Dixon, 
9  July  1824,  3  S.  242).  So,  where  the  compromise  was  to  the 
effect  of  consenting  to  a  judgment  against  one  of  the  parties,  with- 
out expenses,  the  agent  at  once  obtamed  a  decemiture  against  that 
party  for  the  expenses  also  {Hamilton  y.  Brysouy  June  17,  1813^ 
17F.C.  378). 

Two  recent  cases,  however,  have  limited  the  right  of  the  agent 
still  more.    In  the  first  {Murray  v.  Kyd^  14  Feb.  1852,  14  D.  501), 
the  pursuer  raised  and  conducted  an  action  for  his  client's  legitim ; 
and  although  the  defence  was,  that  the  claim  had  been  extinguished 
by  payment  during  the  father^s  lifetime,  an  interlocutor  was  pro- 
nounced, holding  the  defenders  bound  to  count  and  reckon.    In  the 
meantime,  however,  a  compromise  was  entered  into,  and  the  agent 
insisted  upon  carrying  on  tne  action  for  his  expenses ;  but  the  Court 
ruled  that  he  was  not  entitled  to  do  so,  unless  he  could  show  that 
the  parties  had  acted  collusively  with  the  view  of  defeating  his  claim. 
The  other  case  was  still  stronger  {Hamilton  and  Macque^n  v.  Hay 
and  SoTij  29  Nov.  1854,  17  D.  107):  in  it  the  action  had  been  for 
reparation  on  account  of  a  coal-pit  accident,  and  the  agent  main- 
tamed  that,  from  the  terms  of  the  discharge  itself,  he  was  entitled 
to  decree  for  his  expenses ;  but  the  Court  held  that  the  pursuer  had 
accepted  a  sum  in  ^^  full  of  all  claims ;"  and  that  the  agent  had 
therefore  only  to  look  to  his  own  client,  as  it  did  not  appear  that  the 
parties  had  acted  collusively.    There,  the  late  Lord  Justice-Clerk 
(Hope)  remarked  that  he  could  find  no  sanction  for  such  an  extra- 
vagant doctrine  as  that  the  pursuer  of  an  action  required  the  consent 
of  his  agent  before  he  could  compromise.     ^^  The  pursuer  is  master 
of  his  own  cause — entitled  to  deal  with  it  as  he  chooses,  to  drop  the 
claim,  to  compromise  it,  or  do  whatever  else  he  thinks  fit."     The 
propriety  of  tne  Court  in  thus  narrowing  the  agent's  right  may  be 
questioned,  as  it  detracts  considerably  from  its  value,  when  it  can  so 
easily  be  defeated ;  and  yet  it  can  scarcely  now  be  said  (Bell,  Com. 
II.  35)  ^^  that  it  is  recommended  by  the  great  motive  of  public  jus- 
tice and  expediency,  that  the  doors  of  a  court  of  justice  snail  not  be 
barred  agamst  a  poor  man  on  account  of  his  inability  to  advance  to 
his  agent  the  necessary  expense  of  the  proceedings."     Indeed,  that 
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is  not  a  good  reason  for  its  existence  at  all,  because  the  facilities  for 
getting  on  the  Poor^s  Roll  leave  no  one  to  complain  of  being  barred 
from  a  court  of  justice  on  account  of  his  poverty ;  whereas,  on  the 
other  hand,  it  may  be  said  that  it  is  a  salutary  preventative  of  reck- 
less and  speculative  litigation.  However  that  may  be,  we  shall  not 
discuss  it  nere. 

After  a  decemiture  for  expenses,  the  agent's  right  can  in  no  way 
be  afiected  by  an  extrarjudicial  settlement;  or  after  such  a  decision 
is  pronounced  on  the  merits  as  necessarily  to  imply  decree  for  ex- 
penses also,  the  principals,  by  compromising,  cannot  deprive  the 
agent  of  his  right  to  recover  {Sloss  v.  Gemmilly  May  28,  1823,  2  S. 
and  D.  344).  The  hypothec  may  be  transmitted  from  one  agent  to 
another  agent  who  may  have  superseded  the  former ;  but  it  is  still 
matter  of  doubt  whether  the  agent  can  transfer  the  hypothec  to  a 
firiend  of  the  client's,  who  may  have  advanced  the  money.  In  one 
case  only  it  was  held  that  he  could  {APGhte,  Dec.  5,  1828,  S.  and 
D.  7),  contrary  to  a  prior  decision  {Rmnie^  June  8,  1811,  F.  0.). 
The  grounds  of  the  latter  of  these  judgments  were,  that  there  was 
every  appearance  of  collusion,  and  strong  presumptive  proof  that 
the  consideration  for  the  assignation  to  the  hypothec  had  been  ad- 
vanced, not  by  a  friend,  but  by  the  client  himself.  Professor  Bell 
commends  the  policy  of  allowmg  the  right  to  be  assigned,  because 
^  it  facilitates  tne  progress  of  a  poor  man  in  a  suit.  But,  as  we 
have  already  hinted,  with  a  good  probabilis  causay  there  appears  no 
danger  of  the  poor  man  now  suffering  for  want  of  legal  aia. 


THE  MONTH. 


Delay  in  Meeting  of  the  Court  of  Session — StcUe  of  Bimnesa — JVecee^ 
sity  for  New  Arrangements  in  Outer  House —  The  Bank  Litigations 
Appointments. 

Ong£  more  the  standing  grievance  must  as  surely  be  referred  to  as 
the  meeting  of  the  Court  returns.  It  is  disheartening  to  reflect  that 
for  nearly  two  years  we  have  been  assailing  this  grievance — that 
its  existence  is  universally  admitted — ^and  vet  the  Lord  Advocate 
contemplates  it  with  a  passive  indifference  which  would  be  tolerated 
in  no  country  except  Scotland.  Our  readers  are  now  familiar  with 
the  history  of  the  proceeding  whereby  twelve  days  were  taken  off 
the  winter  session  during  the  month  of  November,  without  the  pro- 
fession having  ever  been  consulted.  As  the  facts  of  the  case  gra- 
dually became  known,  the  discredit  of  the  transaction  has  been 
shifted  from  the  Lord  Advocate  and  Mr  Duulop,  although  they  were 
made  the  instruments  by  which  it  was  effected.  But  still,  not  the 
less  blame  is  attachable  to  the  Lord  Advocate,  when  he  has  delayed 
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80  long  to  put  the  matter  right  by  another  Act  of  Parliament.  In- 
deed, mis  is  due  to  his  own  reputation,  because  it  was  held  out  to  the 
public  at  the  time  when  the  alteration  in  the  sittings  of  the  Court 
was  made,  that  the  object  in  view  was  to  extend  them,  in  order  to 
get  rid  of  the  arrear  of  business  which  was  productive  of  so  much 
clamour  and  individual  misery.  It  was  a  curious  way  to  attain  this 
object,  to  take  off  from  the  beginning  of  the  session  what  was  added 
to  the  end  of  it ;  and  certainly  a  more  aggravating  alteration  could 
not  have  been  effected  than  that  which  deprived  people  of  one  week 
during  the  genial  season  of  Christmas ;  nay  more,  toe  shortness  of 
the  recess  has  been  seized  hold  of  as  an  occasion  for  postponing  jury 
trials,  that  might  have  been  carried  through  during  the  week  that 
was  lopped  away,  to  the  spring  vacation.  Any  feasible  excuse  will 
serve  to  obtain  postponement  of  a  trial  set  down  for  the  Christmas 
recess ;  and  thus,  practically,  there  is  a  cessation  of  justice  in  matters 
requiring  an  investigation  into  matters  offactj  from  Uie  month  of  July 
till  nearly  the  month  of  April,  There  never  was  a  clearer  case  of 
keeping  the  word  of  promise  to  the  ear  and  breaking  it  to  the  hope 
— of  pretending  to  give  extended  sittings,  and  giving  no  extension 
at  all^-of  making  an  alteration  without  reason  against  the  opinion 
and  wishes  of  the  whole  profession,  and  which  has  been  productive 
of  more  discontent,  inconvenience,  and  grumbling,  than  any  piece 
of  legislation  of  recent  years  connected  with  the  Court  of  Session. 
On  better  information,  we  retract  all  the  hard  things  on  this  matter 
that  have  been  said  in  this  Journal  against  Mr  Moncrieff  and  Mr 
Dunlop.  They  may  have  been  defaulters,  but  it  was  unconsciously ; 
and  they  can  now  make  amends  by  undoing  the  evil.  The  time  has 
come  for  putting  this  matter  upon  a  stable  footing ;  and  with  that 
view,  we  beg  to  suggest  the  propriety  of  committees  being  formed 
from  the  various  branches  of  the  profession,  so  that  the  feelings  and 
wishes  of  all  may  be  ascertained.  A  representation  so  supported 
could  not  be  resisted ;  and  we  have  little  doubt  the  result  would  be 
that  the  Court  would  be  required  to  meet  on  the  1 5th  of  October, 
as  originally  proposed,  and  that  the  Christmas  recess  would  be  re- 
stored to  its  origmal  length. 

The  Court  has  not,  during  this  century,  met  under  circumstances 
so  peculiar  as  at  present.  Of  new  business  there  is  scarcely  any. 
Never,  during  any  autumn  vacation,  have  there  been  so  few  sum- 
monses signeted.  The  lawyer's  occupation  in  Edinburgh  seems  to 
have  ceased,  and  nine-tenths  may,  without  any  sacrifice,  continue 
all  day  at  their  drill  as  riflemen.  The  rolls  of  the  Court  show  the 
following  number  of  cases  ready  for  debate  before  each  Lord  Ordi- 
nary :— Lord  Neaves,  2 ;  Lord  Ardmillan,  13 ;  Lord  Mackenzie, 
11;  Lord  Eanloch,  19;  and  Lord  Jerviswoode,  20 — total,  65.  At 
the  commencement  of  last  winter  session^  the  total  number  of  cases  on 
the  debate  rolls  of  the  Lords  Ordinary  was  146,  and  at  the  beginning 
of  last  summer  session^  95.  The  number  of  cases  now  on  the  roll  of 
the  First  Division  is  1 32,  besides  51  '^  causes  not  ready,  or  in  which 
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parties  are  not  moving,^  making  a  total  of  183 ;  while  in  the  Second 
Division  the  number  is  72. 

Such  a  condition  of  things  necessarily  directs  inquiry  as  to  its 
cause.  With  a  country  ever  increasing  in  population  and  wealth, 
it  might  naturally  be  supposed  that  there  would  be  a  greater  demand 
for  legal  aid.  But  in  place  of  this,  we  find  a  continual  decrease  of 
business  in  the  Court  of  Session  ;  until  we  have  arrived  at  the  stage 
when  it  can  descend  no  farther.  It  is  not  necessary  to  go  far  to  find 
the  reason.  It  lies,  indeed,  upon  the  surface.  There  is  no  falling 
off  in  legal  business ;  but  people  will  do  anything  rather  than  go 
into  the  Court  of  Session.  We  see  it  stated,  that  of  1000  cases 
in  which  the  rough  justice  of  Glasgow  was  administered  last  year, 
only  17  were  advocated.  What  is  the  cause  of  this  remarkable  state 
of  things?  In  the  country  as  well  as  in  Edinburgh,  you  hear  it  pro- 
claimed in  every  tone,  from  exasperation  to  despair.  It  consists  of 
the  old,  old,  sorrow  of  the  LA.w*8  delay. 

During  eighteen  years  the  Court  of  Session  may  be  said  to  have 
had  only  one  Division.  There  no  doubt  was  a  Second  Division  in 
name ;  but  people  fled  from  it.  It  was  dictatorial ;  it  was  capricious ; 
it  was  impatient.  All  men  were  afraid  of  it,  and  no  lawyer  could 
prophesy  the  fate  of  any  case  ihere.  The  natural  result  was  to 
choke  up  the  other  Division  with  business ;  and  years  passed  by,  and 
the  litigants  emigrated  or  died  before  their  cases  were  reached.  The 
Court  lost  credit  with  the  countrv,  and  people  rushed  to  arbitration 
for  relief.  A  lost  reputation  is  difficult  to  recover,  and  the  extinc- 
tion of  the  business  of  the  Court  has  been  the  natural  result. 

Until  the  country  can  get  a  final  decision  from  the  Court  of 
Session  within  six  weeks  from  the  time  when  the  case  is  entered  in 
its  rolls,  it  will  not  obtain  what  it  is  entitled  to,  and  what  under 
proper  arrangements  might  be  easily  effected.  A  more  genial  atmo- 
sphere may  be  now  breathed  in  the  Second  Division,  and  the  equality 
of  business  may  therefore  soon  be  expected  to  be  restored.  But  still 
there  is  room  ror  important  changes  in  consequence  of  the  present 
condition  of  the  business  of  the  Outer  House,  which  is  down  to  zero. 
That  section  of  the  Court  is  now  without  the  great  mass  of  work 
which  they  formerly  had  in  advocations  from  inferior  courts.  These 
are  now  almost  entirely  carried  at  once  to  the  Inner  House— of 
course  increasing  the  arrear  there.  What,  then,  ought  to  be  done 
with  theiudicial  force  of  the  Outer  House  thus  relieved  f 

The  First  Division  is  a  year  in  arrear.  Can  anything  more 
rational  be  suggested  than  that,  when  such  an  abnormal  state  of 
things  as  this  exists,  four  of  the  Lords  Ordinary  should  be  turned 
at  once  into  a  Third  Division,  and  one-half  of  these  cases  handed 
over  to  them.  This  would  leave  one  Lord  Ordinary  to  prepare 
records  in  the  meantime ;  and  the  question  as  to  the  permanency 
of  the  new  institution  could  be  determined  after  a  short  experience. 
The  power  of  forming  the  Lords  Ordinary  into  a  Third  Division 
might  be  made  not  absolute  but  discretionary,  to  be  exercised  only 


612  THE  MONTH.  [Nov. 

according  to  the  exigencies  of  business.     We  may  add  that  this 
suggestion  has  been  often  made,  and  the  consideration  of  it  only 

S»stponed  in  consequence  of  the  pressure  of  business  in  the  Outer 
ouse,  which  exists  no  more.  Some  remedy  of  this  kind  must  be 
immediately  applied,  unless  lawyers  wish  to  see  their  profession 
reduced  to  a  mere  name.  In  the  meantime,  what  are  the  Ordinaries 
to  do  I  They  cannot  sit  at  nine  o'clock  and  rise  at  half-past.  A 
session  or  two  of  this  would  bring  matters  to  a  disagreeable  pause. 
Suppose  now,  that  instead  of  making  litigants  pay  a  commissioner 
to  take  a  proof,  the  judge  did  it  himself.  Suppose  that  the  system 
were  abandoned  which  was  introduced  about  twenty  years  ago  in 
matters  of  summaiy  petitions,  of  remitting  every  petition  to  an  agent 
to  report  upon  it,  to  make  spoon  meat  of  its  difficulties  for  his  Lord- 
ship's digestion.  The  Lord  Ordinary  should  do  all  this  himself. 
The  yice-Chancellors  do  it  in  £ngland.  It  is  the  duty  of  the  judge 
to  do  it  himself,  and  he  has  no  right  to  hand  it  over  (at  the  peti- 
tioner's expense^  to  an  obscure  agent  whose  opinion  on  any  matter 
of  law  or  practice  no  man  in  his  senses  would  take  for  nothing. 
Further,  why  not  distribute  all  these  petitions  among  the  whole 
Ordinaries  I  What  is  the  use  of  a  special  judge  for  smuggling  cases, 
or  for  teinds  f  Why  not  make  the  whole  business  general  ?  We 
do  not  suppose  that  the  judges,  who  are  all  willing  enough  to  work, 
require  more  than  a  hint  as  to  filling  up  their  vacant  time  in  ways 
that  would  further  the  ends  both  of  justice  and  economy. 

But  whatever  the  nature  of  the  remedy  attempted,  a  remedy  of  some 
kind  must  at  once  be  applied.  The  English  profession  have  been  long 
looking  to  Scotland  with  an  anxious  eye.  They  have  beat  down  the 
monopoly  of  the  Ecclesiastical  Courts,  and  now  they  are  beginning 
to  talk  of  the  expense  of  a  separate  judicature  for  a  country  with  a 
population  no  larger  than  ^^  a  couple  of  English  counties."  The 
litigation  connected  with  the  Aberdeen  and  Western  Banks,  the 
Carron  Company's  case,  and  others  of  magnitude,  have,  in  English 
eyes,  exposea  sufficiently  for  their  purpose  the  defects  of  our  system. 
"  What  is  the  use  (they  say)  of  upnolding  a  court  which  seems  un- 
able to  do  its  business.  Look  at  our  Liverpool  Bank  case.  The 
jury  found  the  facts  in  six  months  after  the  summons  was  served. 
The  law  reserved  was  argued  and  determined  in  two  months  more, 
the  appeal  taken  was  discussed,  and  dismissed  in  other  two  months. 
The  wnole  case  was  at  an  end  in  ten  months  from  its  coming  into 
Court ;  and  not  Scott  and  Dickson  only,  but  fifty  cases  of  the  same 
kind,  which  were  dependent  on  the  same  issue.  Now,  here  is  your 
Aberdeen  Bank  case.  It  has  been  seven  years  in  Court,  and  you 
are  not  beyond  the  preliminaries  yet.  I  suppose  that  Western  Bank 
case  and  Carron  Company's  business  will  last  for  ever.  What  can 
be  said  for  a  Court  or  a  system  of  pleading  that  produces  results 
like  these?"  This  is  only  a  sample  of  the  complimentary  criticism 
of  which  we  are  now  daily  made  the  subject  in  London.  By  all  or 
any  means,  to  prevent  worse  consequences,  let  our  ancient  Court  of 
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Session — almost  the  only  remaining  relic  of  our  nationality — ^be  re« 
placed  in  the  confidence  and  affections  of  the  people. 

The  reference  to  the  Aberdeen  Bank  reminds  us  that  the  actions 
in  regard  to  the  management  of  the  Scotch  banks  are  not  by  any 
means  at  an  end.  The  case  alluded  to  is  now  in  the  House  of  Liords. 
The  summons  at  the  instance  of  the  liquidators  of  the  Western 
Bank  against  the  directors  has  been  served,  and  is  about  to  be 
brought  into  Court.  And  now  a  third  class  of  actions  make  their 
appearance  against  the  directors  of  the  Edinburgh  and  Glasgow 
Bank.  The  management  of  this  last  institution  presents,  we  unaer- 
Btand,  all  the  worst  features  of  the  Aberdeen  Bank  and  the  Western, 
with  some  novelties  of  its  own.  There  seems,  however,  to  be  a  want 
of  unity  of  action  among  its  prosecutors,  arising  from  the  fact,  that 
no  liquidators  were  appouited  to  act  for  all  thc^  shareholders.  Each 
sharenolder  is  contestmg  his  rights  on  his  own  account,  and  thus 
several  distinct  summonses  are  libelled  against  the  directors,  and 
also  against  the  managers.  The  liability  of  a  manager  for  mismanage- 
ment of  a  bank  is  a  new  feature  in  these  actions,  but  we  do  not 
suppose  there  can  be  any  doubt  that  they  are  liable.  Until  the 
case  is  further  advanced,  it  would  of  course  be  premature  in  us 
to  say  more  at  present,  as  to  the  extraordinary  mal-administra- 
tion  which  has  been  productive  of  so  much  individual  misfortune  and 
misery.  This,  however,  is  clear,  that  bank  stock  in  Scotland  has 
received  a  shock  that  it  will  not  soon  recover.  Few  men  who  have 
anything  to  lose  will  embark  their  fortunes  in  speculations  which 
partake  very  much  of  the  character  of  gambling,  and  which  at  the 
present  prices  only  yield,  at  the  best,  little  more  than  railway  in- 
vestments. Further,  the  position  of  a  director — an  office  hitherto 
coveted  for  the  patronage,  the  respectability,  the  consideration  which 
it  brought  to  the  possessor — ^will  be  shunned  by  every  man  who  is  not 
prepared  to  place  his  fortune  on  the  hazard  of  a  die.  A  still  more 
alarming  matter  connected  with  bank  administration  is  the  opinion 
which  has  just  been  given  by  most  eminent  English  counsel,  that 
testamentary  trustees  who  hold  stock  on  behalf  of  the  benefici- 
aries for  whom  they  act,  are  personally  responsible  to  the  uttermost 
farthing  of  their  fortunes  for  the  liabilities  of  the  bank.  This  alarm- 
ing doctrine  will,  of  course,  increase  the  agitation  on  the  subject, 
and  perhaps  render  it  necessary  that  there  should  be  some  legislative 
action  in  the  matter. 

Mr  James  Campbell,  Sheriff-substitute  at  Dornoch,  has  been 
transferred  to  Paisley,  in  room  of  Mr  Robertson  Glasgow,  who  has 
been  obliged  to  retire,  we  regret  to  say,  by  reason  of  ill-health. 
Mr  Dingwall  Fordyce  has  appointed,  as  Mr  Campbell's  successor, 
Mr  Mackenzie,  a  young  gentleman  of  Aberdeen,  whose  sudden 
elevation  has  been  the  subject  of  much  remark.  We  are  not  of 
those  who  think  that  the  Sheriff's  judicial  patronage  should  be  con- 
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fined  to  the  bar— especially  where,  as  in  Mr  Fordyee's  case,  he  has 
had  the  misfortune  to  have  had  few  opportunities  of  judging  of  the 

Jualificatious  of  its  members.  But  surely,  when  a  Sheriff-principal 
escends  to  the  provinces  for  a  Substitute,  some  regard  should  be  had 
to  the  professional  eminence  of  the  individual  selected.  He  should 
require  certificates  of  another  description,  than  that  his  friend  '^  had 
been  ten  months  in  the  writer^s  office,  and  wrote  a  remarkably  good 
hand."  We  abstain  at  present  from  any  inquiry  as  to  the  grounds 
on  which  Mr  Fordyce  himself  was  appointed.  On  that  subject  it  is 
perhaps  now  too  late  to  offer  either  censure  or  comment ;  but  after 
Deing  installed  in  office,  Mr  Fordyce  should  have  taken  care  to 
have  so  administered  his  patronage  as  to  render  even  this  reference 
to  the  matter  unnecessary.  He  may  perhaps  find  some  excuse 
in  the  fact,  that  the  gentleman  is  a  relative  of  his  own.  The  ordi- 
nary feelings  of  our  nature  will  sometimes  assert  themselves,  even 
when  we  are  most  anxious  to  do  our  duty ;  and  this  infirmity  com- 
mon to  all  mankind  has  not  escaped  the  attention  of  Parhament,  for 
by  4  Geo.  IV.,  c.  23,  sec.  9,  it  is  enacted  that — 

^^  No  oommifiBion  appointing  a  Sheriff-Bubetitute  is  valid,  or  can  enable  him 
to  act,  until  there  be  annexed  to  it  a  certificate  under  the  hands  of  the  Lord 
President  of  the  Court  of  Seaaion  and  the  Lord  Justice-Clerk,  bearing  that  such 
person  is  duly  qualified  and  capable  of  discharging  the  duties  of  the  office.^' 

Now,  though  a  Sheriff  in  a  matter  of  this  kind  may  be  acquitted 
by  reason  of  the  weakness  of  human  nature,  no  such  plea  can  be 
tendered  in  behalf  of  these  two  learned  persons.  We  most  respect- 
fully submit  that  the  veto  should  be  exercised  in  every  case  in 
which  it  appears  that  the  nomination  made  by  the  Sheriff  shows  a 
reckless  disregard  of  the  responsibilities  of  his  own  office,  and  of 
that  of  Sheriff-substitute. 


THE 


JOURNAL    OF    JURISPRUDENCE. 


EXTRA-MURAL  LAW  SCHOOLS. 

The  propriety  of  improving  our  education,  by  heightening  the 
standard  of  acquirement  preliminary  to  entrance  on  an  University 
course,  no  longer  admits  of  question  ;  and  now  that  the  University 
Commissioners,  and  other  bodies  interested  in  the  education  of  the 
country  can  attend  to  those  measures  necessary  to  effect  this  object, 
it  is  proper  that  the  attention  of  the  legal  profession  should  be  di- 
rectea  to  the  subject  with  reference  to  the  improvement  of  legal  educa- 
tion. It  is  impossible  to  expect  of  the  present  Professors  of  Law  in 
our  Universities  that  they  can  contribute  aught  towards  the  end  in 
view.  Their  hands  are  already  full  enough — the  ground  embraced 
in  their  lectures  is  already  too  extensive — and  they  have,  in  attempt* 
ing  to  make  their  prelections  intelligible  to  the  whole  of  their 
students,  to  throw  away  a  great  deal  of  valuable  time  in  initiating 
mere  tyros  in  legal  principles,  at  the  expense  of  those  of  their 
students  who  are  qualified  by  prelimina^  study  to  accompany  them 
into  the  higher  departments  of  study.  The  grievance  we  now  state 
is  no  new  one,  and  it  is  common  to  all  the  Faculties  :  and  although 
not  expressly  mentioned  in  the  Act  of  1858  for  ^^  improving  and 
regulating  the  course  of  study"  in  the  Universities  of  Scotland, 
there  are  provisions  in  the  Act  which  enable  the  Commissioners 
under  it  to  appoint  assistants  to  Professors,  and  in  this  way  to  provide 
for  the  better  preliminary  instruction  of  the  students  in  the  legal  as 
well  as  the  other  Faculties. 

The  only  other  course,  by  which  this  desirable  object  can  be  at- 
tained, is  the  adoption  of  extra-mural  teaching ;  and,  as  the  question 
as  to  the  relative  advantages  of  extra-mural  and  intra-mural  teaching 
as  regards  legal  study  is  one  on  which  there  may  be  very  fairly  a  dif- 
ference of  opinion,  we  propose  to  direct  attention  to  a  few  of  the  consi- 
derations wnich  can  be  urged  in  favour  of  extra-mural  schools  of  law. 

While  monopolies  in  every  other  thing  now-a-days  find  no  de- 
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fenders,  learning  is  said  to  be  fostered  by  their  influence,  and  it  is 
even  insinuated  that,  like  a  child  beginning  to  walk,  it  can  never 
make  progress  unless  well  and  tenderR^  nursed  and  guarded.  Fortu- 
nately, learning  in  this  country  has  got  beyond  its  infancy,  and  there 
have  been  some  bold  men  who  have  succeeded  in  exposing  the 
fallacious  nature  of  the  ^X)unds  on  which  learned  monopolies  are 
sought  to  be  supported.  Edinburgh's  fame  as  a  medical  school  dates 
from  the  abolition  of  monopoly  in  that  branch  of  learning ;  and 
another  instructive  example  of  the  vigour  lent  to,  and  the  spirit  in- 
fused into  any  study  by  a  learned  rivalry  is  to  be  seen  in  the  two 
Yeterinary  Colleges  which  Edinburgh  now  possesses. 

There  seem  to  oe  no  grounds  on  which  legal  science  can  be  held 
to  be  governed  by  other  rules.  The  Juridical  Society  very  success- 
fully, and  at  no  very  distant  date  instituted  a  lectureship  on  the 
principles  of  conveyancing ;  and  of  the  advantages  which  accrued 
from  it  there  are  many  Uving  witnesses,  not  only  in  Edinburgh,  but 
throughout  Scotland.  But  that  was  an  experiment  on  a  limited 
scale,  and  the  field  of  its  exercise  was  confined  to  the  profession. 
There  is  no  good  reason,  however,  for  any  such  limitation.  Sani- 
tary reformers  demand  in  the  public  a  knowledge  of  the  principles 
of  nealth,  which  attendance  on  medical  lectures  can  alone  supply ; 
and  that  there  exists  among  an  intelligent  public  a  demand  for 
information  as  to  the  principles  of  the  laws,  under  which  they 
live  and  act,  is  evidenced  by  successive  editions  of  those  Handy 
Books  on  Law  which  from  time  to  time  have  appeared.  Law  has 
long  ago  ceased  to  be  a  mystery,  and  social  science  demands  that 
legal  secrets  should  now  be  shared  with  those  who  decidedly  have 
the  greatest  interest  in  them, — to  wit,  the  public. 

If  such  be  the  indisputable  fact,  it  is  only  proper  that  the  public 
should  have  afforded  to  them  that  information  on  the  principles  of 
legal  science  which  they  demand.  No  well-educated  countiy  gen- 
tleman can  afford  to  leave  college  now-a-days  without  attempting  to 
digest  the  prelections  of  the  learned  Professor  of  Scots  Law,  smted 
though  they  be  to  the  purely  professional  appetite;  and  many  are 
the  commercial  men  who  have  regretted  all  their  life  that  no  living 
exponent  of  the  principles  of  commercial  law,  which  they  have 
attempted  at  various  times  to  disentomb  from  Bell's  Commentaries, 
was  of  the  number  of  their  instructors.  The  parties  to  afford  the 
instruction  in  legal  science  demanded  must  be  acceptable  to  the 

fmblic ;  and,  to  succeed  in  convening  instruction,  the  lecturer's  pre- 
ections  must  be  simple  and  practical : — to  principle,  as  distinguished 
from  precedent,  must  be  his  appeal.  While  this  would  suit  the  more 
general  demand,  it  is  also  wnat  is  required  by  the  legal  student 
m  his  first  endeavours  after  professional  knowledge.  So  much 
is  this  necessity  felt  by  professional  men  generally,  that  some  of  their 
number  devote  one  or  more  hours  weekly  to  the  task  of  imbuing 
the  young  men  in  their  employment  with  the  first  elements  of  legal 
principles :  and  from  the  ranks  of  such  well-grounded  students,  the 
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frize  lists  in  the  University  classes  are  most  generally  recruited, 
n  their  case,  the  strong  meat  there  received  is  digested^  and  mini- 
sters to  the  healthy  action  of  their  mental  powers.  It  is  for  a  like 
end,  and  with  the  same  view,  that  we  urge  the  necessity,  even  as 
regards  the  profession  itself,  of  some  preliminary  legal  education. 
It  18  as  necessary  to  legal  men  to  be  hignly  educated  in  their  profes- 
sion, in  order  to  preserve  their  position  with  an  intelligent  puolic,  as 
it  is  with  the  medical  advisers  of  the  community.  The  efforts  the 
latter  are  making  in  the  matter  of  professional  education  must  be 
emulated,  or  the  legal  profession  of  tne  country  will  fall  lamentably 
behind. 

The  educational  efforts  of  the  medical  profession  have  been  long 
prosecuted  under  great  disadvantages.  It  is  but  recently  that  they 
Iiave  been  enabled  to  close  up  their  ranks  and  present  an  united 
iront  to  empiricism  in  every  lorm.  The  legal  profession,  on  the 
other  hand,  nas  long  enioyea  the  privileges  resulting  from  incorpora- 
tion ;  but  still,  although,  as  Lord  Brougham  lately  remarked,  the 
College  of  Justice  had  ever  been  foremost  in  legal  reform,  they  as  a 
body  have  not  been  so  successful  in  their  educational  efforts.  The 
Faculty  of  Advocates,  doubtless,  have  succeeded  in  demanding  a 
higher  standard  of  general  education  as  regards  their  entrants ;  but 
they  failed  in  their  endeavours  to  obtain  additional  legal  Professors 
in  the  University,  although  it  is  to  be  hoped  they  wul  renew  their 
efforts  and  have  more  success.  To  that  body  the  public  naturally 
look  to  take  up  this  subject  of  Extra-Mural  Law  Schools.  Under  its 
auspices  the  public  would  rest  satisfied  that  the  lecturers  selected 
would  be  qualified  for  the  duties  of  instruction  in  the  principles  of 
legal  science,  and  would  more  readily  afford  support  to  those  whose 
qualifications — ^be  it  always  remembered — ^they  would  require  to 
endorse.  The  emoluments  of  extra-mural  lecturers  would  be  de- 
pendent on  their  success ;  and,  while  the  appointment  of  such  instruc- 
tors would  entail  responsibility  in  the  elections,  but  no  pecuniary 
obligations,  the  public  would  hold  in  their  hands  what  would  be  at 
once  a  very  powerful  check  on  favouritism  or  incapacity,  and  an 
abundant  reward  to  the  accomplished  and  popular  lawyer. 

These  observations  may  be  strengthened  by  the  consideration, 
that  the  complaint  is  now  sometimes  made,  that  the  practice  of  the 
law  in  this  country  has  ceased  to  exhibit  that  high  scientific  character 
which  is  observed  in  the  older  pleadings  of  the  Court.  Shaw's 
Digest  is  a  very  useful  book ;  but  its  publication  has,  undoubtedly, 
been  attended  vrith  a  certain  admixture  of  evil.  It  has,  to  a  certain 
extent,  removed  all  occasion  for  that  elaboration  of  doctrine  and 
principle  which,  in  the  absence  of  precedent,  is  indispensably  neces- 
sary. If  we  have  a  difficulty,  Mr  Shaw  will  infallibly  have  under 
its  proper  head  a  case,  possibly  depending  on  different  principles, 
but  still  presenting  a  remarkable  similanty  in  its  circumstances. 
The  result  is,  that  in  some  cases  the  time  of  the  Courts  is  wasted 
by  quotation  of  authorities  which  have  no  bearing  on  the  point  at 
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issue  ;  and  the  character  of  the  pleader  himself  is  destroyed  by  the 
abandonment  of  every  attempt  at  maturity  of  thought  on  the  prin- 
ciples involved  in  the  question.  The  result  is  a  most  unfortunate 
one  for  the  law.  The  evil  came  in  with  the  abolition  of  written 
pleading,  and  the  crowding  of  business  on  an  overworked  few,  and 
lias  not  tended  to  improve  the  sad  state  of  things.  But  the  obser- 
vation applies  not  to  Scotland  only.  ^^  I  am  disposed  to  think/' 
says  Mr  Evans,  Q.C.9  in  a  remarkably  able  paper  on  the  ^^  Condi- 
tions of  Professional  Success/'  read  lately  to  tne  Juridical  Society — 
^^  I  am  disposed  to  think  that  industry  and  perseverance,  with  an 
ability  par  negotiis,  are  of  greater  account  in  our  profession  than 
talent  as  such.  This  view  probably  will  hardly  commend  itself  to 
the  commercial  spirit  of  our  day ;  for  it  is  true,  as  an  able  writer 
says,  ^  there  is  an  obvious  disposition  in  some  communities  to 
appraise  men  and  women  at  their  market,  rather  than  their  intrinsic 
value.  A  lucky  speculation,  a  profitable  invention,  a  saleable  book, 
an  effective  rhetorical  efibrt,  or  a  sagacious  political  ruse — some  fact, 
which  proves  at  best  only  adroitness  and  good  fortune — is  deemed 
the  best  escutcheon  to  lend  dignity  to  life,  or  hang  as  a  lasting 
memorial  upon  the  tomb.'  So,  again, — '  the  idea  of  talent  is  asso- 
ciated, more  or  less,  with  the  idea  of  success ;  but  there  is  a  whole 
armoury  of  weapons  in  the  human  bosom,  of  more  celestial  temper.' " 
In  fact,  cleverness  has  superseded  talent ;  and,  perhaps,  the  result  is 
natural  enough,  for  the  days  of  parade  and  nourish  are  past  and 
gone.  What  is  now  required  is  a  capacity  for  business ;  and  this 
can  only  be  attained  by  what  has  been  termed  the  education  of 
affairs.  There  is  a  tendency,  however,  to  degenerate  into  mere 
mechanical  dulness ;  and  this  can  only  be  prevented  by  the  infusion, 
in  early  life,  into  the  practitioner  of  the  law,  of  a  more  thoroughly 
scientific  bent  than  is  now  in  some  instances  observable. 

The  legal  course  of  study  is,  in  our  opinion,  too  narrow,  and  the 
professional  power  too  limited.  The  existing  chairs  are  filled  by 
men  of  learning  and  ability.  But  no  man  can  deliver  an  efiective 
course  of  lectures  on  the  whole  body  of  the  law.  The  student  w^ould 
derive  far  more  benefit  from  a  careful  perusal  of  the  works  which 
have  been  published  on  special  branches  of  the  subject,  such  as  Mr 
Eraser's  two  volumes  on  the  Personal  Relations,  Mr  J.  W.  Smith's 
incomparable  Elements  of  Mercantile  Law,  and  many  contemporary 
works  of  more  or  less  merit.  He  could  easily  make  a  course  of  in- 
struction for  himself  much  more  sound  and  satisfactory,  than  by  any 
possibility  can  be  expected  from  the  hand  of  a  single  individual. 
In  point  of  fact,  lectures  were  devised  at  a  time  when  books  were 
few,  and  their  acquisition  difiScult.  The  necessity  for  the  system 
as  now  conducted  has  long  ago  disappeared;  and  what  is  now- 
wanted  in  their  room,  is  the  creation  of  a  dozen  or  so  of  Professors, 
instead  of  one.  Divide  the  law  of  Scotland  into,  say  twelve  branches, 
and  assign  a  Professor  to  each.  The  number  of  lectures  collec- 
tively given  need  not  much  exceed  the  number  of  those  now  de- 
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livered  ;  but  the  result  would  be  incomparably  auperior.  The  lec- 
turer's course  would  necessarily  be  short ;  but  it  would  be  thorough 
and  complete.  The  lecturer  would  be  at  home  on  his  subject.  It 
would  be  his  speciality :  he  would  have  time  to  examine  every  nook 
and  cranny  which  it  contains.  Like  the  German  professors,  his 
knowledge  of  it  would  be  so  thorough,  that  he  might  dispense  with 
reducing  his  lectures  to  writing ;  and  this  we  take  to  be  one  of  the 
most  important  points  to  be  attended  to  in  all  kinds  of  tuition ; 
because  it  places  the  teacher  and  pupil  en  rapport,  in  a  way  that 
no  mere  written  discourse  can  effect.  Every  one  who  is  master  of 
his  subject  can  convey  his  notions  more  clearly  than  when  he  has 
to  grope  his  way  with  a  feeble  and  uncertain  step.  In  the  one  case 
all  is  doubt,  mystery,  and  con&sion ;  in  the  other,  a  lasting  im- 
pression on  the  mind  is  produced  by  the  lecturer^s  facility  of  ex- 
pression and  variety  of  illustration. 

We  cannot  better  conclude  these  observations  than  by  an  extract 
from  the  paper  of  Mr  Evans,  which  we  have  already  quoted  : — "  In 
order  that  a  man's  practice  of  his  profession  may  preserve  its  true 
dignity,  he  must  constantly  keep  in  view  the  scientific  character  of 
it,  deeming  himself  a  prorcssor  of  the  science,  and  not  the  practi- 
tioner of  an  empirical  art  merely.  There  is  ample  room  in  almost 
every  transaction  for  giving  effect  to  and  carrying  out  this  principle. 
Quite  consistently  with  this,  the  practitioner  may  render  due  atten- 
tion to  that  which  in  each  particular  instance  is  the  chief  personal 
aim,  namely,  the  interest  of  the  client  who  commits  his  concerns  to 
the  advocate's  or  the  counsel's  care  and  protection.  Every  argu- 
ment may  be  conducted,  every  bill  drawn,  and  every  deed  framed^ 
with  an  eye  to  the  precision  and  purity  of  the  doctrines  of  law,  and 
their  just  and  true  relations  to  one  another,  as  well  as  with  a  regard 
to  the  particular  result  sought  to  be  obtained  in  the  case  which  is  in 
hand.  It  may  well  be  that  in  particular  instances  a  ruder  form,  or 
a  rougher  conclusion,  would  equally  well  consist  with  the  mere 
personal  interest  of  the  client ;  but  this  is  not  all  which  the  practi- 
tioner is  pledged  to  regard.  He  owes  a  duty  to  the  law  as  a  whole^ 
to  the  body  of  its  professors,  of  whom  he  is  one,  and  to  the  students 
upon  whom  will  devolve  the  development  of  this  science  in  after 
times.  We  ought,  therefore,  to  bear  in  mind  the  admonition  of 
Bacon,  who  on  Uiis  subject  says — *  Another  error  is,  that  after  the 
distribution  of  particular  arts  and  sciences,  men  have  abandoned 
universality,  which  cannot  but  cease  and  stop  all  progression ;  for 
no  perfect  discovery  can  be  made  upon  a  flat  or  level,  neither  is  it 
possible  to  discover  the  more  remote  and  deeper  parts  of  any  science, 
if  you  stand  upon  the  level  of  the  same  science,  and  ascend  not  to 
a  higher  science.'  So  in  another  place  he  remarks — *  Other  errors 
there  are,  in  the  scope  that  men  propound  to  themselves,  whereunto 
they  bend  their  endeavours;  for  whereas  the  more  constant  and 
devoted  kind  of  professors  of  any  science  ought  to  propound  to 
themselves  to  malve  some  additions  to  their  science,  they  conveit 
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their  labours  to  aspire  to  certain  second  prizes ;  as  to  be  a  profound 
interpreter  or  commentor — to  be  a  sharp  champion  or  defender — ^to 
be  a  methodical  compounder  or  abridger ;  and  so  the  patrimony  of 
knowledge  cometh  to  be  sometimes  improved,  but  seldom  aug- 
mented.' 

"  Consequent  on  the  view,  however,  which  we  have  been  taking 
of  the  scientific  character  of  our  law,  we  have  dangers  to  guard 
against,  and  duties  to  be  mindful  of.  The  tendency  is  sometimes 
seen  in  the  professors  of  a  science,  to  make  the  science  conform  to  an 
outline  and  an  argument  of  their  own,  rather  than  to  follow  in  their 
conceptions  the  actual  course  of  the  science.  There  is  a  disposi- 
tion to  force  everything  into  the  support  and  confirmation  ot  the 
theory,  though  there  oe  heterogeneous  instances  which,  if  duly 
examined,  would  prove  its  unsoundness.  Like  Wingate,  who, 
i/vishing  to  reduce  all  the  law  to  propositions  of  reason,  set  out  with 
his  maxims,  and  then  marshalled,  as  seemed  most  fitting  and  con- 
venient, the  instances  with  which  the  law  furnished  him. 

^^  But  I  conceive  the  opposite  of  this  danger  is  that  to  which  we 
are  most  prone.  We  are  eager  to  discover  differences  rather  than 
resemblances  between  the  cases  and  their  principles.  We  readily 
embrace  an  exception  if  we  can,  forgetting  that,  by  persisting  in 
such  a  course,  we  may  be  the  means  of  causing  irreparable  injury 
to  the  scientific  character  of  the  law.  We  are  multiplying  (per- 
haps needlessly)  the  special  individual  rules  of  our  system,  and 
sacrificing  the  advantage  of  a  well-ordered,  clearly  defined,  and  yet 
comprehensive  series  of  doctrines.  This  evil  is  augmented  seriously 
when  (as  sometimes  happens)  the  judge  seeks  occasion  or  oppor- 
tunity to  decide  a  case  upon  exceptive  considerations,  as  if  fearful  of 
holding  up  to  the  light  oi  examination  the  theory  which  would  have 
embraced  it.  It  is  the  lamentable  effect  of  this  method  of  viewinjg 
legal  questions,  that,  as  fast  as  it  solves  one  question,  it  bree<£ 
others.  I  would  place  before  all  who  do  not  sufficiently  bear  this 
in  mind,  the  illustration  of  Bacon — ^  Were  it  not  better  for  a  man 
in  a  fair  room,  to  set  up  one  great  light,  or  branching  candlestick 
of  lights,  than  to  go  about  with  a  small  watch-candle  into  every 
comer?'  There  is  no  lack  of  bright  examples  to  show  us  the  true 
way ;  for  is  not  the  pleasure  derived  from  a  perusal  of  the  judg- 
ments of  Sir  W.  Grant,  Lord  Stowell,  Sir  Thomas  Plumer,  or  Sir 
N.  Tindal,  to  be  ascribed  to  their  eminently  scientific  character  f ' 

The  limited  funds  at  the  command  of  the  University  Commis- 
sioners will,  doubtless,  induce  them  to  listen  favourably  to  any 
proposals  for  efficient  extra-mural  Teaching ;  and  we  beueve  that 
the  suggestions,  we  have  offered  as  to  the  manner  of  obtaining  such 
instruction  in  reference  to  legal  science,  will  recommend  themselves 
not  only  to  the  Commissioners,  but  to  the  profession  and  public  at 
large. 
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CRIMINAL  PROSECUTIONS  IN  ENGLAND  AND  SCOTLAND. 

The  calendar  of  crime  in  England  and  Scotland  presents  features 
and  results  so  different,  as  at  first  sight  not  to  be  easily  explained  or 
accounted  for.  The  latter,  possessing  unquestionably  the  most 
moral   and  best  conducted  community  in  Europe,  exhibits  in  its 

!>eriodical  returns  an  amount  of  crime  far  exceeding  that  of  the 
brmer  kingdom,  more  especially  in  the  landward  portion  of  counties. 
To  one  unacquainted  witn  the  machinery  by  which  crime  is  inyesti- 
gated  and  punished  in  both  kingdoms,  the  results  are  naturally 
startling ;  but,  on  investigating  the  manner  of  dealing  with  accused 
parties,  the  diiBcnlty  disappears. 

The  most  prominent  difference  between  the  forms  referred  to  is, 
that  in  Scotland  there  are  in  all  the  criminal  courts  public  pro- 
secutors, while  in  England  there  is  no  such  officer  in  ordinary 
prosecutions.  This  renders  the  investigation  and  trial  of  crime  in 
England  a  somewhat  cumbrous  proceeding,  since,  instead  of  a  public 
prosecutor,  the  injured  party  must  himself  assume  the  ofiice ;  and 
on  complaining  to  a  magistrate  he  is  forthwith  bound  over  to  pro- 
secute. Thus,  at  the  very  threshold  of  the  process,  an  important 
barrier  exists  to  protect  the  criminal  and  prevent  the  injured  party 
from  commencing  proceedings,  to  do  which  entails  no  small  degree 
of  trouble,  and,  it  may  be,  in  the  end  considerable  expense.  In 
Scotland,  on  the  other  nand,  an  injured  party  incurs  neither  trouble 
nor  expense.  He  has  only  to  lodge  his  information  in  writing  with 
a  prdcurator-fiscal,  to  attend  the  latter  for  the  purpose  of  being 
precognosced,  and  he  is  even  liberally  paid  for  his  trouble  in  at- 
tending. 

That  the  system  in  Scotland  of  prosecuting  by  means  of  a  prose- 
cutor for  the  public  interest,  is  preferable  to  that  of  England,  and 
more  effective,  cannot  be  doubted ;  but  when  we  come  to  examine 
some  of  its  details,  there  are  many  of  its  forms  we  cannot  help 
thinking  both  unjust  to  the  public  and  to  the  accused  party.  In  - 
the  first  place,  most  public  prosecutors,  instead  of  being  salaried,  are 

Said  by  the  extent  of  the  work  performed  ;  this  must  naturally  in- 
uce  a  propensity  to  multiply  prosecutions,  and  adopt  proceedings 
where  none  are  necessary. 

In  the  next  place,  the  mode  of  dealing  with  the  accused  appears 
highly  objectionable  and  unjust  towards  the  prisoner,  compared  with 
the  mode  of  doing  so  in  England.  In  Scotland,  when  a  prisoner  is 
apprehended  on  a  charge,  ne  is  not  permitted  to  see  any  law  ad- 
viser, but  is  immediately  hurried  before  a  sheriff  or  other  magis- 
trate ;  and  during  his  examination  no  agent  or  adviser  is  allowed  to 
attend  on  his  behalf,  and  every  party  is  excluded  except  the  magis- 
trate and  the  procurator-fiscal.  The  judge,  no  doubt,  at  the  outset, 
must  caution  the  prisoner  that  he  is  not  bound  to  answer  any  inter- 
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rogatories ;  and  with  an  intelligent  and  educated  prisoner  this  may 
be  highly  beneficial ;  but  with  any  other  accused  party,  who  has  no 
idea  of  the  effect  of  his  answering  or  refusing  to  answer,  the  benefit 
to  be  derived  from  the  caution  given  is  problematical.  It  must  also 
be  remembered,  that  a  refusal  to  answer  a  question  is  minuted  in  a 
written  declaration,  and  is  afterwards  used  against  the  prisoner  as 
evidence  of  his  want  of  candour,  and  hence  as  affording  some  testi- 
mony of  his  guilt.  That  this  system,  which  has  long  been  objected 
to,  is  unfair  towards  a  prisoner,  cannot  be  doubted.  It  is  always 
in  the  power  of  a  prosecutor  keenly  bent  on  making  out  a  case,  to 
entrap  an  unwary  prisoner  into  making  answers  which  ma^  turn  to 
the  prosecutor^s  account  even  against  an  innocent  party ;  while  a  care- 
less magistrate,  infiuenced  by  the  prosecutor,  may  give  a  colouring  to 
the  declaration  which  the  case  does  not  warrant.  It  is  not  till  the 
precognition  is  taken — a  proceeding  wholly  at  the  public  expense — 
and  after  the  declaration  of  the  accused  is  taken  and  he  is  committed 
for  trial,  that  a  legal  adviser  is  allowed  to  have  access  to  him. 

In  England,  on  the  other  hand,  the  proceedings  subsequent  to 
apprehension  are  entirely  different,  an/ much  faiifer  towardB  the 
accused  party.  There^  the  moment  apprehension  takes  place,  he  is 
allowed  to  consult  his  legal  adviser,  who  accompanies  him  to  the 
court  where  he  is  examined.  In  that  court  the  witnesses  against 
him  are  confironted  with  him ;  they  are  examined  in  his  presence, 
and  both  he  and  his  adviser  hear  all  that  they  have  to  say.  In 
England,  in  short,  the  first  proceeding  before  a  magistrate  embraces 
an  open  precognition  of  the  witnesses  as  well  as  the  prisoner's  exa- 
mination, aU  01  which  is  conducted  in  presence  of  himself  and  his 
adviser,  who  are  thus  made  thoroughly  acquainted  with  all  that  can 
be  adduced  against  him,  and  thus  nis  adviser  is  thoroughly  prepared 
fairly  to  meet  the  evidence  for  the  prosecution. 

There  can  be  no  question  that  while  the  Procurator-Fiscal  is  a 
highly  useftil  appendt^  of  criminal  procedure,  the  other  parts  of 
this  Scottish  system  admit  of  many  salutary  changes.  Liet  the 
proceedings  previous  to  commitment  be  assimilated  to  that  of  Eng- 
land, allowing  the  prisonei^s  agent  as  well  as  himself  to  be  present 
at  his  examination  and  the  precognition.  The  whole  proceedings 
from  first  to  last  should  be  in  open  court.  Above  all,  the  prose- 
cutor should  be  paid  by  a  moderate  salary,  proportioned  to  the 
extent  of  population  of  toe  bounds,  and  to  their  vocation — ^whether 
rural  or  manufacturing.  The  allowance  for  travelling,  and  other 
charges  payable  to  procurators-fiscal,  should  also  be  fixed  on  a  fair 
but  moderate  scale.  In  short,  he  should  be  fairly  remunerated 
for  his  trouble,  but  every  inducement  removed  to  magnify  the 
slightest  indiscretion  into  an  offence.  The  recent  experiment  of 
county  police  should  be  placed  under  careful  management,  and 
their  duties  directed  to  the  prevention  of  crime,  the  suppression 
of  vagrancy,  and  the  orderly  management  of  public-houses.  If, 
instead  of  this,  they  be  placed  by  any  mistaken  regulation  under 
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the  charge  or  control  of  unsalaried  public  prosecutors,  and  made 
so  many  caterers  of  that  official,  who  already  possesses  ample  faci- 
sities  for  the  exercise  of  his  functions,  there  may  he  reared  up  in  each 
county  a  serious  engine  of  oppression  of  the  lower  ana  middle 
classes  of  society. 


PROOF  OF  FOREIGN  LAW. 

Mr  Duiax)P  has  succeeded  in  carrying  through  Parliament  a 
suggestion  which  is  contained  in  Mr  I)i(£son's  second  volume  on 
Evidence,  and  has  thereby  removed  one  of  the  greatest  anomalies 
to  be  found  in  that  thorny  territory — the  domain  of  international 
law.  We  allude  to  the  statute  22  and  23  Vict.,  cap.  63,  <^  An  Act 
to  afford  facilities  for  the  more  certain  ascertainment  of  the  law 
administered  in  one  part  of  her  Majesty's  dominions,  when  pleaded 
in  the  courts  of  another  part  thereof."  This  statute  introduces  an 
entirely  new  principle  in  mtemational  jurisprudence ;  but  there  can 
be  no  doubt  whatever  that  it  will  have  the  most  salutary  effect, 
especially  in  the  courts  of  the  different  sections  of  the  United  King^ 
dom,  in  which  English,  Irish,  and  Scotch  law  has  so  frequently  to 
be  treated  judicially  in  precisely  the  same  manner  as  the  laws  of 
Timbuctoo  or  any  other  foreign  territory.  The  statute  derives  fur- 
ther importance  from  the  &ct,  that  it  is  the  first  legislative  recogni- 
tion  of  the  possibility  of  extending  the  amendment  of  the  law  beyond 
the  municipal  law  of  a  particular  state.  Whether  it  is  to  be 
effected  by  a  congress  of  lawyers,  or  otherwise — the  result  of  their 
deliberations  to  be  afterwards  enforced  by  conventicm — ^it  appears 
to  us  that  many  of  the  difficulties  now  experienced  in  the  adminis- 
tration of  international  law  are  capable  of  removal. 

The  principle,  we  suppose,  is  as  old  as  law  itself,  that  what  is  law 
in  one  countiy  is  fact  in  the  other.  A  judge  is  appointed  to  admi- 
nister the  law  of  his  own  state,  and  judiciallv  he  knows  no  other 
system.  He  is  therefore  forced  to  have  his  mind  satisfied  with  re- 
spect to  the  terms  of  a  foreign  law,  by  evidence  of  the  same  kind  as 
tnat  which  is  admitted  to  establish  the  facts  of  a  science,  or  anv 
other  matter  of  fact ;  t.«.,  by  the  opinions  of  experts,  or  persons  call- 
ing themselves  experts.  Lord  Kenyon  once  asked,  ind^antly, 
'^  Can  the  laws  of  a  foreign  country  be  proved  Iff  a  person  picked  up 
in  the  street  ?  " — {BoehtUnk  v.  Schneider^  3  Esp.  68).  But  we  fear 
there  was  nothing  else  for  it.'  The  judge  is  bound  to  take  the  evidence, 
however  obscure,  however  inexperienced,  however  stupid  the  wit- 
ness may  be.  He  cannot  even  be  required  to  tell  the  reason  of  the 
faith  that  is  in  him.  The  point  may  be  one  of  the  nicest  descrip- 
tion, on  which  lawyers  of^  eminence  would  differ  even  after  full 
argument  and  mature  deliberation  ;  but  no  matter :  the  rash  state- 
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ment  of  a  yoath,  uttered  with  all  the  reckless  confidence  of  ignor- 
ance, was  sufficient  to  determine  the  question. 

The  absurdity  of  the  former  practice  was  this,  that  if  the  foreign 
law  was  written,  it  was  not  proved  by  the  production  of  the  code  or 
the  particular  Act  of  Parliament,  but  by  the  parole  testimony  of  the 
witness.  "  The  proper  course,"  said  the  judge  in  Cocks  v.  Purday 
(2  C.  and  K.  269),  "to  ascertain  the  law  of  a  foreign  country,  is 
to  call  a  witness  expert  in  it,  and  ask  him  on  his  own  responsibility 
what  that  law  is — not  to  read  any  fragments  of  a  code,  which  would 
only  mislead."  An  objection  of  the  same  kind  was  started  in  the  cele- 
brated Baron  de  Bodes'  case  (8  Q.  B.  208).  A  French  jurist  being 
examined  as  to  the  state  of  the  law  of  France  in  1789,  referred  to  a 
decree  of  that  date.  It  was  objected,  Why  not  produce  that  decree  t 
you  can  only  prove  the  contents  of  a  written  instrument  by  production 
of  it,  or  by  parole  when  you  can  account  for  its  non-production.  Lord 
Denman  and  the  re&t  of  the  court,  with  the  exception  of  Patteson,  J., 
thought  the  objection  bad,  "  Properly  speaking,  the  nature  of  such 
evidence  is  not  to  set  forth  the  contents  of  the  written  law,  but  its 
effect  and  the  state  of  law  resulting  from  it.  The  mere  contents, 
indeed,  might  often  mislead  persons  not  familiar  with  the  particular 
system  of  law.  The  witness  is  called  on  to  state  what  law  does  re- 
sult from  the  instrument."  And  Mr  Justice  Coleridge  observed, 
**  What,  in  truth,  is  it  we  ask  the  witness  I  Not  to  tell  us  what 
the  written  law  states,  but  generally  what  the  law  is ;  the  question 
is  not  as  to  the  language  of  the  written  law." 

Now,  while  the  soundness  of  these  rulings  is  perfectly  clear,  the 
latitude  they  give  a  witness,  who  may  or  may  not  be  a  master  of  his 
science,  is  plainly  manifest.  And  supposing  he  went  wrong,  what 
remedv  had  the  court  in  such  circumstances?  None  whatever; 
the  injustice  must  be  perpetrated. 

But  worse  than  all,  the  jiidge  himself  may  sometimes  misappre- 
hend the  foreign  witness.  Perhaps  no  greater  lawyer  ever  lived  in 
this  country  than  Professor  6.  J.  Bell ;  and  if  it  is  possible  for  a 
person  of  even  his  learning  to  go  wrong  in  dealing  witti  the  printed 
expositions  of  a  foreign  system,  there  are  few  judges  who  would  not 
be  very  cautious  in  dealing  with  parole  testimony  on  the  same  ques- 
tion. An  American  contemporary  {American  Ixiw  Registevj  vol.  v., 
p.  321),  writing  on  this  subject,  says  : — 

What  a  figure  a  foreigner  woald  present,  to  be  sure,  who  woald  undertake  to 
advise  a  coarse  of  action  guided  by  our  statutes,  even  when  aided  by  our  reports ! 
What  foreigner  could  pretend  to  certainty  in  not  having  overlooked  some  later 
statute  or  an  unpublished  decision?  An  instance  or  two,  which  accident  has 
thrown  in  our  way,  may  illustrate  the  result  of  these  attempts  at  universality. 

Thus,  for  instance,  no  less  a  person  than  Geo.  Jos.  Bell,  Professor  of  the 
Law  of  Scotland  in  the  University  of  Edinburgh,  in  his  Contract  of  Sale,  p.  59, 
aaySf  '*  on  the  proof  of  sale  (of  chattels)  by  the  law  of  America" :  ^*  The  law  of 
the  United  States  of  America,  in  this  matter,  is  grounded  on  the  law  of  Eng- 
land, and  has,  indeel,  been  settled  neftvly  on  afootinjr  of  the  English  statute  of 
frauds  as  applicable  to  all  contracts  for  the  sale  of  goods  or  chattels  for  the 
price  of  50.(lols.  or  more."  "  The  statute  of  frauds,  as  thus  adopted  in  America, 
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has,  a  few  years  ago,  b^ep  recbosLructed  by  the  legislature  of  Kev^  York^  and 
the  rules,  as  so  fixed,  are  proclaimed  iu  the  revised  statutes."  Then  laying 
down  the  i-ule  as  it  formerly  stood  under  ^  the  American  statute  of  frauds,"  as 
settled  by  some  decisions,  the  references  to  which  are  either  misprinted  or  im- 
possible, probably  meaning  those  of  Maryland,  he  proceeds  to  show  the  changes 
effected  in  the  American  statute  by  the  revised  American  statute. 

Now,  our  ten  fingei*s  would  scarce  serve  to  count  the  blunders  in  these  two 
pages  ;  so  gross,  that  a  witness  stating  the  law  in  this  wise  would  be  convicted 
of  perjury.  Yet  w^hy  should  Pennsylvania  judges  suppose  that,  in  examining 
questions  of  foreign  law,  they  are  more  likely  to  be  right  than  this  learned  pro- 
fessor? Are  they  better  trained?  Have  they  better  sources  of  information? 
Tlie  clear  and  elegant  treatise  of  Kent  has  thus  been  honestly  converted  into 
nonsense  by  an  excellent  and  learned  jurist,  simply  because  he  assumed  he  knew 
what  he  was  utterly  ignorant  of,  the  practical  law  of  another  state. 

If  the  reader  would  wish  to  see  an  illustration  of  the  actual  work- 
ing of  the  old  law,  we  know  of  none  more  apposite  and  amusing 
than  is  to  be  found  in  the  examination  of  Scotch  counsel  learned  in 
the  law,  in  the  now  almost  forgotten  case  of  the  Queen  v.  Wakefield} 
The  defendants  were  tried  at  Lancaster,  before  Mr  Baron  Hiulocky 
on  a  charge  of  conspiring  to  carry  off  a  young  female,  under  the  age 
of  sixteen,  from  the  custody  of  her  parents  and  instructors,  apd 
afterwards  to  marry  her.  The  evidence  showed  that  the  girl,  a 
Miss  Turner,  and  a  wealthy  heiress,  was  at  a  school  near  Liverpool, 
and  was  entrapped  by  means  of  a  fictitious  letter,  presented  to  her 
schoolmistress,  and  stating  that  her  mother  was  dangerously  ill,  and 
desired  her  immediate  attendance.  She  was  driven  from  one  place  to 
another,  till  ultimately  the  party  arrived  at  Gretna,  where,  on  the 
false  representation  that  her  father  was  insolvent,  and  the  step  was 
necessary  to  save  him  from  ahsolute  ruin,  she  consented  to  go 
through  the  form  of  a  marriage  in  the  presence  of  the  blacksmith 
who  at  that  time  officiated  on  such  occasions.  The  present  Lord 
President,  then  Mr  M'Neill,  was  called  to  prove  the  validity  of 
the  marriage,  partly  with  the  view  apparently  of  excluding  Miss 
Turner's  evidence.  The  counsel  for  the  prosectution  were  Mr  Ser- 
geant Cross,  Mr  John  Williams,  Mr  Brougham,  and  Mr  Starkie ; 
for  the  defence,  Mr  Scarlett,  Mr  Coltman,  Mr  Park,  Mr  Pattison. 
The  examination  of  the  Scotch  counsel  is  a  most  amusing  chapter 
of  forensic  fencing.     For  instance : — 

Mr  McNeill,  how  long  have  you  been  in  the  profession  of  the  law  ? — I  have 
been  at  the  bar  for  about  eleven  years ;  and  I  went  through  an  apprenticeslup 
with  a  writer  to  the  signet  before  I  came  to  the  bar. 

I  believe  you  are  Sheriff-Depute  of  Perthshire  ? — I  am. 

I  presume  you  are  perfectly  well  acquainted  with  the  Scotch  law  as  it  re- 
lates to  the  contract  of  marriage  ? — I  think  I  am. 

I  believe  you  have  been  in  court,  and  heard  the  examination  of  the  witnesses 
in  this  cause  ? — I  have. 

According;  to  the  Scotch  law,  sir,  taking  the  facts  as  they  have  been  spoken 
to  by  the  witnesses  to  be  accurate^  was  tluit  a  valid  marriage  between  the  par- 
ties ? — I  think  that  the  proceeding  that  has  been  stated  to  have  taken  place  at 
Gretna,  is  all  that  was  necessary  to  constitute  a  marriage,  if  it  stood  by  itself 


^  A  report  of  the  trial  is  published  by  John  Murrar,  London,  under  date  1827. 
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without  other  evidence  ;  and  I  hare  not  heard  anything  that  takes  awaj»  in 
my  opinion,  from  the  valid  effect  of  that  ceremony  bo  performed. 

^  Mr  Baron  HuUoek. — ^You  have  heard  nothing  to  invalidate  it  1 — ^I  think 
not ;  I  was  goin^  to  say,  taking  into  consideration  the  evidence  that  was  given 
hy  Miss  Tamer,  if  she  is  Miss  Turner. 

CroBS-oxamined  by  Mr  Brongham. 

Ton  mean  to  say  that  you,  as  a  Scotch  lawyer,  give  it  as  your  opinion— first, 
that  what  is  stated  to  have  happened  at  Gretna,  standing  by  itself,  would  con- 
stitute a  Scotch  marriage ;  and  secondly,  that  having  heard  all  the  rest  of  the 
evidence,  you  can  find  nothing  in  that  to  alter  that  opinion  ? — Yes. 

How  long  have  you  been  at  the  bar  ? — About  eleven  years. 

Durinfif  tnat  time,  have  you  answered  many  cases  on  questions  respecting 
the  validity  of  marriages? — Not  many :  I  have  answered  some — ^not  many  ;  as 
many,  I  suppose,  as  persons  of  my  standing  at  the  bar. 

Oentlemen  come,  as  we  know,  at  the  Scotch  bar  slowly  into  practice  ? — 
That  is  a  comparative  question.  I  don't  know  how  they  come  into  practice  at 
the  English  bar,  and  therefore  I  cannot  compare  it. 

Mr  JBaron  Hvllock. — It  is  the  same  here. 

The  Witness. — It  is  a  comparative  question. 

And  those  gentlemen  who  have  been  eleven  years  at  the  bar,  have  not 
answered  many  cases  on  questions  of  Scotch  marriage,  generally  speaking  ? — 
Many  cases  will  depend  on  the  number  of  cases  that  we  have  in  Scotland. 

What  do  you  call  many  cases — how  many  in  the  course  of  a  year? — Why,  I 
suppose  that  there  are  not  a  great  many  cases  in  the  consistoriai  courts ;  I 
iancy,  perhaps  about  three  in  the  course  of  a  year. 

Then  you  may  have  answered,  in  the  course  of  eleven  years,  three  in  the 
course  of  a  year? — I  don't  think  more. 

You  don't  mean  to  say  that  you  have  answered  altogether  thirty-three,  but 
that  you  have  Hot  answered  more  than  three  in  the  course  of  a  year? — I  don't 
think  I  have  answered  altogether  more  than  that. 

I  am  talking  of  questions  on  marriage  ? — On  the  validity  of  marriages. 

Now,  do  yon  mean  to  represent  that  the  Scotch  law  upon  the  subject  of 
marriage  (I  am  now  upon  the  first  point) — do  you  mean  to  represent  that  the 
matter  which  is  said  to  have  passed  at  Gretna  Green  would  constitute  a  mar- 
riage in  Scotland,  if  you  are  merely  to  take  that  into  account? — Yes,  taking 
into  consideration  the  evidence  of  Miss  Turner. 

Oh !  but  I  am  merely  speaking  of  what  passed  at  Gretna  ? — The  proceeding 
at  Gretna  constitutes  a  marriage,  certainly,  in  my  opinion. 

Do  you  mean  to  represent  that,  on  the  subject  of  marriage,  the  law  of 
Scotland  is  perfectly  clear,  and  without  doubt  ? — I  think  it  now  is — I  know 
the  matter  was  a  good  deal  controverted  some  time  ago,  but  I  think  now  it  is 
settled. 

Don't  you  know,  sir,  that  three  of  the  present  judges  now  on  the  bench  in 
Scotland  have  sworn  that,  in  their  opinion,  a  mere  consent  per  verba  de  prw- 
senti  does  not  constitute  a  marriage  ? — ndon't  you  know  that  ? — I  know  that 
they  have,  and  that  several  of  the  judges  now  on  the  bench  have  sworn  it  does 
constitute  a  marriage,  and  that  in  the  case  referred  to,  it  was  decided  to  be  a 
marriage. 

Not  in  Scotland  ? — But  by  a  decision  which  was  held  to  be  law  in  Scotland. 

Don't  you  know  that  there  is  a  very  great  difference  of  opinion  between  the 
Scotch  lawyers  on  the  subject  ?  and  have  t^ey  not  importea  an  English  deci- 
sion to  help  them  to  what  the  Scotch  law  on  the  point  is  ? — Do  you  mean  the 
case  I  have  now  alluded  to  ? 

Yes. — ^I  know  that  that  is  considered  an  important  case. 

Don't  you  know  that  it  is  now  considered  as  settled  law,  and  that  ever  since 
that  case  it  has  been  so  settled,  but  not  before? — I  did  not  say  it  was  not  the 
law ;  I  said  it  was  controverted,  but  not  since  the  case  of  Dalrymple  and  Dai- 
ry mple,  and  M'Adam  and  Walker. 
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But  mnce  the  case  of  Dahrymple  and  Dalrymple  yott  connder  it  more  settled 
than  it  was  before  ? — Tee,  I  do. 

Not  hy  a  Scotch  deciuon,  but  since  that  English  deciuon  ? — Yes. 

So  I  understand  yon,  by  the  decision  of  an  English  judge — and  that  three  of 
the  present  Scotch  judges  swore  to  a  directly  different  state  of  the  law  from 
that  which  you  now  swear  to  be  the  law — ^is  it  not  so  ? — I  don't  think  it  is 
exactly  so,  but  nearly  so ;  I  don't  think  the  proceedbgs  in  the  case  of  Dal- 
rymple and  Dalrymple  were  precisely  the  same  as  are  sworn  to  have  taken 
place  at  Gretna,  but  t  don't  think  there  is  any  material  difference  in  the  law. 

Counsel  begins  to  discover  the  sort  of  witness  he  has  to  deal  with, 
and  executes  a  dexterous  flank  movement  into  the  civil  law — 

Is  not  the  civil  law  of  high  authority  in  the  Scotch  law  of  marriage  ?  and 
does  not  the  Scotch  law  import  into  the  law  of  marriage  the  principle  of  the 
Boman  law,  eansensits  non  concMtuafacit  nuptias  t — It  does  ;  and  we  long 
used  to  go  by  the  civil  law,  but  we  now  think  we  have  cases  on  which  we 
can  proceed. 

But  the  civil  law  principles  are  of  high  authority  as  respects  the  Scotch 
law  of  marriage  ? — Certainly. 

Mr  Baron  HtUloei. — The  civil  law  is  the  principle  on  which  they  pro- 
ceeded, eontensus  non  eoncubittu  facit  nupHas  f 

The  Witness. — I  understand  we  did  proceed  on  the  principle  of  the  civil  law, 
but  we  now  have  cases  on  which  we  can  proceed  without  going  to  the  civil 
law. 

Mr  Brougham, — ^Tou,  of  course,  have  passed  your  examination  as  a  civil 
lawyer  ? — I  have,  but  I  cannot  pretend  to  be  very  versant  in  it. 

Are  you  not  aware  it  is  a  principle  in  the  civil  law,  that  a  contract  ia  void 
'*  cut  dolus  dat  locum ;*^  that  there  is  a  principle  in  the  civil  law  which  voids  a 
contract  of  that  sort  ? — There  is  such  a  general  principle. 

Are  you  not  aware  that  there  is  also  a  Pi'etorian  edict  very  well  known  in 
the  civil  law,  **  Pacta  conventa  quce  neque  dole  malo,  neque  adversus  leges^ 
neque  quo  fraus  cut  earum  flat,  facta  erunt  serwibo  f — 1  don't  recollect  the 
particular  dictum,  but  I  think  there  is  a  dictum  to  that  effect. 

Are  you  not  aware  that  by  the  civil  law — ^by  one  of  the  Novels  of  Justinian — 
a  person  by  fraud  taking  away  a  young  woman,  and  by  fraud  marrying  her,  is 
guilty  of  a  capital  offence? — ^I  beueve  he  is,  but  I  don't  recollect. 

But  you  believe  there  is  such  a  law  of  Justinian,  which  is  parcel  of  the  civil 
law?— Yes. 

Is  there  in  the  law  of  Scotland  any  statute,  or  is  it  at  common  law,  an  offence 
to  inveigle  and  take  away  an  heiress  for  the  purpose  of  marrying  her — was  it 
ever  punished  as  a  capital  offence,  for  instance  ? — The  forcibly  taking  her 
away  nas  been. 

But  I  mean  inveigling  her  by  fraud  ? — I  don't  know  of  any  case— certainly 
there  has  not  been  one  for  centuries.    I  should  say  no  capital  offence. 

But  is  it  an  offence  to  inveigle  and  take  her  away  ? — I  don't  know  of  any 
case  being  prosecuted  in  a  criminal  court. 

Suppose  now  (I  am  going  to  put  a  case),— suppose  that  it  were  an  offence  of  a 
high  nature,  punishable  by  transportation  for  life,  and  that  it  had  only  within 
three  years  ceased  to  be  a  capital  offence  by  the  law  of  Scotland  to  inveigle 
away  a  person  for  the  purpose  of  contracting  a  marriage  with  her, — suppose 
that  was  the  law  of  Scotland,  should  you  conceive  that  the  marriage,  in  such 
dreumstances,  solemnised  by  the  law  of  Scotland,  would  be  a  valid  marriage  ? 
— It  is  very  difficult  to  form  an  opinion  upon  that.  I  should  say,  by  the  law 
of  Scotland,  if  a  person  inveigled  away  another  for  the  purpose  of  contracting 
marriage,  if  that  person  afterwards  freely  gave  her  consent  to  be  married,  and 
was  married,  that  the  marriage  is  a  valid  marriage  ;  and  I  am  so  taking  it  in 
your  qualification  of  its  being  a  capital  offence  to  inveigle  her  away. 

And  that  yet  the  same  law  would  support  the  marriage  of  the  person  so  in- 
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Teigled  as  valid,  which  made  it  punishahle  with  death  to  iuYeigle  her  away, 
and  mariy  her  ? — I  cannot  conceive  such  a  state  of  matter. 

Can  vou  conceive  sach  to  be  the  civil  law  of  Scotland,  if  such  was  the 
criminal  law  of  Scotland  ?  Can  yon  in  your  imagination  conceive  they  could, 
by  the  law  of  Scotland,  make  that  marriage  good,  the  contracting  which  was, 
by  the  same  law,  a  capital  offence  ? — ^If  the  law  of  Scotland  was  very  different 
from  what  it  is  ;  but  that  supposes  a  law  that  I  never  heard  of  in  Scotland. 

Foiled  again  in  this  point  of  attack,  the  next  attempt  is  to  seduce 
the  witness  into  the  mazes  of  English  law ;  but  he  very  properly 
answers,  that  Scotch  lawyers  don't  pretend  to  know  English  law. 

Don^t  the  Scotch  judges  allow  the  opinion  of  individual  practitionen  to  be 
read  in  Court  ? — If  a  question  relative  to  the  law  of  England  arises  in  the 
course  of  a  Scotch  case,  and  that  case  is  sent  for  the  opinion  of  English  counsel, 
that  is  allowed  to  be  read.    That  is  on  a  point  of  English  law. 

Bat  upon  a  case  where  the  law  is  common  to  England  and  Scotland — ^for 
instance,  the  mercantile  law— don't  they  every  day  read  opinions  of  counsel  as 
authorities  1 — I  don^t  think  our  judges  are  at  all  bound  by  English  decisions. 

Are  they  at  all  bound  by  their  own  decisions  ? — 1  think  they  are,  where 
they  are  in  a  uniform  series. 

Mr  Baron  HuUoci. — In  that  very  case  you  allude  to,  Sir  William  Scott's 
opinion  was  read. 

The  FFttitefftf.— Sir  William  Scott  interposed  the  discrepancy,  that  is — what 
I  say — the  opinion  of  an  English  lawyer  is  read  on  a  question  of  English  law 
when  it  arises  in  a  Scotch  case,  but  not  on  a  question  of  Scotch  law. 

The  objections  to  this  mode  of  ascertaining  the  law  of  a  foreign 
state,  even  when  the  most  sound  and  learned  jurists  are  the  channels 
of  information,  have  long  been  a  fevourite  topic  with  writers  on  the 
law  of  evidence.  But  it  was  left  to  Mr  Dickson,  the  present  Procu- 
reur-General  of  the  Mauritius,  to  make  a  practical  suggestion  for 
the  remedy  of  the  evil.  In  his  work  on  Evidence — alr^iSy,  we  are 
informed,  out  of  print — at  page  991,  he  judiciously  observes: — 

The  present  mode  of  proving  foreign  law  is  objectionable,  and  admits  of  im- 
provement whenever  the  point  is  one  cognisable  by  the  courts  of  England  or  Ire- 
land.— It  may  be  a  question  in  apicUnts  juris,  on  which  different  views  would  be 
entertained  by  the  highest  judicial  authorities  of  the  appropriate  tribunal  after 
full  debate  ;  and  therefore  to  decide  it  on  the  opinions  of  counsel,  not  always 
the  most  eminent,  given  without  hearing  parties,  and  perhaps  in  the  hurry  of 
an  extensive  practice,  must  frequently  cause  injustice.  Nor  would  the  sugges- 
tion thrown  out  in  the  text  remedy,  although  it  might  abate,  the  evil.  Still 
more  objectionable  is  the  practice  of  examining  counsel  as  witnesses;  for  in 
them,  as  in  all  witnesses  on  matters  of  opinion,  there  is  a  strong  tendency  to 
support  the  side  of  the  party  who  adduces  them,  instead  of  giving  a  quan 
judicial  opinion  on  the  question.  It  fi-equently  happens,  too,  that  the  best 
lawyers  (for  instance,  Lord  Gh.  Eidon)  give  their  opinions  with  hesitation, 
while  confidence  and  dogmatism  often  accompany  superficial  knowledge. 
Accordingly,  the  jury  are  apt  to  be  misled  where  they  can  only  decide  on  the 
apparent  preponderance  of  opinion  on  either  side.  It  is  conceived  that  these 
evils  would  be  remedied  by  allowing  the  Court  of  Session  to  send  a  case  to 
the  Supreme  Court  in  England  or  Ireland,  in  which  the  question,  if  arising  in 
either  of  these  countries,  would  be  adjudicated ;  the  decision  of  that  Court 
being  obtained  thereon,  after  hearing  parties,  as  on  a  point  of  law  i-eserved  in 
a  special  verdict ;  and  a  reciprocal  couiiie  might  be  adopted  for  determining 
questions  of  Scotch  law  when  aiising  in  an  English  or  Irish  court.  In  this 
way  the  point  would  be  decided  deliberately  by  the  appropriate  tribunal,  to 
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which  the  parties  probahly  looked  vrhen  the  transaction  was  entered  into  ;  and 
the  judgment  could  be  applied  by  the  Court  in  which  the  action  had  to  be 
raised  in  consequence  of  a  collateral  question  of  domicile. 

It  may  be  added  in  support  of  these  views,  that  under  the  former  practice  in 
this  country,  questions  of  foreign  law  used  to  be  submitted  to  the  judges  of  the 
appropriate  Court  for  written  opinion,  which  was  granted  ex  comitate  on  a  re- 
commendation from  the  Court  in  which  the  suit  arose ;  Paterson  y.  Hally  1620 ; 
M.  nA^Q-^Cunninghame  v.  Brown,  1676;  M.  12,323— -Ersk.  3.  2.  42— Tait, 
Ev.  127. 

The  above  suggestion  has  now  been  made  law  by  the  Act  22  and 
23  Vict.,  cap.  63.  It  enacts,  that  whenever  it  becomes  necessary 
in  any  action  to  ascertain  if  the  law  applicable  to  the  facts  of  the 
case,  as  administered  in  any  other  part  of  her  Majesty's  dominions, 
is  different  from  that  in  which  the  Court  is  situated,  the  Court  may 
direct  a  case  to  be  prepared,  setting  forth  the  facts  as  ascertained 
by  verdict  of  jury,  or  other  mode  competent,  or  as  may  be  agreed 
upon  by  the  parties,  or  settled  by  a  person  appointed  by  the  Court, 
in  the  event  of  the  parties  not  agreemg.  After  the  case  is  approved 
of  by  "the  Court,  or  a  judge  thereof,  thet/'^  are  required  to  settle 
the  questions. of  law  arising  out  of  the  same  on  which  the  opinion 
of  the  foreign  Court  is  required.  Here  the  question  occurs,  Wno  are 
thet/  f  The  parties  themselves,  or  the  Court,  or  any  one  of  the  judges 
thereof!  The  intention,  of  course,  is  to  leave  the  fixing  of  the  ques- 
tions of  law  arising  on  the  facts  stated  to  the  Court ;  out  the  mode 
in  which  this  is  expressed  is  not  creditable  to  the  draughtsman. 

The  next  step  is,  for  either  of  the  parties  to  petition  the  Court 
whose  opinion  is  wanted  to  hear  the  matter  argued ;  and  the  Court 
"  shall,  if  they  think  fit,"  make  an  appointment  for  the  purpose,  and 
take  such  fiirther  procedure  as  they  may  think  necessary.  The 
judgment,  when  pronounced,  is  to  be  applied  by  the  Court  in 
which  the  case  depends,  as  if  the  opinion  liad  been  pronounced  by 
itself  on  a  case  reserved,  or  upon  a  special  verdict ;  or,  if  the  case  is 
set  down  for  jury  trial,  the  opinion  is  to  be  laid  before  the  jury  as 
conclusive  evidence  of  the  points  therein  stated. 

It  will  be  observed  that  the  statute  is  simply  permissive,  and  it  is 
still  open  to  the  Court  to  be  guided  by  tne  opinion  of  foreign 
counsel.  In  the  event  of  an  appeal  to  the  House  of  Lords,  the 
opinion  of  the  foreign  Court  is  to  be  subject  to  review,  along  with 
tne  rest  of  the  case. 


COLLATION  BETWEEN  HEIR  AND  EXECUTOR. 

It  might  have  been  supposed  that  the  principles  whicli  regulate  so 
old  a  custom  as  collation  between  heir  and  executor  would  long  since 
have  been  recognised  and  settled.  So  far  is  this,  however,  from 
being  the  case,  that  it  is  to  this  day  uncertain  what  an  heir  must 
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do  when  he  collates.    It  is  proposed  in  the  present  article  to  review 
some  of  the  conflicting  opinions  on  this  subject. 

The  law  of  Scotland,  in  giving  to  the  heir-at-law  the  exclusive 
right  to  succeed  to  the  entire  heritage,  does  not  deprive  him  of  the 
status  of  a  child  entitled  to  legitim,  or  of  the  right  to  succeed  to 
moveables  as  one  of  the  next  of  kin.  He  has,  and  in  certain  cases 
may  exercise,  all  those  rights  to  the  full  extent.  When  he  is  an 
only  child,  he  may  succeed  as  heir-at-law,  demand  legitim,  and 
take  up  the  dead's  part  as  next  of  kin.  The  rule  of  collation  is  an 
equitable  restriction  imposed  upon  him  in  the  exercise  of  these  rights 
when  there  are  persons  claiming  moveables  in  the  same  degree  of 
relationship  as  nimself.  When  this  is  the  case,  he  is  prevented 
from  drawing  his  share  of  such  moveable  succession  except  he  con- 
sents to  collate  with  the  other  next  of  kin  his  advantages  as  heir  in 
heritage. 

A  different  view  seems  at  one  time  to  have  prevailed.  In  the 
case  of  Little  Gilmour,  13  Dec.  1809,  F.  C,  the  judges  regarded 
the  heritage  as  the  legUima  portio  of  the  heir,  and  the  moveables  as 
the  legitima  portio  of  the  younger  children  exclusively.  They  seem 
to  have  considered  the  heir's  right  to  demand  a  share  of  the  move- 
ables as  a  special  prerogative  which  belonged  to  him  qua  heir  when 
he  had  the  position  of  child  or  one  of  the  next  of  kin,  and  not  (xs 
arising  from  his  radical  right  as  a  child  or  next  of  kin.  One  very 
strong  objection  to  this  view  is,  that  if  it  were  true,  an  heir  who  is  an 
only  child  would  not  be  entitled  to  legitim ;  because  in  such  case, 
there  would  be  no  legitim  in  existence,  the  heir  having  got  his 
legitima  portio^  and  there  being  no  younger  children.  It  is  quite 
settled,  however,  that  an  heir  being  an  only  child  is  entitled  to 
legitim.  The  former  doctrine  is  now  considered  the  correct  one.  Its 
origin  may  be  explained  thus :  The  Roman  law  regulates  our  move- 
able succession,  and  gives  to  each  child  an  equal  share ;  the  Feudal 
law  regulates  our  heritable  succession,  and  gives  the  land  to  the 
eldest  son  exclusively.  Equity  prevents  him  from  taking  both,  but 
allows  him  to  make  an  election. 

The  rules  of  collation  may  be  stated  thus : — 

1.  An  heir  claiming  a  share  of  legitim  along  with  other  children, 
is  bound  to  collate  the  heritage  with  them. 

2.  An  heir  claiming  intestate  moveable  succession  as  one  of  the 
next  of  kin,  is  bound  to  collate  the  heritage  with  the  other  next  of  kin. 

The  question  now  arises — What  is  meant  by  collation  t 
The  views  entertained  on  the  point  by  the  great  leading  autho- 
rities  seem  to  have  been  shaken,  if  not  overturned,  by  a  unanimous 
judgment  of  the  Second  Division  of  the  Court,  in  the  case  Fisher^ s 
Trustees  v.  Fisher  and  ors.y  5  Dec.  1850,  13  D.  245.  Before  this 
decision,  lawyers  seem  to  have  been  almost  unanimous  in  holding 
that  an  heir  in  collating  the  heritage  was  bound  to  convey  it  to  the 
executors  for  behoof  of  himself  and  the  other  children  or  next  of 
kin  with  v\rhom  he  was  collating.     An  heir,  in  collating,  was  under- 
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Stood  to  give  up  his  exclusive  privilege  as  heir,  and  to  betake  him- 
self entirely  to  his  character  as  one  of  next  of  kin,  so  that  the  rights 
of  an  heir  collating  were  held  to  be  in  no  respect  different  m)in 
those  of  the  other  next  of  kin.  The  decision  to  which  we  have  re- 
ferred gives  countenance  to  the  view,  that  the  heir,  in  offering  to 
collate  the  heritage,  does  no  more  than  agree  to  hold  the  value  of 
his  heritage  as  pro  tanto  payment  of  his  share  of  the  legitim  or 
executry.  In  this  view,  the  right  of  an  heir,  who  is  also  one  of  the 
next  of  kin,  might  be  stated  thus :  A  right  to  the  entire  heritage  and 
as  much  moveable  property  as  is  required  to  make  the  heir's  succes- 
sion equal  in  value  to  that  of  the  other  next  of  kin.  The  soundness 
of  each  of  these  \aews  must  now  be  investigated.  The  latter  view, 
as  embodied  in  Fisher's  case,  will  first  be  considered;  the  authorities 
in  support  of  the  former  view  will  then  be  adverted  to. 

In  reviewing  the  judgment  in  Fiahef^s  Trustees  v.  Fisher  (5  Dec. 
1850,  13  D.  245),  it  will  be  necessary  to  examine  minutely  the 
opinions  expressed  by  the  judges  in  pronouncing  it. 

At  a  former  stage  of  this  case,  it  nad  been  decided  that  the  de- 
fenders, as  representing  the  heir-at-law  who  claimed  a  share  of  the 
moveable  succession,  were  bound  to  collate  certain  lands ;  and  the 
pursuers,  as  representing  one  of  the  next  of  kin,  and  so  entitled  to 
one-fourth  of  the  gross  lund  produced  by  the  collation,  now  main- 
tained that  they  were  entitled  to  have  a  one-fourth  pro  indiniso 
share  of  the  lands  conveyed  to  them.  The  defenders,  on  the  other 
hand,  maintained  that  they  were  not  bound  to  collate  the  lands  them- 
selves, but  merely  their  value,  and. the  majority  of  the  next  of  kin 
consented  to  this  mode  of  settlement.  The  Lord  Ordinary  Dun- 
drennan  found  that  the  heritable  subjects  in  question,  being  extant 
and  undisposed  of,  the  pursuers,  as  representing  George  Fisher,  had 
right  to  a  one-fourth  pro  indiviso  share  of  the  same.  In  his  note  h^ 
says,  <^  On  the  question  of  collation,  it  is  only  left  to  the  Lord  Ordi- 
nary to  apply  the  judgments  of  the  Court  of  19  Nov.  1844,  and  of 
Lord  Cunmghame  oflO  Dec.  1844 ;  and  in  doing  so,  he  has  been 
unable  to  find  any  principle  or  authority  for  collating  the  subjects  in 
question  by  valuation,  as  at  the  death  of  John  Fisher  in  1803,  or  at 
any  subsequent  period,  or  otherwise  than  by  ajoro  indiviso  apportion- 
ment of  the  property  among  the  parties  having  right  to  tne  same. 
That  the  pursuers,  ks  repi^enting  George  Fisher,  are  entitled  to  a 
fourth  share  of  the  property,  with  a  fourth  of  the  rents  firom  the 
death  of  the  liferentrix,  can  scarcely  be  disputed."  On  the  case 
coming  before  the  Inner  House,  which  unanimously  reversed  the 
Lord  Ordinar/s  judgment,  the  Lord  Justice-Clerk  ^Hope)  ob- 
served-*^^  Then  wnat  is  the  legal  effect  of  the  finding  oi  the  Court, 
that  the  heir  must  collate?  The  respondents  contend,  and  the 
Lord  Ordinary  seems  to  have  found,  that  as  a  necessary  and  in- 
evitable conseouence,  the  actual  heritable  property  must  be  con- 
veyed over  to  tne  whole  next  of  kin,  as  pro  indiviso  proprietors ;  and 

VOL.  m. — NO.  XXXVI.  DBCEIIBER  I860.  L  L  L  L 
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some  expressions  in  Mr  Bell's  work  were  founded  on^  which  were 
taken  as  an  exposition  of  doctrine,  whereas  they  were  only  a  general 
statement  of  what  may  take  place.  Indeed,  in  one  respect,  the 
passage  is  incorrect  as  to  the  form  to  be  pursued ;  for  the  heir  can 
claim  at  once  as  next  of  kin,  and  then  the  condition  of  collation,  if 
applicable,  is  pleaded  against  him.  But  the  point  the  respondents 
struggle  for  is  this — ^the  heir  cannot,  and  shall  not  be  allowed,  in 
any  case  whatever,  or  under  any  circumstances,  to  keep  the  heritable 
estate,  whatever  value  he  is  ready  to  compute  for  it ;  nay,  though  the 
other  executors  admit  that,  over  and  above  the  full  value  of  the 
estate,  he  will  be  entitled  to  draw  a  sum  out  of  the  executry,  con- 
veyed bodily  and  actually  to  them  it  must  be.  In  the  first  place, 
this  argument  overlooks  the  undoubted  &ct,  that  if  the  heur  was 
not  entitled  to  settle  by  accounting  for  the  value,  the  only  result 
would  be  a  sale ;  for  in  all  cases  of  a  joint  property,  if  the  value  is 
the  subject  of  dispute,  the  necessary  result  would  be  a  sale.  No 
one  can  insist  on  saying  he  will  hold  by  the  land  and  keep  a  pro 
indiviao  share.  This  is  always  the  rule,  and  hence  the  result  would 
be,  not  what  the  respondents  contend  for,  on  their  own  principle; 
for  if  the  heritable  property  necessarily  belongs  to  all  the  executors, 
then  the  only  way  oy  fixed  rule  of  law,  in  which,  in  the  event  of 
dispute,  the  interests  of  each  can  be  settled,  is  by  the  sale  of  the 
whole  as  one  property,  and  no  one  can  keep  a  pro  indiviso  share,  or 
compel  the  others  to  remain  proprietors.  The  respondents,  then,  are 
contending  for  a  result  whicn  never  could  be  sustained,  and  could 
not  follow  from  their  own  plea— that  the  heritable  property  belongs 
to  all  the  executors,  and  is  to  be  held  pro  indiviso  by  tnem  ;  for  any 
one  could  insist  for  a  sale,  and  hence  no  such  conveyance  could  be 
insisted  in  for  a  one-fourth  pro  indiviao  share.  But  there  is  no 
such  rule  as  that  the  effect  of  collation  necessarily  prevents  the  heir 
fix)m  keeping  the  heritable  property,  he  accounting  Mly  and  satis- 
factorily for  the  whole  value,  especially  when  the  majority  of  the 
next  of  kin  are  desirous  that  the  matter  should  be  so  settled.  When 
property  is  held  pro  indirnsoy  then  it  is  both  equitable  and  expedient 
that  any  one,  though  opposed  by  all  the  rest,  should  insist  for  a  sale, 
for  such  is  not  an  expedient  mode  of  holding  property ;  it  breeds 
disputes,  interferes  with  beneficial  management,  ana  the  very  occur- 
rence of  a  dispute  is  a  reason  for  the  sale.  But  then,  in  such  a 
case,  each  has  an  actual  right  in  the  whole  property.  The  only 
object  of  collation  is,  to  throw  the  value  of  what  the  heir  receives 
of  heritage  into  the  shares  drawn  by  the  next  of  kin  of  the  executry. 
^'  The  value  must  be  ascertained  somehow.  The  object  is  to  pay 
money ;  and  hence  the  actual  value  of  the  heritage  may  be  ascer- 
tained with  the  utmost  accuracy.  Any  other  arrangement  might 
compel  the  heir  of  an  old  family  to  buy  back  the  whole  estate,  or 
the  residence  of  an  old  family,  perhaps  at  an  exorbitant  price,  or 
might  condemn  him  to  lose  it,  solely  from  the  caprice,  or  it  might 
be,  the  bad  temper  and  animosity  of  one  unreasonable  executor, 
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althoa^h  all  the  others  thought  the  value  could  be  most  easily 
ascertained.  Now,  law  never  yields  itself  to  favour  nimious,  and 
inequitable  and  unreasonable  disturbance  of  the  fair  interests  of 
others,  merely  because  one  of  a  body  of  persons  is  determined  to  do 
what  cannot  benefit  himself,  and  is  manifestly  unreasonable  towards 
others.  The  value  of  the  heritage  is  given  by  collation ;  and  as 
that  value  can  be  most  easily  ascertained,  the  Court  will  have  that 
done ;  and  that  the  other  executor,  whose  right  could  only,  on  his 
own  principles,  be  to  force  a  sale,  is  not  entiUed  to  object" 

Lord  Medwyn  was  of  the  same  opinion. 

Lord  Moncreiff :  ^^  But  now  the  pursuers  say,  that  James  was 
bound  to  collate,  by  conveying  the  property  itself.  I  do  not  think 
that  is  necessary.  The  passage  in  JBeli,  referred  to  (1  Bell,  Com., 
p.  104),  is  peculiar,  and  relates  entirely  to  the  case  of  bankruptcy. 
But  here  the  heir  is  one  of  the  next  of  iin  ;  and  there  is  no  rule,  that 
in  such  a  case  he  must,  in  collating,  absolutely  dispone  the  property. 
Lord  Newton's  opinion  in  the  case  of  Little  Gilmour  (Dec  13, 1809, 
F.  C.)  was,  that  there  was  no  difficulty  in  collating,  even  though 
the  heir  could  not  convey  the  lands ;  that  it  was  quite  consistent 
with  the  rules  of  law  to  collate  the  value  of  a  property.  Lord 
Newton  was  a  great  authority  on  such  points,  and  I  think  there  is 
no  difficulty  here ;  and  I  see  no  reason  for  holding  the  heir  bound 
to  convey  the  property,  to  be  held  pro  indiviso** 

Lord  Cockbum  concurred. 

The  judgment  of  the  Court  upon  the  point  was  in  these  terms : — 
^^  Find,  that  in  collating  the  value  of  the  heritable  property,  to 
which  James  Fisher  succeeded,  it  is  sufficient  and  competent  for 
the  representatives  of  the  said  James  Fisher,  especially  vnt/i  the  cou'- 
currence  of  parties  in  right  of  other  two  shares  of  the  foury  entitled  to 
share  in  the  executry  of  the  father  of  the  said  James  Fisher,  to 
have  the  value  of  the  same  ascertained ;  and  that  the  executors,  in 
a  case  of  collation,  are  not  bound  to  hold  the  heritable  property  as 
pro  indiviso  proprietors,  nor  any  one  of  them  entitled  to  require  that 
the  property  shall  be  conveyed  over  pro  indivisoy  with  a  view  to 
being  held  in  that  state,  until  a  period  arrived,  when,  at  the  ter- 
mination  of  a  liferent  lease,  its  valne  might  be  expected  to  in- 
crease. 

It  will  be  observed,  that  in  this  case  the  majority  of  the  next  of 
kin  did  not  insist  upon  a  conveyance,  but  consented  to  a  valuation 
of  the  heritage ;  and  this  &ct  is  referred  to  in  the  judgment,  not 
as  forming  part  of  the  foundation  on  which  it  rests,  but  as  strength- 
ening it. 

It  is  necessary  to  inquire  here  how  far  this  circumstance  a£kcts 
the  case. 

The  decision  must  rest  upon  one  of  two  grounds.    Either, — 

1.  That  an  heir  in  collating  is  under  no  obligation  to  convey  the 
heriti^e,  and  cannot  therefore  be  compelled  to  do  so ;  or, 

2.  That  being  under  an  obligation  to  convey,  the  majority  of  the 
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next  of  kin  are  entitled  to  rdieve  him  from  it,  and  allow  him  to 
collate  its  value. 

The  first  alternative  reqoires  no  observation.  Next^  assuming 
that  an  heir  collating  mav  be  called  upon  to  convey  the  heritage^ 
then  each  of  the  next  of  kin  has  a  joint  interest  in  ^e  right  to 
make  that  demand ;  and  the  heritage,  or  the  right  to  demand  a  con- 
veyance of  it,  must  &11  under  the  ordinary  rules  of  joint  property. 
The  majority,  in  consenting  to  collate  the  value  in  place  of  the 
lands  themselves,  would  virtually  be  making  a  sale  to  the  heir ;  and 
though  a  majority,  or  a  single  co-proprietor,  may  bring  common 
property  to  a  division  or  a  sale,  they  cannot  at  their  own  hands  sell 
the  whole  heritage,  including  the  pro  indiviso  shares  of  those  who  do 
not  consent.  (See  Bell's  Prin.,  sec.  1073.)  If  the  heir  is  under  any 
obligation  to  convey  the  heritage  to  the  whole  next  of  kin,  eadi  one 
must  have  an  absolute  right  to  a  pro  indiviso  share.  It  is  very  dif- 
ficult to  see  why  the  possibility  of  a  sale  being  ultimately  brought 
about  by  the  other  co-proprietors,  should,  as  the  Lord  Justice-Clerk 
argues,  prevent  one  from  demanding  a  conveyance  in  the  first  in- 
stance to  his  pro  indiviso  share.  It  would  seem,  therefinne,  if  these 
views  are  correct,  that  if  the  heir,  in  collating,  is  bound  to  convey 
the  heritage  to  the  whole  next  of  kin,  the  right  of  one  of  the  next 
of  kin  to  a  jn*o  indiviso  share  cannot  be  afiected  by  the  will  of  the 
majority ;  and  that,  if  this  decision  is  a  sound  one,  it  must  rest  upon 
the  broad  gi^imd,  that  an  heir,  in  collating,  is  in  no  case  bound  to 
convej  the  actual  heritage.  The  authorities  in  favour  of  the  oppo- 
site view  will  now  be  considered.^ 

Lord  Stair  lap  down  the  doctrine  of  collation  thus  (Stair,  III. 
8,  48)  :  ^'  Heirs  are  excluded  from  the  bairn's  part,  though  in 
family,  because  of  their  provision  by  the  heritage,  except  in  two 
cases.  First,  if  the  heir  renounce  the  heritage  in  favour  of  the 
remanent  bairns ;  for  then  the  heir  is  not  to  be  in  a  worse  case 
than  they;  but  they  come  in  pari  passu  both  in  heritable  and. 
moveable  rights,  which  is  a  kind  of  colUuio  bononwu*' 

Mr  Erskine,  in  his  Institutes,  lU.  9,  3,  says,  ^^  Where  the  heri- 
table estate  of  the  deceased  is  so  inconsiderable  in  proportion  to 
the  moveable,  that  the  heir  finds  it  his  interest  to  renounce  his  ex- 
clusive claim  to  the  heritage,  and  betake  himself  to  his  right  as  one 
of  the  next  of  kin,  the  law  allows  him  to  collate  or  communicate  the 
heritage  with  the  other  next  of  kin,  who  in  their  turn  must  collate 
the  executry  with  him ;  so  that  the  whole  estate  belonging  to  tlie 
deceased  is  thrown  into  one  mass,  and  distributed  by  equal  parts 
among  all  of  them." 

In  the  case  Little  Gilmour,  13  Dec.  1809,  F.  C,  where  an 
heir  of  entail,  claiming  a  share  of  his  predecessor's  moveable  suo- 

^  It  is  to  be  observed,  that  the  proposition  against  which  these  authorities  are 
cited,  does  not  exclude  the  heir's  right  to  convey  the  heritage,  if  Ae  prefers  that 
mode  of  settlement ;  and  that  therdcM^  nothing  is  an  authority  against  it  which 
does  not  imply  an  obUgaticn  upon  the  heir  to  convey. 
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cession  with  other  next  of  kin,  maintained  that  he  was  not  bound  to 
collate  the  entailed  estate.  Lord  Meadowbank  observed,  ^^  The  heir 
most  convey  his  right  in  his  own  legiHma  portio  to  the  executors, 
be  it  what  it  may,  oefore  he  can  claim  any  part  of  the  executry, 
which  the  law  declares  to  belong  exdnsively  to  them." 

Lord  Newton  said,  ^'  This  proposition  was  most  satis&ctorily 
made  out,  that  the  claimant,  as  heir  of  line  to  his  father,  must  either 
collate  the  portio  legitima  or  abandon  his  claim  to  a  share  of  the 
moveables,  oecause,  burdened  or  not,  he  had  gratuitously  received 
that  estate,  which  the  law  had  declared  to  be  the  legal  pnce  of  any 
such  share.  That  there  could  be  no  difficulty  in  collating ;  that 
it  was  quite  consistent  with  the  rules  of  the  law  to  collate  the 
value  of  a  property ;  that  it  could  be  easily  ascertained ;  that  heirs 
df  entail  were  in  the  practice  of  selling  their  liferents ;  that  liferent 
rights  might  be  adjudged ;  that  tacks  secluding  assignees  were  col- 
lated ;  and  that  tnore  was  nothing  in  the  nature  of  an  entail  to 
prevent  a  similar  collation,  if  the  heir  found  it  for  his  interest  to 
do  it." 

It  is  to  this  opinion  of  Lord  Newton  that  Lord  Moncreiff  refers, 
in  Fisher's  case,  in  support  of  his  view,  that  collation  of  value  was 
sufficient.  But  in  reading  Lord  Newton's  opinion,  attention  must 
be  paid  to  the  nature  of  the  case  in  which  it  was  given.  In  Little 
Gilmour,  one  of  the  heir^s  pleas — and  it  would  appear  from  the 
report,  his  main  plea — was,  that  because  the  estate  was  entailed,  he 
could  not  convey  it,  and  that  he  was  therefore  entitled  to  take  a 
share  of  the  moveables  without  collating  it.  The  answer  made  by 
the  next  of  kin  was,  that  it  was  quite  a  mistake  to  say  he  could  not 
collate ;  that  if  the  subject  was  inalienable,  the  heir  might  com- 
mence by  debiting  himself  with  the  value  of  his  interest,  or  that  he 
might  collate  the  rents.  It  was  in  these  circumstances  that  Lord 
Newton  said,  ^'  that  it  was  quite  consistent  with  the  rules  of  law  to 
collate  the  value  of  a  property."  Is  it  to  be  inferred  from  this,  that 
in  a  case  where  the  heir  can,  if  he  pleases,  convey  the  actual  pro- 
perty, and  where  the  next  of  kin,  instead  of  consenting  to  a  valua- 
tion, are  demanding  a  conveyance,  he  is  entitled  to  refuse  ? 

In  the  case  Anstruther  v.  Anstruther^  20  January  1836,  14 
S.  272,  the  same  question  was  raised  as  in  last  case  by  an  heir  of 
entail  refusing  to  collate.  In  the  elaborate  joint  opinion  given,  in 
answer  to  a  demand  by  the  House  of  Lords,  by  Lords  President 
(Hope),  Balgray,  Gillies,  Mackenzie,  Corehouse,  and  Fullerton, 
the  following  passages  occur  (p.  291) : — '^  It  has  been  said  that  an 
heir  is  not  bound  to  collate  a  fee  strictly  entailed,  because  he  can- 
not alienate  the  lands  to  the  executors  without  the  risk  of  incurring 
an  irritancy.  If  it  were  soy  the  conseqiience  would  he^  as  is  well  laid 
down  in  the  Little  Gilmour  case,  that  he  would  never  get  a  share  of 
the  personal  property  at  ally  because  he  could  not  comply  wiA  the  con- 
dition under  which  exclusively  he  is  entitled  to  that  share*  But  it  is 
undoubted  law,  that  the  heir  collating  is  not  bound  to  convey  to  the 
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executors  an  absolute  fee.  He  must  share  the  heritajTC  with  them, 
subject  to  all  the  burdens  under  which  he  himself  nas  taken  it. 
There  is  nothing  to  prevent  him  to  convey  to  them  a  right  to  the 
lands,  or  to  their  proauce,  defeasable  in  the  event  of  his  own  death, 
or  of  a  decree  of  irritancy  being  obtained  against  him.  There  is 
no  contravention,  if  the  decision  in  the  case  of  Naime,  and  the 
ordinary  practice  of  the  Court  in  dealing  with  entailed  succession, 
can  be  relied  upon.  If  not,  certainly  there  is  no  impediment  to  his 
sharing  the  produce  of  the  tailzied  estate  with  the  executors ;  and  if 
tliey  consent  to  hold  that  as  collation,  it  is  enough.  It  is  a  case  a 
fortiori  in  their  favour,  that  he  is  not  able  to  pay  all  the  price  which 
ordinarily  they  receive  for  a  communication  of  their  right  to  the 
moveable  succession."  ..."  The  fundamental  principle  of  the 
law  of  collation  is,  that  the  heir  who  is  excluded  from  the  moveables, 
shall  purchase  a  share  of  them  by  throwing  the  heritage  into  the 
common  fund." 

Here  these  eminent  lawyers  expressly  say,  that  if  it  is  impos- 
sible for  the  heir  in  any  case  to  share  the  heritage  with  the  next  of 
kin,  it  is  impossible  for  him  to  claim  a  share  of  tne  moveable  suc- 
cession ;  and  they  proceed  to  show  how,  in  the  case  before  them, 
the  heir  may  share  the  actual  heritage  with  the  next  of  kin.  But 
where  is  the  impossibility,  if  the  heu:  has  only  to  deduct  the  value 
of  the  heritage  from  his  claim  as  next  of  kin  t 

The  foUowing  is  the  passage  from  Professor  Bell,  founded  on  by 
the  pursuers  in  Fisher's  case  (Bell's  Com.  I.  104,  5th  edit.)  : — 

"  1.  Where  collation  is  not  required  as  the  condition  or  considera- 
tion for  the  heir's  admission  to  the  privilege,  there  is  little  di£S- 
culty,  etc. 

"  2.  Where  the  heir  purchases  his  privilege  by  collation,  the  only 
difference  seems  to  be,  that  the  heir  shall  nrst  effectually  renounce 
his  preference  before  he  is  entitled  to  his  right  as  executor.  It  is 
only  by  massing  the  whole  succession  that  he  acquires  right,  as  if 
there  were  no  heritage  to  confirm,  as  executor  with  the  rest.  And 
it  would  appear,  that  from  the  moment  he  makes  up  his  titles  to  the 
heritage  and  dispones,  he  is  entitled  to  assume  and  assert  the  cha- 
racter of  executor." 

With  these  authorities  it  is  very  difficult  to  reconcile  the  judgment 
in  Fisher's  case. 

The  decision  in  that  case  seems  to  be  rested  by  the  Lord  Justice- 
Clerk  chiefly  on  the  ground,  that  it  was  hard  to  compel  an  heir  to 
convey  the  heritage  when  he  is  willing  to  allow  the  full  value,  and 
that  it  was  unreasonable  on  the  part  of  one  of  the  next  of  kin  to 
make  such  a  demand.  ^^  Any  other  arrangement,"  he  trulv  ob- 
serves, '^  might  compel  the  heir  of  an  old  ramily  to  buy  back  the 
whole  estate,  or  the  residence  of  an  old  &inily,  perhaps  at  an  exor- 
bitant price."  But  it  is  not  so  easy  to  see  why  one  of  tne  next  of  kin 
should  be  prevented  by  law  from  getting  the  highest  price  he  can 
for  that  to  which  he  has  an  absolute,  though  perhaps  only  a  joint 
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right.  The  qaestion  really  comes  to  this,  Is  an  heir  entitled  to 
retain  the  whole  heritage,  and  to  demand,  in  addition,  a  supplement 
from  the  moveable  estate  as  one  of  the  next  of  kin  ?  In  support  of 
the  affirmative,  stands  the  unanimous  judgment  in  the  case  of 
Fisher ;  while  all  previous  authorities  seem  to  support  the  negative. 

M.  R. 
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FIRST  DIVISION. 

The  Granqemouth  Coal  Company  v,  Inglis. — Ncv.  12. 

Landlord  and  Tenant — Evidence  of  Mineral  Leaae, 

In  185G,  Mr  Inglis  let  the  minerals  on  a  portion  of  his  estate  to  the  Orange- 
mouth  Coal  Company.  The  lease  was  for  thirty  years,  and  included  ironstone 
and  gas-coal,  etc.  It  provided  fbr  a  fixed  rent  of  L.500,  or,  in  the  option  of  the 
landlord,  a  lordship,  and  **  conditioned  "  that  the  lessees  should  be  at  liberty  to 
void  the  lease  in  certain  events,  viz. : — (1 .)  As  regards  the  ironstone,  in  the  event 
of  it  being  exhausted,  or  not  workable  to  profit,  then  there  should  be  deducted 
from  the  fixed  rent  L.200  ;  and  (2.)  In  the  event  of  the  gas-coal  being  exhausted, 
or  not  workable  to  profit,  provided  notice  be  given  at  least  six  months  previous 
to  the  term  at  which  thev  allege  the  lease  to  be  wholly  or  partiallv  void.  And 
it  was  declared  that  the  fixed  rent  should  be  payable  down  to  the  m*st  term  fol- 
lowing the  date  at  which  the  state  of  the  minerals  shall  be  fixed  by  the  decision 
of  two  arbiters.  In  Ma^  1858,  the  Grangemouth  Coal  Company  intimated  that, 
in  consequence  of  the  failure  of  the  gas-coal,  they  abandoned  the  lease  in  so  far 
as  regarded  it,  and  demanded  that  the  fixed  rent  should  be  reduced  "  to  the  por- 
tion payable  in  respect  of  black-band  ironstone,  viz.,  L.200  per  annum.''  The 
landlord  refused  to  comply  with  this,  on  the  ground  that  there  were  no  stipula- 
tions in  the  lease  entitling  them  to  be  relieved  of  any  portion  of  the  rent  on  the 
failure  of  the  gas-coal ;  and  having  brought  a  charge  for  payment  of  the  half- 
year's  rent  due  at  Whitsunday  1859,  the  lessees  suspended,  and  pleaded  that  the 
notice  of  May  1858  operated  a  voidance  of  the  lease,  and  rendered  the  charge 
for  the  half-year's  rent  incompetent,  and  left  the  parties  to  adjust  theur  differ- 
ences by  arbitration.  Held — ^That  undoubtedly  the  failure  of  gas>coal  was  a  ground 
for  abandoning  the  lease,  but  not  for  claiming  a  deduction  from  the  fixed  rent ; 
but  the  notice  given  could  not  be  construed  as  notice  of  an  abandonment  of  the 
lease,  but  of  a  claim  for  deduction  of  rent,  which,  in  the  case  of  gas-coal,  was  not 
provided  for  by  the  lease ;  therefore  suspension  refused. 

Peter  Pbdcbose  v.  James  M*Kbnzib  and  Company. — Nov,  18. 

Frocese — Proof-^Advocation — Competency. 

In  a  petitory  action  raised  in  the  Sheriff  Court  of  Lanarkshire,  it  was  alleged 
by  the  pursuers  that  they  had  retired  a  certain  bill;  but  this  averment  bemg 
denied  oy  the  defender,  the  Sheriff  found  the  defender  entitled  to  a  proof  of  his 
averment  **  only  by  the  writ  or  oath  of  the  pursuers."  He  advocated  in  terms 
of  the  6  Geo.  IV.  c.  120,  sec.  40 ;  and  the  Lorid  Ordinary  having  made  avizandum 
to  the  First  Division  in  terms  of  the  16  and  17  Vict.,  cap.  80,  sec.  25,  the  advoca- 
tor gave  in  additional  pleas,  but  the  respondents  did  not.    On  the  case  being 
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called,  they  objected  to  the  competency  of  the  advocatioii,  on  the  ground  that  it 
was  only  where  the  Sheriff's  interlocutor  allowed  a  proof  at  lai^ge,  and  not  «erwlo 
9el  juramento^  that  an  advocation  was  competent  under  the  statute  6  Geo.  IV. 
c.  120,  sec.  40. — Hamilton,  June  10th,  1837.  Objection  sustained;  but  in  re- 
spect a  plea  of  incompetency  was  not  lodged,  no  expenses  allowed. 

Pet.,  The  East  of  Fipk  Railway  and  Others. — Nov.  19. 

Process — Appeal — Competency — Jury  Tried, 

Certain  inhabitants  of  the  burgh  of  Earlsferry  raised  an  action  to  have  it  de- 
clared that  a  road  from  Earlsferry  to  Dunbamie,  which  crosses  the  line  of  the 
East  of  Fife  Railway  Company,  is  a  public  road  ;  and  that  the  Railway  Company 
and  others  must  remove  all  oostruction  to  the  free  use  of  it  by  the  community  of 
the  burgh.  In  June  last,  the  First  Division  approved  of  an  issue  for  the  trial  of 
the  case  ;  and  the  defenders,  with  a  view  to  bringing  the  judgment  of  the  Court 
under  the  review  of  the  House  of  Lords,  presented  a  petition  of  appeal  without  the 
leave  of  the  Court ;  but  the  Appeal  Committee  dismissed  it  as  incompetent,  the 
judgment  of  the  First  Division  having  been  unanimous.  The  defenders  now 
applied  for  leave  to  appeal  under  the  Act  48  Geo.  III.  c.  151,  sec.  15 ;  but  the 
(yourt  refused  it,  as  notice  of  trial  had  been  given  by  the  pursuers ;  and  as  the 
trial  might  be  over  before  Parliament  met,  when  the  whole  case  might  be  brought 
under  review  at  once. 

Pet.,  J.  R.  FoRBBST. — Nov.  22. 

Judicial  Factor — Winding  up  of  Compare  Affairs, 

The  firm  of  Dalgleish  and  Forrest  consisted  of  two  partners,  J.  R.  Forrest 
and  Ebeneser  Murray.  It  was  provided  by  the  contract,  that  in  the  event  of  a 
dissolution  certain  arbiters  should  be  named,  who  were  to  be  assignees  of  the 
company's  effects,  and  who  were  to  wind  up  its  affairs.  They  had  power  given 
them  to  appoint  an  accountant  as  factor,  to  collect  and  sue  for  the  outstanding 
debts  of  the  company.  The  arbiters  appointed  M.  Malcolm  as  their  factor,  and 
he  proceeded  to  collect  the  debts,  etc.  Since  that  appointment  all  the  arbiters 
have  died,  and  Forrest,  one  of  the  partners,  applied  to  have  a  judicial  factor 
appointed  to  complete  what  remains  to  be  done  in  the  way  of  winding  up  the 
affairs  of  the  company,  which  consisted  apparently  in  collecting  some  outstanding 
accounts  and  paying  a  few  debts.  Forrest  contended  that  Malcolm's  powers  did 
sot  extend  to  granting  discharges,  and  that  he  was  so  mixed  up  with  the  whole 
affairs  that  it  would  be  more  satisfactory  were  the  duties  of  winding  up  the 
affairs  committed  to  an  impartial  person.  The  other  partner,  Murray,  opposed 
the  application  on  the  ground,  inter  alia^  that  Malcolm's  appointment  did  not 
fall  with  the  death  of  the  arbiters.  The  Coinrt,  chiefly  on  the  ground  of  economy, 
appointed  Malcolm  to  collect  the  outstanding  debts,  holding  that  the  expense  that 
would  be  saved  by  his  intimate  acquaintance  with  the  affairs  of  the  company 
would  counterbalance  any  benefit  that  would  accrue  from  the  appointment  of  a 
stranger,  and  no  actual  disqualification  being  alleged  against  Malcolm. 

Drew  v.  Thb  Liquidators  of  ths  Western  Bank. — Nov.  28. 

Suspension —  Charge — Caution. 

Peter  Drew  brought  a  suspension  of  a  charge  by  the  liquidators  of  the  Western 
Bank  for  the  calls  on  thirty-five  shares  of  the  bank,  purchased  by  the  firm  of 
"  William  Drew,  merchant  in  Glasgow,"  in  1844.  It  was  stated  that  Peter 
Drew  is  a  partner  of  the  firm,  and  is  liable  for  the  calls  made  on  the  shares  held 
by  it  down  to  the  insolvency  of  the  bank,  for  which  decree  has  been  obtained  in 
the  summary  way  provided  by  the  Winding-up  Acts.  This  suspension  was 
brought  on  the  ground  that  Peter  Drew  could  not  competently  be  chaiged  on  a 
decree  bearing  to  be,  ex  facie,  against  '<  William  Drew,  merchant  in  Olasgow  " 
only;  and  that  as  the  firm  of  ** William  Drew"  was  dissolved  in  1848  he  was 
not  liable  for  the  debts  of  the  company  emerging  thereafter.  The  Lord  Ordinary 
refrised  to  pass  the  note  except  on  caution.    The  suspender  reclaimed,  and 
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pleaded  that  be  had  no  recollection  of  signing  the  contract  with  the  bank, 
although  it  was  averred  that  the  signature,  ^*  William  Drew,"  was  in  his  hand- 
writing. The  Court  refused  to  pronounce  judgment  at  this  stage  upon  manj  of 
the  difficult  questions  raised  by  the  pleadings ;  but  in  the  circumstances  passed 
the  note,  but  only  on  caution,  which  they  refiised  to  restrict. 

Fa.9  J.  T.  Fekton.— iVcw.  24. 

Appeal  to  House  of  Lords — Reversal  of  Judgment — Expenses, 

In  the  case  of  Fenton  r.  Livingstone,  the  House  of  Lords  reversed  the  unani- 
mous judgmept  of  the  First  Division.  The  petitioner  was  sisted  in  the  House 
of  Lords  as  appellant  in  room  of  Mrs  Fenton,  his  mother.  The  House  of  Lords, 
in  reversing  the  judgment  of  the  Court  of  Session,  ordered  the  expenses  decerned 
for  under  it  to  be  refunded  or  paid  to  Mr  Fenton.  It  appeared  that  decree  for 
these  expenses  had  been  given  in  name  of  Mr  Somerville,  S.S.C.,  agent  for  the 
Livingstones.  The  present  petition  was  presented  by  Fenton  to  have  the  judg- 
ment of  the  House  of  Lords  applied,  and  the  respondents  and  Mr  Somerville 
ordained  jointly  and  severally  to  repay  the  expenses  above-mentioned.  Some 
doubt  having  been  expressed  by  the  Court  as  to  whether  the  sisting  of  ^je 
appellant  in  the  House  of  Lords  would  operate  as  a  sisting  of  him  in  the  Court 
of  Session,  the  petitioner  amended  his  praver,  and  asked  the  Court  to  sist  him 
de  novo.  The  Court  then  applied  the  judgment  of  the  House  of  Lords,  and 
ordained  Mr  Somerville  to  repay  the  expenses  he  had  received  under  the  decree 
of  the  Court  of  Session.  A  demand  for  interest  on  these  expenses  from 
November  1856,  when  they  were  paid  to  Mr  Somerville,  was  refusea. 

Sanderson  «.  Lees. — Nov,  25. 

Public  Right — Burgh — Interdict, 

In  the  suspension  at  the  instance  of  Mr  Sanderson,  against  the  Parliamentary 
Trustees  of  Musselburgh  feuing  a  building  upon  the  Links  of  the  burgh,  the  re- 
spondents admitted  that,  from  time  immemorial,  the  commimity  had  used  and 
enjoyed  the  Links  for  walking,  exercise,  and  golfing  ;  and  it  was  agreed  that  the 
admission  should  have  the  efrect  of  an  affirmative  verdict,  on  the  issue  which  had 
been  adjusted  to  try  the  case.  In  applying  that  admission,  or  verdict,  and  on 
the  question  of  expenses,  the  Court  hdd  that  the  respondents,  having  contended 
that  the  interdict  should  be  refused,  because  sufficient  ground  would  be  left  for 
the  exercise  of  the  rights  claimed  by  the  suspender,  that  |4ea  proceeded  on  the 
fallacious  hypothesis,  that  the  present  was  a  question  of  servitude  right  merely. 
The  magistrates  had,  no  doubt,  held  the  Links  all  along  for  the  community ; 
but  coeval  with  their  right  was  the  public  use  now  admitted.  The  attempt  to 
change  that  immemorial  possession  of  the  public,  for  whose  behoof  the  respond, 
ents  were  invested  with  the  right  ought  to  be  interdicted,  more  especially  as  the 
respondents  did  not  state  to  what  extent  they  carried  their  pretensions  as  to  the 
right  to  feu.  There  was  nothing  to  show  that  they  would  not,  if  allowed,  en- 
croach bit  by  bit  on  the  Links,  tul  the  whole  were  covered  with  buildings.  The 
application  was  for  an  interdict  uti  possidetis^  and  the  question  as  to  possession 
had  been  answered  by  the  admission  of  the  respondents.  Any  attempt  to  invert 
the  possession  could  only  be  made  in  a  declarator,  and  that  was  not  now  before 
the  Court. 

MiLNB  V,  Fraseb  and  Othebs. — iVbfi.  25. 

Sociefy — Dissolution — Expenses, 

In  April  1854,  Alexander  Milne,  shoemaker  in  Aberdeen,  instituted  actions  of 
declarator  and  interdict  against  John  Fraser  and  others,  the  managers  of  the 
Trades'  Widows'  Supplementary  Fund  of  Aberdeen,  for  themselves,  and  as  re* 
presenting  the  whole  members  of  that  society,  in  order  to  establish  his  right  to 
be  admitted  a  member  of  the  society  on  payment  of  certain  dues,  and  to  have  it 
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found  that  the  memben  of  the  society  had  no  power  to  disaolre  the  fonds,  and  to 
hate  them  inteidicted  from  doing  so.  No  derences  were  stated  against  the  eon- 
elusions  of  declarator  and  interdict,  or  against  the  right  of  the  pursuer  to  be  ad- 
mitted a  member  of  the  society  ou  payment  of  the  legal  entry-money ;  but  the 
action  was  defended  by  the  managers  in  so  far  as  the  pursuer  sought  to  be  ad- 
mitted on  payment  of  L.6,  6s.,  in  place  of  paying  L.11,  lis.  of  entry-money,  as 
they  contended  he  was  bound  to  do  under  certain  resolutions  adopted  in  1837. 
On  1st  Feb.  1855,  the  Lord  Ordinary  pronounced  an  interlocutor,  in  which  the 
parties  acquiesced,  giving  effect  to  the  declaratory,  and  prohibiting  conclusions 
of  the  action,  with  a  qualification,  and  finding  the  pursuer  entitled  to  be  admitted 
a  member  of  the  society  on  payment  of  L.11,  lis.,  and  finding  the  defenders 
(except  two  persons  who  had  ceased  to  be  managers  after  the  action  was  raised) 
liable  in  expenses,  but  subject  to  modification,  in  consequence  of  the  defence  as 
to  the  entry-money  having  been  sustained.  The  expenses  found  due  to  the  pur- 
suer in  these  actions,  and  also  the  expenses  incurred  by  the  managers  in  defend- 
ing them,  amounting  in  whole  to  L.137,  8s.  5d.,  were  paid  out  of  the  funds  of 
the  society,  by  appointment  of  the  managers,  which  appointment  was  approved 
by  a  general  meeting  of  the  members  of  the  society. 

The  pursuer,  however,  maintained  that  these  expenses  ought  not  to  have  come 
out  of  the  funds  of  the  society,  and  he  raised  the  present  action  in  order  to  set 
aside  the  proceeding  under  and  virtue  of  which  the  payment  was  made,  and  to 
compel  the  defenders  individually  to  reimburse  the  expenses  to  the  society.  The 
defenders  replied  that  there  was  in  the  circumstances  nothing  illegal  or  unwar- 
rantable in  the  funds  of  the  society  being  applied  in  payment  of  the  expenses  in 
question.  The  Court  sustained  the  defence,  holding  it  clear  that  the  former 
actions  were  and  must  needs  have  been  directed  against  the  body ;  the  judgment 
was  against  it,  and  it  was  quite  proper,  therefore,  that  the  expenses  shoiJd  be 
paid  out  of  its  funds,  and  the  pursuer  had  accepted  payment  out  of  them. 
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Thb  Maqibtratss  of  Linlithoow  V,  Edinburgh  a!«d  Glasgow  Railway. 

Bwrgk'  Customs — Charters — Railway. 

(Court  of  Session,  First  Division,  17th  July  1845,  7  D.  1071 ;  House  of  Lords, 

July  28, 1869.) 

Certain  royal  charters  and  grants  ratified  by  Parliament  conferred  upon  the 
burgh  of  Linlithgow  right  to  levy  dues  upon  all  goods  passing  through  the 
territory  of  the  burgh,  and  across  the  river  Avon,  for  a  distance  of  about  twelve 
miles  from  the  town.  When  the  Edinburgh  and  Glasgow  Railway  was  formed, 
the  ma^strates  claimed  to  levy  a  toll  on  all  goods  conveyed  along  the  railway, 
and  passing  as  they  necessarilv  did,  through  >the  borough  of  Linlithgow.  They 
also  claimed  bridge  customs  for  all  goods  passing  over  the  viaduct  at  the  river 
Avon.  The  railway  company  relied  on  their  Act  of  Parliament,  1  and  2  Vict., 
cap.  58,  sect.  177 :  ''All  persons  shall  have  free  liberty  to  pass  along  and  upon, 
and  to  use  and  employ  the  said  railway  with  carriages  and  engines  properly  con- 
structed as  by  this  Act  directed,  upon  payment  only  of  such  rates  and  tolls  as 
shall  be  demanded  by  the  said  company,"  etc.  As  to  the  bridge  customs,  there 
was  an  express  saving  of  these  in  the  following  terms,  sect.  277 :  **  Nothing  in 
this  Act  contained  shall  extend  or  be  construed  to  extend  to  take  away  any 
rights,  etc.  of  the  said  magistrates  to  demand,  take,  and  receive,  or  levy  custom 
upon  any  cattle,  carriages,  or  goods  whatsoever  passing,  led,  driven,  or  carried 
over  the  water  of  Avon  at  any  part  of  the  said  water  of  Avon,  by  any  ford  or 
bridge,  or  by  any  viaduct  or  other  bridge  that  may  be  built  or  erected  across 
the  said  water  of  Avon  by  the  said  company  ;  and  if  anr  act,  matter  or  thing 
shall  be  done  in  virtue  of  this  Act  whereby  such  customs  snail  be  diminished,  the 
magistrates  shall  and  may  receive  sudi  mdemnifieation  from  the  company  as 
shall  be  agreed  upon,  or  as  shall  be  settled  by  a  jury." 


1859.]  AFPEAL  IN  XH£  HOUSE  OF  LOBDS.  641 

The  Judges  were,  Lord  Flfesideat  Bojle,  Lord  Mackenzie,  Lord  f^lllartolly  and 
Lord  Jeffiwy. 

The  CkMirt  of  Seasion  decided  that  the  magistrates  of  Linlithgow  were  entitled 
to  levy  tolls  on  all  the  goods  conveyed  by  the  railway ;  and  also  to  levy  the  bridge 
customs  in  reai>ect  of  aU  goods  passing  over  the  viaduct  The  railway  company 
appealed  against  that  decision. 

The  LoBD  Ohanokliior.^ — ^My  Lords,  even  assuming  that  this  toll  was  other- 
wise claimable»  I  am  of  opinion  that  sect.  177  of  this  special  Act  dearlv  indicates 
that  no  transit  toll  shall  thereafter  be  demanded.  That  section  enacted  **  that  all 
persons  shall  have  free  liberty  to  pass  along  and  upon,  and  to  use  and  employ, 
the  said  railway,  with  carriages  and  engines,  properly  constructed  as  by  this  Act 
directed,  upon  payment  only  of  such  rates  and  toUs  as  shall  be  demanded  by  the 
said  company,  not  exceeding  the  respective  rates  or  tolls  by  this  Act  authorised^ 
and  sul^ect  to  the  provisions  of  this  Act,  and  to  the  rules  and  regulations  which 
shall  from  time  to  time  be  made  by  the  said  company  or  by  ^he  said  directors^ 
by  virtue  of  the  powers  to  them  respectively  by  this  Act  granted."  Further, 
by  the  Railway  Clauses  Act,  8  and  9  Vict.,  cap.  33,  sec.  85,  it  is  universally  en- 
acted **  that,  upon  payment  of  the  tolls  from  time  to  time  demandable,  all 
companies  and  persons  shall  be  entitled  to  use  the  railway,  with  engines  and 
carriages,  properly  constructed."  When  railways  first  began,  the  contemplation 
was,  that  carriers  and  private  persons  might  run  carriages  upon  them,  merely 
paying  a  toll  to  the  rauway  company  for  the  use  of  the  railway.  K  an  indivi- 
dual had  engaged  in  an  adventure  to  carry  goods  and  passengers  with  great 
celerity  from  Edinburgh  to  Qlasgow  without  stopping  at  any  intermediate  sta- 
tion, was  it  the  intention  of  the  Legislature  that  he  should  be  liable  to  an  action 
for  a  transit  toll  at  the  instance  of  the  magistrates  of  every  burgh  whose  limits 
the  railway  should  touch  ?  How  would  it  be  if  the  railroad  only  crossed  a  very 
small  angle  of  the  liberties  of  the  borough  on  some  moor  several  miles  distant 
from  the  urban  part  of  the  burgh  ?  How  would  it  be  if  the  railway  never 
touched  the  surface  of  the  burgh  or  its  liberties,  but  for  some  distance  went 
through  a  tunnel,  the  superjacent  strata  being  within  the  liberties  of  the  burgh  ? 
If  this  individual  so  carrying  goods  on  the  railway  of  a  railway  company,  would 
not  be  liable  fen*  a  transit  toU,  I  am  quite  clear  that  the  claim  cannot  be  sup- 
ported against  the  appellants  the  railway  company  for  using  their  own  railway. 
The  English  case  of  Eowe  v.  ShUson,  4  B.  and  A.  726,  was  relied  upon  by  the 
respondents.  But  the  ratio  decidendi  there  expressly  stated  by  Lord  Denmaa 
and  the  other  judges  of  the  Court  of  Q.  B.,  clearly  distii^uishes  it  from  the 
present.  There  ''  the  plaintiffs  had  a  vested  right  to  tolls  tor  the  use  of  their 
land,  and  their  land  being  used  by  others  as  before,  the  right  to  toll  for  the  use 
of  it  was  intended  to  continue."  Parke,  J.  (my  Lord  Wensleydale)  pointedly 
says,  "  This  does  not  enable  persons  to  cross  the  load  of  another  company  with- 
out paying  the  rates  before  claimable  by  them."  But  the  decision  of  the  Court 
of  Q.  B.  in  The  Newnarket  Railway  Company  v.  FotUr^  2  0.  L.  Rep.  1617,  is 
much  more  in  point,  and  the  only  distinction  attempted  by  Sir  Fltzroy  Kelly 
between  that  case  and  the  present  was,  that  the  toll  there  must  be  considered 
a  payment  in  consideration  of  the  use  of  the  road.  Whereas,  as  he  contends^ 
what  is  called  toll  here  is  a  tax  imposed  arbitrarily  by  the  Crown  for  the  benefit 
of  the  royal  revenue.  I  am  desirous  that  it  should  always  be  kept  in  view  that 
the  transit  toll  now  claimed  is  not  for  passing  over  the  land  of  another,  but  for 
making  use  of  land  which  is  the  exclusive  property  of  the  appellants,  and  is 
exclusively  in  their  possession.  That  the  Legislature  had  no  intention  that 
any  transit  toll,  if  any  existed  before  the  construction  of  the  railway,  should 
be  afterwards  payable  by  the  railway  company,  seems  to  me  to  be  further 
clearljT  shown  by  sect.  237,  which  expressly  saves  to  the  town  of  Linlithgow 
the  bridge  toll  claimed  for  passing  the  river  Avon.  If  the  transit  toll  was  to 
continue  why  was  there  not  a  similar  saving  to  preserve  it  ? — escpr^ejdo  unius 

'  Extracted  from  Law  Timet  Reports^  voL  xxxiv.,  p.  27. 
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est  exduaio  aUeritts.  Indeed,  the  transit  toll  was  much  more  likely  to  be  qnea- 
tioned  if  demanded,  and  the  omisaion  can  only  be  reasonably  accounted  for  by 
the  supposition  that  the  demand  being  so  unreasonable,  there  was  no  apprehen- 
sion that  it  would  eyer  be  made.  I  now  come  to  what  has  been  called  the 
**  bridge  toll,"  and  to  dispose  of  this  I  shall  only  Jiave  briefly  to  refer  again  to 
the  237th  section  of  the  Act  of  Parliament.  This  right,  in  the  extent  to  which 
it  is  claimed,  seems  more  strange  than  any  right  that  I  remember  to  have  seen 
judicially  claimed,  viz.,  a  right  to  levy  toll  or  customs  upon  any  cattle, 
carriages,  goods,  or  any  other  thing  whatsoever  passing,  led,  driven,  or  carried 
over  any  part  of  the  river  Avon,  between  its  mouth  and  a  place  more  than 
twelve  miles  higher  up.  This  toll  would  be  leviable  where  the  alveus  of  the 
river  and  both  banks  belong  to  the  same  proprietor — if  in  times  of  flood  he 
should  make  his  cattle  swim  over  from  one  bank  to  another,  or  in  times  of 
drought  he  should  make  them  skip  across  on  the  shingle.  He  is  at  all  times 
debarred  from  the  use  of  any  ford  without  paying  toll.  But  it  is  unnecessary 
to  decide  upon  the  legality  of  this  toll,  for,  esto  that  it  is  legal,  this  action  is 
not  maintainable  in  respect  of  it.  A  viaduct  has  been  made  by  the  railway 
company  across  the  Avon  between  the  specified  termini,  but  the  construction 
of  this  viaduct  Is  expressly  authorised  by  the  Act  of  Parliament :  "  And  if  any- 
thing shall  be  done  by  virtue  of  thb  Act,  whereby  such  customs  shall  be 
diminished,  or  such  thing  when  done  shall  have  the  effect  to  diminish  the  same, 
then  the  magistrates  an(f  town  council  shall  and  may  receive  such  indemnifica- 
tion from  the  said  company  as  shall  be  agreed  upon  between  them,  and,  in  case 
they  cannot  agree,  as  snail  be  settled  by  a  jury  in  the  manner  in  which  satis- 
faction is  directed  to  be  made  by  this  Act  for  lands  taken  or  used  under  the 
powers  thereof."  Then  follows  a  proviso  reserving  to  all  persons  interested 
the  validity  and  discussion,  in  the  competent  courts  of  law,  of  **  rights,  juris- 
dictions and  powers  enjoyed  or  claimea,  with  all  defences  which  any  person 
or  persons  can  or  may  plead  against  the  same.''  This  clause  is  most  strangely 
framed,  and  a  literal  meaning  cannot  be  given  to  all  its  contradictory  language. 
But,  taking  the  whole  together,  I  think  that  the  Legislature  certainly  did  not 
intend  that  anything  so  impracticable  should  be  attempted  as  actually  to  levy 
the  tolls  as  the  train  passed  the  viaduct ;  but  that,  preserving  whatever  right 
the  magistrates  before  had  to  the  toll  claimed,  then  by  agreement  or  by  the 
verdict  of  a  jury  they  should  receive  an  indemnification  from  the  company 
equivalent  to  the  amount  of  the  tolls  which  they  would  have  been  entitled  to 
levy.  The  tolls  were  not  to  be  levied  in  specie,  but  a  pecuniary  commutation 
was  to  be  received  for  them.  It  was  argued  on  behalf  of  the  respondents  (I 
should  think  rather  jocularly)  that  they  are  entitled  to  levy  the  amount  of  the 
tolls  on  every  train  as  it  passes  the  viaduct,  and  therefore  they  are  not  damnified. 
But  the  enactment  seems  to  me  clearly  to  indicate,  that  the  tolls  should  not  be 
taken,  and  that,  having  established  their  right,  the  magistrates  should  receive 
an  indemnity ;  for  if  the  tolls  were  actually  to  be  levied  as  claimed,  the  magis- 
trates could  not  be  damnified,  but  must  be  Iwsrati,  by  the  erection  of  the 
viaduct.  For  these  reasons,  my  Lords,  I  am  of  opinion  that  the  judgment 
appealed  against  should  be  reversed. 

Lord  Bbougham  concurred. 

Lord  Cranworth. — ^My  Lords,  that  the  Act  of  Parliament  meant  to  put  an 
end  to  this  toll  in  respect  of  goods  transported  by  railway,  if  otherwise  it  would 
have  existed,  appears  to  me  to  be  clear  beyond  doubt.  In  the  first  place,  there 
is  not  in  this  Act,  as  there  is  in  others  (certainly  in  two  others  which  I  have 
seen  relating  to  the  burgh  of  Dundee),  a  reservation  of  this  right ;  there  is  no 
reservation  in  this  Act  except  as  to  what  relates  to  the  bridge  toll.  Then, 
seeing  that  there  is  no  right  to  toll  reserved,  and  moreover  that  no  machinery 
is  given  whereby  it  would  be  possible  to  enforce  the  toll,  these  considerations 
appear  to  me  irresistibly  to  lead  to  the  inference  that  the  toll  was  not  to  con- 
tinue at  all.  The  toll  could  only  be  levied  by  the  custumarius,  the  ofiicer  of 
customs  coming  upon  the  railway,  the  train  being  compelled  to  stop.    But  no 
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provinon  is  made  for  that  purpose.    Any  man  coming  upon  the  railway  would 
be  a  trespasser ;  he  would  have  no  right  to  come  upon  tne  railway  except  as  a 
passenger,  and  the  absence  of  any  such  provisibn  seems  to  me  to  be  conclusive 
that  it  was  not  intended  that  such  a  toll  should  be  levied  ;  and  I  feel  the  more 
confidence  in  that  view  of  the  case  from  the  circumstance  that,  in  one  at  least 
of  the  cases  stated,  upon  looking  at  the  local  Act,  I  find  that  express  provision 
was  there  made  with  regard  to  that  state  of  circumstances.     This  subject  has 
been  so  entirely  exhausted  already,  tliat  upon  that  part  of  the  case  I  shall  say 
no  more.    Then  we  come  to  the  bridge  toll.    Now,  as  to  that,  I  see  no  doubt 
except  from  the  right  which  is  reserved  in  the  Act  of  Parliament  to  levy  toll 
at  any  viaduct  or  bridge  erected  by  the  company.    The  2d7th  clause  reserves 
ail  rights  (which  is  not  done  as  to  the  transit  toll)  existing  at  the  time  of  the 
passing  of  the  Act.    But  then  the  Legislature,  foreseeing  that  the  establishing 
of  a  viaduct  might  prejudice  the  town  by  abstracting  much  of  the  traffic  across 
the  river,  after  saving  the  rights  of  the  town,  further  provides  a  compensation 
in  case  the  construction  of  a  viaduct  should  diminish  their  tolls  on  the  bridge 
or  other  places  of  passage  across  the  river.     The  difficulty  arises  from  the  re- 
servation of  the  rights  claimed  to  levy  customs  on  cattle,  goods,  and  other  things 
passing  the  water  of  Avon  by  any  viaduct  or  other  bridge  built  across  the  water 
by  the  company.    It  must  be  owned  that  these  words  are  very  difficult  to  deal 
with  ;  but  still  I  cannot  believe  that  they  were  intended  to  reserve  a  right  to 
take  toll  on  goods,  etc.,  passing  in  the  ordinary  way  along  the  railway.    If 
that  bad  been  intended,  some  provision  would  surely  have  been  made,  enabling 
the  magistrates  and  town  council  claiming  the  toll,  or  their  officer,  to  come  on 
the  railway,  and  obliging  the  company  to  take  care  that  facilities  were  ^ven 
for  enabling  the  persons  levying  the  toU  to  ascertain  and  enforce  thdr  rights. 
Further,  the  provision  enabling  the  magistrates  and  town  council  to  obtain 
indemnity  if  the  company  shall  by  any  act  cause  the  tolls  to  be  diminished 
would  evidently  be  absurd  if  the  right  to  levy  them  on  all  traffic  passing  by 
railway  along  the  line  in  the  ordinary  way  still  existed.    It  is  necessary  to  put 
such  a  construction  on  the  former  part  of  the  clause  as  is  consistent  with  the 
possibility  that  the  works  of  the  ndlway  might  diminish  the  profits  of  the  per- 
sons entitled  to  the  toll  to  be  levied  after  the  railway  should  have  been  formed. 
The  only  rational  mode  of  doing  this  is  by  understanding  the  passage  in  ques- 
tion to  refer,  not  to  the  ordinary  transit  of  cattle,  passengers,  or  goods  by  the 
railway,  but  to  the  possibility  tliat  the  viaduct  or  bridge  of  the  company  might 
be  made  a  mode  of  transit  across  the  river,  not  in  the  ordinary  use  of  the  rail- 
way, but  by  allowing  it  to  be  used  merely  like  any  other  bridge  for  enabling 
traffic  passing  by  the  ordinary  roads  to  cross  the  river  instead  of  going  to  the 
usual  fords  or  to  Linlithgow  bridge.    This  is  the  explanation  suggested  by  one 
of  the  learned  judges  below,  and  it  is  the  best  which  I  can  suggest.   If  it  is  not 
altogether  satisfactory,  it  is  to  my  mind  much  more  so  than  it  would  be  to  sup- 
pose tliat  the  Legislature  had  made  provision  for  compensating  the  town  for  a 
possible  loss  of  toll,  at  the  same  time  that  it  reserved  all  which  it  formerly  pos- 
sessed at  the  old  bridge  and  fords,  and  gave  it  further  the  very  large  addition 
which  must  accrue  from  the  transit  on  the  railway.    For  these  reasons  I  am 
of  opinion  both  as  to  the  bridge  toll  and  as  to  the  traffic  toll,  that  if  either  or 
both  of  them  did  exist,  the  ri^t  to  them  has  been  put  an  end  to  by  the  Rail- 
way Act  so  far  as  relates  to  goods  carried  by  the  railway,  or  on  the  viaduct  or 
bridge  across  the  Avon. 

Lord  Ghelmspobd  concurred. 

Judgment  reversed. 
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Biix. — Indorsation. — ^The  defendant's  father  was  indebted  to  the  plaintiff,  and 
it  waa  arranged  that  a  promissory  note,  which  was  made  by  the  defendant's 
father,  should  be  indorsed  by  the  defendant,  as  a  surety  for  his  father.  The 
note  was  made  payable  to  the  order  of  the  plaintiff,  and,  before  any  indorsement 
by  the  plaintiff,  the  defendant  put  his  name  on  the  baick  of  it.  The  plaintiff, 
some  time  afterwards,  put  her  name  on  the  back  of  the  note,  above  the  defen- 
dant's name.  It  was  contended  that  the  note  being  made  payable  to  the  order 
of  a  payee,  and  never  indorsed  by  him,  a  stranger's  writing  his  name  on  the 
back  did  not  make  him  liable  either  as  indorser  or  new  maker.  Cockbum,  C.  J. 
— I  am  of  opinion  that  this  rule  must  be  made  absolute.  It  is  unnecessary  to 
decide  whether,  where  a  note  is  made  in  favour  of  a  payee,  and  another  person 
puts  his  name  on  it  without  the  payee  having  first  put  his,  whether  there  can 
be  such  an  authority  given,  so  as  to  enable  the  payee  afterwards  to  make  the 
first  indorsement  valid ;  because  it  appears  that  there  was  no  such  authority  in 
this  case.  She  (the  plaintiff)  declines  to  take  the  note,  unless  the  defendant 
puts  his  name  on  it.  He  simply  puts  it  on,  without  giving  any  authority  what- 
ever ;  therefore,  it  is  unnecessary  to  determine  what  would  be  the  effect  if  the 
indorsement  had  been  made  with  his  authority  to  her  to  put  her  name  above  his. 
Plaintiff  non -suited. — {Lecaan  v.  Kirkwan,  7  W.  R.  499.) 

Principal  and  Agent. — ^Defendant  bought  goods  from  the  foreman  of  plain- 
tiff— the  foreman  representing  that  he  was  dealing  as  a  principal,  and  not  in 
name  of  his  master.  The  goods  were  paid  by  bills  to  the  foreman.  But  all 
along  the  defendant  was  receiving  plaintiff's  invoices,  in  which  he  was  charged 
with  the  prices  by  the  plaintiff,  ana  his  orders  were  entered  in  plaintiff's  books. 
This  the  foreman  explained  away,  by  saying  it  was  a  mistake.  In  an  action  for 
the  price,  the  defendant  was  held  to  be  liable.  Pollock,  C.  B. — ^It  is  an  impor- 
tant fact,  that  in  the  course  of  the  proceedings,  the  plaintiff  sent  an  invoice  to 
the  defendant,  charging  the  defendant  with  the  goods  to  himself.  The  answer 
given  to  that  is,  that  the  defendant  caUed  upon  the  foreman  to  explain  how  it 
was  the  plaintiff  should  send  the  invoices,  and  that  foreman  replied,  *^  The  old 
fool  made  a  blunder,  charging  you  when  he  ought  to  have  charged  me."  If  the 
defendant  chose  to  accept  the  explanation  of  the  fraudulent  servant,  when  he 
ought  to  have1)een  satisfied  with  the  representation  of  the  master,  he  must  take 
the  consequences.  I  think  the  receipt  of  the  invoice  was  equivalent  to  notice, 
that  the  defendant  was  not  dealing  with  Cover,  but  with  the  plaintiff.  The  ob- 
servations of  Park,  B.,  in  Freeman  v.  Cook,  2  Exch.  654,  are  pertinent.  The 
earlier  case  of  Pickard  v.  Sears,  6  A.  and  E.  474,  was  commented  upon ;  and 
that  learned  judge  said,  that  in  the  rule  laid  down  therein,  that  ^^  where  one,  by 
his  words  or  conduct,  wilfully  causes  another  to  believe  in  the  existence  of  a 
certain  state  of  things,  and  induces  him  to  act  on  that  belief,  or  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring  against  the  latter,  a 
different  state  of  things  as  existing  at  the  same  time.  By  the  term  wilfully,  we 
must  imderstand,  if  not  that  the  party  represents  that  to  be  true  which  he 
knows  to  be  untrue,  at  least,  that  he  means  his  representation  to  be  acted  upon, 
and  that  it  is  acted  upon  accordingly ;  and  if,  whatever  a  man's  real  intention 
may  be,  he  so  conducts  himself,  that  a  reasonable  man  would  take  the  represen- 
tation to  be  true,  and  believe  that  it  was  meant  that  he  should  act  upon  it,  and 
did  act  upon  it,  as  true,  the  party  making  the  representation  would  be  equally 
precluded  from  contesting  its  truth ;  and  conduct,  by  negligence  or  omission, 
where  there  is  a  duty  cast  upon  a  person,  by  usage  of  trade  or  otherwise,  to  dis- 
close the  truth,  may  often  have  the  same  effect."  The  true  question  is,  has 
there  been  any  such  course  of  conduct,  or  any  such  verbal  or  written  representa* 
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tion,  from  which  the  other  mi^^t  naturally  be  iiidttoed  to  infer  the  existence  of 
a  certain  agreement  or  license  ?  If  so,  then,  whether  it  was  so  intended  or  not, 
if  it  has  the  effect,  as  a  natural  consequence,  of  producing  that  impression,  the 
party  making  the  representation,  or  who  so  conducted^^himself ,  cannot  after- 
wards gainsay  the  natural  inference  drawn  from  his  words  or  conduct.  Apply- 
ing that  doctrine  to  this  case  here,  the  plaintiff  had  distinctly  given  notice  that 
he  understood  the  defendant  was  dealing  with  him.  The  defendant  ought  to 
have  sent  the  goods  back  again  upon  receipt  of  the  notice,  and  not  trusted  to 
the  mere  representation  of  the  servant.-— (ConturA  v.  Abington^  7  W.  R.  504.) 

Trustee. — Employment  of  Trust-Moneys  in  Trade. — ^Testator  died  in  1854, 
leaving  a  daughter  then  7  years  of  age.  The  property  was  the  testator^s  share 
in  a  business  carried  on  by  himself  and  brothers — appointed  trustees.  The 
defendants  alleged  that  the  sum  of  L.  12,000  had  been  duly  invested,  in  pursu- 
ance of  the  will,  and  that  the  same  was  secured  by  an  indenture  of  mortgage, 
dated  the  21st  of  June  1853,  whereby,  in  consideration  of  L.12,000  paid  to 
Edward  Townend  by  Robert  Townend  and  Isaac  Holden,  out  of  moneys  oelong- 
ing  to  them  on  a  joint  account,  the  said  Edward  Townend  conveyed  the  lands 
therein  mentioned  to  the  said  Robert  Townend  and  Isaac  Holden,  with  a  pro- 
viso for  redemption  on  repayment  of  the  said  sum.  The  bill  alleged  that  this 
transaction  was  not  a  proper  investment  of  the  said  sum,  as  it  was  never  in 
reality  raised,  and  the  lands  so  stated  to  have  been  mortgaged,  were  in  fact 
part  of  the  partnership  property,  and  that  the  same  were  conveyed  in  pursuance 
of  a  plan  for  retaining  the  said  sum  of  L.12,000  in  the  business.  Stuart,  Y.G., 
said : — ^The  question  is,  whether  from  the  1st  of  January  1849,  the  plaintiff  is 
entitled  to  charge  her  two  uncles,  the  executors  of  her  father^s  will,  with  the 
nrofits  made  from  the  employment  by  them  in  trade  of  the  legacy  of  L.12,000. 
it  is  said,  first  of  all,  that  it  is  not  clear  that  any  such  sum  as  L.12,000  was  in 
the  hands  of  these  executors  on  the  1st  of  January  1849.  Upon  that  point  I 
must  hold  the  entry  in  the  books  of  these  defendants  conclusive  upon  them : 
first  of  all,  because  they  have  made  these  entries  knowingly ;  and,  secondly, 
because  they  have  shown  no  reason  whatever  to  induce  the  Court  to  think  that 
the  entries  were  in  any  degree  mistaken  entries.  The  difficulty  which  arises  in 
the  case  is  from  the  nature  of  the  proceedings.  Holden  lent  the  money  to  his  co- 
executors  and  co-trustees,  and  lent  it  upon  l£e  security  of  that  very  property  from 
which  he  should  have  recovered  it,  and,  having  recovered  it,  should  nave  invested 
it  according  to  the  provisions  of  the  will,  either  in  Grovemment  or  real  securities  or 
railway  investments,  as  prescribed  by  the  testator.  There  is  nothing  at  all  in  the 
terms  of  the  will  that  could  justify  Holden  or  lus  co-trusteea  in  lending  the  money 
at  all  upon  such  security  as  that  which  was  taken  in  the  year  185B.  That  security 
was  as  to  part  of  the  property  admitted  to  be  of  less  value  than  L.12,000 — 
namely,  as  to  the  freeholds ;  and  as  to  the  rest,  it  consisted  of  leasehold  property, 
and  the  fixtures  and  other  implements  used  in  a  spinning  manufactory.  There- 
fore, so  far  as  the  nature  of  the  property  goes,  tnere  was  not  a  proper  invest- 
ment. But  as  regards  the  persons  to  whom  the  money  was  lent,  tne  transaction 
was  conducted  in  such  a  way  as,  in  my  opinion,  to  leave  no  doubt  as  to  the 
consequences  of  such  a  transaction.  It  was  not  lent  to  a  stninger ;  it  was  lent 
to  the  co-executors,  who  are  the  continuing  partners  of  the  testator,  and  it  was 
lent  upon  the  security  of  that  trading  property  in  which  the  testator,  up  to  his 
death,  had  a  share.  If  Holden  had  not  been  a  co-executor,  or  if  this  gentleman, 
whose  duty  it  was  to  invest  this  money  in  Government  or  real  securities^  or  rail- 
way shares,  had  lent  it  to  them,  or  given  a  security  to  some  third  person  as  a 
trustee  for  their  niece,  the  result  of  the  transaction  wotdd  have  been  exactly 
the  Bame.  It  would  have  been  an  improper  application  of  the  trust-moneys ;  it 
would  have  been  a  transaction  in  which  the  trustees,  who  were  bound  to  invest 
the  money  in  GrOvemment  or  real  securities,  or  railway  sluures,  kept  the  money  in 
their  own  hands,  gave  a  security  for  it,  but  employed  the  money  in  trade  for 
their  own  profit.  That  conduct  this  Court  will  not  pennit ;  and  if  such  a  trans- 
action  takes  place,  the  cestui  que  trust  of  the  money,  the  legatee  in  this  case, 
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has  the  option  of  charging  the  executors  and  trustees  who  use  the  money  in 
trade.  No  matter  what  the  security  they  may  have  given  for  it,  if  they  keep 
it  in  their  own  hands  on  security  ana  use  it  in  trade :  it  is  in  their  hands  trust- 
money  still,  and  for  the  profits  they  must  account.  The  circumstance  that 
Holden  approved  of  the  investment,  cannot  alter  the  conduct  of  these  trustees  in 
employing  the  money  of  their  cestuis  que  trust  for  their  own  profit.  Therefore, 
it  seems  to  me,  the  Court  is  bound  to  declare  that  this  lady,  who  is  now  come 
of  age,  is  entitled  to  the  profits  of  the  trust-moneys  made  by  the  two  uncles,  the 
defendants  Townends,  since  the  1st  January  1849. — (Toumsend  v.  Toumsendy  7 
W.  R.  629.) 

Carriers. — Railway  Notices — Limitation  of  Liabilities, — ^B.  sent  three  horses 
to  Liverpool  to  be  forwarded  to  York.    The  railway  had  two  rates  of  charges 
for  horses, — one  at  the  rate  of  4d.  per  mile  for  each  horse  forwarded  in  horse- 
boxes usually  by  passenger-train ;  the  other  2d.  per  mile,  if  sent  in  open  trucks 
by  cattle  or  luggage  trains.    B.  selected  the  latter ;  a  truck  was  provided  by  the 
company  ;  and  B.  was  called  upon  to  sign  a  memorandum  which  contained  the 
following  note  : — "  N.  B.    This  ticket  is  issued  subject  to  the  owner's  undertak- 
ing all  nsk  of  conveyance,  loading  and  unloading  whatsoever,  as  the  company 
wiU  not  be  responsible  for  any  injury  or  damage  (howsoever  caused^  occurring 
to  live  stock  of  any  description  travelling  upon  the  company's  railway,  or  in 
their  vehicles."    B.'s  man  went  with  the  horses  free  of  charge.    During  the 
journey  a  hole  was  made  in  the  bottom  of  the  truck,  whereby  the  horses  were 
mjured.    On  an  action  for  the  damage  so  done,  the  Ex.  held  that  the  above 
memorandum  was  a  lawful  condition.    But  the  £x.-Ch.  decided — diss.  Erie,  J. — 
that  the  condition  was  neither  just  nor  reasonable,  nor  such  as  the  company  had 
a  right  to  impose. — ^WilHams,  J.,  delivered  the  judgment  of  himself,  Crompton, 
Crowder,  and  Willes,  J.J. — ^Two  questions  were  raised  in  this  case — first, 
whether  the  clause  of  the  7th  section  of  the  Railway  Traffic  Act,  17  and  18 
Vict.,  c.  81,  making  void  all  notices,  conditions,  and  declarations,  made  and 
given  by  the  company  binding  their  liability,  unless  such  as  the  Court  or  the 
judge  trying  the  case  may  adjudge  to  be  just  and  reasonable,  extends  to  cases 
where  a  special  contract  has  been  signed,  in  conformity  with  the  subsequent 
provisiou  in  the  section ;  secondly,  whether,  supposing  it  does  so  extend,  the 
condition  contained  in  the  special  contract  in  qu4tion  ought  to  be  adjudged  just 
and  reasonable.    As  to  the  former  of  these  questions,  the  argument  wMch  the 
subject  admits  of  appears  to  have  been  exhausted  by  the  judges  who  gave  their 
opinions  in  the  case  of  Peek  v.  The  North  Staffordshire  Railway  Company ;  and 
it  is  sufficient  for  me  to  say,  that  having  fully  considered  them,  as  well  as  the 
able  arguments  of  the  counsel  in  this  Court,  we  agree  with  the  opinion  ex- 
pressed by  the  late  Chief -Justice  Jervis,  in  Simons  v.  The  Great  Western  Rail- 
way Company^  that  the  true  construction  of  the  Act,  and  the  result  of  the  pro- 
visions, is  this,  namely,  that  the  company  may  make  special  contract  with  tneir 
customers,  provided  they  are  just  and  reasonable.    That  case  finds  that,  whereas 
the  monopoly  created  by  railway  companies  compels  the  public  to  employ  them 
in  the  conveyance  of  their  goods,  the  Legislature  has  thought  fit  to  impose  a 
further  security  that  the  Court  shall  see  that  the  conditions,  or  special  contracts, 
are  just  and  reasonable.    In  effect,  before  the  statute,  every  case  in  which  a 
special  limited  liability  was  substituted  for  the  general  common  law  obligation 
of  the  carrier,  whether  by  notice  acquiesced  in,  or  document  signed  by  the  cus- 
tomer, was  one  of  special  contract ;  and  the  statute  is  to  be  construed  with  refe- 
rence to  that  state  of  the  law.     It  remains,  therefore,  to  consider  whether  the 
condition,  or  special  contract,  in  the  case  before  us  is  just  and  reasonable ;  and 
we  are  of  opinion  that  it  is  not.    In  order  to  bring  the  defendants  within  its 
protection,  it  is  necessary  to  construe  it  as  including  responsibility  for  loss  occa- 
sioned, not  only  by  all  risks,  of  whatever  kind,  directly  incident  to  the  transit, 
but  also  for  that  caused  by  the  insufficiency  of  the  carriages  provided  by  the 
defendimts,  though  occasioned  by  their  own  negligence  or  misconduct.    The 
sufficiency  or  insi^ciency  of  the  vehicles,  by  which  Uie  company  are  to  carry  on 
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their  busineBB,  is  a  matter,  generally  speaking,  which  the^,  and  they  alone,  can 
and  ought  to  have  the  means  of  fiuly  ascertaining ;  and  it  would,  wo  think,  be 
not  only  unreasonable,  but  mischieyous,  if  they  were  to  be  allowed  to  absolve 
themselves  from  the  consequence  of  neglecting  to  perform  properly  that  which 
seems  entirely  to  belong  to  them  as  a  duty.  It  is  unreasonable  that  the  com- 
pany should  stipulate  for  exemption  from  liability  from  the  consequences  of 
tiieir  own  negligence,  however  gross,  or  misconduct,  however  flagrant,  and  that 
is  what  the  condition  under  consideration  professes  to  do.  That  condition  is 
Uierefore  void,  and  the  case  stands  simply  on  the  ground  that  the  plaintiff  has 
employed  the  defendants  to  carry  his  horse  safely,  and  that  they  have  used  an 
insufficient  and  improper  vehicle  for  that  purpose,  whereby  the  norse  has  been 
injured.  This  being  the  opinion  of  the  majority  of  the  Court,  the  judgment  of 
the  Exchequer  must  be  reversed,  and  judgment  given  for  the  plaintiff.  This  is 
the  opinion  of  myself,  my  brother  Crompton,  my  brother  Crowder,  and  my 
brother  Willes. — (Af'Manus  v.  Lancashire^  etc.,  Railway  Co,,  33  L.  T.  Rep. 
259,  7  W.  R.  547.) 

Marriaoe  WITH  Deceased  Wife's  Sister. — Will— Domicile, — Sir  C.  Cresswell 
— ^This  was  an  act  on  petition  of  Bemhard  Mette,  in  which  the  question  raised 
was  touching  the  valimty  or  non-validity  of  letters  of  administration  which  had 
been  granted  of  the  goods  of  Bemhard  Mette,  deceased.  There  were  no  facts  really 
in  dispute  between  the  parties.  It  appeared  by  the  affidavits  filed  in  support  of 
the  petition  and  answer,  that  the  deceased,  a  native  of  Marburg,  in  the  electorate 
of  Hesse  Caasel,  came  to  Enghuid  in  1822,  being  then  a  minor  of  the  age  of 
thirteen,  and  from  that  time  until  his  death  in  April  1856,  lived  in  England, 
first  as  an  apprentice,  and  afterwards  carrying  on  business  as  a  tailor  in  Sack- 
viUe  Street,  Piccadilly,  but  occasionally  paid  ^ort  visits  to  Marburg  and  to 
other  places  in  Grermany.  In  1836  he  was  naturalised  by  Act  of  Parliament. 
In  1835  he  was  married  in  the  pariah  church  at  Fulham,  according  to  the  rites 
and  ceremonies  of  the  Church  of  England,  to  Anna  Christina  Shasf er,  a  native 
of  Frankfort,  and  by  her  had  five  children.  She  died  in  June  1844.  In  1841 
the  deceased  made  and  duly  executed  a  will  as  required  by  stat.  1  Vict.,  c.  26. 
In  1846  he  went  to  Frankfort,  and  was  ^ere  married,  according  to  the  rites 
and  ceremonies  of  the  G^erman  Protestant  Church  established  at  Frankfort, 
to  Emma  Maria  Shasfer,  who  had  always  liyed  there,  a  sister  by  the  half-blood 
to  his  former  wife.  By  the  law  of  Frankfort,  and  also  by  the  law  of  Hesse 
Cassel,  that  marriage  was  valid.  Soon  after  the  marriage  he  returned  with  his 
wife  to  his  residence  and  place  of  business  in  England,  and  continued  to  reside 
and  carry  on  business  there  as  before,  paying  short  visits  to  Germany.  By  the 
second  wife  he  had  four  children.  At  the  time  of  Bemhard  Mette's  death, 
the  petitioner  was  a  minor.  His  uncle,  Henry  Anton  Mette,  with  the  assent  of 
petitioner  amongst  others,  took  out  letters  of  administration  to  the  deceased, 
treating  the  will  before  mentioned  as  revoked  by  the  second  marriage.  Bera- 
hard  Mette,  the  eldest  son  by  the  first  marriage,  being  now  of  age,  fdleged  that 
he  was  ignorant  of  his  rights  when  he  consent^  to  the  letters  of  administration, 
and  prayed  that  they  might  be  revoked  and  probate  of  the  will  decreed.  On  the 
argument  before  me,  it  was  not  disputed  by  the  learned  advocate  for  the  ad- 
ministrator, that  the  deceased  was,  when  the  will  was  made  and  when  he  con- 
tracted the  second  marriage,  domiciled  in  this  country,  and  so  continued  until 
his  death.  Nor  was  it  disputed  that  the  result  must  be  the  same,  whether  the 
second  marriage  was  with  a  sister  of  the  former  wife  by  the  whole  or  the  half- 
blood.  Nor  that  if  the  administration  was  improperly  granted,  although  by 
consent,  it  must  now  be  revoked.  But  it  was  saia  that  the  late  very  learned 
judge  of  the  Prerogative  Court  did  not  grant  administration  for  a  considerable 
time  after  the  motion  for  it  was  made,  and  therefore,  although  no  opposition 
or  argument  against  it  was  offered,  nor  any  reasons  assigned  for  the  grant,  it 
must  be  presumed  that  the  subject  was  maturely  considered  by  that  learned 
person,  and  that  he  arrived  at  the  conclusion  that  the  will  was  revoked  by  the 
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fiecond  marriage.     That  questioD  depends  upon  the  applicability  of  the  decision* 
uf  the  Vice-C&incellor  Stuart  in  Brook  y.  Brook  to  tnis  case,  and  the  argoment 
was  very  properly  confined  to  that  point.    Assuming  the  law  to  be  laid  down  in 
that  case  oorrectly — and  in  the  absence  of  any  appeal  from  it,  I  think  I  am  bound 
to  do  so — ^had  the  marriage  now  in  question  been  solemnised  between  two 
natural-bom  British  subjects,  it  would  nave  been  void  to  all  intents  and  par- 
poses,  and  therefore  could  not  have  had  iibe  effect  of  revoking  a  former  will  by 
virtue  of  the  1st  Victi,  c.  26,  s.  18.  No  question  of  presumed  intention  can  arise, 
for  the  19th  section  enacted  that  no  wiU  shall  be  revoked  by  any  presumption 
of  an  intention  on  the  ground  of  an  alteration  in  circumstances.    Nor,  indeed, 
would  any  revocation  be  of  any  avail  to  the  second  wife  and  family,  unless  the 
nuffriage  is  considered  valid.   The  distinctions  between  the  case  of  Brook  v.  Brook 
and  the  present  are  two :  First,  that  Bemhard  Mette  was  not  a  natural-born 
subject  of  this  realm,  although  domiciled  and  naturalised  by  Act  of  Parliament. 
Second,  that  the  wife  was  a  native  of  Frankfort,  and  until  her  marriage  domi- 
ciled there.     If  Bemhard  Mette  was  incapacitated  from  contracting  such  a 
marriage,  this  latter  distinction  cannot  have  any  effect.   There  could  be  no  valid 
contract,  unless  each  was  competent  to  contract  with  the  other.    The  question 
rests  upon  the  effect  of  domicile  and  naturaHsation.   It  was  said  in  answer  to  the 
petition  that  Bemhard  Mette  became  naturalised  for  the  sole  purpose  of  holding 
real  property.     But  the  Act  5  &  6  Wm.  4,  c.  54,  is  general  in  its  terms,  enact- 
ingi  Dys^-  ^1  *Hhat  all  marriages  which  should  thereafter  be  celebrated  be- 
tween persons  within  the  prohibited  degrees  of  consanguinity  or  affinity  should 
be  absolutely  nuU  and  void,  to  all  intents  and  purposes  whatsoever.*^    It  is  true 
that  by  the  law  of  England  a  natural-bom  subject  cannot  put  off  his  allegiance, 
but  he  may  take  upon  himself  Hie  duty  of  allegiance  to  another  estate  by  be- 
coming naturalised  there,  although  he  may  be  embarrassed  by  the  conflicting 
duties  of  a  double  allegiance;  1  Hale,  P.  C,  68.    Wheaton,  in  his  *^  Elements  of 
International  Law,**  122,  says,  *'*'  The  doctrine  of  publicists  is,  that  whenever  a 
male  attains  his  majority  according  to  the  law  of  his  domicile  of  origin,  he  be- 
comes free  to  change  his  nationality,  and  to  choose  another  domicile.**    Whether 
such  a  rule  is  recognised  in  Marburg  or  not  is  immaterial.    If  Bemhard  Mette 
could  not  shake  off  the  duty  which  he  owed  to  his  native  country,  he  might  re- 
nounce the  privileges  which  he  enjoyed.    By  residing  and  acquiring  a  domicile 
here,  he  made  this  his  country  by  election  as  far  as  in  him  lay,  and  by  favour  of 
the  Legislature  he  became  on  his  own  petition  invested  with  tiie  character  of  a 
natural-bom  subject,  entitled  to  the  privileges  and  subject  to  the  obligations 
attaching  upon  that  character.     He  could  not  claim  to  be  a  natural  liege  sub- 
ject of  the  Crown  of  England,  so  as  to  enjoy  the  privileges  of  that  status,  and  at 
the  same  time  claim  to  be  treated  as  a  subject  of  Hesse  Gasael,  so  as  to  be  free 
from  the  statutory  obligations  imposed  by  the  British  Parliament  on  all  British 
subjects.    Whether  he  could,  by  renouncing  his  rights  so  acquired  in  England, 
and  abandoning  his  English  domicile,  have  regained  his  former  position  so  as  to 
be  free  from  the  operation  of  the  law,  is  a  question  that  need  not  now  be  con- 
sidered, for  he  remained  domiciled  in  this  country,  and  the  marriage  was  with 
a  view  to  subsequent  residence  in  this  country.    It  appears  to  me,  therefore, 
that  at  the  time  of  the  second  marriage,  he,  as  a  natural  liege  subject,  owed 
obedience  to  the  stat.  6  &  6  Wm.  4,  c.  54,  and  could  not  contract  a  marriage  in 
contravention  of  it.     I  regret  much  that  I  am  not  in  possession  of  the  reasons 
which  induced  Sir  J.  Dodson  to  grant  administration ;  they  might  have  enabled 
me  to  discover  that  my  present  opinion  is  erroneous.     But  in  the  absence  of 
any  such  information,  and  of  any  authority  or  dictum  showing  that  a  person 
naturalised  and  domiciled  is  not  in  this  reelect  to  be  treated  as  a  natural-bom 
subject,  I  feel  botmd  to  hold  that  Bemhard  Mette  was  bound  by  the  stat.  5  &  6 
Wm.  4,  c.  54,  that  the  marriage  solemnised  between  him  and  the  sister  of  his 
former  wife  was  void,  and  that  it  had  not  the  effect  of  revoking  his  will  previ- 
ously made.     The  letters  of  administration  must,  therefore,  l^  revoked,  and 
probate  of  that  vdll  decreed. — (In  the  goods  of  Bemhard  Mette,  7  W.  R.  543.) 
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Edinburgh,  19^  March  1859. 

HEREAS,  by  the  Act  21  and  22  Victoria,  Chapter  56, 
entitled,  ^  An  Act  to  amend  the  Law  relating  to  the 
'  Confirmation  of  Executors  in  Scotland,  and  to  extend  over 
^  all  parts  of  the  United  Kingdom  the  effect  of  such  Con- 
'  firmation,  and  the  Grants  of  Probate  and  Administration,' 
it  is  enacted,  section  4,  with  reference  to  Petitions  for  the 
appointment  of  Executors,  that  ^  every  such  Petition,  in 
place  of  being  published  at  the  Kirk-door  and  Market 
Cross,  as  Edi^  of  Executry  have  been  in  use  to  be  pub* 
lishei]^  shaU  be  intimated  by  the  Commissary-Clerk  affix- 
ing on  the  door  of  the  Commissary  Court  House,  or  in 
some  conspicuous  place  of  the  Court  and  of  the  Office  of 
the  Commissary-Clerk,  in  such  manner  as  the  Commis- 
sary may  direct,  a  full  copy  of  the  Petition,  and  by  the 
Keeper  of  the  Record  of  Edictal  Citations  at  Edinburgh 
inserting  in  a  book,  to  be  kept  by  him  for  that  purpose, 
the  names  and  designations  of  the  Petitioner,  and  of  the 
deceased  person,  the  place  and  date  of  his  death,  and  the 
character  in  which  tne  Petitioner  seeks  to  be  decerned 
Executor,  which  Particulars  the  Keeper  of  the  Record  of 
Edictal  Citations  shall  cause  to^be  printed  and  published 


weekly,  along  with  the  Abstracts  of  the  Petitions  for 
Grenersd  and  Special  Services,  in  the  form  of  Schedule 
B,  hereunto  annexed;  Provided  always,  that  to  enable 
the  Keeper  of  the  Record  of  Edictal  Citations  to  make 
such  publication,  the  Commissary-Olerk  shall  transmit  to 
him  the  said  particulars,  and  to  enable  the  Commissary- 
Clerk  to  grant  the  Certificate  after-mentioned,  the  Keeper 
of  the  Record  of  Edictal  Citations  shall  transmit  to  the 
Commissary-Clerk  a  copv,  certified  by  the  said  Keeper, 
of  the  printed  and  published  Particulars,  all  in  such  form 
and  manner  and  on  payment  of  such  Fees  as  the  Court 
of  Session  by  Act  otSedenmt  may  direct.'  And  it  b 
farther  enacted,  section  18,  that  '  it  shall  be  competent  to 
the  Court  of  Session,  and  they  are  hereby  authorised  and 
required  from  time  to  time  to  pass  such  Acts  of  Sederunt 
as  shall  be  necessary  and  proper,  for  regulating  in  all 
respects  the  proceedings  uncter  this  Act  before  the  Com- 
missary of  Edinburgh,  and  other  Commissaries  in  Scot- 
land, and  following  out  the  purposes  of  this  Act,  and  also 
the  Fees  to  be  paid  to  Agents  before  the  said  Courts,  and 
to  the  Commissary-Clerks  and  other  Officers  of  Courts 
and  the  expense  of  publication  of  Petitions,' — 

The  Lobds  of  Council  and  Session,  in  pursuance  of  the 
powers  vested  in  them  by  the  said  Act,  do  hereby  enact  and 
declare, — 

1st,  That  when  a  Petition  is  presented  to  the  Commissary 
for  the  appointment  of  an  Executor,  the  Commissary-Clerk 
of  Edinburgh  shall  transmit,  in  a  safe  and  convenient 
manner,  and  the  other  Commiss^-Clerks  shall  transmit, 
through  the  Post  Office,  to  the  Keeper  of  the  Record  of 
Edictal  Citations  at  Edinburgh,  a  Note  specifying  the  names 
and  designations  of  the  Petitioner,  and  of  the  deceased  per- 
son, the  place  and  date  of  his  death,  and  the  character  in 
which  the  Petitioner  seeks  to  be  decerned  Executor ;  and 
the  said  ISote  of  Particulars  shall  be  framed  as  nearly  as 
may  be  in  the  form  of  Schedule  B,  annexed  to  the  said  Act, 
and  shall  be  dated  and  subscribed  by  the  Commissary-Clerk. 

2d,  That  the  Keeper  of  the  Record  of  Edictal  Citations 


shall  transmit,  through  the  Post  Office,  to  the  Conimisikuy- 
Clerk,  a  certified  copy  of  the  printed  and  published  parti- 
culars, in  the  form  of  Schedule  B  annexed  to  the  said  Act^ 
and  which  copy  shaU  be  dated  and  subscribed  by  the  said 
Keeper,  and  tne  said  certified  Abstracts  shall  be  preserved 
by  tne  Commissary-Olerk,  and  made  patent  to  aU  Persons 
desiring  to  see  the  same,  on  payment  of  the  Fee  specified 
in  the  Table  hereto  annexed. 

3d,  That  the  copies  of  the  Abstracts  of  Petitions  for  the 
appointment  of  an  Executor  shall  be  printed  by  the  Keeper 
of  the  Record  of  Edictal  Citations,  ana  sold  to  the  PubUc  at 
such  prices  as  may  be  estimated  to  be  sufficient  to  pay  the 
expense  of  printing  the  same ;  and  the  printing  and  sale  of 
the  said  Abstracts  shall  be  subject  to  the  same  regulations 
as  those  applicable  to  the  Minute  Book  and  Record  of 
Edictal  Citations,  by  the  22d  section  of  the  Act  1  and  2 
Yictoria,  chapter  ]  18. 

4th,  That  the  Certificate  of  Intimation  to  be  granted  by 
the  Commissary-Clerk,  in  terms  of  Section  5  and  Schedule 
C  of  the  Act,  snail  be  dated,  and  the  date  of  the  Certificate 
shaU  regulate  the  time  when  the  Petition  for  appointment 
of  an  Executor  may  be  called  in  Court,  in  terms  oi  section  6 
of  the  Act. 

5th,  That  when  a  second  Petition  for  Confirmation  is 
presented  in  reference  to  the  same  personal  estate,  intima- 
tion shall  be  made  to  the  part]^  wno  presented  the  first 
Petition,  in  terms  of  the  5th  section  of  tne  Act ;  and  in  all 
other  respects  the  procedure  regarding  such  second  Petition 
shall  be  tne  same  as  that  directed  by  the  Statute  and  this 
Act  in  regard  to  a  first  Petition. 

6th,  That  when  a  party  shall  be  desirous  to  include  in 
the  inventory  of  the  personal  estate  and  effects  of  any 
person  who  shall  have  died  domiciled  in  Scotland,  any 

J)ersonal  estate  or  efitscts  of  the  deceased  situated  in  Eng- 
and  or  in  Ireland,  or  both,  a  statement  to  that  effect  shall 
be  made,  either  in  the  original  Petition  for  appointment  of 
an  Executor,  or  in  a  separate  Petition  to  be  presented  to 
the  Commissary. 


7th^  That  the  Certificate  to  be  granted  by  the  Cominis-* 
sary-Clerk  of  the  Oounty  of  Edinburgh  upon  grants  of 
Probate  and  Administration^  in  terms  of  Section  14  and 
Schedule  F  of  the  Act^  shall  be  dated  as  well  as  subscribed 
by  him« 

Sth^  That  all  copies  of  Probates  or  Letters  of  Adminis- 
tration deposited  with  the  Oommissary-Clerk  of  the  Oounty 
of  Edinburgh,  under  the  14th  section  of  the  said  Act,  shall 
be  made  patent  to  all  Persons  desiring  to  see  the  same,  on 
payment  of  the  Fee  specified  in  the  Table  hereto  annexed ; 
and  when  required,  the  said  Oommissary-Clerk  shall  fiimish 
copies  or  excerpts  of  said  documents,  on  payment  of  the 
Fee  specified  in  the  said  Table. 

9th,  That  the  Practitioners  in  the  Gommissary  Courts 
shall  be  entitled  to  charge  the  Fees  contained  in  tne  Table 
authorised  by  the  Act  of  Sederunt  of  10th  March  1849,  so 
&r  as  applicable  to  the  proceedings  under  the  said  Act  of 
21  and  22  Victoria,  chap.  56. 

10th,  That  from  and  after  the  1st  day  of  April  next, 
the  Clerks  of  all  Commissary  Courts  shall  be  entitled  to 
charge  the  Fees  specified  in  the  Table  hereto  annexed  until 
the  same  shall  be  altered  in  terms  of  law,  and  no  other  or 
higher  Fees  shall  be  charged  by  them. 

11th,  That  the  said  Clerks,  and  their  successors  in  office, 
shall  enter  in  a  book  to  be  kept  by  them  for  the  purpose, 
an  accurate  account  of  the  whole  Fees  and  Emoluments 
received  by  them  from  the  commencement  of  this  Act,  and 
shall^  on  the  1st  of  April  in  each  year,  or  within  ten  days 
thereafter,  transmit  to  the  Queen's  Remembrancer  in  Elx- 
cheauer  an  Abstract  of  the  Fees  and  Emoluments  received 
by  tnem  for  the  year  immediately  preceding,  in  order  that 
the  amount  of  such  Fees  and  Emoluments  may  be  known. 

And  the  Lords  Appoint  this  Act,  and  the  relative  Table 
of  Fees,  to  be  inseii^d  in  the  Books  of  Sederunt,  and 
printed  and  published  in  common  form. 

DUN.  M'NEILL,  LP  J). 


TABLE  of  FEES  for  CLEKES  of  COMMISSARY 

COURTS. 


I. — In  Applications  for  Appointments  of  Exscu- 
tobs-Datiye,  and  other  Pbocedube^  under  the 
Act  21  and  22  Victoria^  c.  56  : — 

1.  For  receivingi  examining,  and  marking  each  Peti- 

tion for  the  appointment  of  an  Executor- Dative, 
affixing  copies  thereof,  framing  and  transmitting, 
free  of  charge,  the  Abstract  thereof  to  the  Keeper 
of  the  Record  of  Edictal  Citations,  receiving  and 
examining  Abstract  pubh'shed  bv  said  Keeper, 
writing  the  Certificate  of  Intimation  on  the  prin- 
cipal I'etition,  including  Fee  on  the  Decree- 
Dative; —  •  •  .  •  • 

2.  And,  in  addition,  when  a  second  Petition  is  pre- 

sented, besides  the  above  Fees  on  such  second 
Petition,  ifthe  Clerk  shall  be  directed  to  intimate 
the  same,  for  such  intimation^     • 

n.— Inventories^  Confibmations,  and  other  Offi- 
cial Business  : — 
3*  For  receiving  and  examinin^^  Inventories,  with 
relative  oath,  and  for  receiving  and  examining 
Testamentary  Writing  containing  appointment 
of  Executors  and  relative  Inventory  and  oath — 
When  the  amount  of  the  Inventory  is  under  £100 

£100  and  under  200 

300 

500 

700 

1,000 

3,000 

5,000 

10,000 

20,000 

40,000 


«• 


d. 


•  •• 


200 

300 

500 

700 

1,000 

3,000 

5,000 

10,000 

20,000 

40,000  and  npwards, . 
4.  For  ezpeding  Confinnationa — 

a.  Testaments-Dative,  for  all  the  Daties  (berides 
the  charge  for  Writings,  see  Art  7), 
Elks  thereto  at  same  rate. 


0  10    0 


0    2    6 


0 
0 
0 
0 


2 
3 
5 

7 


0  8 
0  10 
0  12 

0  15 

1  0 

1  10 

2  0 

3  0 


6 
6 
0 
0 
0 
0 
6 
0 
0 
0 
0 
0 


0    3    0 


6 


b.  Testaments  Testamentary 
When  the  amount  of  the  Inventory  is  under  £50 

£50  and  under  100 


•• 


•  • 


200 

300 

500 

1,000 

2,000 

3,000 

4,000 

5,000 

10,000 

20,000 

40,000 


100 

200 

300 

500 

1,000 

2,000 

3,000 

4,000 

5,000 

10,000 

20,000 

40,000    and  upwards, 

Eiks  to  Testaments  Testamentar  at  same  rates. 

5.  For  making  out  and  receiving  Bonds  of  Caution — 

When  the  Caution  is  under  £200 
£200  and  under    500 

500  and  upwards,    • 

6.  For  restriction  of  Caution,  including  the  deliver- 

ance, and  receiving  and  marking  productions,    • 

7.  For  writing,  viz. : — 

For  recording  Testaments,  Inventories,  and  all 
-other  matters  required  to  be  recorded;  for 
extracts  and  copies  from  Records,  extracts 
of  Inventories  or  Testaments,  including  cer- 
tificate on  certified  copies,  and  generauy  for 
all  writings,  per  sheet  of  writing  or  printing, 

Non.— ETOTf  Sheet  to  contain  250  words;  one  Sheet  to  be 
chamd  when  the  whole  wTitinc[  does  not  exceed  260 
wordSy  and  if  there  be  any  remaining  nnmber  of  words 
after  calculating  the  number  of  Sheets  of  250  words 
each,  such  renuonder  to  be  chained  as  an  additional 
Sheet. 

8«  To  the  Commissary  Clerk  of  Edinburgh — 

a.  For  collation  of  English  and  IrLui  Probates, 

or  Letters  of  Administration,  per  sheet  of 
250  words,  •  •  •  • 

b.  For  enteriuj?  abstracts  of  such  Probates,  or 

Letters  of  Administration,  in  the  Commis- 

saiy  Books,  and  minting  Certificate,  in 

fonn:of  Schedule  (F), 

9.  For  furnishing  materials  for  and  appending  the 

Seal  of  Court  to  Confirmations  and  other 

vT  mo,  ••■••• 


£ 
0 
0 
0 
0 
0 


t. 
1 
2 
4 
5 
7 


0  10 
0  12 

0  15 

1  0 
1    5 

1  10 

2  0 

4  0 

5  0 


0  5 
0  7 
0  10 


d. 
0 
6 
0 
0 
0 
0 
6 
0 
0 
0 
0 
0 
0 
0 


0 
6 
0 


0    2     6 


0    16 


0    0    2 


0  10    6 


0    10 


10.  Attendance  at  sealing  Bepositories  or  other  Bunilar 

business  (exclusive  or  the  fee  for  marking  the 
Petition  )y  per  houri     .... 

1 1.  For  Searches : — 

a.  For  giving  inspection  of  any  of  the  Becords  of 

Court,  and  in  Edinburgh,  of  any  Copy  Probate 
lodged  with  the  Clerk,  each  case,  when  not 
exceeding  five  years  back,  .  . 

If  beyond  five  years,   .... 

b.  For  searching  for  a  Process  or  any  particular 

document,  when  the  search  is  made  by  the 
Clerk,  including  Certificate  of  Search,  when 
required.  If  beyond  one  year,  and  not  ex- 
ceeding five,  •  .  •  • 
Five  years  and  upwards, 

12.  For  Certificates  of  Registration  of  Testamentary 

and  other  documents,    .... 

13.  For  each  Caveat,  .... 

in. — Judicial  Business  : — 

14.  For  receiving,  and  marking,  and  calling  eveiy 

Summons  or  original  Petition,  others  than  those 
under  No.  1.,    • 

15.  For  every  Defence,  Answer,  and  Beply, 

16.  For  receiving  and  marking  each  Set  of  Produc- 

tions, except  the  first,    •  •  •  . 

17.  For  each  Deposition  of  a  Witness,  including  at- 

tendance at  proofs,        .  •  •  . 

18.  For  lending  or  receiving  back  Process,  and  com^ 

paring  the  same  with  the  Inventoxy,  and  scoring 
the  receipt,        •  •  .  •  • 

19.  For  Diligence  to  Cite  Witnesses,  writing  included, 

20.  For  second  ditto  ditto, 

21.  For  Arrestments  and  loosing  of  ditto,  each, 

22.  For  Caption  to  compel  production  of  Process, 

23.  For  marking  intimation  of  Sists  on  Bills  of  Advo- 

cation, and  sisting  procedure,     • 

24.  For  each  Deliverance  or  Decree,  except  those 

under  Nos.  1  and  6,      .  •  • 

25.  For  Edicts  of  Curatory,    .  .  .  . 

26.  For  an  Act  of  Curatory,  per  sheet, 

27.  For  Extracts  (Judicial),  per  sheet. 


£    8.    d, 
0    6    8 


0    10 
0    2     6 


0  2  6 

0  5  0 

0  2  6 

0  2  6 


0 

1 

0 

0 

1 

0 

0 

0 

6 

0 

0 

9 

0 

0 

6 

0 

1 

0 

0 

1 

6 

0 

1 

0 

0 

0 

6 

0 

2 

6 

0 

2 

6 

0 

I 
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0 

1 

0 

0 

X 

0 

DUN.  M*NEILL,  LP.D. 


ACT  OF  SEDERUNT 


BBSrSCTIKO 


COUNTERMAND  OF  NOTICES  OF  TRIAL 

IN  JURY  CAUSES. 


EDnmuBQa,  22d  Jane  1859. 

The  Lohds  of  Council  and  Session,  coDsidering  that  much 
inconvenience  arises  from  the  exercise  of  the  right  of  Counter- 
manding Notices  of  Trial  in  Jury  Causes  according  to  the  existing 
practice,  under  the  Act  of  Sederunt  of  24th  February  1846| 
ENACT  and  DECLARE  :— 

That  from  and  after  the  date  hereof,  when  a  Notice  of  Trial  has 
been  given  bj  either  party  in  a  Cause  for  the  Sittings  after  the 
Winter  Session  of  the  Court,  or  for  the  Sittings  after  the  Summer 
Session  of  the  Court,  or  for  the  Sittings  in  the  Christmas  Becess, 
it  shall  be  competent  to  Countermand  such  Notice  after  the  expiry 
of  the  time  within  which  Notices  of  Trial  require  to  be  given  for 
such  Sittings:  Provided  always,  that  it  shall  be  competent  to 
either  party,  after  the  expiry  of  such  time,  to  apply  to  the  Court  to 
postpone  the  Trial,  for  any  cause  which  could  not  have  been  fore- 
seen previous  to  the  expiry  of  such  time :  And  it  shall  also  be 
competent  to  make  such  application,  after  the  termination  of  the 
b 
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Session,  to  the  Judge  who  is  to  preside  at  the  Trial,  or,  in  his 
absence,  to  the  Lord  Ordinary  on  the  Bills,  it  being  shown  to  the 
satisfaction  of  snch  Jndge  or  Lord  Ordinary  that  the  application 
could  not  have  been  made  to  the  Court  during  Session. 

And  the  Lords  Appoint  this  Act  to  be  engrossed  in  the  Books 
of  Sederunt,  and  printed  and  published  in  the  usual  manner. 

DUN.  MCNEILL,  I.P.D. 


ANNO  VICESIMO  SECUNDO 

VICTORIiE   BEGINS. 


Cap.  X. 

An  Act  to  settle  the  Form  of  Affirmation  to  be  made  in 
certain  Cases  by  Quakers  and  other  Persons  by  Law  per- 
mitted to  make  an  Affirmation  instead  of  taking  an  Oath. 
—[8th  April  1859.] 

Wbekbas  it  is  expedient  to  alter  the  Form  of  Affirmation 
to  be  taken  by  Persons  of  the  Persuasion  of  the  People  called 
Quakers  and  by  other  Persons  by  Law  permitted  to  make  a 
solemn  Affirmation  or  Declaration  instead  of  taking  an  Oath 
in  the  Cases  herein-after  mentioned :  Be  it  enacted  by  the 
Queen's  most  Excellent  MajestVi  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same,  as  follows : 

I.  Instead  of  the  Form  of  Affirmation  directed  to  be  made  Form  of 
and  subscribed  by  Persons  of  the  Persuasion  of  the  People  y®™^ 
called  Quakers  and  other  Persons  by  Law  permitted  to  make  made  by 
a  solemn  AJfirmation  or  Declaration  instead  of  ^king  an^J^SJjp 
Oath  in  and  by  an  Act  of  the  Twenty-second  Year  of  Herpenousby 
present  Majesty,  intituled  An  Act  to  substittUe  One  Oathfor^^^^ 
the  Oaths  of  Allegiance^  Supremacy  j  and  Abjuration;  and  make  ui 
for  the  Relief  of  Her  Majesty  s  Subjects  professing  the  Jewish  ^^^ 
Religion^  every  Person  of  the  Persuasion  of  the  f'eople  called  stead  of 
Qui^er^  and  every  other  Person  now  by  Law  permitted  tog^^fl^  '^ 
make  his  solemn  Affirmation  or  Declaration  instead  oi^iSb^  ° 
taking  an  Oath,  shall  be  permitted  to  make  his  solemn  Vict., c.  48. 
Aifirmation  in  the  following  Words ;  namely, 

^1^  A,  B^Ao  solemnly,  sincerely,  and  tnily  declare  and 
^  aQirm,  That  I  will  be  faithful  and  bear  true  Allegiance  to 
^  Queen  Victorioj  and  to  Her  will  be  faithful  against  all  Con-| 
'  spiracies  andAttemptswhateverwhich shall  be  madeagainst 
*  Her  Person,  Crown,  or  Dignity ;  and  I  will  do  my  utmost 
^  Endeavour  to  disclose  and  make  known  to  Queen  Victoria, 
'  Her  Heirs  and  Successors,  all  Treasons  and  traitorous  Con- 
^  sjpiracies  which  I  shall  know  to  be  formed  against  Her  or 
^  Them ;  and  I  will  be  true  and  faithful  to  the  Succession 
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22**  VICTORLffi,  CAP.  11. 


The  Name 
of  the  So- 
▼ereifni  for 
the  Time 
being  to 
be  sobflti- 
tated  for 
the  Name 
of  her 
Majesty. 


of  the  Crown,  which  Succession,  by  an  Act  intituled  "  An 
'*  Act  for  the  fiirther  Limitation  of  the  Crown,  and  better 
^'  securing  the  Bights  and  Liberties  of  the  Subject,"  is  and 
stands  limited  to  uie  Princess  Sophia  Electress  of  JSanoverj 
and  the  Heirs  of  Her  Body  feeing  Protestants,  hereby 
utterly  renouncing  and  refusing  any  Obedience  or  Allegi- 
ance unto  any  other  Person  claiming  or  pretending  a 
Bight  to  the  Crown  of  this  Bealm ;  and  I  do  declare  tnat 
no  Foreign  Prince,  Person,  Prelate,  State,  or  Potentate 
hath  or  ought  to  have  any  Jurisdiction,  Power,  Superiority, 
Pre-eminence,  or  Authority,  Ecclesiastical  or  spiritual, 
within  this  Bealm :' 
And  the  making  and  subscribing  of  such  Affirmation  by 
a  Person  herein-before  authorized  to  make  and  subscribe  the 
same  shall  have  the  same  Force  and  Efiect  as  the  taking 
and  subscribing  by  other  Persons  of  the  Oath  appointed 
by  the  said  Act  of  the  Twenty-second  Year  of  Her  present 

M^estv. 

n.  Where  in  the  Affirmation  hereby  appointed  the  Name 
of  Her  present  Majesty  is  expressed  or  rererred  to,  the  Name 
of  the  Sovereign  of  this  Kingdom  for  the  Time  being,  by 
virtue  of  the  Act  'for  the  furSier  Limitation  of  the  Crown, 

the  Sub- 
prc^r 
brds  of  Beference  thereto. 


'  and  better  securing  the  Bights  and  Liberties  of  th 
*  ject,*  shall  be  substituted  from  Time  to  Time,  with 
W 


Power  to 
the  Secre- 
tary of 
State  hi 
Council  of 
India  to 
raieeany 
8om  not 
exceeding 


Cap.  XI. 

An  Act  to  enable  the  Secretary  of  State  in  Council  o^ India 
to  raUe  Money  in  the  United  Kingdom  for  the  Service  of 
the  Government  o/ India. — [8th  April  1869.] 

Whereas,  in  consequence  of  the  recent  Disturbances  in 
India^  it  is  expedient  that  the  Secretaxy  of  State  in  Council 
of  India  should  be  enabled  to  raise  Money  in  the  United 
Kingdom  on  the  Credit  of  the  Revenues  of  India :  Be  it 
themore  enacted  by  the  Queen's  most  Excellent  Maiesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  Authority  of  the  same,  as  follows  : 

I.  It  shall  be  lawftd  for  the  Secretary  of  State  in  Council 
of  India,  at  any  Time  or  Times  before  the  Thirtieth  Day  of 
April  One  thousand  eight  hundred  and  sixty,  or,  if  Parlia- 
ment be  then  sitting,  before  the  End  of  the  then  Session  of 
Parliament,  to  raise  in  the  United  Kingdom  for  the  Service 
of  the  Government  of  India  any  Sum  or  Sums  of  Money 
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not  exceeding  in  the  whole  Seven  Millions  as  herein-after  Sf.T,<;>> 
provideiL^  ^^'^ 

n.  It  shall  be  lawful  for  the  said  Secretary  of  State  in  Money 
Council  from  Time  to  Time  to  borrow  upon  Bonds  to  be^^ 
issued  under  the  Hands  of  Three  Members  of  the  Council  of  Bonds  on- 
Indiay  and  countersigned  by  the  Secretary  of  State  for  India^  ^'  ^  ^ 
or  One  of  his  Under  Secretaries  or  his  Assistant  Under  Three  ^ 
Secretary,  all  or  any  Part  of  the  Money  hereby  authorised  to  ^®?^®" 
be  raised  as  aforesaid ;  such  Bonds  to  be  for  such  respective  coancii  of 
Amounts,  payable  after  such  Notice,  and  at  such  Rate  or^°<^&> 
Bates  of  Interest,  as  the  said  Secretary  of  State  in  Council  sl^Tbj 

may  think  fit.  Secretary 

III,  For  raising  all  or  any  Part  of  the  Money  by  this  Act  one^'dj? 
authorised  to  be  raised  which  may  not  be  borrowed  on  Bond  Secretary, 
as  aforesaid,  it  shall  be  lawftil  for  the  said  Secretary  of  State  ^hen 

in  Council  to  issue  from  Time  to  Time  Debentures  under  the  Honey  not 
Hands  of  Three  Members  of  the  said  Council,  and  counter- ^"B^Mnd* 
signed  as  aforesaid,  for  such  respective  Amounts,  and  at  suchDeben- ' 
Rate  or  Rates  of  Interest,  as  the  said  Secretary  of  State  in  S'uiSS! 
Council  may  think  fit ;  such  Debentures  to  be  issued  at  or 
for  such  Prices  and  on  such  Terms  as  may  be  determined  by 
the  said  Secretary  of  State  in  Council. 

IV.  All  Debentures  issued  under  the  Authority  of  this  Act  As  to  Pay- 
shall  be  paid  oflF  at  par  at  a  Time  or  Times  to  be  mentioned  pj[5°*i?J^ 
in  such  Debentures  respectively ;  and  the  Interest  on  all  such  and  inte- 
Debentures  shall  be  payable  half-yearly,  on  such  Days  ^Jentw  ^*' 
shall  be  mentioned  therein ;  and  the  Principal  Moneys  and 
Interest  secured  by  such  Debentures  shall  be  payable  at  the 
Treasury  of  the  said  Secretary  of  State  in  Council  in  London. 

v.  All  or  any  Number  of  the  Debentures  issued  under  theDeben. 
Authority  of  this  Act,  and  all  Right  to  and  in  respect  of  thej^^^j.^ 
Principal  Moneys  secured  thereby,  and  all  interest  due  and  able  by 
accruing  thereon,  shall  be  transferable  either  by  the  Delivery  J|f^^^ 
of  such  Debentures  respectively,  or,  at  the  Discretion  of  the 
Secretary  of  State  in  Council,  by  Deed. 

VI.  Tne  whole  Amount  of  Principal  Moneys  to  be  secured  The  whole 
by  Bonds  or  Debentures,  or  by  Bonds  and  Debentures,  to  be^^'J^y 
issued  under  this  Act,  shall  not  exceed  Seven  Millions,  and  no  Bonds,  &c. 
Money  shall  be  raised  or  secured  under  the  Authority  of  this^®^*g|*^ 
Act  after  the  said  Thirtieth  Day  of  April  One  thousand  MiiUona. 
ei^ht  hundred  and  sixty,  or,  if  Parliament  be  then  sitting, 

after  the  End  of  the  then  Session  of  Parliament,  save  for  or 
upon  the  Repayment  of  Principal  Moneys  previously  secured 
under  this  Act,  as  herein-aftier  provided. 

VII.  Upon  or  for  the  Repayment  of  the  Principal  Money  Power  to 
secured  under  the  Authority  of  this  Act,  or  any  Part  of  such  ™^^ 
Money,  the  said  Secretary  of  State  in  Council  may  at  any  for  Repay- 
Time  borrow  or  raise  by  Bonds  or  Debentures  as  aforesaid  "*"'^^ 
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Prindpii    all  or  any  Part  of  the  Amount  of  Principal  Money  repaid  or 

oneys.     ^  |^^  repaid,  and  so  from  Time  to  Time,  as  all  or  any  Part 

of  any  Principal  Money  for  the  Time  being  secnred  under 

this  Act  may  require  to  be  repaid ;  but  the  Amount  to  be 

secured  by  new  .Securities  shall  not  in  any  Case  exceed  the 

Principal  Money  required  to  be  repaid. 

SecoriUes       VIU.  All  Bonds  and  Debentures  to  be  issued  under  this 

Jhii^  on  -^^  ^^^  ^^6  Principal  Moneys  and  Interest  thereby  secured, 

Revenue   shall  be  charged  on  and  payable  out  of  the  Revenues  of 

of  India,    jjyji;^  in  lite  Manner  as  other  Liabilities  incurred  on  account 

of  the  Government  of  the  said  Territories. 
P^^Won  IX.  The  Provisions  contained  in  Section  Fooir  of  the  Act 
TOsitlonforof  the  Session  holden  in  the  Fifth  and  Sixth  Years  of  King 
Stamp  William  the  Fourth,  Chapter  Sixty-four,  with  respect  to  the 
ind^a"  ^^  Composition  and  Agreement  for  the  Payment  by  the  East 
Bonds  ex-  India  Company  of  an  annual  Sum  in  lieu  of  Stamp  Duties 
Bonda  imd  ^^  ^^^^  Bouds,  and  the  Exemption  of  their  Bonds  from 
Deben-  Stamp  Duties,  shall  be  applicable  with  respect  to  the  Bonds 
2JJ\™^®'and  Debentures  to  be  issued  under  the  Authority  of  this 
Act,  as  if  such  Provisions  were  here  repeated  and  re-enacted 
with  reference  thereto. 
Forgery  of  X.  All  Provisions  now  in  force  in  anywise  relating  to  the 
^res  to  be  Offence  of  forging,  or  altering,  or  offering,  uttering,  disposing 
punishable  of,  or  putting  ofi^  knowing  the  same  to  be  forged  or  altereo, 
"Eair*^  any  JEast  India  Bond,  with  Intent  to  defraud,  shall  extend 
India  and  be  applicable  to  and  in  respect  of  any  Debenture  issued 
Bonda.       under  the  authoritv  of  this  Act,  as  well  as  to  and  in  respect 

of  any  Bond  issued  under  the  same  authority. 
Retams  to      XI.  Provided  always.  That  on  or  before  the  First  Day  of 
any  pre-     February  in  each  Year  the  said  Secretary  of  State  in  Coilncil 
Dared  of     shall  prepare  or  cause  to  be  prepared  a  Ketum  of  all  Moneys 
raUe^n    '^^  ^^  Loan  under  the  Provisions  of  this  Act ;  also,  a 
Loan,  &c.»  Betum  of  all  Stocks,  Loans,  Debts,  and  Liabilities  then 
aent^to    Chargeable  on  the  Revenues  of  India  at  Home  and  Abroad, 
Parliament  up  to  the  latest  Period  of  Time  to  which  such  Betum  can 
be  made  out :  That  all  such  Betums  shall  be  present^  to 
both  Houses  of  Parliament  on  or  before  the  First  Day  of 
February  in  each  Year,  if  Parliament  is  then  sitting ;  and  if 
Parliament  is  not  sitting,  then  such  Betums  shiSl  be  pre- 
sented within  Ten  Days  of  the  First  Meeting  of  Parliament 
after  the  First  Day  of  February  in  each  Year. 
Saving  XII.  This  Act  shall  not  prejudice  or  affect  any  Power  of 

UuTlem-  raising  or  borrowing  Money  vested  in  the  said  Secretary  of 
^ry  of      State  m  Council  at  the  Time  of  the  passing  thereof. 

State  In  r  o 

Council. 
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Cap.  Xn. 

An  Act  to  make  further  Provision  for  the  Purchase  of  Common 
and  other  Rights  by  Her  Majesti/s  Principal  Secretafy  of 
State  for  the  War  Department^  and  in  relation  to  £and 
vested  in  or  taken  by  such  Secretary  of  State. — [8th  April 
1859.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lord's  Spiritaal 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows: 

I.  The  Powers  now  vested  in  Her  Majesty's  Principal  Powen  of 
Secretary  of  State  for  the  War  Department  under  the  Act  of^.  *  ^^  ^ 
the  Session  holden  in  the  Seventeenth  and  Eighteenth  Years  and  is  &  * 
of  Her  Majesty,  Chapter  Sixty-seven,  and  the  Act  of  thej^y^j^'*-  *^* 
Session  holden  in  the  Eighteenth  and  Nineteenth  Years  oftended  to 
Her  Maiesty,  Chapter  One  hundred  and  seventeen,  for  thej**^*"  ^^ 

Tk  i»  ^  ^  '  !•  J  •        r^  A^      Common, 

Purpose  of  ascertammg,  makmg,  and  paying  Compensation  &c.  o^er 
for  and  extinguishing  all  Bights  of  Common,  Commonable*°y  |^n<>j 
and  other  Rights,  in,  over,  or  affecting  Lands,  the  Soil  of^hich^L^ 
which  has  been  purchased  by  the  principal  Officers  of  Her»»te^  in 
Majesty's  Ordnance  under  the  Act  of  the  Session  holden^®*/™' 
in  the  Fifth  and  Sixth  Years  of  Her  Maiesty,  Chapter  Bute  for 
Ninety-four,  or  has  been  or  may  be  purchased  by  the  said^"* 
Secretary  of  State  under  the  last-mentioned  Act,  and  the 
said  Act  of  the  Eighteenth  and  Nineteenth  Years  of  Her 
Maiesty,  shall  extend  to  all  Bights  of  Common,  Commonable 
and  other  Eights,  in,  over,  or  affecting  any  Lands  the  Soil 
of  which  is  for  the  Time  being  vested  in  the  said  Secretary 
of  State  on  behalf  of  Her  Majesty,  and  all  the  Provisions  of 
the  said  Act  of  the  Seventeenth  and  Eighteenth  Years  of 
Her  Majesty  shall  apply  to  and  in  the  Case  of  the  Purchase 
of  such  Bights  as  aroresaid  in  or  over  any  such  Lands  as 
last  aforesaid  in  like  Manner  as  such  Provisions  are  appli- 
cable to  and  in  the  Case  of  the  Purchase  of  such  Bigbts 
in  or  oyer  any  Lands  purchased  as  therein  mentioned. 

II.  Conveyances  of  Land  in  England  and  Ireland  to  be^onvey- 
purchased  by  the  said  Secretary  of  State  may  be  according Jhe^cCTe- 
to  the  Form  in  the  Schedule  (A)  to  this  Act,  or  as  near^A^y  of 
thereto  as  the  Circumstances  of  the  Case  admit,  and  all^v^^of'^ 
Conveyances  so  made  shall  be  effectual  to  vest  the  Land  Land  in 
thereby  conveyed  in  the  said  Secretary  of  State  and  his  Suo-f*"!^^ 
cessors,  and  shall  operate  to  bar  and  cfestroy  all  such  Estates  land  as  in 
Tail,  and  other  Estates,  Bights,  Titles,  Bemainders,  Beyer-®**^*^^^- 
sions,  Limitations,  Trusts,  and  Interests  whatsoever  of  and 

in  the  Land  comprised  in  such  Conveyances  as  have  been 
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purchased  or  compensated  for  by  the  Consideration  given 
on  the  Purchase,  but  this  Enactment  shall  not  in  anywise 
interfere  with  or  affect  Section  Eight  of  the  said  Act  of  the 
Fifth  and  Sixth  Years  of  Her  Majesty. 
CoDTey.        m.  Feus  and  Conveyances  of  ijands  and  Heritages  in 
the?em-  Scotland  to  be  purchased  by  the  said  Secretary  of  State 
tai7  of      may  be  according  to  the  form  in  the  Schedule  (B)  to  this 
\^^lf^    Act,  or  as  near  thereto  as  the  Circumstances  of  the  Case 
Land  in     admit,  which  Feus  and  Conveyances  being  duly  executed 
Scotland    j^j  being  registered  in  the  Particular  Kegister  of  Sasines 
Sched.  (B>kept  for  tne  County,  Burgh,  or  District  in  which  the  Lands 
and  Heritages  are  locally  situated,  or  in  the  General  Regis- 
ter of  Sasines  for  Scotland  kept  at  Edinburgliy  within  Sixty 
Days  from  the  last  Date   thereof,  which  the  respective 
Keepers  of  the  said  Registers  are  hereby  authorised  and 
required  to  do,  shall  give  and  constitute  a  good  and  un- 
doubted Right,  and  complete  and  valid  feudal  Title  in  all 
Time  coming,  to  the  said  Secretary  of  State  and  his  Suc- 
cessors, to  the  Lands  and  Heritages  therein  described  or 
referred  to  and  intended  to  be  thereby  conveyed,  any  Law 
or  Custom  to  the    contrary  notwithstanding:    Provided 
always,  that  it  shall  not  be  necessary  for  the  said  Secretary 
of  State  to  record  in  any  Register  of  Sasines  any  Feus  or 
Conveyances  in  their  Favour  which  shall  contain  a  Procu- 
ratory  of  Resignation  or  Precept  of  Sasine,  or  which  may 
be  completed  by  Infeftment ;  and  the  Title  of  the  said  Se^ 
cretary  of  State  under  such  last-mentioned  Feus  or  Con- 
veyances shall  be  regulated  by  the  ordinary  Law  of  Scotland 
until  the  said  Feus  or  Conveyances  or  the  Instruments  of 
Sasine  thereon  shall  have  been  recorded  in  a  Register  of 
Sasines ;  provided  also,  that  the  Rights  and  Titles  to  be 
granted  in  manner  herein  mentionea  in  and  to  any  Lands 
and  Heritages  in  Scotland  shall,  unless  otherwise  specially 
provided  for,  in  nowise  affect  or  diminish  the  Right  of  Su- 
periority in  the  same,  which  shaU  remain  entire  m  the  Per- 
son panting  such  rights  and  Titles ;  but  in  the  event  of 
such  Lands  and  Heritages  being  a  Part  or  Portion  of  other 
Lands  and  Heritages  held  by  the  same  Owner  under  the 
same  Titles,  the  said  Secretary  of  State,  liis  Successors  and 
Assigns,  shall  not  be  liable  for  any  Feu  Duties  or  Casualties 
to  the  Superiors  thereof,  or  be  bound  to  enter  with  the  said 
Superiors. 
Provision       iV.  The  Proviso  at  the  End  of  Section  Nineteen  of  the 
uomS"^"®^^  Act  of  the  Fifth  and  Sixth  Years  of  Her  Majesty  shall 
Lands       not  extend  to  prevent  the  Erection  of  Barracks  on  any 
**jj^^™- Lands  taken  as  thei*ein  mentioned,  and  being  within  any 
^        ^'   Fortress  or  Garrison  Town  or  appurtenant  to  any  Fortifica- 
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tion,  or  to  prevent  any  Buildings  on  an j  such  Lands  being 
used  as  or  ibr  Barracks. 

V.  Where  any  Lease  or  Agreement  of  or  concerning  Recovery 
Land  in  England^  vested  in  the  said  Secretary  of  State  on^^^^J^**" 
behalf  of  Her  Majesty  is  determined  by  Expiration,  Notice,  Land  in 
or  Forfeiture  (except  for  Nonpayment  of  Kent),  Possession  ^J^* 
of  such  Land  may  be  recovered  by  or  on  behalf  of  the  saidTenante. 
Secretary  of  State  under  the  Act  of  the  Session  holden  in 

the  First  and  Second  Years  of  Her  Majesty,  Chapteri&2  Vict. 
Seventy-four,  as  in  Cases  therein  provided;  for  although®- '^*' 
the  Term  or  Interest  of  the  Lessee  or  Tenant  may  have 
exceeded  Seven  Years,  and  the  Bent  may  have  exceeded 
the  Rate  of  Twenty  Pounds  a  Year,  or  snch  Possession  may 
be  recovered  with  Bent  or  Mesne  Profits,  or  both,  under 
the  Act  of  the  Session  holden  in  the  Nineteenth  and  Twen- 
tieth Years  of  Her  Majesty,  Chapter  One  hundred  and  19  &  20 
eight,  as  in  Cases  provided  for  in  Section  Fifty  of  such  Act,  J^J**  *'• 
and  other  Provisions  auxiliary  thereto,  although  the  Value 
of  the  Premises  and  the  Bent  which  may  have  oeen  payable 
in  respect  thereof  may  have  exceeded  r  iftr  Pounds  by  the 
Year ;  and  in  proceeding  under  the  said  Act  of  First  and 
Second  Years  of  Her  Majesty  for  Becovery  of  Possession  of 
any  Land  which  may  have  been  holden  imder  any  such 
Lease  or  Agreement  as  aforesaid,  the  Notice  of  Intention 
to  apply  to  Justices  to  recover  Possession  may  require  such 
Possession  to  be  given  on  or  before  the  Expiration  of  Seven 
clear  Days  from  the  Service  of  the  Notice,  and  the  Form 
of  Notice  shall  be  varied  accordingly ;  and  the  Justices  by 
the  said  Act  authorised  to  issue  a  Warrant  for  giving  Pos- 
session of  the  Premises,  may  by  such  Warrant  authorise  the 
Entry  and  Delivery  of  Possession  of  the  Premises,  either 
forthwith,  or  on  or  before  such  Day  as  the  Justices  may 
think  fit  to  name ;  and  in  proceeding  under  the  said  Act 
of  the  Nineteenth  and  Twentieth  Years  of  Her  Majesty  for 
the  Becovery  of  Possession  as  aforesaid,  it  shall  not  be 
necessary  to  prove  the  yearly  Value  and  Bent  as  thereby 
reouired. 

VI.  When  any  Lease  or  Agreement  of  or  concerning  RecoTery 
Land  in  Ireland  vested  in  the  said  Secretary  of  State  on^^^Jj^ 
behalf  of  Her  Majesty  is  determined  by  Expiration,  Notice,  Land  in 
or  Forfeiture  (except  for  Nonpayment  of  Kent^,  Possession  J^jjj"* 
of  such  Land  may  be  recovered  bv  or  on  behalf  of  the  said  Tenants. 
Secretary  of  State  either  as  provided  by  Section  Seventy- 
two  of  the  Act  of  the  Session  nolden  in  the  Fourteenth  andu  and  15 
Fifteenth  Years  of  Her  Majesty,  Chapter  Fifty-seven,  in  the^^*'*-  ®-  ^• 
Case  of  Lands  holden  by  a  Tenant  at  a  Bent  not  exceeding 

Fifty  Pounds  per  Annum^  and  the  Tenant's  Interest  wherein 
is  determined,  notwithstanding  the  Bent  payable  under  such 
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Lease  or  A^^eement  may  exceed  that  Amount,  and  the  Pro- 
visions of  the  said  Act  shall  be  applicable  accordingly,  or 
14  j^  15     as  provided  by  Section  Fifteen  of  *  The  Summary  Jiurradic- 
VidL  o.92,t  tJon  {Ireland)  Act,  1851,'  for  the  Recovery  of  Possession 
of  Houses  in  certain  Towns  and  Villages ;  and  such  last- 
mentioned  Provision  shall  be  applicable  in  all  Cases  to  the 
Recovery  of  Land  in  Ireland  holden  under  any  such  Lease 
or  Agreement  as  aforesaid  where  such  Lease  or  A^greement 
is  determined  as  aforesaid,  wherever  such  Land  may  be 
situate,  and  at  and  for  whatever  Rent  and  Term  the  same 
may  be  holden  ;  and  notwithstanding  anything  to  the  con- 
trary in  the  said  Provision,  the  Justices  authorised  to  issue 
a  Warrant  for  giving  Possession  may  by  such  Warrant  au- 
thorise such  Possession  to  be  given  fcHthwith,  or  on  or  before 
such  Day  as  the  Justices  may  think  fit  to  name,  and  may, 
if  they  think  fit,  issue  such  Warrant  notwithstanding  tlie 
Tenant  may  be  willing  to  give  such  Undertaking  as  therein 
mentioned. 
Nothing        Vn*  Nothing  in  this  Act  shall  extend  to  take  away,  les- 
PowSb"    ^"'  ^^  prejudice  any  Powers,  Rights,  or  Authorities  which 
of  Secre-   would  or  might  have  been  vested  in  or  exercised  by  the  said 
suite^f      Secretary  ofState  if  this  Act  had  not  been  passed. 
War.  Vni.  In  the  Construction  of  this  Act  the  Style  or  Title 

Comtrac-  *  Her  Majesty's  Principal  Secretary  of  State  for  the  War 
«^re-  ^  Department,'  and  any  Expression  referring  to  such  Secre- 
tary of  tary  of  State,  shall  mean  her  Majesty's  Principal  Secretary 
state.**  q{  State  for  the  Time  being  to  whom  Her  Majesty  shall 
think  fit  to  intrust  the  Seals  of  the  War  Department. 


SCHEDULE  (A). 

Form  of  Conveyance. 

I  of  in  consideration 

of  the  Sum  of  paid  to  me  by  Her  Majesty's 

Principal  Secretary  of  State  for  the  War  Department,  do 
hereby  convey  to  the  said  Secretary  of  State,  and  his  Suc- 
cessors, all  the  Lands  and  Hereditaments  set  forth  in  the 
Schedule  hereto,  together  with  all  Ways,  Rights,  and  Ap- 

5urtenances  thereto  belonging,  and  all  such  Estate,  Right, 
'itle,  and  Interest  in  and  to  the  same  as  I  am  or  shalibe- 
come  seised  or  possessed  of,  or  am  by  Law  empowered  to 
convey,  to  hold  the  Premises  to  the  said  Secretary  of  State 
and  his  Successors  for  ever  on  behalf  of  Her  Majesty. 

In  witness  whereof  I  have  hereunto  set  my  Hand  and 
Seal,  the  day  of  in  the 

Year  of  our  Lord 

The  Schedule : 
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SCHEDULE  (B). 

Form  of  Conveyance. 

I  of  in  consideration  of  the 

Sum  of  Pounds  paid  to  me  by  Her  Majesty's 

Principal  Secretary  of  State  for  the  War  Department,  do 
hereby  sell,  alienate,  dispone,  convey,  assign,  and  make  over 
from  me,  my  Heirs  and  Successors,  to  the  said  Secretary  of 
State,  and  his  Successors  for  ever,  all  the  Lands  and  Heri- 
tages set  forth  in  the  Schedule  hereto,  together  with  all 
Rights  and  Pertinents  thereto  belonging,  and  all  such  Right, 
Title,  and  Literest  in  and  to  the  same  as  I  and  my  aforesaids 
are  or  shall  become  possessed  of  or  are  empowered  to  con- 
vey \here  insert  the  Condition  (if  any)  of  the  Conveyance^ 
arid  a  Registration  Clause  for  Preservation  and  Diligence^ 
and  a  testing  Clause^  according  to  Hie  Form  of  the  Law  in 
Scotland']. 

The  Schedule : 


Cap.  Xm. 

An  Act  to  amend  the  Law  concerning  Patents  for  Inventions 
with  respect  to  Inventions  for  Improvements  in  Instruments 
and  Munitions  of  War. — ^[Sth  April  1859.] 

Whereas  in  some  Cases  of  Inventions  for  Improvements 
in  Instruments  or  Munitions  of  War  it  may  be  important 
to  the  Public  Service  that  the  Nature  of  the  Invention 
should  not  be  published,  and  it  is  therefore  expedient  to 
amend  the  Law  concerning  Letters  Patent  for  Inventions  : 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : — 

I.  Any  Inventor  of  any  Improvement  in  Instruments  orimprore- 
Munitions  of  War,  or  the  Executors,  Administrators,  or^gljj^*" 
Assigns  of  such  Inventor,  may,  for  valuable  Consideration  mento  or 
or  without,  assign  to  Her  Majesty's  Principal  Secretary  of  ^"^'Jj?°* 
State  for  the  War  Department,  on  behalf  of  Her  Majesty, ma^  be 
all  the  Benefit  of  the  Invention,  and  of  all  Letters  Patent  5"*g*^^^ 
obtained  or  to  be  obtained  for  Uie  same,  and  such  Secre-ton  to 
tary  of  State  may  be  a  Party  to  the  Assignment,  and  8uch^'2Jj"7 
Assignment  shall  be  effectual  to  vest  the  Benefit  of  such  for  War. 

d 
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Invention  and  of  such  Letters  Patent  in  the  said  Secretary 
of  State  for  the  Time  being,  on  behalf  of  Her  Majesty,  at 
Law  and  in  Equity ;  and  tne  Benefit  of  such  Livention  and 
of  such  Letters  Patent  shall  be  deemed  Property  acqnired 
by  the  said  Secretary  of  State  on  behalf  of  Her  Majesty ; 
and  all  Covenants  and  Agreements  contained  In  such  As- 
signment for  giving  full  Effect  thereto,  and  for  keeping  the 
Invention  secret,  and  otherwise  in  relation  thereto,  shall  be 
valid  and  effectual  (notwithstanding  any  Want  of  valuable 
Consideration),  and  may  be  enforced  and  proceeded  upon 
by  the  said  Secretary  of  State  for  the  Time  being  accord- 
ingly ;  and  all  Actions,  Suits,  and  Proceedings  in  relation 
thereto  may  be  instituted  and  conducted  by  such  Secretary 
of  State  for  the  Time  being,  who  shall  have  all  such  Bights, 
Privileges,  and  Prerogatives  in  relation  thereto  as  by  Law 
provided  in  the  Case  of  Actions,  Suits,  and  Proceedings 
concerning  Property  under  his  Care,  Control,  and  Dispo- 
sition. 
Fore^iD^      H*  T^^  foregoing  Enactment  shall  extend  to  render  valid 
Enactment  and  effectual,  and  be  otherwise  applicable  to  and  in  respect 
to  "i^ffn-  ^^  ^^y  such  Assignment  as  aforesaid  made  before  the  pass- 
ments  ni-   ing  of  this  Act,  and  the  Covenants  and  Agreements  con- 
iQ^^I^        tamed  in  such  Assignment,  as  well  as  any  such  Assignment 
to  be  made  thereafter,  and  the  Covenants  and  Agreements 
therein  contained. 
Secretary       HI.  Where  any  such  Assignment  as  aforesaid  has  been 
^®*^^*'''made  to  the  said  Secretary  of  State,  he  may,  at  any  Time 
certify  to   before  the  filing;  of  the  Petition  for  the  Grant  of  Letters 
Commis-    Patent  for  the  Invention,  or  after  the  filing  of  such  Petition 
Fatenu^    2^d  before  Publication  of  the  Provisional  Specification  (if 
tiiat  the     any),  if  he  think  it  for  the  Benefit  of  the  Public  Service 
should  be  ^^^^  ^^  Particulars  of  the  Invention,  and  of  the  Manner  in 
keptsecret.  which  the  same  is  performed,  should  be  kept  secret,  certify 
the  Fact  of  such  Assignment  having  been  so  made,  and 
his  Opinion  to  the  Eirect  aforesaid,  m  Writing  under  his 
Hand,  to  the  Commissioners  of  Patents  for  Inventions. 
Where  the     IV.  Where  the  said  Secretary  of  State  certifies  as  afore- 
of  StataTor^^^  the  Petition  for  Letters  Patent  for  the  Invention,  the 
War  has  so  Declaration  accompanying  such  Petition,  and  the  Provi- 
Pe'uuonfor*^^"*^  Specification  or  Complete  Specification  (as  the  Case 
LettersPa-may  be)  filed  or  left  therewith,  ana  any  Specification  to  be 
to'beleft   ^^  ^  pursuance  of  the  Condition  of  any  Letters  Patent 
with  the     for  such  Invention,  and  all  Disclaimers  and  Memoranda  of 
|^«^  jf    Alterations  to  be  filed  in  relation  to  such  Letters  Patent^ 
in  a  Packet  and  any  Drawings  accompanying  any  of  the  Documents 
"f  8^*^  ^^^  aforesaid,  and  anv  Copies  of  any  such  Documents  or  Draw- 
tery  uf  ^     ings,  or,  where  the  said  Secretary  of  State  so  certifies  after 
State.        the  said  Petition  has  been  filed,  such  of  the  said  Documents 
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and  Drawings  as  may  be  filed  after  his  so  certifying,  and  the 
Copies  thereof  shall,  in  lieu  of  being  filed  or  left  in  the 
ordinaiT  Manner  in  the  Office  of  the  CommissionerB,  or  in 
the  Office  appointed  for  that  Purpose  under  "  The  Patent 
Law  Amenament  Act,  1852/'  be  delivered  to  the  Clerk  of 
the  Patents  in  a  Packet  sealed  with  the  Seal  of  the  said 
Secretary  of  State. 

v.  Stich  Packet  shall  at  all  Times,  af):er  the  Delivery  soch 
thereof  to  the  Clerk  of  the  Patents,  until  the  Expiration  o£^^^\^ 
the  Term  or  any  extended  Term  for  which  Letters  Paten  tgeaied^  or 
for  the  Livention  may  be  granted,  be  kept  by  him  sealed  ^p22^*'f  Jl? 
as  aforesaid,  or  under  the  Seal  of  the  Commissioners,  savecommis-* 
when  it  may  be  necessary  to  have  Access  to  the  Documents  "'oQ^n* 
therein  contained,  or  any  of  them,  for  the  Purpose  of  re- 
cording and  endorsing  the  Day  of  the  filing  thereof,  or  for 
the  Purpose  of  any  Keference  to  one  of  the  Law  Officers, 
either  in  relation  to  the  same  or  any  other  Invention ;  but 
in  any  such  Case  as  aforesaid  the  Clerk  of  the  Patents  shall 
not  part  with  the  Care  or  Custody  of  the  said  Packet,  or 
any  of  the  said  Documents,  save  as  may  be  required  by 
Que  of  the  Law  Officers  for  the  Purposes  of  any  such  Re- 
ference, and  shaU  use  such  Precautions  as  may  be  necessary 
to  prevent  the  Contents  or  Particulars  of  any  such  Docu- 
ments being  improperly  disclosed. 

VI.  Such  sealed!^  Packet  shall  be  delivered  at  any  Time  Sach  sealed 
during  the  Continuance  of  any  such  Letters  Patent  to  theP*^^^."® 
said  Secretary  of  State,  or  to  any  Person  having  Authority  ed,  on  De- 
to  receive  the  same  on  his  Behalf,  on  Demand  in  Writing™*o<^»  ^ 
under  the  Hand  of  the  said  Secretary  of  State,  or  to  suchof  state7or 
Person  as  the  Lord  Chancellor  may  order,  and  shall,  if  and  ^y  Order  of 
when  the  same  is  returned  to  the  Commissioners,  be  again  c^Ior.  ^' 
sealed  up  and  kept  under  Seal  as  aforesaid. 

Vn.  Such  sealed  Packet  as  aforesaid  shall,  at  the  End  of  At  the  Ex- 
the  Term  or  Extended  Term  for  which  any  Letters  Patent  EeTtewplf. 
for  the  Invention  to  which  the  Documents  in  such  Packet  tent  scaled 
relate,  be  delivered  up  to  the  said  Secretary  of  State,  or  to  any  t "  dtifver- 
Person  having  Authority  to  receive  the  same  on  his  BehalfledtoSecre- 

Vm.  Where  the  said  Secretary  of  State  certifies  as^'^^^*;** 
aforesaid  after  the  filing  of  the  Petition,  and  before  the  Pub- where  Sc- 
Hcation  of  the  Provisional  Specification  (if  any),  such  Peti*  wtnry  of 
tion,  and  the  Declaration  accompanying  such  Petition,  and^  s^acv^ ' 
the  Provisional  Specification  and  Drawings  relating  to  the  «'»»»<?  of 
Invention  which  may  have  been  filed  or  left  in  any  such  jjo^^'^^'^^ 
Office  as  aforesaid,  and  all  Copies  thereof  in   any  such  Already 
Office,  shall  be  forthwith  placed  in  a  Packet  sealed  withjjf^^j^i^^*'* 
the  Seal  of  the  Commissioners ;   and  every  such  Packet»eaied 
shall  be  subject  to  all  the  Provisions  of  this  Act  concerning  ^"*^^*^'- 
any  sealed  Packet  delivered  to  the  Clerk  of  the  Patents. 
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Copy  of  IX.  No  Copy  of  any  Specification^  or  other  ^Document 
tio^f  2S!'  ^^  Drawing  by  this  Act  required  to  be  kept  under  Seal, 
Dot  to  be  shall  be  transmitted  to  Scotland  or  Ireland,  or  be  printed, 
^"'^j^^^y  published,  or  sold,  or  be  open  to  the  Inspection  of  the  Pub- 
ireiand,  or  lic  ;  but,  save  as  in  this  Act  otherwise  directed,  the  Provi- 
dS^lithei  ^^^  ^^  ^^®  Patent  Law  Amendment  Act,  1852,  and  any 
wige  Provi.  Act  ameudinfr  the  same,  shall  extend  and  be  applicable  to 


fttODS 


tentA^teto*'*^  in  respect  of  every  such^  Specification  and  otner  Docu- 
appiy.        ment  and  Drawing  as  aforesaid,  and  the  Letters  Patent  and 
Invention  to  which  the  same  relates,  and  this  Act  and  the 
Patent  Law  Amendment  Act,  1852,  shall  be  construed  to- 
gether as  One  Act. 
No  Scire        X.  It  shall  not  be  lawful  for  any  Person  to  take  Proceed- 
brooffht  ^*^°8s  "^y  Scire  facias  or  otherwise  to  repeal  any  Letters  Patent 
for  any  Invention  in  relation  to  which  the  said  Secretary  of 
State  has  certified  as  aforesaid. 
Secretary       XI.  The  Secretary  of  State  may,  at  any  Time  by  Writ- 
may'waive  ^^g  under  his  Hand,  waive  the  Benefit  of  this  Act  with  re- 
the  Benefit spect  to  any  particular  Invention,  and  the  Documents  and 
as  reipecto  Matters  relating  thereto  shall  be  thenceforth  kept  and  dealt 
any  inven-  with  in  the  ordinary  Way. 

^®"'  Xn.  The  Communication  of  any  Invention  for  any  Im- 

catio™  of''  provement  in  Instruments  or  Munitions  of  War  to  the  said 
Inveuiion  Secretary  of  State,  or  to  any  Person  or  Persons  authorised 
ury^of^  by  him  to  investigate  the  same  or  the  Merits  thereof,  shall 
State,  etc  not,  nor  shall  anything  done  for  the  Purposes  of  the  Inves- 
jadice  Eet^  tigation,  be  deemed  Use  or  Publication  of  such  Invention, 
tera  Patent  so  as  to  prejudice  the  Grant  or  Validity  of  any  Letters 

Patent  for  the  same. 

Conatmc-      XIII.  Li  the  Construction  of  this  Act,  ^  Her  Majest/s 

^  Secretary  *  Prin^^ipal  Secretary  of  State  for  the  War  Department'  shall 

of  State.*    mean  Her  Majesty's  Principal  Secretary  or  State  for  the 

Time  being  to  whom  Her  Majesty  shall  think  fit  to  intrust 

the  Seals  of  the  War  Department. 


Cap.  XX. 

An  Act  to  provide  for  taking  Evidence  in  Suits  and  Proceed- 
ings pending  be/ore  Tribunals  in  Her  Majesty's  Dominions 
in  Places  out  of  the  Jurisdiction  of  such  Tribunals* — [19th 
April  1859.] 

Whereas  it  is  expedient  that  Facilities  be  afibrded  for 
taking  Evidence  in  or  in  relation  to  Actions,  Suits,  and  Pro- 
ceedings pending  before  Tribunals  in  Her  Majesty's  Do- 
minions in  Places  in  such  Dominions  out  of  the  Jurisdiction 
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of  such  Tribunals :  Be  it  enacted  by  the  Queen's  most  Ex- 
cellent Majesty,  by  and  with  the  advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  Authorit}'  of  the 
same,  as  follows : 

I.  Where,  upon  an  Application  for  this  Purpose,  it  is  made  Order  for 
to  appear  to  any  Court  or  Judge  having  Authority  under^"™f^T^ 
this  Act  that  any  Court  or  Tribunal  of  competent  Jurisdic-nessesout 
tion  in  Her  Majesty's  Dominions  has  duly  authorised,  by^JJ^^j^'^" 
Commission,  Order,  or  other  Process,  the  obtaining  the  Tes-in  relation 
timony  in  or  in  relation  to  any  Action,  Suit,  or  Proceeding  ^*^y^gj^' 
pending  in  or  before  such  Court  or  Tribunal  of  any  Wit-fore  any 
ness  or  Witnesses  ont  of  the  Jurisdiction  of  such  Court  orJ^^JJ*^  *" 
Tribunal,  and  within  the  Jurisdiction  of  such  first-men-jest/s  Pos- 
tioned  Court,  or  of  the  Court  to  which  such  Judge  belongs, *««"'o°"- 
or  of  such  Judge,  it  shall  be  lawful  for  such  Court  or  Judge 
to  order  the  Examination  before  the  Person  or  Persons  ap- 
pointed, and  in  Manner  and  Form  directed  by  such  Com- 
mission, Order,  or  other  Process  as  aforesaid,  of  such  Wit- 
ness or  Witnesses  accordingly ;  and  it  shall  be  lawful  for  the 
said  Court  or  Judge  by  the  same  Order,  or  for  such  Court 
or  Judge,  or  any  other  Judge  having  Authority  under  this 
Act,  by  any  subseouent  Order,  to  command  the  Attendance 
of  any  Person  to  oe  named  in  such  order  for  the  Purpose 
of  bemg  examined,  or  the  Production  of  any  Writings  or 
other  Documents  to  be  mentioned  in  such  Order,  and  to 
give  all  such  Directions  as  to  the  Time,  Place,  and  Manner 
of  such  Examination,  and  all  other  Matters  connected  there- 
with, as  may  appear  reasonable  and  just,  and  any  such  Order 
mav  be  enforced,  and  any  Disobedience  thereof  punished, 
in  like  Manner  as  in  case  of  an  Order  made  by  such  Court 
or  Judge  in  a  Cause  depending  in  such  Court  or  before  such 
Judge. 

IL  Every  Person  examined  as  a  Witness  under  any  such  Penalty  on 
Commission,  Order,  or  other  Process  as  aforesaid,  who  *l^allSi"°'^ig. 
upon  such  Examination  wilfully  and  corruptly  give  any  Evidence, 
false  Evidence,  shall  be  deemed  and  taken  to  be  guilty  of 
Perjury. 

III.  Provided  always,  That  every  Person  whose  Attend- Payment  of 
ance  shall  be  so  ordered  shall  be  entitled  to  the  like  Conduct ^^P^""**- 
Money,  and  Payment  for  Expenses  and  Loss  of  Time,  as 

upon  Attendance  at  a  Trial. 

IV.  Provided  also.  That  every  Person  examined  under  po^^^^^ 
any  such  Commission,  Order,  or  other  Process  as  aforesaid,  Persons  to 
shall  have  the  like  Eight  to  refuse  to  answer  Questions 2^^*^^*® 
tending  to  criminate  himself,  and  other  Questions  which  a  Questions 
Witness  in  any  Cause  pending  in  the  Court  by  which,  or^^"™^- 
by  a  Judge  whereof,  or  before  the  Judge  by  whom  the  self,  or  tJ 


24  22*  VICTORI-fi,  CAP.  21. 

I^odace     Order  for  Examination  was  made,  woald  be  entitled  to; 
ments^       ^^^  ^^^  ^^  Person  shall  be  compelled  to  produce  under 
any  such  Order  as  aforesaid  any  Writing  or  other  Docu- 
ment that  he  would  not  be  compellable  to  produce  at  a  Trial 
of  such  a  Cause. 
Certain  V.  Her  Majesty's  Superior  Courts  of  Common  Law  at 

jo!r**  to^  Westminster  and  in  Dublin  respectively,  the  Court  of  Ses- 
baT«Aa-  sion  in  Scotland^  and  any  Supreme  Court  in  any  of  Her 
d^^^Ata™"  Majesty's  Colonies  or  Possessions  abroad,  and  any  Judge  of 
Act.  ^^7  such  Court,  and  every  Judge  in  any  such  Colony  or 

Possession  who,  bv  any  Order  of  Her  Majesty  in  Council, 
may  be  appointed  for  this  Purpose,  shall  respectively  be 
Courts  and  Judges  having  Authority  luider  this  Act. 
Power  to        YI.  It  shall  be  lawful  for  the  Lord  Chancellor  of  GrecU 
Jj^^  *®   Britain,  with  the  Assistance  of  Two  of  the  Judges  of  the 
Rnie8,eto.,  Courts  of  Common  Law  at  Westminstery  so  far  as  relates  to 

effect's^  ^^^^^  ^^^  ^^r  *^®  ^^^  Chancellor  of  Ireland,  with  the 
ProFisioDB  Assistance  of  Two  of  the  Judges  of  the  Courts  of  Common 
of  this  Act.  Law  at  Dublin,  so  far  as  relates  to  Ireland,  and  for  Two  of 
the  Judges  of  the  Court  of  Session,  so  far  as  relates  to  Scot- 
land, and  for  the  Chief  or  only  Judge  of  the  Supreme  Court 
in  any  of  Her  Majesty's  Colonies  or  Possessions  abroad,  so 
far  as  relates  to  such  Colony  or  Possession,  to  frame  such 
Rules  and  Orders  as  shall  be  necessary  or  proper  for  giving 
effect  td  the  Provisions  of  this  Act,»and  regulating  the  Pro- 
cedure under  the  same. 


Cap.  XXL 

An  Act  to  amend  tlie  Medical  Act  (1858). — [19th  April 

1859.] 

21  and  !W  Whereas  by  an  Act  passed  in  the  last  Session  of  Parlia- 
'^  ^*  ment.  Chapter  Ninety,  *  The  Medical  Act,'  Provision  is 
made  for  the  Kegistration  of  Members  of  the  Medical  Pro- 
fession, and  certain  Disabilities  are  imposed,  after  the  First 
Day  of  January  One  thousand  eight  hundred  and  fifty- 
nine,  on  Members  of  that  Profession  who  are  not  then  regis- 
tered :  And  whereas,  by  reason  of  the  Time  required  for  the 
Collection  and  Examination  of  the  proper  Evidence  on  the 
first  Formation  of  *  The  Medical  Register,'  it  is  expedient 
to  amend  the  said  Act  as  herein-after  mentioned :  And 
whereas  it  is  expedient  that  Schedule  D  of  the  aforesaid  Act 
should  be  amended :  And  whereas  in  Sections  Thirty-one 
and  Forty-seven  of  the  Medical  Act  (1858)  the  Terms 
*  Fellow'  and  *  Member'  of  the  Royal  Colleges  of  Physicians 
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of  London  and  Edinburgh  are  made  use  of,  whilst  in  Sche- 
dule A  in  the  same  Act,  ^  Fellows/  ^  Licentiates/  and 
'  Extra  Licentiates'  of  the  said  Colleges  are  alone  entitled 
to  be  registered :  Be  it  enacted  bj  the  Queen's  most  Excel- 
lent Majesty,  by  and  with  the  Advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  Authority  of  the 
same,  as  follows : 

T.  The  First  Day  of  Jtdv  One  thousand  eight  hundred  istJniy 
and  fifty-nine  shall  be  substituted,  in  Sections  Thirty-two,  JJ^JJJjJ'g^ 
Thirty-four,  Thirty-six,  and  Thirty-seven  respectively  of  theinsB.  32,34, 
said  Act,  for  the  First  Day  of  January  One  thousand  ^^g^^^^ecH^d' 
hundred  and  fifty- nine;  and  the  said  several  Sections,  and  Act  for  ist 
all  Provisions  of  the  said  Act  having  reference  thei*eto,  shall  ^*"*  ^®^* 
be  construed  and  take  efiect  as  if  the  Woixl  July  had  been 
originally  inserted  in  each  of  the  said  Sections  instead  of  the 
Word  January. 

IL  Section  Thirtv- three  of  the  said  Act  shall  be  repealed,  SecUon  sd 
and  no  Person  shall  by  reason  of  the  said  Act  be  or  be^fjj^^^ 
deemed  to  have  been  disqualified  to  hold  such  OflSce  aspealed. 
mentioned  in  the  said  Section  Thirty-three,  or  any  Appoint- 
ment mentioned  in  the  said  Section  Thirty-six,  unless  he 
shall  have  failed  to  be  registered  on  or  before  the  First  Day 
of  July  One  thousand  eight  hundred  and  fifty-nine.  Fourth 

IIL  The  Fourth  Column  of  Schedule  D  of  the  said  Actgched^e^D 
with  its  Heading  shall  be  repealed  and  omitted.  repealed. 

IV.  The  Term  «  Member'  shall  be  added  after  the  Term  ?J^«  Two; 

^  Fellow'  to  the  Qualifications  described  in  the  First  and  to  be  added 
Second  Heads  of  Schedule  A.  ^*'d  *"** 

V.  And  whereas  in  Schedule  A  of  the  said  Act  there  isRea^of 

a  Reference  to  Section  '  Forty-five,'  but  the  Word  *  five' Schedule  A. 
is  there  inserted  by  Mistake:  Now  it  is  hereby  enacted,  T^«  Wo^f 
That  the  words  ^  Forty-six'  shall  be  deemed  to  be  substi-tobesn'iMti- 
tuted  in  this  Schedule  in  the  Place  of  the  Words  *  Forty- tnted  for 

c  fl„^»  'Forty-five' 

°V^'  ...  .  in  Schedule 

VI.  Nothing  in  the  said  Act  contained  shall  prevent  any  A. 
Person  not  a  British  Subject  who  shall  have  obtained  firom-^nyP*"®" 
any  Foreign  University  a  Degree  or  Diploma  of  Doctor  in  Ssh  Subject 
Medicine,  and  who  shall  have  passed  the  regular  Examina-bavingrob- 
tions  entitling  him  to  practise  Medicine  in  his  own  Country,  ^^^^^"^ 
from  being  and  acting  as  the  Resident  Physician  or  Medical  Diploma 
Officer  of  any  Hospital  established  exclusively  for  the  Re-R^Jdent** 
lief  of  Foreigners  in  Sickness :  Provided  always,  that  such  Physician, 
Person  is  engaged  in  no  Medical  Practice  except  as  suchg^^J^y 
Resident  Physician  or  Medical  Officer.  exclusively 

•^  forFo- 

reigoers. 
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Cap,  XXVI. 

An  Act  to  amend  the  Laws  concerning  Superannuations  and 
other  Allowances  to  Persons  having  held  Civil  Ojffices  in  Hie 
Public  Service.— \\9th  April  1859.] 

Whereas  an  Act  was  passed  in  the  Session  holden  in  the 
4  &  6  w.  4.  Fourth  and  Fifth  Years  of  King   William  the  Fourth, 
^'  '^^        Chapter  Twenty-four,  *  to  alter,  amend,  and  consolidate  the 
^  Laws  for  regulating  the  Pensions,  Compensations,    and 
*  Allowances  to  be  made  to  Persons  in  respect  of  their  hav- 
'  ing  held  Civil  Offices  in  His  Majesty's  Service :'   And 
whereas  by  an  Act  of  the  Session  holden  in  the  Twentieth 
20  &  21     and  Twenty-first  Years  of  Her  Majesty,  Chapter  Thirty- 
Vict.  c.  87.  seven.  Section  Twenty-seven  of  the  first-recited  Act,  by 
which  an  Abatement  was  directed  to  be  made  from  the 
Salaries  of  Civil  Servants  entitled  to  Superannuation  Allow- 
ance, was  repealed :  And  whereas  it  is  desirable  further  to 
amend  the  said  Act  as  herein-after  mentioned :   Be  it  there- 
fore enacted  bv  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  Authority  of  the  same,  as  follows : 
Sections        I.  Sections  Ten,  Eleven,  Thirteen,  Fourteen,  Fifteen, 
14*  IB*  17*  Seventeen,  Nineteen,  and  Twenty-four  of  the  said  Act  of 
19,  and  24  the  Fourth  and  Fifth  Years  of  King  William  the  Fourth 
jf**^w.are  hereby  repealed,  but  such  Bepeal  shall  not  affect  any 
peSed.*' Pension,    Compensation,    or    Superannuation    Allowance 

granted  or  Act  done  before  the  passnig  of  this  Act. 

Ordinary       H.  Subject  to  the  Exceptions  and  Provisions  herein-aft«r 

Su'eraL    co^t^*^®^?  ^^  Superannuation  Allowance  to  be  granted 

nnation     aft;er  the  Commencement  of  this  Act  to  Persons  who  shall 

Allowance,  i^jiye  served  in  an  established  Capacity  in  the  permanent 

Civil  Service  of  the  State,  whether  their  Remuneration  be 

computed  by  Day  Pay,  weekly  Wages,  or  annual  Salary, 

and  for  whom  Provision  shall  not  otherwise  have  been  made 

by  Act  of  Parliament,  or  who  may  not  be  specially  excepted 

by  the  Authority  of  Parliament,  shall  be  as  follows :  (that  is 

to  say), 

To  any  Person  who  shall  have  served  Ten  Years  and 
upwards,  and  under  Eleven  Years,  an  annual  Allow- 
ance of  Ten  Sixtieths  of  the  annual  Salary  and  Emolu- 
ments of  his  Office : 
For  Eleven  Years,  and  under  Twelve  Years,  an  annual 
Allowance  of  Eleven  Sixtieths  of  such  Salary  and 
Emoluments : 
And  in  like  Manner  a  further  Addition  to  the  annual 
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Allowance  of  One  Sixtieth  in  respect  of  each  additional 
Year  of  such  Service,  until  the  Completion  of  a  Period 
of  Service  of  Forty  Years,  when  the  annual  Allow- 
ance of  Forty  Sixtieths  may  be  granted ;  and  no  Ad- 
dition shall  be  made  in  respect  oi  any  Service  beyond 
Forty  Years : 
Provided  always,  that  if  any  Question  should  arise  in  any 
Department  of  the  Public  Service  as  to  the  Claim  of  any 
Person  or  Class  of  Persons  for  Superannuation  under  this 
Clause,   it  shall  be  referred  to  the  Commissioners  of  the 
Treasurv,  whose  decision  shall  be  final. 

III.  frothing  herein  contained  shall  interfere  with  the  This  Act  to 
Grant,  to  the  Officers  and  Clerks  who  entered  the  Pi^tlicJ^PPjj^^j 
Service  prior  tp  the  Fifth  Day  of  Augtist  One  thousand  readj  in 
eight  hundred  and  twenty-nine,  of  such  Superannuation^®  Y^^ 
Allowances  as  might  hereafter  have  been  granted  to  them  but  without 
under  Section  Nine  of  the  said  Act  of  the  Fourth  andP^i^dice 
Fifth  Years  of  King  Jf^illiam  the  Fourth,  or  shall  prevent,  Ri|htB.  ^^ 
restrict,  or  diminish  any  other  Superannuation  Allowance, 
Pension,  Gratuity,  or  Compensation,  which,  if  this  Act  had 

not  been  passed,  might  hereafter  have  been  granted  to  any 
Person  who  shall  have  entered  the  Public  Service  before 
the  passing  of  this  Act,  but,  except  as  aforesaid,  the  Provi- 
sions herein-after  contained  shall  apply  as  well  to  Persons 
who  have  already  entered  the  Public  Service,  whether  be- 
fore or  after  the  said  Fifth  Day  of  Augwt  One  thousand 
eight  hundred  and  twenty-nine,  as  to  those  who  may  here- 
after enter  the  Public  Service. 

IV.  It  shall  be  lawfiil  for  the  Commissioners  of  the  Trea-Proviaion 
sury  firom  Time  to  Time,  by  any  Order  or  Warrant,  tojjj^^" 
declare  that  for  the  due  and  efficient  Discharge  of  the  Duties  Amoont  of 
of  any  Office  or  Class  of  Offices  to  be  specified  in  such  Order  ^JJg^io 
or  Warrant,  professional  or  other  peculiar  Qualifications,  Penons 
not  ordinarily  to  be  acquired  in  the  Public  Service,  are  re- JjJ^ 

Juired,  and  that  it  is  for  the  Interest  of  the  Public  thatsionaiand 
^ersons  should  be  appointed  thereto  at  an  Age  exceeding  ^^joflP*' 
that  at  which  Public  Service  ordinarily  begins ;  and  by  the^        ^^* 
same  or  any  other  Order  or  Warrant  to  direct,  that  when 
any  Person  now  holding  or  who  may  hereafter  be  appointed 
to  such  Office  or  any  of  such  Class  of  Offices  shall  retire 
from  the  Public,  Service,  a  Number  of  Years  not  exceed- 
ing Twenty,  to  be  specified  in  the  said  Order  or  Warrant, 
shall,  in  computing  the  Amount  of  Superannuation  Allow- 
ance which  may  be  gi'anted  to  him  under  the  foregoing 
Section  of  this  Act,  be  added  to  the  Number  of  Years  dur- 
ing which  he  may  have  actually  served,  and  also  to  direct 
that  in  respect  of  such  Office  or  Class  of  Offices  the  period 
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of  Service  reauired  to  entitle  the  Holders  to  Superannuation 
may  be  a  penod  less  than  Ten  Years,  to  be  specified  in  the 
Ord^  or  Warrant ;  and  also  to  direct  that,  in  respect  of 
such  Office  or  Class  of  Offices,  the  Holder  may  be  entitled 
to  Superannuation,  though  he  may  not  hold  his  Appoint- 
ment directly  from  the  Crown,  and  may  not  have  entered 
the  Service  with  a  Certificate  from  the  Civil  Service  Com- 
missioners: Provided  always,  that  every  Order  or  War- 
rant made  under  this  Enactment  shall  be  laid  before  Parlia- 
ment. 
Allow-  Y.  It  shall  be  lawful  for  the  Commissioners  of  the  Trea- 

€mm  of    'B^^  ^  grant  to  any  Person  who,  being  the  Holder  of  an 
bodily  In-  Office  in  respect  of  which  a  Superannuation  Allowance  may 
i"'y-         be  granted,  but  not  having  completed  the  Period  which 
would  have  entitled  him  to  a  Superannuation  Allowance,  is 
compelled  to  quit  the  Public  Service  by  reason  of  severe 
bodily  Injury,  occasioned,  without  his  own  Default,  in  the 
Discbarge  of  his  public  Duty,  a  Gratuity  not  exceeding 
Three  Months'  Pay  for  every  Two  Years  of  Service,  or  a 
Superannuation  Allowance  not  exceeding  Ten  Sixtieths  of 
the  annual  Salary  and  Emoluments  of  his  Office. 
Power  to       YI.  It  shall  be  lawful  for  the  Commissioners  of  the  Trea- 
tomn7  ^^y  ^  gra^t  to  any. Person  who,  being  the  Holder  of  an 
Gratuities  Office  in  rcspect  of  which  a  Superannuation  Allowance  may 
i^iortSc^.  "^  granted,  is  constrained,  from  Infirmity  of  Mind  or  Body, 
vice.      '  to  leave  the  Public  Service  before  the  Completion  of  the 
Period  which  would  entitle  him  to  a  Superannuation  Allow- 
ance, such  Sum  of  Money  by  way  of  Gratuity  as  the  said 
Commissioners  may  think  proper,  but  so  as  that  no  such 
Gratuity  shall  exceed  the  Amount  of  One  Month's  Pay  for 
each  Year  of  Service. 
I^>we^  to        VII,  It  shall  be  lawful  for  the  Commissioners  -of  the 
iVSTftD?   Treasury  to  grant  to  any  Person  retiring  or  removed  firom 
Allow-       the  Public  Service  in  consequence  of  the  Abolition  of  his 
Aiwm?on  Office,  or  for  the  Purpose  of  facilitating  Improvements  in 
ef  Offices,  the  Organisation  of  the  Department  to  which  he  belongs, 
by  which  greater  Efficiency  and  Economy  can  be  effiscted, 
such  special  annual  Allowance  by  way  of  Compensation  as 
on  a  full  Consideration  of  the  Circumstances  of  the  Case 
may  seem  to  the  said  Commissioners  to  be  a  reasonable  and 
just  Compensation  for  the  Loss  of  Office ;  and  if  the  Com- 
pensation shall  exceed  the  Amount  to  which  such  Person 
would  have  been  entitled  under  the  Scale  of  Superannua- 
tion provided  by  this  Act  if  Ten  Years  were  added  to  the 
Number  of  Years  which  he  may  have  actually  served,  such 
Allowance  shall  be  granted  by  special  Minute,  stating  the 
special  Grounds  for  granting  such  Allowance,  which  Minute 
snail  be  laid  before  Parliament,  and  no  such  Allowance 
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shall  exceed  Two  Thirds  of  the  Salary  and  Emoluments  of 
the  OflSce. 

Vin.  It  shall  not  be  lawftil  for  the  Commissioners  of  theCoDdition 
Treasury  to  grant  the  full  Amount  of  Superannuation  Al-^f  ^ji 
lowance  which  can  be  granted  under  this  Act  to  any  Per-Snperan- 
son  not  being  the  Head  Officer  or  One  of  the  Head  Officers  ^^j^'^Vr^ 
of  a  Department^  unless  upon  Production  of  a  Certificate  vants  not 
(signed  by  the  Head  Officer  of  the  Department,  or  bv  Twog**^^^ 
Head  Officers,  if  there  be  more  than  One)  that  he  hasmento. 
served  with  Diligence  and  Fidelity  to  the  Satisfaction  of 
such  Head  Officer  or  Officers ;  and  in  every  Case  in  which 
any  Superannuation  Allowance  is  granted,  after  the  Befusal 
of  such  Certificate,  the  Minute  granting  it  shall  state  such 
Befusal  and  the  Grounds  on  which  the  Allowance  is  granted. 

IX.  Provided,  That  it  shall  be  lawful  for  the  Commis- Power  to 
sioners  of  the  Treasury  to  grant  to  any  Person  any  Super- ^®"^^ 
annuation,  Compensation,  Uratuitj,  or  other  Allowance  of  Allow- 
greater  Amount  than  the  Amount  which  might  be  a  warded '"^■J'"'' 
to  him  under  the  foregoing  Provisions,  when  special  Ser- services, 
vices  rendered  by  such  Person,  and  requiring  special  Re- 
ward, shall  appear  to  them  to  justify  such  Increase,  but  so 

that  such  Allowance  shall  in  no  Case  exceed  the  Salary  and 
Emoluments  enj^ed  by  the  Grantee  at  the  time  of  Retire- 
ment, and  the  Grounds  of  every  such  Increase  shall  be 
stated  in  a  Minute  of  the  Treasury,  which  shall  be  laid  be- 
fore Parliament ;  and  it  shall  be  lawful  for  the  said  Com- 
missioners to  grant  to  any  Person  any  such  Allowance  of«><^foi  De- 
less  Amount  than  otherwise  would  have  been  awarded  toi^dit%J||^ 
him  where  his  Defaults  or  Demerit  in  relation  to  the  Public  Caaes. 
Service  appear  to  them  to  justify  such  Diminution. 

X.  It  snail  not  be  lawral  to  grant  any  Superannuation  Evidence 
Allowance  under  the  Provisions  of  this  Act  to  any  Person  ^j^^" 
who  shall  be  under  Sixty  Years,  unless  upon  Medical  Cer- Persons 
tificate  to  the  Satisfaction  of  the  Commissioners  of  the  Trea-°?^^®'' 
surv  that  he  is  incapable,  from  Infirmity  of  Mind  or  Bodj, 

to  discharge  the  Duties  of  his  Situation,  and  that  such  In- 
firmi^  is  likely  to  be  permanent. 

XL  Every  Person  to  whom  a  Superannuation  or  Com- Persons 

Eensation  Allowance  shall  have  been  granted  before  he  shall  ^|^||^"^q. 
ave  attained  the  Age  of  Sixty  Years  shall,  until  he  hasder  sixty 
attained  that  Age,  be  liable  to  be  called  upon  to  fill,  in  any^jjij^^*^ 
Part  of  Her  Majesty's  Dominions  in  which  he  shall  beforeserve 
have  served,  any  Public  Office  or  Situation  under  the  Crown  "^^"^ 
for  which  his  previous  public  Services  may  render  him  eli- 
gible ;  and  if  he  shall  decline,  when  called  upon  to  do  so, 
to  take  upon  him  such  Office  or  Situation,  or  shall  decline 
or  neglect  to  execute  the  Duties  thereof  satisfactorily,  being 
in  a  competent  State  of  Health,  he  shall  tbrfeit  his  Right 
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to  the  Compensation  or  Superannnation  Allowance  which 
had  been  granted  to  him. 
Persons  to      XII.  And  whereas  it  will  be  for  the  Advantage  of  the 
Riffht  to    ^^^''^  Service  that  Officers  holding  Employments  entitling 
Saperan-    them  to  Superannuation  Allowances  under  this  or  other  Acts 
™^JJ?^<>^  shall  be  eligible  for  other  Public  Employments  at  Home  and 
other  Em-  Abroad,  without  forfeiting  their  Claims  to  such  Allowances : 
'^^^/°^\h'       Every  Officers  ahready  or  hereafter  to  be  transferred  from 
Crown.      Employment  entitling  him  to  Superannuation  Allowance  to 
Public  Employment  under  the  Crown  not  so  entitling  him 
shall  be  entitled,  on  his  ultimate  Retirement  from  the  Pub- 
lic Service,  to  the  same  Allowance  as  if  he  had  continued 
to  hold  the  vacated  Appointment,  and  at  the  same  Bate  of 
Salary  as  when  the  same  was  vacated,  subject  nevertheless 
to  the  Conditions  which  would  in  that  Case  have  been  ap- 
plicable with  respect  to  the  Grant  of  such  Allowance ;  pro- 
vided that  it  shall  be  lawful  for  the  Commissioners  of  the 
Treasury,  in  the  Case  of  Officers  transferred  to  Grovemor- 
ships  and  Lieutenant-Governorships  of  Colonies,  and  other 
High  Offices  abroad,  conferred  for  a  limited  Period,  to  grant 
such  Saperannuation  AJlowance  to  such  Officers  on  the 
Expiration  of  such  Term  of  Service  without  a  Renewal  of 
Public  Employment ;  but  any  Officer  to  whom  such  Grant 
is  made  while  under  the  Age  of  Sixty  Years  shall  be  sub- 
ject to  the  same  Liability  to  be  called  upon  to  fill  Office 
under  the  Crown,  as  herein  provided  concerning  other  Per- 
sons under  that  Age  to  whom  like  Allowances  are  granted. 
Orders,         XHI.  All  Orders,  Warrants,  and  Minutes  by  this  Act 
ftc,  within  directed  to  be  laid  before  Parliament  shall  be  laid  before 
to*be  St  ^^^  Houses  of  Parliament  within  Fourteen  Days  after  the 
before  Par- making  thereof  if  Parliament  be  sitting,  and  if  Parliament 
Hament.     \yQ  j^q^  sitting  then  within  Fourteen  Days  after  the  next 

Meeting  thereof. 
Section  6.  XIV.  No  Pension  shall  be  granted  under  the  Provisions 
cfS.  oify  of.  Section  Six  of  the  Act  of  the  Fifty-seventh  Year  of 
to  apply  to;  King  George  the  Third,  Chapter  Sixty-five,  to  any  Person 
ha^inAad^^o  shall  not  have  had  a  seat  in  One  of  the  Houses  of  Par- 
Seats  in  liameut  during  the  Period  or  One  Half  of  the  Period  for 
£tl?i*"      which  he  has  held  Office,  as  in  the  said  Section  is  men- 

tioned. 
Acts  in  XY.  The  several  Sections  mentioned  in  the  Schedule 

to  b^con-  'ic^'o  of  the  several  Acts  of  Parliament,  also  therein  men- 
straed  as  tioned,  shall  be  construed  as  if  this  Act,  instead  of  the  said 
[o  tt[l2°*  Act  of  the  Fourth  and  Fifth  Years  of  the  Reign  of  King 
Act.  William  the  Fourth,  had  been  referred  to  in  the  said  Sec- 

tions ;  and  such  other  Enactments  as  refer  to  the  Scale  of 
Superannuation  Allowance  established  by  the  Provisions 
hereby  repealed  of  the  said  Act  of  King  William  the  Fourth 
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shall  be  construed  as  if  the  Scale  established  by  this  Act 
had  been  referred  to. 

XVI.  All  Superannaations,  Compensations,  Gratuities,^"^''- 
aud  other  Allowances  granted  or  hereafter  under  this  Act  paid  free  ^ 
to  be  granted  shall  be  paid  to  the  Persons,  entitled  to  receive ""oni 
the  same  without  any  Abatement  or  Deduction  in  respect  of  ^^' 
any  Taxes  or  Duties  whatever  at  present  existing,  except 
the  Tax  upon  Property  or  Income. 

XVn.  Tor  the  Purposes  of  this  Act,  no  Person  hereafter  Who  to  be 
to  be  appointed  shall  be  deemed  to  have  served  in  the  per-Q^^®^^., 
manent  Civil  Service  of  the  State  unless  such  Person  holds  vanta. 
his  Appointment  directly  from  the  Crown,  or  has  been  ad- 
mitted into  the  Civil  Service  with  a  Certificate  from  the 
Civil  Service  Commissioners ;  nor  shall  any  Person,  already 
appointed  to  any  Office,  be  held  to  have  served  in  the  per* 
manent  Civil  Service  as  aforesaid,  unless  such  Person  belong 
to  a  Class  which  is  already  entitled  to  Superannuation 
Allowance,  or  to  a  Class  in  which,  if  he  had  been  appointed 
thereto  subsequently  to  the  passing  of  this  Act,  he  would,  as 
holding  his  Appointment  directly  from  the  Crown,  or  as 
having  been  admitted  into  the  Civil  Service  with  such  Cer- 
tificate as  aforesaid,  have  become  entitled  to  such  Allow- 
ance ;  and  no  Person  shall  be  entitled  to  any  Superannua- 
tion Allowance  under  this  Act,  unless  his  Salary  or  Remu- 
neration has  been  provided  out  of  the  Consolidated  Fund  of 
the  United  Kingdom  of  Crreat  Britain  and  Irelandj  or  out  of 
Moneys  voted  by  Parliament. 

XYIII.  So  much  of  the  said  Act  of  the  Fourth  and  Fifth  4  &  6  w. 
Years  of  King  William  the  Fourth,  Chapter  Twenty-four,  Jj^J^^/^ 
as  is  now  in  force  and  not  hereby  repealed,  and  this  Act,  Act  to  be 
shall  be  construed  together  as  One  Act.  construed 

XIX.  It  shall  be  sufficient,  in  citing  this  Act,  to  use  thcg^^^  ^^' 
Expression  '  The  Superannuation  Act,  1859.'  TitJe. 
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5  &  6  W.  4.  c.  42.  s.  1. 

7  W.  4.  &  1  Vict.  c.  30.  s.  21. 

8  &  9  Vict,  c.  100.  ss.  5.  10. 
13  &  14  Vict.  c.  89.  s.  39. 
15  &  16  Vict.  c.  73.  8.  15. 
15  &  16  Vict.  c.  87.  8.  46. 
17  &  18  Vict.  c.  78.  8.  22. 
19  &  20  Vict.  c.  110.  s.  9. 
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Cap.  XXX. 

An  Act  to  amend  the  ^  Confirmation  and  Probate  Actj 

1858.'— [19th  April  1859.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Mfljesty,  bj 

and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 

and  Temporal,  and  Commons,  in  this  present  Parliament 

assembled,  and  by  the  Authority  of  the  same,  as  follows : 

Penons,        L  All  Persons  and  Corporations  who,  in  reliance  upon 

p^yJJ*5^|j*  any  Instrument  purporting  to  be  a  Confirmation  granted 

apou  Con-  under  the  *  Confirmation  and  Probate  Act,  1858/  and  all 

^pJS^'  Persons  and  Corporations  who,  in  reliance  upon  any  such 

bates  an-  Instrument  which  may  be  sealed  under  the  Authority  of  the 

ia58^to**be  ®*^^  "^^^  ^''^  *^^  ^^^'  ^^  ^^^  Principal  Court  of  Probate  in 
indemni.  England  or  of  the  Court  of  Probate  m  Dublin^  and  all  Per- 
^^'  sons  or  Corporations  who,  in  reliance  upon  any  Instrument 
purporting  to  be  a  Probate  or  Letters  of  Administration 
granted  by  the  Court  of  Probate  in  England  or  Court  of 
Probate  in  Dublin^  and  having  endorsed  or  written  thereon 
a  Certificate  by  the  Commissary  Clerk  of  Edinburglij  in  the 
Form  in  the  said  Confinnation  and  Probate  Act  prescribed, 
shall  have  made  or  permitted  to  be  made,  or  shall  make  or 
permit  to  be  made,  any  Payment  or  Transfer  bond  fide  upon 
any  such  Confirmation,  Probate,  or  Letters  of  Administra- 
tion, shall  be  indemnified  and  protected  in  so  doing,  not- 
withstanding any  Defect  or  Circumstance  whatsoever  afiect- 
ing  the  Validity  of  such  Confirmation,  Probate,  or  Letters 
of  Administration. 
Short  n.  This  Act  may  be  cited  as  the   ^Confirmation  and 

TiUe.        i  Probate  Amendment  Act,  1859.' 


Cap.  XXXn. 

An  Act  to  amend  the  Law  concerning  the  Remission  of 
Penalties.— [mh  April  1859.] 

Whereas  Penalties  which  under  Penal  Statutes  are  made 
payable  to  Parties  other  than  the  Crown  cannot  be  remitted 
or  pardoned  by  the  Crown  where  no  express  Provision  has 
been  made  by  the  Statute  for  that  Purpose,  and  it  is  expe- 
dient that  the  Law  as  to  the  Remission  of  such  Penalties 
should  be  amended  and  made  uniform  :  Be  it  therefore  en- 
acted by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  Authority  of  the  same,  as  follows ;  that  is  to  say, 
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I.  It  shall  be  lawfal  for  Her  Majesty  (or  in  Ireland  for  Penalties 
the  Lord  Lieatenant  or  other  Chief  Governor  or  Governors  J^J^fmay 
of  Ireland)  to  remit  in  whole  or  in  part  any  Sum  of  Money  be  remit- 
which  under  any  Act  now  in  force  or  hereafter  to  be  passed  ^Jj^^^® 
may  be  imposed  as  a  Penalty  or  Forfeiture  on  a  convicted  aithooffh; 
Offender,  although  such  Money  may  be  in  whole  or  in  pa^^^J^^aySea 
payable  to  some  Party  other  than  the  Crown,  and  to  extend  other  than 
the  Soyal  Mercy  to  any  Person  who  may  be  imprisoned  iox^^  Crown. 
Nonpayment  of  any  Sum  of  Money  so  imposed,  although 
the  same  may  be  in  whole  or  part  payable  to  some  Party 
other  than  the  Crown. 


Cap.  XXXIV. 

An  Act  to  amend  and  explain  an  Act  of  the  Sixth  Year  of 
the  Reign  of  King  George  the  Fourth^  to  repeal  the  Laws 
relating  to  the  Combination  of  Workmen^  and  to  make  other 
Provisions  in  lieu  thereof — [19th  April  1859.] 

Wherras  an  Act  was  passed  in  the  Sixth  Year  of  the 
Reign  of  King  George  the  Fourth,  intituled  An  Act  to  repeal  ^  g.  4.  c. 
the  Laws  relating  to  the  Combination  of  Wbrkmeuj  and  to  ^^* 
make  other  Provisions  in  lieu  thereof:  And  whereas  different 
Decisions  have  been  given  on  the  Construction  of  the  said 
Act :  Be  it  therefore  declared  and  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  Advice  and  Con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows  : 

I.  That  no  Workman  or  other  Person,  whether  actually  Agree- 
in  Employment  or  not,  shall,  by  reason  merely  of  his  enter- "^^Q^  ^^ 
ing  into  an  Agreement  with  any  Workman  or  Workmen,  caaea^ot 
or  other  Person  or  Persons,  for  the  Purpose  of  fixing  or  ^^^"^5^?"" 
deavouring  to  fix  the  Rate  of  Wages  or  Remuneration  attation'^o?" 
which  they  or  any  of  them  shall  work,  or  by  reason  merely 'Obetmc- 
of  his  endeavouring  peaceably,  and  in  a  reasonable  Manner,  S^S;^***"" 
and  without  Threat  or  Intimidation,  direct  or  indirect,  to  Meaning 
persuade  others  to  cease  or  abstain  iVom  Work  in  order  to^[^^^^^ 
obtain  the  Rate  of  Wages  or  the  altered  Hours  of  Labour 
80  fixed  or  agreed  upon  or  to  be  agreed  upon,  shall  be 
deemed  or  taken  to    be  guilty  of  ^  Molestation'  or  ^  Ob- 
^  stmction,'  within  the  Meaning  of  the  said  Act,  and  shall 
not  therefore  be  subject  or  liable  to  any  Prosecution  or  In- 
dictment for  Conspiracy:   Provided   always,  that  nothing 
herein  contained  shall  authorise  any  Workman  to  break  or 
depart  from  any  Contract  or  authorise  any  Attempt  to  in- 
duce any  Workman  to  break  or  depart  frem  any  Contract. 


ANNO  VICESIMO  SECUNDO  &  VICESIMO  TERTIO 

VICTOEIil   BEGIN Jl. 


Cap.  VII. 

An  Act  to  amend  an  Act  of  the  Seventeenth  and  Eighteenth 
Years  of  Her  Majeetyy  for  aUowing  Verdicts  on  Trials  by 
Jury  in  Civil  Causes  in  Scotland  to  be  received^  although 
the  Jury  may  not  be  unanimous  [8th  August  1859.] 

Whereas  by  an  Act  passed  in  the  Seventeenth  and 
Eighteenth  x  ears  of  the  Reign  of  Her  present  Majesty, 
17  &  18  intituled  An  Act  to  allow  Verdicts  on  Trials  by  Jury  in  Civil 
Vict.  c.  fi9.  Causes  in  Scotland  to  be  retumedy  although  the  Jury  may  not 
be  unanimous f  it  was  enacted,  that  if  upon  the  Trial  by  Jorj 
of  any  Civil  Cause  in  the  Court  of  Session  in  Scotland  the 
Jury  are  unable  to  agree  upon  a  Verdict,  and  if  after  having 
been  kept  in  deliberation  for  a  Period  of  Six  Hours,  nine  of 
the  said  Jury  shall  agree,  the  Verdict  agreed  to  by  such 
Nine  may  be  returned  as  the  Verdict  of  such  Jury,  and 
shall  be  taken  and  shall  have  the  same  Force  and  Effect  as 
if  found  unanimously  by  the  whole  of  the  said  Jury :  And 
whereas  it  is  expedient  that  the  said  Act  be  amended  :  Be 
it  therefore  enacted  by  the  Queen's  most  Excellent  Ma- 
jesty, by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 
If  after  I.  If  after  having  been  kept  in  deliberation  for  a  Period 

2**'®*,  J  ^  of  Three  Hours,  Nine  or  more  of  the  Jury  on  any  such  Trial 
liberation'  as  in  the  said  recited  Act  mentioned  shall  agree  upon  a  Ver- 
Nine  of  tiie(]i(.(;^  (\jq  Verdict  agreed  to  by  such  Nine  or  more  may  then 
a^rScT'be  returned,  and  shall  be  taken  as  the  Verdict  of  the  Jury, 
may  ^  re-  in  like  Manner  and  to  the  like  Effect  as  is  provided  by  the 
""**  '      said  recited  Act  in  regard  to  the  Verdicts  thereby  allowed 
to  be  returned  after  the  Jury  have  been  kept  in  Delibera* 
tion  for  a  Period  of  Six  hours. 
Jury  may       U.  When  in  any  such  Trial  Nine  of  the  Jury  shall  not 
chared     ^^^®  agreed  on  a  Verdict  after  such  Jury  has  been  kept  in 
witiioot  a   Deliberation  for  a  Period  of  Six  Hours,  it  shall  be  lawful  for 
^«rdict     i\^Q  Court  or  Judge,  if  such  Court  or  Judge  see  fit,  to  dis- 
Hoars'  de-  charge  such  Jury  without  their  having  given  in  a  Verdict,  in 
liberaUoD.  jj^e  Manner  as  a  Jury  might,  prior  to  the  passing  of  this  Act, 
have  been  discharged  without  giving  in  a  Verdict,  after  hav- 
ing been  kept  in  Deliberation  for  a  Period  of  Twelve  Hours. 
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Cap.  XVIII. 


An  Aeifyr  grcmHnff  to  Her  Mcj4^  additional  Ibxtei  of  In^ 
eome  Tc0i;  and  to  reduce  ike  Period  of  Credit  allowed  for 
Paymem  of  the  Eaeiee  Duty  on  itoft.— [13th  AngQ^ 
1859.] 

MO0T  OBAdOtTS  SOYERBiGV^ — We,  Yoot  Majest^s  most 
dutifal  and  loyal  Siibjects,  the  Commons  of  the  United 
Kingdom  of  Great  Britain  and  Irelandj  in  Parliament 
afisembled,  towards  raising  the  necessarj  Supplies  to  defray 
Yonr  Majes^s  Public  Expenses,  and  making  an  Addition 
to  the  Public  Bevenue,  have  freely  and  voluntarily  resolved 
to  give  and  grant  unto  your  Majesty  the  several  Kates  and 
Duties  herein^after  mentioned;  and  do  therefore  most 
humbly  beseech  Your  Majesty  that  it  may  be  enacted; 
and  be  it  enacted  by  the  Queen's  Most  Excellent  Majesty^ 
by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assemUea,  and  by  the  Authority  of  the  same,  as  foflows : 

L  In  addition  to  the  Rates  and  Duties  granted  and  now  Additional 
chargeable  under  the  Act  passed  in  the  Sixteenth  and^J^^ 
Seventeenth  Years  of  Her  Majest/s  Reign,  Chapter  Thirty-  Tax  grant- 
four,  for  granting  to  Her  Maiestv  Duties  on  Profits  arising  Omenta 
ftt>m  Property,  Professions,  Trades,  and  Offices,  there  shaUmade 
be  charged,  collected,  and  paid,  for  and  in  respect  of  all  ^j^^^ 
Property,  Profits,  ana  Gains  charged  or  chargeable  under  of  annual 
the  said  Act,  either  by  Assessment,  Contract  of  CompoeitioD,  ^^^^ 
or  otherwise^  the  following  additional  Rates  and  Duties ;  that 
is  to  say,  upon  any  Assessment  made  on  the  annual  Value  ot 
Amount  or  any  Property,  Profits^  or  Oains  (except  Property, 
Profits,  and  Gains  chargeable  under  Schedule  (B)  of  the 
said  Act),  the  additional  Rate  or  Duty  of  Fourpence  for 
eveiy  Twenty  Shillings  of  the  annual  Value  or  Amoimt  g( 
all  such  Property,  Profits^  and  Gains  respectively ;  and  for 
and  in  respect  c^  the  Occupation  of  Lands,  Tenements^ 
Hereditaments,  and  Heritages  chan^ble  under  Schedule 
(B)  of  the  said  Act,  the  additionalRate  or  Duty  of  Two- 
pence in  England^  and  of  One  Penny  Halfpenny  in  8eo^ 
land  and  Ireland  respectivelv,  for  every  Twenty  ShiUings 
of  the  annual  Value  thereof ;  and  such  additional  Rates 
and  Duties  respectively  shall  be  collected  and  paid  with  and 
over  and  above  the  First  Moiety  of  the  Duties  assessed  or 
chafed  under  the  said  Act. 

117  Provided  always,  That  where  any  Dividends,  Interest,  ^^*y 
or  other  Profits  or  Gains  becoming  clue  or  payable  half-Diiy  tobe 

/ 
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^^^^^     yearly  are  assessed  or  charged  half-yearly  with  the  Kate  or 
yearly  and  J^uty  under  the  said  Act,  there  shall  be  charged  upon  the 
quurtnriy    first  Assessment  or  Charge  which  shall  be  hereafter  made 
omSl       ^^  ^^^^  Dividends,  Interest,  Profits,  and  Gains  the  ad- 
ditional Rate  or  Duty  of  Eightpence  for  every  Twenty 
Shillings  of  the  half-yearly  .^nount  thereof;  and  where 
any  Profits  or  Gains  becoming  due  or  payable  quarterly 
are  assessed  or  charged  quarterly  wilii  the  Bate  or  Duty 
under  the  said  Act,  there  shall  be  cliarged  upon  the  first 
Two  quarterly  Assessments  or  Charges  respectively  which 
shall  be  hereafter  made  on  such  last-mentioned  Profits  and 
Gains  the  additional  Rate  or  Duty  of  Eightpence  for  every 
Twenty  Shillings  of  the  quarterly  Amount  ot  such  last-men- 
tioned Profits  and  Gains  ;  and  the  said  additional  Rates  and 
Duties  charged  in  such  half-yearly  and  quarterly  Assess- 
ments respectively  shall  be  collectea  and  paid  with  and  over 
and  above  the  Rates  and  Duties  assessed  or  charged  therein 
respectively  under  the  said  Act. 
Relief  to        III.  Provided  always.  That  every  Person  who  shall  claim, 
whoeTin-  *^^  prove  in  the  Manner  prescribed  by  the  Acts  now  in 
oomes  are  force  relating  to  the  Income  Tax,  that  nis  total  annual  In- 
iLis'o  a      come  from  every  Source,  although  amoiynting  to  One  hun- 
Tear.        dred  Pounds  or  upwards,  is  less  than  One  hundred  and 
fifty  Pounds  a  Year,  shall  be  entitled  to  be  relieved  from  so 
much  of  the  said  additional  Rates  and  Duties  assessed  upon 
or  paid  by  him  under  this  Act  as  shall  exceed  the  Rate  of 
One  Penny  Halfpenny  for  every  Twenty  Shillings  of  his 
annual  Profits  or  Gains,  and  such  Relief  shall  be  given  in 
the  Manner  directed  by  the  said  Acts. 
ProTieioDs      IV.  The  additional  Rates  and  Duties  by  this  Act  granted 
Acts  to  be  s^^  ^  chared,  raised,  levied,  and  collected  under  the  Re- 
applied,    gulations  and  I'rovisions  of  the  said  Act  of  Parliament  here- 
m-before  mentioned  and  of  the  several  Acts  therein  referred 
to,  and  also  of  any  Act  or  Acts  subsequently  passed  ex- 
plaining, amending,  or  continuing  the  said  first-mentioned 
Act ;  and  all  Powers,  Authorities,  Rules,  Regulations,  Penal- 
ties, Clauses,  Matters,  and  Things  contained  in  or  enacted 
by  the  said  several  Acts,  and  in  force  with  respect  to  the 
Rates  and  Duties  granted  by  the  said  first-mentioned  Act, 
shall  (so  fiir  as  the  same  are  or  may  be  applicable  consistently 
with  the  express  provisions  of  this  Act)  respectively  be  duly 
observed,  applied^  and  put  in  execution,  mutatis  mutandis^ 
for  charging,  levying,  collecting,  receiving,  accounting  for, 
and  securing  the  said  Rates  and  Duties  hereby  granted  and 
otherwise  relating  thereto, 
pedae-  Y.  The  additional  Rates  and  Duties  by  this  Act  granted 

madeon^   and  imposed  shall  be  deemed  to  be  charged  in  respect  of  the 
Paymentof  Half  Year  ending  on  the  Tenth  Day  of  October  One  thou- 
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sand  eight  hundred  and  fifty -nine ;  and  every  Person  liable  ^•^''■*» 
to  the  Payment  of  Rent  or  any  yearly  Interest  of  Money,  or 
any  Annuity  or  other  annual  Payment,  either  as  a  Charge 
on  any  Property  or  as  a  Personal  Debt  or  Obligation, 
whether  the  same  shall  be  received  or  payable  half-yearly 
or  at  any  shorter  or  more  distant  Period,  shall  be  entitled 
and  is  hereby  authorised,  on  making  such  Payment  in  re- 
spect of  so  much  thereof  as  has  accrued  or  shall  have  accrued 
for  or  during  any  Period  of  the  said  Half  Year,  to  deduct 
and  retain  thereout  (over  and  above  any  other  Deduction  to 
which  he  may  be  entitled  under  any  other  Act)  the  ad- 
ditional Rate  of  Duty  by  this  Act  granted  and  imposed, 
that  is  to  say,  at  the  Rate  of  Eightpence  for  eveiy  Twenty 
Shillings  of  such  Payment,  and  where  he  has  made  or  shall 
have  made  any  such  Payment  without  making  such  Deduc- 
tion as  aforesaid  he  shall  be  entitled  to  recover  and  receive 
the  Amount  thereof  from*  the  Person  to  whom  such  Pay- 
ment shall  have  been  made. 

VL  And  whereas  by  the  Fifty-fourth  Section  of  the  said^^jjjjjjj^ 
Act  of  the  Sixteenth  and  Seventeenth  Years  of  Her  Majesty,  ance  of 
Chapter  Thirty-four,   Provision   is  made  for  Deduction,  ^°'y  *<>  .^ 
Abatement,  Allowance,  or  Repayment  of  Duty  in  favour  respect  of 
of  any  Person  who  should  have  contracted  for  any  deferred  ^•*'«"je? 
Annuity  on  his  own  Life  or  on  the  Life  of  his  Wife  in  orextonde? 
with  any  such  Insurance  OflSce  as  in  the  said  Act  is  men- to  the  like 
tioned :  The  Benefit  and  Advantage  of  such  Provision  shall  oontracted 
be  and  is  hereby  extended  and  granted  to  any  Person  who  for  with 
has  or  shall  have  contracted  for  any  such  deferred  Annuity  miLumepB 
as  aforesaid  with  the  Commissioners  for  the  Reduction  of  for  the 

the  National  Debt.  SSTtUf """ 

YII.  And  in  respect  of  all  Malt  begun  to  be  made  on  or  National 
after  the  First  Day  of  October  One  thousand  eight  hundred  ^^^^ 
and  fifty-nine,  the  Time  limited  for  Payment  of  the  Duty  of  Redaction 
Excise  on  Malt  by  every  Maltster  or  Maker  of  Malt  who  p^^^  ^^ 
shall  have  given  Security  by  Bond  in  the  Manner  directed  Credit  ai- 
by  the  Act  passed  in  that  IBiehalf  shall  be  Twelve  Weeks,  in  p^^JJ[ 
lieu  of  Eighteen  Weeks  after  the  making  of  such  Account  of isxoise 
or  Return,  as  in  the  said  Act  is  mentioned ;  and  no  Person  ^2'  ^^ 
shall  be  entitled  to  any  Credit  for  Payment  of  the  Duty  of 
Excise  on  Malt  unless  he  shall  give  such  Security  as  afore- 
said, by  Bond  conditioned  for  Payment  of  the  said  Duty 
within  the  Period  limited  by  this  Act ;  and  every  such  Bond 
shall  be  taken  in  such  Sum  as  the  Commissioners  of  Inland 
Revenue,  or  the  Persons  appointed  by  them  for  that  Pur- 
pose, shall  deem  to  be  sufficient  in  that  Behalf. 

Vni.  And  in  consideration  of  the  Reduction  in  manner  ^'^'"** 
aforesaid  of  the  Period  of  Credit  allowed  by  Law  for  Pay- allowed 
ment  of  the  Duty  of  Excise  on  Malt,  the  Commissioners  of*®  M*'*" 


■^^      Inhod  Bevenoe  shall  allow  to  e^eiy  audi  Maltoter  <»r 

SonoHhe  Maker  of  Malt  who  shall  have  given  such  Security  as  afore- 

^f*c^t"  said  a  Rebate  or  Discount  after  the  Bate  of  Four  per  CenL 

^  per  Annum  for  the  Period  of  Six  Weeks  upon  the  Amount 

of  Charge  upon  such  Maltster  or  Maker  or  Malt  in  respect 

of  all  Malt  made  by  him  on  or  after  the  First  Day  of 

October  One  thousand  eight  hundred  and  fifty-nine,  and 

before  the  First  Day  of  April  One  thousand  eight  hundred 

and  siztyf  provided  he  shall  duly  pay  the  Amount  of  such 

Charge  within  the  Time  i4ppointea  by  die  Law  and  Usage 

of  Excise  in  that  Behalf. 


Cap.  XXIV. 

An  Act  to  remove  Doubts  as  to  AdmUeion  to  the  Office  of 
Principal  in  the  Universities  of  Scotland.-^[13th  August 
1859.J 

WhereajS  Doubts  have  arisen  as  to  Admission  to  the  Office 
16  &  17      of  Principal  in  the  Universities  of  Scotland  under  the  Pro- 
Vict.  c.  8D.  visions  ot  an  Act  dP  the  Sixteenth  and  Seventeenth  Years 
of  Her  Majesty  Queen  Victoria^  intituled  An  Act  to  regulate 
21  &  29     ^  Admission  of  Professors  to  the  Lay  Chairs  in  the  Um- 
viot.  0.  S8.  versities  of  Scotland,  and  of  an  Act  of  the  Twenty-first  and 
Twenty-second  Years  of  Her  said  Majesty,  intituled  An  Act 
to  make  Provision  for  the  better  Government  and  Discipline 
of  the  Universities  of  Scotland,  and  improving  and  regulating 
the  Course  of  Study  therein^  and  for  Hie  Union  of  the  two  Uni-^ 
versities  and  Colleges  of  Aberdeen  :  And  whereas  it  is  proper 
that  such  Doubts  sKould  be  removed :  Be  it  therefore  en- 
acted and  declared  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows  i 
Prindpcls      It  shall  not  be  necessary  for  any  Person  who  shall  be 
thetniTer.  ®1®<^^?  presented,  or  provided  to  the  Office  of  Principal  in 
stiles  or     any  of  tne  Universities  or  Colleges  in  ScoUandj  except  the 
ScdtiSd,*^  College  of  St  Mar^s  in  the  University  of  St  Andrews^  sub- 
exoept  the  sequeutly  to  the  Date  at  which  the  said  second-recited  Act 
st^H^'s^  shall  have  come  into  operation  therein,  to  make  and  subscribe 
in  ti^oi.  the  Acknowledgment  or  Declaration  mentioned  in  an  Act 
si'a'^  ^'  passed  in  the  Fourth  Session  of  the  First  Parliament  held 
drewsl'not  ^  Scotland  by  Her  Majesty  Queen  Anne^  intituled  Act  for 
^^^^f^^  eecuring  the  Protestant  BeUgvon  and  Presbyterian  Church 
ConfeMion  Government;  but  every  such  Person  shall  make  and  sub- 
off  Mtb.    scribe,  in  the  Manner  provided  by  the  said  first-recited  Act 


as  to  PeraoDfi  elected^  presented,  or  provided  to  Lay  duurs 
in  any  such  University  or  College,  toe  Declaration  therein 
set  forth. 


Cap.  XX3L 

* 

An  Act  to  eatend  the  Enao^nenta  rdatmg  to  the  Copper  Com 
to  Coin  of  Mixed  Jlfe^a^.— [18th  Aognst  1851).] 

WfiEfiEAS  Her  Majesty  may  think  fit  iof  the  PnUic  Con- 
venience to  cause  to  l>e  issued  Coins  of  Bronze  or  mixed 
Metal  instead  <^  Copper  Moneys,  or  for  the  Purposes  of  the 
like  Payments  for  which  Copper  Moneys  have  heen  made 
current:  Be  it  enacted  by  tne  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
ParUament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

L  When  any  Coin  of  Bronze  or  mixed  Metal  shall  be^i^^ 
current  by  virtue  of  any  Proclamation  that  may  be  issued  ^ing^e 
by  Her  Majesty,  all  the  Penalties  and  Provisions  of  the  Act  c<n>per 
of  the  Session  holden  in  the  Second  and  Third  Years  of  3  ^'^a  w.  4, 
Kiuf;  William  the  Fourth,  Chapter  Thirty*four,  ^  for  con*  o.  34.  to 
^  solidating  and  amending  the  Laws  relating  to  the  Coin,*^^J,^^f 
which  are  applicable  to  the  current  Cc^per  Coin,  or  Offences  mixed 
or  Acts  relating  thereto,  shall  be  applioable  to  such  current  ^®^^' 
Coin  of  Bronze  or  mixed  Metal,  or  the  like  Offences  or 
Acts  relating  thereto;  and  Sections  Twelve  and  Four- 
teen of  the  said  Act,  and  all  other  Provisions  of  such  Act, 
and  all  Enactments  whatever,  where  current  Copper  Coin 
is  mentioned  or  referred  to,  shall  be  construed  and  take 
effect  as  i^  in  addition  to  current  Copper  Coin,  current 
Coin  of  Bronze  or  mixed  Metal  had  been  also  in  every  such 
Case  mentioned  or  referred  to. 


Cap.  XXXVL 

An  Act  to  alter  the  Stamp  Duties  payable  upon  Probates  of 
Wills  and  Letters  of  Adndnistrationy  to  repeal  tlie  Stamp 
Duties  on  Licences  to  exercise  the  Faculty  of  Physic^  and 
to  amend  tiie  Laws  relating  to  Hawkers  and  Pedlars.-^ 
[13th  August  1859.] 

Most  Gbacious  Sovebeign, — ^We,  Your  Majesty's  most 
dutiful  and  loyal  Subjects,  the  Commons  of  the  United 
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Kingdom  of  Great  Britain  and  Ireland j  in  Parliament  assem- 
bledy  towards  making  good  the  Supply  which  we  have 
cheerfully  granted  to  x  our  Majesty  in  tnis  Session  of  Parlia- 
menty  have  resolved  to  grant  unto  Your  Majesty  the  Stamp 
Duties    herein-after    mentioned ;    and   do   therefore   most 
humbly  beseech  Your  Majesty  that  it  may  be  enacted  ;  and 
be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 
Gr»daated      J,  Whereas  certain  Stamp  Duties  contained  in  the  Sche- 
Stamp       dule  to  the  Act  passed  in  the  Fifty-fifth  Year  of  the  Eeign 
Dut^  on  of  King  George  the  Third,  Chapter  One  hundred  and  eighty- 
et!o?oon^   f<>^P9  ^^^  ^o^  payable  upon  Probates  of  Wills  and  Letters 
tinaed  on    of  Administration  in  England  and  Ireland^  and  upon  Inven- 
above  uie   Tories  to  be  exhibited  and  recorded  in   any  Commissary 
Value  of     Court  in  Scotland  and  are  imposed  by  certain  graduated 
L.1,000,000.  g^gg  according  to  the  Value  of  the  Estate  and  Effects  for 
or  in  respect  of  which  such  Probate  or  Letters  of  Admini- 
stration are  granted,  or  whereof  such  Inventory  is  exhibited 
or  recorded,  but  such  graduated  Scales  of  Duty  cease  where 
such  Value  amounts  to  One  million  Pounds  and  upwards ; 
and  it  is  expedient  to  extend  and  continue  such  Graduation 
of  Duty  as  herein-after  mentioned :  Be  it  enacted.  That  in 
lieu  of  the  said  Stamp  Duties  upon  such  Probates  and 
Letters  of  Administration   and  Inventories   respectively, 
where  such  Value  as  aforesaid  shall  amount  to  One  million 
Pounds  or  upwards,  there  shall  be  charged  and  paid  the 
following  Duties  respectively ;  that  is  to  say, 

For  every  One  hundred  thousand  Pounds  of  the  whole 
Value  of  such  Estate  and  Effects,  and  any  fractional 
Part  of  One  hundred  thousand  Pounds, 

Where  the  Deceased  shall  have  left  any  Will  or 
Testament  or  Testamentary  Disposition  of  his 
Personal  or  Moveable  Estate  and  Effects,  the 
Stamp   Duty   of   One   thousand   five  hundred 
Pounds ; 
And  where  the  Deceased  shall  not  have  left  any 
such  Will  or  Testament  or  Testamentary  Dispo- 
sition, the  Stamp  Duty  of  Two  thousand  two 
hundred  and  fifty  Pounds. 
The  Stamp     11.  The  Stamp  of  Fifteen  Pounds  for  and  in  respect  of 
Licencwto^^^  Admission  or  Licence  of  any  Person  by  the  College  of 
exercise     Physicians  in  England  or  Scotland  to  exercise  the  Faculty 
eoity  of     ^^  Physic,  or  practise  as  a  Licentiate,  granted  by  the  said 
Physic       Act  passed  in  the  Fifty-fifth  Year  of  the  Beign  of  King 
repealed.    Qeorge  the  Third,  Chapter  One  hundred  and  eighty-four, 
and  we  like  Duty  now  payable  in  Ireland  by  and  under  an 
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'  Act  passed  in  the  Fifth  and  Sixth  Years  of  the  Reign  of 
Her  present  Majesty,  to  assimilate  the  Stamp  Duties  in 
CrrecU  Britain  and  Ireland^  shall  from  and  after  the  passing 
of  this  Act  be  and  the  same  are  hereby  repealed* 

III.  And  whereas  an  Act  was  passea  in  the  Fiftieth  Year  Nothing  " 
of  the  Reign  of  the  late  King  George  the  Third,  Chapter  *n^O«  3. 
Forty-one,   intituled  An  Act  for  placing  the  Duties  of^Q\s. 
Hawkers  and  Pedlars  under  the  Management  of  the  Commis-  ^  7j*  ^ 
sioners  of  Hackney  Coaches^  by  which  certain  Rates  and  Maker  of 
Duties  (now  under  the  Care  and  Manac^ement  of  the  Com-  Goods,  or 
missioners  of  Inland  Revenue)  are  required  to  be  paid  byj!|J*  JJ^ 
every  Hawker,  Pedlar,  Petty  Chapman,  and  other  trading  from cairy- 
Person  going  from   Town   to  Town   or  to  other  Men's  |J^*^J2SL 
Houses  in  England^  WaUsy  or  Berwick-yponrTweed ;  andtoSakT 
every  such  Person  is  thereby  reauired  to.take  out  a  Licence  g|^^ 
as  therein  mentioned  ;  ancl  it  is  by  the  said  Act  provided, 
that  nothing  therein  contained  shall  extend  to  hinder  the 
real  Worker  or  Workers,  Maker  or  Makers,  of  any  Goods, 
Wares,  or  Manufactures  of  Greai  Britain,  or  his,  her,  or 
their  Children,  Apprentices,  or  known  Agents  or  Servants, 
usually  residing  with  such  real  Workers  or  Makers  only, 
from  carrying  abroad  or  exposing  to  Sale  and  selling  by 
Retail  or  otherwise  any  of  the  said  Goods,  Wares,  or  Manu- 
factures of  his,  her,  or  their  own  making,  in  any  Mart, 
Market,  or  Fair,  and  in  every  City,  Borough,  Town  Cor- 
porate, and  Market  Town  :  And  whereas  by  an  Act  passed 
m  the  Fifty-fifth  Year  of  the  Reign  of  King  George  the 
Third,   Chapter  Seventy-one,   to   regulate   Hawkers   and 
Pedlars    in    Scotland,   Licences   chargeable   with   certain 
Duties  (now  likewise  under  the  Care  and  Management  of 
the  said  Commissioners)  are  required  to  be  taken  out  by 
every  such  trading  Person  in  Scotland,  with  a  similar  Pro- 
viso :  Be  it  also  enacted,  That  nothing  in  the  said  Two  last- 
mentioned  Acts  respectively  shall  extend  to  hinder  any  such 
real  Worker  or  M!aker,  or  his  Children,  Apprentices,  or 
known  Agents  or  Servants  aforesaid,  from  carrying  abroad 
or  exposing  to   Sale  any  of  the  said  Goods,  Wares,  or 
Manufactures  of  his  own  making,  at  any  Place  whatever  in 
Great  Britain. 

rV.  Where  any  Person  shall  be  convicted  of  an  Offence  J®'®*'  ^ 
under  either  of  the  aforesaid  Acts  relating  to  Hawkers  o^Convic- 
and  Pedlars  whereby  a  pecuniary  Penalty  has  become  for-tionof  a 
feited,  it  shall  be  lawful  for  the  Justice  of  the  Peace,  or  to^mitu^ 
other  Person  before  whom  the  Information  or  Complaint  the  Penalty 
is  heard,  and  he  is  hereby  authorised  and  empowered,  if  he  ponnh. 
shall  think  fit  so  to  do,  to  mitigate  the  Penalty  to  any  Sum 
not  less  than  One  Fourth  Part  thereof,  over  and  above  the 
necessary  Costs  of  the  Proceedings  to  be  allowed  by  him. 
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Cap-  XLVm. 

An  Act  to  comthme  the  Comapt  Practiees  I^evention  Aet^ 

1854. --[13th  Augast  1859.] 


Vict.  c. 
102. 


Whsbeas  an  Act  was  passed  in  the  Session  holden  in  the 
17  h  18  Seventeendi  and  Eighteenth  Years  of  Her  Majesty,  Chap- 
^'^'  ^  ter  One  hundred  ana  two,  ^  to  consoKdate  and  amend  the 
^  Laws  relating  to  Bribery,  Treating,  and  undne  Influence 
'  at  Elections  of  Members  of  Parliament ;'  and  by  an  Act 
21^22  of  the  Session  holden  in  the  Twenty-first  and  Twenty- 
1^  *•  second  Years  of  Her  Majesty,  Chapter  Eighty-seven,  the 
said  firsi-menti<med  Act  was  amen^d  and  was  continued 
until  the  Tenth  Day  of  Augwt  One  thousand  eight  hundred 
and  fifty-nine,  and  thenceforth  to  the  End  c^the  then  next 
Session  of  Parliament :  And  whereas  it  is  expedient  that 
the  said  first-mentioned  Act  as  so  amended  should  be  further 
continued :  Be  it  enacted  by  the  Queen's  most  Excellent 
M«est)r,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spuritud  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 
DaraUon  The  said  firstp^mentioned  Act,  as  amended  by  the  said 
"  *^  Act  of  the  Twenty-first  and  Twenty-second  Years  of  Her 
Majesty,  shall  continue  in  force  until  the  Tenth  Day  of 
Augtut  One  thousand  eight  hundred  and  sixty. 


of  Act 


Cap.  LHI. 

An  Ah  to  enable  Charitable  and  Provident  Societies  and 
Penny  Savings  Banks  to  invest  all  their  Proceeds  m 
SaxAngs  Banks.— \lZik  August  1859.} 

WHBR£Afi  by  the  Acts  now  in  force  Friendly  Societies 
legally  established  are  entitled  to  invest  their  Funds  to  any 
Amount  in  a  Savings  Bank :  And  whereas  Charitable  So- 
cieties and  Provident  Listitutions  can  only  invest  to  the 
Amount  of  One  hundred  Pounds  per  Annurn^  and  the 
Amount  of  the  Sum  to  be  invested  by  such  Institution  or 
Society  cannot  exceed  the  Sum  of  Three  hundred  Pounds 
in  the  whole,  exclusive  of  Interest :  And  whereas  it  is  ex- 
pedient to  place  such  Societies  and  Institutions,  and  also 
Penny  Savings  Banks,  upon  the  same  Footingin  that  re- 
K>ect  as  Friendly  Societies  legally  established  :  Be  it  there- 
fore enacted  by  the  Queen's  most  Excellent  Majesty,  by 
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and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Anthoritj  of  the  same : 

I.  That  it  shall  be  lawfnl  for  the  Trustees  or  Treasurer  ^nnda  of 
of  any  Penny  Savings  Bank,  Charitable  or  Provident  In-fa^n^ 
stitation  or  Society,  or  Charitable  Donation  or  Bequest  for  Banks,  etc. 
the  Maintenance,  Education,  or  Benefit  of  the  Jpoor  in"*Jg^ 
Great  Britain  or  Ireland,  to  invest^  with  the  Approval  of  in  Savings 
the  Commissioners  for  the  Reduction  of  the  National  Debt,  ^^ 

or  the  Comptroller  General  acting  under  them,  and  under  Amount, 
such  Regulations  as  shall  be  prescribed  by  them  in  that  re* 
spect,  the  Funds  of  such  Penny  Savings  Bank,  Institution, 
or  Society,  without   Restriction  as  to  Amount,  into  the 
Funds  of  any  Savings  Bank  duly  established. 

II.  Provided  always.  That  nothing  contained  in  this  Act  If  ^^*°^ 
respecting  Savings  Sanks  shall  render  it  necessary  to  have  RaiU'are 
the  Rules  and  Regulations  again  certified,  if  the  same  have^e^dy 
been  before  certified  according  to  Law.  they  netd 

not  be 
_^___  again 

certified. 


Cap.  LVI. 

An  Act  to  amend  the  Act  of  the  Fifth  and  Sixth  Years  of 
King  William  the  Fourth,  Chapter  Sixty-three,  relating  to 
Weiglits  and  Meastires. — [13th  August  1859.] 

Whereas  it  is  expedient  that  the  Act  passed  in  the  Session 
holden  in  the  Firth  and  Sixth  Years  of  the  Reign  of  King 
l^illiam  the  Fourth,  Chapter  Sixty-three,  intituled  An  Act 
to  repeal  an  Act  of  the  Fourth  and  Fifth  Years  of  His  pre- 
sent Majesty,  relating  to  Weights  and  Measures,  and  to  mate 
other  Provisions  instead  thereof,  should  be  amended :  Be  it 
therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 

I   No  Model  or  Copy  of  any  of  the  Imperial  Standards  imperial 
of  Weighte  shall  be  deemed  legal,  or  used  for  the  Purpose  ®f*^^^, 
of  enforcing  the  Provisions  of  tnis  Act  or  the  Act  passed  in  and  Mea. 
the  Session  holden  in  the  Rfth  and  Sixth  Years  of  theJJ'JJIJJf" 
Reign  of  King  WiUiam  the  Fourth^  Chapter  Sixty-three,  justed.  ~ 
unless  the  same  have  been  compared  or  re-verified  by  the 
Comptroller  General  or  some  other  Officer  of  the  Excheouer 
duly  authorised,  within  Five  Years  before  the  Time  wnen 
it  is  so  used ;  and  no  Model  or  Copy  of  any  of  the  Imperial 
Standards  of  Measures  shall  be  deemed  legal  or  used  for  the 
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Parposes  aforesaid  unless  it  have  been  compared  or  re- 
verified  as  aforesaid  within  Ten  Years  before  the  Time 
when  it  is  so  used,  or,  in  any  County  containing  more  than 
One  District  for  the  Inspection  of  Weights  and  Measures, 
unless  such  Model  or  Copy  have  been  compared  by  the 
Inspector  of  Weights  and  Measures  in  the  District  in  which 
it  is  used,  in  the  Presence  of  One  Justice  of  the  County, 
with  a  Model  or  Copy  of  the  Imperial  Standard  of  Weight 
duly  compared  and  verified  at  the  Exchequer  within  live 
Years  of  its  being  so  used,  and  found  on  such  Comparison 
by  such  Inspector  to  be  correct,  or  with  a  Model  or  Copy 
of  the  Imperial  Standard  of  Measure  duly  compared  and 
verified  at  the  Exchequer  within  Tefi  Years  of  its  being  so 
used,  and  found  on  such  Comparison  by  such  Inspector  to 
be  correct ;  and  the  Expenses  incurred  in  and  about  such 
Comparison  or  Re-verification  of  any  such  Model  or  Copy 
of  any  Imperial  Standard  of  Weight  or  Measure  shall  in 
all  Cases  be  paid  in  the  same  Manner  and  out  of  the  same 
Funds  as  is  provided  for  the  procuring  of  such  Models  and 
Copies. 
Penalty         ll.  No  Person  shall  wilfully  or  knowingly  make  or  sell, 
Snd'se^"*  or  cause  to  be  made  or  sold,  any  false  or  unjust  Beam, 
ing  false     Scale,  or  Balance,  or  any  light  or  unjust  Weight  or  Mea- 
ScSw  or  ^  sure ;  and  every  Person  who  shall  commit  anv  such  Offence 
Weijchts     shall  upon  being  convicted  thereof  forfeit  and  pay  any  Sum 
«nd  Bfea-  not  exceeding  Ten  Pounds  as  shall  be  adjudged  by  the 
Justice,  Sheriff,  or  Magistrate  before  whom  any  such  Con- 
viction shall  take  place. 
Power  to        in.  It  shall  be  lawful  for  every  Inspector  of  Weights 
tomsp^  and  Measures,  or  other  Person  or  Persons  duly  appointed 
Beams,       to  inspect  Weights  and  Measures,  at  all  reasonable  Times 
^^*f-  to  inspect  all  Seams,  S^es,  and  Balances,  and  Wrights 
sioDof      and  Measures,  m  the  Possession  of  any  Person  sellings 
wSuir^in    ^^®^^"&   ^^  exposing  for  Sale  any  Goods  on  any  open 
the  PubUo  Ground,  or  in  any  public  Street,  Lane,  Thoroughfare,  or 
streets,      other  open  Place ;  and  if  upon  such  Inspection  or  Exami- 
nation any  such  Beams,  Scales,  or  Balances,  or  Weights  or 
Measures,  shall  be  found  light  or  unjust,  or  otherwise  con- 
trary to  the  Provisions  of  this  Act  or  the  herein-before 
recited  Act,  or  if  any  Fraud  be  wilfully  committed  in  the 
using  thereof,  the  same  shall  be  liable  to  be  seized  and  for- 
feitea,  and  the  Person  or  Persons  using  or  having  in  his  or 
her  Possession  any  such  false  or  unjust  Beams,  Scales,  or 
Balances,  or  light  or  unjust  Weights  or  Measures,  shall  be 
liable  to  any  Penalty  not  exceeding  Five  Pounds, 
^nicipal       JV.  And  whereas  Doubts  have  arisen  as  to  the  Authority 
tionTt?'    by  or  under  which  Inspectors  and  Examiners  of  Weights 
appoint      and  Measures  in  certam  Municipal  Boroughs  have  been 
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heretofore  anthorised  and  appointed:  Be  it  therefore  ^'^'^f^^'^ 
acted,  That  the  Town  Councils  of  all  Municipal  Boroughs  aodMw> 
in  England  and  Wales  incorporated  under  the  Provisions  •vet. 
of  the  Statute  passed  in  the  Fifth  and  Sixth  Years  of  the 
Reign  of  His  late  Majesty  King  William  the  Fourth,  in- 
tituled An  Act  to  promdefor  the  Regulation  of  Municipal 
Corpotxttians  in  England  and  Wales,  or  any  Act  for  the 
amendment  thereof,  to  which  a  separate  Court  of  Quarter 
Sessions  has  been  granted,  shall  have  respectively,  and  they 
are  hereby  authorised  and  empowered  henceforth  to  use  and 
exercise,  solely  within  their  respective  Boroughs,  all  and 
every  the  Powers  and  Authorities  concerning  Weights  and 
Measures,  and  the  Providing  of  Copies  of  the  Imperial 
Standard  Weights  and  Measures  verified  and  stamped  at 
the  Exchequer,  and  the  Inspection,  Examination,  and 
Seizure  of  all  unjust  Weights  and  Measures,  and  the  Ap- 
pointment and  Authorisation  of  such  Inspectors  and  Ex- 
aminers, as  are  by  Law  now  vested  in,  used  and  exercised 
by,  any  Justices  of  the  Peace  assembled  at  their  General  or 
Qnarter  Sessions  in  any  County  in  England  and  Walee^ 
within  the  Limits  of  their  Commission,  under  or  by  virtue 
of  the  Statute  passed  in  the  Fifth  and  Sixth  Years  of  the 
Reign  of  His  said  late  Majesty,  intituled  An  Act  to  repeal 
an  Act  of  the  Piftli  and  Sixth  Years  of  His  present  Majesty^ 
relating  to  Weights  and  Measures^  and  to  make  other  Prom- 
sums  instead  thereof y  or  under  or  by  virtue  of  any  other  Law 
or  Statute  whatsoever ;  and  that  such  Inspectors  and  Ex- 
aminers so  appointed  by  such  Town  Councils  as  aforesaid, 
and  duly  authorised  bv  Warrant  or  other  Authority  in 
Writing  under  the  Hand  of  the  Mayor  of  any  such  Borough 
for  the  Time  being,  and  under  the  Corporate  Common  Seal 
of  any  such  Town  Council  as  aforesaia,  shall  have,  possess, 
and  exercise  the  same  or  the  like  Powers  of  entering  Shops, 
Stores,  Warehouses,  Manufactories,  Stalls,  Yards,  and 
Places,  within  any  such  Borough,  and  of  examining,  com- 
paring, trying,  and  seizing  any  such  Weights  or  Measures, 
as  are  now  had,  possessed,  or  exercised  by  any  Inspectors 
or  Examiners  authorised  or  appointed  in  Counties  by  such 
Justices  as  aforesaid,  under  or  by  virtue  of  the  Statute 
lastly  herein-before  referred  to,  or  under  or  by  virtue  of  any 
Law  or  Statute  whatsoever ;  and  all  the  penal  and  other 
Provisions  of  such  Statute  or  of  any  such  Statutes,  so  far 
as  they  are  not  repugnant  to  or  inconsistent  with  this  En- 
actment, shall  apply  to  all  such  Boroughs,  Town  Councils, 
Inspectors,  and  Examiners  respectively,  and  to  all  Weights 
and  Measures  used  or  to  be  used  in  such  Boroughs  respec- 
tively, and  to  the  Examination,  Comparison,  Trial  and 
Seizure  thereof;  and  every  such  Council  shall  and  lawfully 
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may  pay  from  Time  to  Time  to  each  Inspectors  and  Ex- 
aminers so  appointed  by  them  respectively^  out  of  the 
Boroagh  Funds  or  Borough  Bates  of  such  Boroughs  respec- 
tivelyy  such  Salaries,  Wages,  or  Allowances  as  each  such 
Council  respectively  shall  deem  reasonable,  and  also  out  of 
the  same  funds  or  Bates  shall  pay  and  defray  all  Costs 
incidental  to  the  providing  of  the  said  Copies  of  the  Imperial 
Standard  Weights  and  Measures,  and  of  carrying  out  the 
said  last-mentioned  Act  and  this  Act  within  such  Boroughs ; 
and  all  Fees,  Penalties,  and  Moneys  which  but  for  this  Act 
would  have  been  payable  to  the  County  Stock  or  Fund 
shall  be  paid  into  and  go  in  aid  of  the  Borough  Fund  of 
such  Borough  :  On  the  exercise  of  any  of  such  Powers  by 
the  Town  Council  of  any  such  Municipal  Borough,  and  on 
written  Notice  under  the  Corporate  Commpn  Seal  of  such 
Borough  being  given  of  the  Exercise  of  any  of  such  Powers 
to  the  Clerk  of  the  Peace  of  the  County,  Riding,  or  Divi- 
sion in  which  such  Borough  shall  be  situate,  and  after  the 
Expiration  of  One  Calendar  Month  from  the  Day  on  which 
sucli  Notice  shall  be  given  or  left  at  the  Office  of  the  said 
Clerk  of  the  Peace,  all  tlie  Powers  and  Authorities  of  all 
Inspectors  or  Examiners  appointed  by  the  Justices  of  the 
Petice  at  their  General  Quarter  Sessions  of  the  Peace  for 
such  County,  Riding,  or  Division,  shall,  as  to  such  Borough, 
and  all  Weights  and  Measures  therein,  cease  and  be  abso- 
lutely at  an  End. 
inspecton  Y.  And  whereas  since  the  passing  of  the  said  Act  Mea- 
to  8tom?^  sures  for  Liquids  have  been  constructed  with  a  small  Win- 
MeiLBares  dow  or  Transparent  Part  through  which  the  Contents, 
^ough  ^jjether  to  the  Brim  or  to  any  other  Index  thereof,  may  be 
partly  of  seen  without  Impediment,  and  the  Use  of  such  Measures 
Glass,  etc.  j^y  Publicans  ana  others  in  the  Retail  of  Malt  Liquors  and 
Spirits  and  other  exciseable  Liquids  would  be  attended  with 
Advantage  both  to  the  Purchaser  and  Seller :  Be  it  there« 
fore  further  enacted,  That  Measures  for  such  Liquids  which 
shall  correspond  in  Capacity  with  the  Standards,  or  Parts 
or  Multiples  thereof,  respectively  deposited  in  the  Exchequer, 
although  such  Measures  may  be  made  partly  of  Copper  or 
other  Metal  and  partly  of  Glass  or  other  transparent  Medium, 
may  be  examined,  compared,  and  stamped  by  all  Inspectors 
of  Weights  and  Measures,  anything  in  the  said  recited  Act 
to  the  contrary  notwithstanding :  That  Measures  for  such 
Liquids,  the  Capacity  of  which  shall  exceed  the  Standard 
or  Parts  or  Multiples  of  the  respective  Imperial  Standard 
Measures  deposited  in  the  Court  of  Exchequer,  but  which 
shall  have  the  Capacity  of  such  Standards  or  Parts  or 
Multiples  thereof  respectively  indicated  by  a  level  Line 
drawn  through  the  Centre  of  the  Window  or  transparent 
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Part,  although  sach  Measures  may  be  made  partly  of  Ciopper 
or  other  Metal  and  partly  of  Glasa  or  other  transparent 
Mediam,  may  be  examined,  compared,  and  stamped  ny  all 
Inspectors  of  Weights  and  Measures,  anything  m  the  said 
recited  Act  to  the  contrary  notwithstanding. 

VI.  It  shall  be  lawful  for  the  Owners  or  Managers  of  any  J|^^"  ^^ 
public  Market  where  Goods  are  exposed  or  kept  for  Sale,pr^|^^ 
and  they  are  hereby  reauired,  to  provide  proper  Beams,  Yearns, 
Scales,  and  Balances,  ana  Weights  and  Measures,  or  other  ®^**' *^*^* 
Machines,  for  the  Purpose  of  weighing  or  measuring  all 
Croods  sold,  offered,  or  exposed  for  Sale  in  any  such  Market, 

and  to  deposit  the  same  at  the  Office  of  the  Clerk  or  Toll 
Collector  of  such  Market,  or  some  other  convenient  Place, 
and  to  have  the  Accuracy  of  aU  such  Beams,  Scales,  and 
Balances,  and  Weights  and  Measures,  or  other  Machines, 
tested  at  least  Twice  in  every  Year  by  the  Inspector  of 
Weights  and  Me/isures  of  and  for  the  County  or  District 
where  any  such  Market  is  situate ;  and  all  Expenses  at* 
tending  the  Purchase  thereof,  and  for  adjusting  and  testing 
the  same,  shall  be  paid  out  of  the  Moneys  collected  for  Tolls 
in  any  such  Market ;  and  such  Clerk  or  Toll  Collector  shall 
at  all  reasonable  Times,  whenever  called  upon  so  to  do, 
weigh  or  measure  all  Goods  which  shall  have  been  sold, 
offered,  or  exposed  for  Sale  in  any  such  Market,  upon  Pay- 
ment of  such  reasonable  Sum  or  Sums  of  Money  as  shall 
from  Time  to  Time  be  decided  upon  by  the  ^id  Owners  or 
Managers,  subject  to  the  Approval  and  Revision  of  the 
Justices  in  General  or  Quarter  Session  assembled  if  such 
Market  be  in  Englandy  or  of  the  Sheriff  if  it  be  in  Scotland. 

VII.  It  shall  be  lawful  for  every  Clerk  or  Toll  Collector  Power  to 
of  any  public  Market,  at  all  reasonable  Times,  to  weigh  or  Murkeuu) 
measure  all  Goods  sold,  offered,  or  exposed  for  Sale  in  any  inspect 
such  Market ;  and  if  upon  such  weighing  or  measuring  any  Sc*!^iid\1^ 
such  Goods  shall  be  found  deficient  in  Weight  or  Measure,  Wel^hiofr 
or  otherwise  contrary  to  the  Provisions  of  this  Act  or  the  c*?ent*f|J**' 
herein-before  recited  Act,  every  such  Clerk  or  Toll  Col-  sammon 
lector  is  hereby  authorised  and  required  to  summon  the^^*^®^"" 
Person  selling,  offering,  or  exposing  for  Sale,  or  causing  to 

be  sold,  offered,  or  exposed  for  Sale,  any  such  Goods  before 
any  Justice,  Sheriff,  or  Magistrate  having  Jurisdiction  in 
the  County  or  District  where  any  such  Market  is  situate ; 
and  every  such  Justice,  Sheriff,  or  Magistrate  shall,  upon 
Proof  thereof,  convict  the  Offender  or  Offenders  in  the  re- 
spective Penalties  by  this  Act  or  the  said  recited  Act  im- 
posed, and  shall  from  Time  to  Time  award  to  any  such 
Clerk  or  Toll  Collector  such  reasonable  Remuneration  (to 
be  paid  out  of  the  said  Penalties)  as  to  him  shall  seem  fit. 

VIII.  For  every  Offence  against  or  Disobedience  to  the  Penalties. 
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Provisions  of  this  Act  or  the  herein-before  recited  Act  for 
which  no  special  Penalty  is  provided,  the  Offender  shall,  at 
the  Discretion  of  the  Justice,  Sheriff,  or  Magistrate  before 
whom  any  such  Conviction  shall  take  place,  be  liable  to  any 
Penalty  not  exceeding  Five  Pounds,  as  shall  be  adjudged 
by  sach  Justice,  Sheriff,  or  Magistrate. 

IX.  This  Act  shall  be  construed  and  taken  together  with 
the  said  recited  Act  of  the  Fifth  and  Sixth  l^ears  of  the 
Reign  of  King  William  the  Fourth,  so  far  as  the  Provisions 
of  the  same  are  consistent  herewith  :  Provided  always,  that 
nothing  herein  contained  shall  be  construed  or  taken  to  ap- 
ply to  any  Action  or  Proceeding  now  pending  or  which  may 
DO  commenced  previous  to  this  Act  coming  into  operation. 

X.  Provided  always,  and  be  it  enacted,  That  nothing  in 
this  Act  contained  shall  extend,  or  be  construed  to  extend, 
to  supersede,  limit,  take  away,  lessen,  or  prevent  the  Autho- 
rity which  any  Person  or  Persons,  Bodies  Politic  or  Cor- 

Srate,  or  any  Person  appointed  at  any  Court  Leet  for  any 
undred  or  Manor,  or  any  Jury  or  Ward  Inquest  may  have 
or  possess  for  the  examining,  regulating,  seizing,  breaking, 
or  destroying  any  Weights,  Balances,  or  Measures  or  Goods, 
deficient  in  Weight  or  Measure,  within  their  respective 
Jurisdictions,  and  presenting  the  same  at  the  Court  Leet, 
or  the  Power  given  by  any  Act  or  Acts  now  in  force  to 
Justices  or  other  Authorities  to  appoint  Examiners  for  the 
Inspection  of  Weights  and  Measures. 

XI.  The  Powers  heretofore  lawfully  belonging  to  the 
Universities  of  Oxford  and  Cambridge  respectively  shall 
continue  in  full  Force,  anything  in  this  Act  contained  not- 
withstanding. 

Xn.  This  Act  shall  not  extend  to  Ireland. 


Cap.  LIX. 


Short 
Title. 


An  Act  to  enable  Railway  Companies  to  settle  their  Diffeir^ 
ences  toith  other  Companies  by  Arbitration. — [13th  August 
1859.] 

For  the  better  providing  for  the  Settlement  by  Arbitration 
of  Matters  in  which  Railway  Companies  in  the  United 
Kingdom  are  mutually  interested,  be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same,  as  follows ;  (that  is  to  say), 

I.  This  Act  may  for  all  Purposes  be  cited  as  '  Railway 
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'Companies  Arbitration  Act,  1859;'  and  the  expression '^i^v 
'  Railway  Companies'  in  this  Act  extends  to  and  mcludeSpu^J^* 
ail  Persons  being  the  Owners  or  Lessees  of,  and  all  Con- 
tractors working  any  Bailway  upon  which  Steam  Power  is 
used. 

n.  Any  Two  or  more  BaUway  Companies,  whether  Power  for 
already  or  hereafter  incorporated  (in  this  Act  called 'the Qo^^^es 
'  Companies'),  from  Time  to  Time,  by  Writing  under  their  to  r«fer 
respective  Common  Seals,  may  agree  to  re^r  and  may^^j^^ 
refer  to  Arbitration,  in  accordance  with  this  Act,  any  then  tion. 
existing  or  future  Differences,  Questions,  or  other  Matters 
whatsoever  in  which  they  then  are  or  thereafter  shall  be 
mutually  interested,  and  which  they  might  lawfully  settle 
or  dispose  of  by  Agreement  between  themselves,  and  may 
delegate  to  the  Person  or  Persons  to  whqm  the  Reference 
is  made  any  Power  to  determine  all  or  any  of  the  Terms  of 
any  Contract  to  be  made  between  the  Companies  which  the 
Directors  of  the  Companies  respectively  might  lawfully 
delegate  to  any  Committees  of  themselves  respectively. 

III.  The  Companies  jointly,  but  not  otherwise,  from  Time  Power  to 
to  Time,  by  Writing  under  their  respective  Common  Seals, ^'^j®' 
may  add  to,  alter,  or  revoke  any  Agreement  for  Reference  Agne- 
in  accordance  with  this  Act  theretofore  entered  into  between  ^^  ^^^ 
the  Companies,  or  any  of  the  Terms,  Conditions,  or  Stipula-     •"^^^ 
tions  thereof. 

rV.  Every  Reference  or  Agreement  in  accordance  with  Agre©- 
this  Act,  except  so  fiir  as  it  is  from  Time  to  Time  revoked  S^^^^J^ 
or  modified  in  accordance  with  this  Act,  shall  bind  the^^^^^^t. 
Companies,  and  may  and  shall  be  carried  into  foil  Effect. 

V.  Where  the  Companies  agree,  the  Reference  shall  be^^'Brtnca 
made  to  a  single  Arbitrator.  Arbit«?  ^ 

YI.  Except  where  the  Companies  agree  that  the  Refer- tor. 
ence  shall  be  made  to  a  single  Arbitrator,  the  Reference  J^iJjJ^^J* 
shall  be  made  as  follows ;  to  wit,  more  Ar- 

Where  there  are  Two  Companies  the  Reference  shall  be***'"**'"' 
made  to  Two  Arbitrators : 

Where  there  are  Three  or  more  Companies  the  Reference 
shall  be  made  to  so  many  Arbitrators  as  there  are  Com- 
panies. 

Vn.  Where  there  are  to  be  Two  or  more  Arbitrators,  Appoint- 
every  Company  shall  by  Writing  under  their  Common  ™JJJ^ 
Seal  appoint  One  of  the  Arbitrators,  and  shall  give  Notice  tors  bj 
in  Writing  thereof  to  the  other  Company  or  Companies.      ^^^ 

Vin.  Where  there  are  to  be  Two  or  more  Arbitrators,  ]^pp^^ 
if  any  of  the  Companies  fail  to  appoint  an  Arbitrator  within  moot  of 
Fourteen  Days  after  being  thereunto  requested  in  Writing  ^^^ 
by  the  other  Company,  or  by  the  other  Companies  or  any  Board  of 
of  them,  then,  on  the  Application  of  the  Companies  or  any '^'"^•' 
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of  them,  the  Board  of  Trade,  instead  of  the  Company  so 

failing  to  appoint  an  Arbitrator,  may  appoint  an  Arbitrator ; 

and  tne  Arbitrator  so  appointed  shall  for  the  Purposes 

of  this  Act  be  deemed  to  be  appointed  by  the  Company  so 

failing. 

Appoint-        IX.  When  the  Reference  is  made  to  Two  or  more  Arbi- 

Arbi\i^    trators,  if  before  the  Matters  referred  to  them  are  determined 

tors  by      any  Arbitrator  dies,  or  becomes  incapable  or  unfit,  or  for 

to^BupS*^  Seven  consecutive  Days  fails  to  act  as  Arbitrator,  the  Com- 

Vacancies,  pany  by  which  he  was  appointed  shall  by  Writing  under 

their  Common  Seal  appoint  an  Arbitrator  m  his  Place. 

Appoint-        X.  Where  the  Company  by  which  an  Arbitrator  onght 

ArUtni-     *^  ^®  appointed  in  the  Place  of  the  Arbitrator  so  deceased, 

ton  by      incapable,  nnfit,  or  failing  to  act,  fail  to  make  the  Appoint^ 

5JJ5^  ^    ment  within  Fourteen  Days  after  being  thereunto  requested 

soppiy  Va-  in  Writing  by  the  other  Company,  or  by  the  other  Com- 

eancies.     panies  or  any  of  them,  then,  on  the  Application  of  the 

Companies  or  any  of  them,  the  Board  of  Trade  may  appoint 

an  Arbitrator;   and  the  Arbitrator  so  appointed  by  the 

Board  of  Trade  shall  for  the  Purposes  of  this  Act  be  deemed 

to  be  appointed  by  the  Company  so  failing. 

Appoint-        XI.  When  any  Appointment  of  an  Arbitrator  is  made, 

ArWtnftor  ^^^  Company  making  tne  Appointment  shall  have  no  Power 

not  revo-    to  revoke  the  Appointment,  without  the  previous  Consent 

cable.        jij  Writing  of  the  other  Company,  or  every  other  Company 

in  Writing  under  their  Common  Seal. 
Appoint-       XII.  Where  Two  or  more  Arbitrators  are  appointed,  they 
Umpire      shall,  before  entering  on  the  Business  of  the  Keference,  ap- 
by  Arbi.    point  by  Writing  under  their  Hands  an  impartial  and  quali- 
*'^""'      fied  Person  to  be  their  Umpire. 

Appoint-        Xin.  If  the  Arbitrators  do  not  appoint  an   Umpire 

Umpire  by  within  Seven  Days  after  the  Reference  is  made  to  the 

Bwd  of    Arbitrators,  then,  on  the  Application  of  the  Companies,  or 

*•       any  of  them,  the  Board  of  Trade  may  appoint  an  Umpire  ; 

and  the  Umpire  so  appointed  shall  for  the  Purposes  of  this 

Act  be  deemed  to  be  appointed  by  the  Arbitrators. 

Appoint-        XIV.  Where  Two  or  more  Arbitrators  are  appointed,  if 

Umpire      before  the  Matters  referred  to  them  are  determined  their 

by  Arbi-    Umpire  dies,  or  becomes  incapable  or  unfit,  or  for  Seven  con- 

Mppi"  ^  secutive  Days  fails  to  act  as  Umpire,  the  Arbitrat(»rs  shall 

Vacancy,    by  Writing  under  their  Hands  appoint  an  impai-tial  and 

qualified  Person  to  be  their  Umpire  in  his  Place. 
Appoint-  XV.  If  the  Arbitrators  fail  to  appoint  an  Umpire  within 
Umpire  by  Seven  Days  after  Notice  in  Writing  to  them  of  the  Decease, 
Board  of  Incapacity,  Unfitness,  or  Failure  to  act  of  their  Umpire, 
Mppiy**^  then,  on  the  Application  of  the  Companies,  or  any  of 
Vacancy,  them,  the  Board  of  Trade  may  appoint  an  Umpire ;  and 
the  Umpire  so  appointed   shall  for  the  Purposes  of  this 
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Act  be  deemed  to  be  appointed  by  the  Arbitrators  so 
failing. 

XVT.  Every  Arbitrator  appointed  in  the  Place  of  a  pre-  Sacoeed- 
ceding  Arbitrator,   and  every  Umpire   appointed  in  the  ^°Jf j^*^^^^ 
Place  of  a  preceding  Umpire,  shall  respectively  have  the  Umpires 
like  Powers  and  Autnorities  as  his  respective  Predecessor,    pjjjjjjjf  of 

XVII,  Where  there  are  Two  or  more  Arbitrators,  if  they  Prede- 
do  not,  within  such  a  Time  as  the  Companies  agree  on,  or,  <^«""®"* 
failing  such  Agreement,  within  Thirty  Days  next  after  the  ^^umplre. 
Reference  is  made  to  the  Arbitrators,  agree  on  their  Award 
thereon,  then  the  Matters  referred  to  them,  or  such  of  those 
Matters  as  are  not  then  determined,  shall  stand  referred  to 
their  Umpire. 

XVnr.  The  Arbitrator,  and  the  Arbitrators,  and  the  Power  for 
Umpire  respectively,  may  call  for  the  Production  of  any  ^„  2c. 
Documents  or  Evidence  in  the  Possession  or  Power  of  the  to  call  for 
Companies  respectively,  or  which  they  respectively  can  pro-  ]^d  aSmi-"* 
dnce,  and  which  the  Arbitrator,  or  the  Arbitrators,  or  the  nister 
Umpire  shall  think  necessary  for  determining  the  Matters  ^**' 
referred,  and  may  examine  the  Witnesses  of  the  Companies 
respectively  on  Oath,  and   may  administer  the  requisite 
Oath ;  and  in  Scotland  may  grant  Diligence  for  the  Re- 
covery of  the  Documents  or  Evidence,  and  for  citing  Wit- 
nesses, and  on  Application  to  the  Lord  Ordinary  he  may 
issue  Letters  of  Supplement  or  other  necessary  Writs  in 
support  of  the  Diligence. 

XIX.  Except  where  and  as  the  Companies  otherwise  Procedure 
agree^  the  Arbitrator,  and  the  Arbitrators,  and  the  Umpire  jj^j^^^'" 
respectively  may  proceed  in  the  Business  of  the  Reference 

in  such  Manner  as  he  and  they  respectively  shall  think  fit. 

XX.  The  Arbitrator,  and  the  Arbitrators,  and  the  Um-  Arbitra- 
pire  respectively  may  proceed  in  the  Absence  of  all  or  any  p^^Yjn 
of  the  Companies  in  every  Case  in  which,  after  giving  Abseoce 
Notice  in  that  Behalf  to  the  Companies  respectively,  the  ®^  9°"" 
Arbitrator,  or  the  Arbitrators,  or  the  Umpire  shall  think  fit 

so  to  proceed. 

XXI.  The  Arbitrator,   and  the  Arbitrators,  and  the  Several 
Umpire  respectively  may,  if  he  and  they  respectively  think  ^rT^e 
fit,  make  several  Awards,  each  on  Part  of  the  Matters  re-  made, 
ferred,  instead  of  One  Award  on  all  the  Matters  referred  ; 

and  every  such  Award  on  Part  of  the  Matters  shall  for  such 
Time  as  shall  be  stated  in  the  Award,  the  same  being  such 
as  shall  have  been  specified  in  the  Agreement  for  Arbitra- 
tion, or  in  the  event  of  no  Time  having  been  so  specified, 
for  any  Time  which  the  Arbitrator  may  be  legally  entitled 
to  fix,  be  binding  as  to  all  the  Matters  to  whicn  it  extends, 
and  as  if  the  Matters  awarded  on  were  all  the  Matters  re- 
ft 
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ferred,  and  that  notwithstanding  the  other  Matters  or  any 

of  them  .be  not  then  or  thereafter  awarded  on. 

Award*  XXII.  The  Award  of  the  Arbitrator,  or  of  the  Arbitrators, 

due  Time   ^^  ^^  ^^^  Umpire,  if  made  in  Writing  under  his  or  their  re- 

to  bind  ail  spective  Hand  or  Hands,  and  ready  to  be  delivered  to  the 

Parties.      Companies  within  such  a  Time  as  the  Companies  agree  on, 

or,  failing  such  Agreement,  within  Thirty  Days  next  after 

the  Matters  in  dif^rence  are  referred  to  (as  the  Case  may 

be)  the  Arbitrator,  or  the  Arbitrators,  or  the  Umpire,  shall 

be  binding  and  conclusive  on  all  the  Companies.    . 

Power  for       XXIII.  Provided  always.  That  (except  where  and  as  the 

lilted?  ^  Companies  otherwise  agree)  the  Umpire,  from  Time  to  Time 

Period  for  by  Writing  under  his  Hand,  may  extend  the  Period  within 

AwarJ*""  which  his  Award  is  to  be  made;  and  if  it  be  made  and 

ready  to  be  delivered  ^i^ithin  the  extended  Time,  it  shall  be 

as  valid  and  effectual  as  if  made  within  the  prescribed 

Period. 

Award*         XXIV.  No  Award  made  on  any  Arbitration  in  accord- 

•et'asid?    ance  with  this  Act  shall  be  set  aside  for  any  Irregularity  or 

for  infor-   Informality. 

maiity.  XXV.  Except  only  so  far  as  the  Companies  bound  by 

beobeyed!  *"y  Award  in  accordance  with  this  Act  from  Time  to  Time 
otherwise  agree,  all  Things  by  every  Award  in  accordance 
with  this  Act  lawfully  required  to  be  done,  omitted,  or  suf- 
fered, shall  be  done,  omitted,  or  suffered  accordingly. 
mT*"Ar      XX^-  ^^^^  Effect  shall  be  given  by  all  the  Superior 
bitrations^'  Courts  of  Law  and  Eauity  in  the  United  Kingdom,  ac- 
and  cording  to-  their  respective  Jurisdiction,  and  by  the  Com- 

tolfare      panies  respectively,  and  otherwise,  to  all  Agreements,  Re- 
Effect       ferences.  Arbitrations,  and  Awards  in  accoroance  with  this 
Act ;   and  the  Performance  or  Observance  thereof  may, 
where  the  Courts  think  fit,  be  compelled  by  Distress  infinite 
on  the  Property  of  the  Companies  respectively,  or  by  any 
other  Process  against  the  Companies  respectively  or  their 
respective  Property,  that  the  Courts  or  any  Judge  thereof 
shall  direct,  and  where  requisite  frame  for  the  Purpose. 
Costo  of         XX VU.  Except  where  and  as  the  Companies  otherwise 
Won  Md     agre^  tlie  Costs  of  and  attending  the  Arbitration  and  the 
Award.      Award  shall  be  in  the  Discretion  of  the  Arbitrator,  and  the 

Arbitrators,  and  the  Umpire  respectively. 

Payment        XXVIII.  Except  where  and  as  the  Companies  otherwise 

agree,  and  if  and  so  far  as  the  Award  does  not  otherwise 

determine,  the  Costs  of  and  attending  the  Arbitration  and 

the  Award  shall  be  borne  and  paid  oy  the  Companies  in 

equal  Shares,  and  in  other  respects  the  Companies  shall 

bear  their  own  respective  Costs. 

Sonto Ar      ^^X.  The  Submission  to  any  Arbitration  in  accord- 

bicration    ance  with  this  Act  may  at  any  Time  be  made  a  Rule  of  any 
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of  Her  Majesty's  Superior  Courts  of  Record  at  Weatminster^  to  be  made 
or,  as  the  Case  may  be,  at  Dublin^  on  the  Application  of  ^^^^  ^ 
any  Party  interested  ;  and  the  Coart  may  remit  the  Matter 
to  the  Arbitrator,  or  to  the  Arbitrators,  or  to  the  Umpirci 
with  any  Directions  the  Court  think  fit. 


Cap.  LXUI. 

A  n  Act  to  afford  Facilities  for  the  more  certain  Ascertain- 
ment  of  the  Law  administered  in  one  Part  of  Her  Majesty* s  » 
Dominions  when  pleaded  in  the  Courts  of  another  Part 
thereof— \\Z\h  August  1859.] 

Whereas  great  Improvement  in  the  Administration  of  the 
Law  would  ensue  ii  Facilities  were  afforded  for  more  cer- 
tainly ascertaining  the  Law  administered  in  one  Part .  of 
Her  Majesty's  Dominions  when  pleaded  in  the  Courts  of 
another  Part  thereof:  Be  it  therefore  enacted,  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  Advice  and  Con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows : 

I.  If  in  any  Action  depending  in  any  Court  within  Her  Courts  in 
Majesty's  Dominions,  it  snail  be  the  Opinion  of  such  Court,  J^^n^J*^ 
that  it  is  necessary  or  expedient  for  the  proper  Disposal  of  Migesty'a 
such  Action  to  ascertain  the  Law  applicable  to  the  Facts  of  ^**™°*®°' 
the  Case  as  administered  in  an}'  other  Part  of  Her  Majesty's  a  Case  for 
Dominions  on  any  Point  on  which  the  Law  of  such  other  ***«Pp*^- 
Part  of  Her  Majesty's  Dominions  is  different  from  that  in  of  a' Court 
which  the  Court  is  situate,  it  shall  be  competent  to  the»«^*"y 
Court  in  which  such  Action  may  depend  to  direct  a  Case  thereof* 
to  be  prepared  setting  forth  the  Facts,  as  these  may  be 
ascertained  by  Verdict  of  a  Jury  or  other  Mode  competent^ 
or  may  be  agreed  upon  by  the  Parties,  or  settled  by  such 
Person  or  Persons  as  may  have  been  appointed  by  the  Court 
for  that  Purpose  in  the  event  of  the  Parties  not  agreeing, 
and  upon  such  Case  being  approved  of  by  such  Court  or  a 
Judge  thereof,  they  shall  settle  the  Questions  of  Law  aris- 
ing out  of  the  same  on  which  they  desire  to  have  the  Opinion 
of  another  Court,  and  shall  pronounce  an  Order  remitting 
the  same,  together  with  the  Cfase,  to  the  Court  in  such  other 
Part  of  Her  Majesty's  Dominions,  being  One  of  the  Superior 
Courts  thereof,  whose  Opinion  is  desired  upon  the  Law 
administered  by  them  as  applicable  to  the  Facts  set  forth  in 
such  Case,  and  desiring  tnem  to  pronounce  their  Opinion 
on  the  Questions  submitted  to  them  in  the  Terms  of  the 
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Act ;  and  it  shall  be  competent  to  any  of  the  Parties  to  the 

Action  to  present  a  Petition  to  the  Court  whose  Opinion  is 

to  be  obtained,  praying  such  last-mentioned  Court  to  hear 

Parties  or  their  Counsel,  and  to  pronounce  their  Opinion 

thereon  in  Terms  of  this  Act,  or  to  pronounce  their  Opinion 

without  hearing  Parties  or  Counsel ;  and  the  Court  to  which 

such  Petition  shall  be  presented  shall,  if  they  think  fit^ 

appoint  an  early  Day  for  hearing  Parties  or  their  Counsel 

on  such  Case,  and  shall  thereafter  pronounce  their  Opinion 

upon  the  Questions  of  Law  as  administered  by  them  which 

are  submitted  to  them  by  the  Court ;  and  in  order  to  their 

pronouncing  such  opinion  they  shall  be  entitled  to  take  such 

nirther  Procedure  tnereupon  as  to  them  shall  seem  proper. 

Opinimi  to      n.  Upon  such  Opinion  being  pronounced,  a  Copy  thereof, 

ticatod  and  Certified  oy  an  Officer  of  such  Court,  shall  be  given  to  each 

certifled     of  the  Parties  to  the  Action  by  whom  the  same  shall  be 

giTen.        required,  and  shall  be  deemed  and  held  to  contain  a  correct 

Record  of  such  Opinion. 
Opinion  to      III.  It  shall  be  competent  to  any  of  the  Parties  to  the 
^  the  ***^  Action,  after  having  obtained  such  certified  Copy  of  such 
Conrt        Opinion,  to  lodge  the  same  with  an  Officer  of  the  Court  in 
S?Remit  ^^^^^  ^^^  Action  may  be  depending,  who  may  have  the 
official  Charge  thereof,  together  with  a  Notice  of  Motion, 
setting  forth  that  the  Party  will,  on  a  certain  Day  named 
in  such  Notice,  move  the  Court  to  apply  the  Opinion  con- 
tained in  such  certified  Copy  thereof  to  the  Facts  set  forth 
in  the  Case  herein-before  specified,  and  the  said  Court  shall 
thereupon  apply  such  Opinion  to  such  Facts,  in  the  same 
Manner  as  if  the  same  had  been  pronounced  by  such  Court 
itself  upon  a  Case  reserved  for  Opinion  of  the  Court,  or 
upon  special  Verdict  of  a  Jury ;  or  the  said  last-mentioned 
Cfourt  shall,  if  it  think  fit,  when  the  said  Opinion  has  been 
obtained  before  Trial,  order  such  Opinion  to  be  submitted 
to  the  Jury  with  the  other  Facts  of  the  Case  as  Evidence, 
or  conclusive  Evidence  as  the  Court  may  think  fit,  of  the 
Foreign  Law  therein  stated,  and  the  said  Opinion  shall  be 
so  submitted  to  the  Jury. 
Her  Ma-        IV.  In  the  event  of  an  Appeal  to  Her  Majesty  in  Council 
^Comicii  or  ^^  ^^  ^^^  House  of  Lords  in  any  such  Action,  it  shall  be 
Honae  of    competent  to  bring  under  the  Review  of  Her  Majesty  in 
Ap^af "    Council  or  of  the  House  of  Lords  the  Opinion  pronounced 
may  adopt  as  aforesaid  by  any  Court  whose  Judgments  are  reviewable 
Opinion'    '^•^  ^®^  Majesty  in  Council  or  by  the  House  of  Lords,  and 
Her  Majesty  in  Council  or  that  House  may  respectively 
adopt  or  reject  such  Opinion  of  any  Court  whose  Judg- 
ments are  respectively  reviewable  by  them,  as  the  same  shall 
appear  to  them  to  be  well  founded  or  not  in  Law. 
interpreta.     V.  In  the  Construction  of  this  Act,  the  Word  *  Action' 
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shall  inclade  every  judicial  Proceeding  instituted  in  any**^°°^ 
Court^  Civil,  Criminal,  or  Ecclesiastical ;  and  the  Words 
'  Superior  Courts'  shall  include,  in  England,  the  Superior 
Courts  of  Law,  at  Westminstery  the  Lord  Chancellor,  the 
Lords  Justices,  the  Master  of  the  Rolls  or  any  Vice  Chan- 
cellor, the  Judge  of  the  Court  of  Admiralty,  the  Judge 
Ordinary  of  the  Court  for  Divorce  and  Matrimonial  Causes, 
and  the  Judge  of  the  Court  of  Probate ;  in  Scotland^  the 
High  Court  of  Justiciary,  and  the  Court  of  Session  acting 
by  either  of  its  Divisions ;  in  Ireland^  the  Superior  Courts 
of  Law  at  Dublin^  the  Master  of  the  Rolls,  and  the  Judge 
of  the  Admiralty  Court ;  and  in  any  other  Part  of  Her 
Majesty's  Dominions,  the  Superior  Courts  of  Law  or  Equity 
therein. 


Cap.  LXVI. 

An  Act  for  regulating  Measures  used  in  Sales  of  Gas. — 

[18th  August  1859.] 

Whereas  it  is  expedient  that  the  Measurement  used  in 
Sales  of  Gas  for  Lighting,  Heating,  and  other  Purposes 
should  be  hereafter  regulated  by  One  uniform  Standard, 
and  that  all  Meters  should  be  stamped  as  herein-after  pro- 
vided :  Be  it  therefore  enacted  by  the  Queen's  most  Excel- 
lent Majesty,  by  and  with  the  Advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  Authority  of  the 
same,  as  follows : 

I.  In  construing  this  Act  the  Word  ^  Meter^  shall  mean  Interpre- 
Gas  Meter,  and  shall  include  every  Kind  of  Machine  used  words^' 
for  Measuring  Gas ;  and  the  Word  ^  Person'  shall  include  *  Meter* 
Corporations.  J^^^/  P*""- 

n.  After  the  passing  of  this  Act  the  only  legal  Standard  ^..^1^^ 
or  Unit  of  Measure  for  the  Sale  of  Gas  by  Meter  shall  be  Unit  of 
the  Cubic   Foot  containing  62*321    Pounds  Avoirdupois  **®»"''®- 
Weight  of  distilled  or  Rain  Water  weighed  in  Air  at  the 
Temperature  of  Sixty-two  Degrees  of  Fahrenheit's  Ther- 
mometer, the  Barometer  being  at  Thirty  Inches,  except  as 
relates  to  Contracts  made  before  the  passing  of  this  Act  by 
which  a  different  Unit  of  Measure  is  adopted,  which  Con- 
tracts may  not  be  renewed. 

ni.  Within  Three  Months  next  after  the  passing  of  this  JJ^^'J^^jf 
Act,  Models  of  Gasholders  measuring  the  said  Cubic  Foot,  to  be  made 
and  such  Multiples  and  Decimal  Parts  of  the  said  Cubic  *]J^^«^- 
Foot  as  the  Lord  High  Treasurer  or  the  Commissioners  of  the  Direc> 
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JjJ>"*^  Her  Majesty's  Treasury  of  the  United  Eangdom  for  the  Time 
BBTj.  ^^'  beiDg^  shall  judge  expedient,  and  from  Time  to  Time  after 
the  Expiration  of  the  aforesaid  Period  of  Three  Months 
Models  of  such  further  Multiples  and  Decimal  Parts  of  the 
said  Cubic  Foot  as  the  Lord  High  Treasurer  or  the  said 
Commissioners  shall  from  Time  to  Time  think  expedient, 
shall  be  carefully  made,  with  proper  Balances,  Indices,  and 
Apparatus,  for  testing  the  Measurement  and  Kegistration 
of  Meters,  and  such  Models  shall  be  verified  under  the  Di- 
rection of  the  Lord  High  Treasurer  or  the  said  Commis- 
sioners, and  when  so  made  and  verified  shall  be  deposited 
in  the  Office  of  the  Comptroller  General  of  the  Exchequer 
Models  to  at  Westminster;  and  Copies  of  the  Models  so  from  Time  to 
poaUed.  '^^T^^  deposited,  verified  as  aforesaid,  shall  be  sent  to  the 
Lord  Mayor  of  Londorij  and  the  Chief  Magistrate  of  Edin- 
burgh and  Dublin^  and  to  the  Chief  Magistrate  of  such 
other  Cities  and  Boroughs,  and  to  such  other  Places  and 
Persons  in  Her  Majesty's  Dominions,  as  the  said  Lord 
High  Treasurer  or  the  aforesaid  Commissioners  may  from 
Time  to  Time  direct ;  and  the  said  Lord  High  Treasurer  or 
the  said  Commissioners  shall  appoint  a  competent  Person 
or  Persons  to  design  and  make,  subject  to  the  Approval  and 
by  Direction  of  such  Lord  High  Treasurer  or  the  said 
Commissioners,  Stamps  of  a  uniform  Design  to  be  used  for 
stamping  Meters  throughout  the  United  Kingdom,  with 
only  such  Variations  of  Numbers  or  Marks  thereon  as  shall 
be  sufficient  to  distinguish  each  Inspector's  District. 

Sie^iSodeia  ^^'  ^'^  England  at  some  General  or  Quarter  Sessions  of 
of  Gas-  the  Peace  within  Nine  Months  next  after  the  passing  of  this 
be^'^rovW  ^^^  ^^  Justices  of  the  Peace  of  every  County,  Riding,  or 
ed  by  Or-  Division,  or  County  of  a  City  or  County  of  a  Town,  in 
der  of  Gren^al  or  Quarter  Sessions  assembled,  and  in  such  Boroughs 
or  Qaarter;  ^  niay  adopt  this  Act,  as  berein-afler  provided,  the  Town 
Sessions  Council  at  the  Meeting  next  afier  such  Adoption,  and  in 
iaod^^d  Scotland  the  Justices  of  the  Peace  at  a  Meeting  to  be  called 
by  Meet-  for  the  Purpose  by  the  SheriflF  of  each  County,  and  the 
Ji^ices  Magistrates  of  each  ftoyal  Burgh,  within  Nine  Months  after 
in  Scot-  the  passing  of  this  Act,  and  so  from  Time  to  Time  at  any 
^  subsequent  General  or  Quarter  Sessions  or  Meeting  so  callea, 

shall  determine  the  Number  of  Copies  of  the  said  Models 
of  Gasholders,  with  proper  Balances,  Indices,  and  Appara- 
tus as  aforesaid,  which  they  shall  deem  requisite  for  the 
testing  of  Meters  within  their  respective  Jurisdictions,  and 
shall  direct  that  such  Copies,  verified  and  stamped  at  the 
Exchequer,  together  with  such  Number  of  Stamps  for 
stamping  Meters  as  they  shall  deem  requisite,  shall  be  pro- 
vided for  the  Use  of  the  same,  and  shall  fix  the  Places  at 
which  such  Copies  and  Stamps  shall  be  deposited,  and  shall 
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appoint  a  sufficient  Nnmber  of  Inspectors  of  Meters  for  the  ^f^ 
safe  Custody  of  such  Copies  and  Stamps,  abd  for  the  Dis-uwpectors. 
charge  of  the  other  Duties  herein-after  mentioned,  and  shall 
allot  to  each  Inspector  a  separate  District,  and  from  Time 
to  Time,  when  necessary,  shall  subdivide  and  re-allot  such 
Districts,  and  all  such  Districts  shall  be  distinguished  by 
the  Number  or  Mark  applied  thereto  on  such  Stamps,  and 
they  shall  direct  what  reasonable  Kemuneration  shall  be 
paid  to  such  Inspectors  for  the  Discharge  of  such  Duties  as 
they  shall  have  been  ordered  by  such  Justices  or  Town 
Council  or  Magistrates  as  aforesaid  to  perform,  and  they  are 
hereby  empowered  to  suspend  or  dismiss  any  Inspectors  so 
appointed,  or  to  appoint  additional  Inspectors  as  Occasion 
may  reouire :  Provided  always,  that  nothing  herein  con- 
tained snail  extend  to  compel  any  Town  Council  in  England 
or  Royal  Burgh  of  Scotland^  except  such  as  are  County 
Towns,  wherein  Gas  is  used,  to  provide  Copies  of  the  said 
Models  and  Stamps,  or  to  appoint  an  Inspector  or  Inspec- 
tors for  the  Performance  of  the  Duties  prescribed  by  this 
Act ;  and  that  it  shall  be  lawful  for  the  Justices  of  the 
Peace  in  any  County,  and  for  the  Magistrates  of  any  Boyal 
Burgh  within  such  County,  where  they  shall  agree,  to  unite 
the  whole  or  a  Portion  of  the  County^  with  such  Royal 
Burgh,  and  to  appoint  One  Inspector  therefor,  and  to  pro- 
vide at  their  joint  Expense  Copies  of  the  said  Models  and 
Stamps  to  be  used  within  such  united  Districts :  Provided 
always,  that  in  every  Borough  in  England  where  there  is  a 
Town  Council,  not  being  a  Manufacturer  or  Seller  of  Gas, 
it  shall  be  lawful  for  such  Town  Council  within  Six  Months 
after  the  passing  of  this  Act,  after  One  Month's  Notice  duly 
given  in  the  Manner  in  which  Notices  are  usually  published 
by  such  Town  Council,  to  adopt  this  Act,  if  the  Majority  of 
the  Members  present  at  any  Council  Meeting  at  which  the 
Subject  is  appointed  to  be  considered  shall  so  determine ;  and 
if  no  Resolution  to  that  Effect  shall  be  passed  within  such 
Time,  then  the  Justices  aforesaid,  at  their  next  practicable 
General  or  Quarter  Sessions  after  the  Expiration  of  such  Six 
Months,  shall  in  reference  to  any  Borough  not  so  adopting 
this  Act  carry  this  Act  into  effect ;  and  in  all  Borougns  as 
aforesaid  in  which  the  Town  Council  is  a  Manufacturer 
or  Seller  of  Gas,  the  Justices  of  such  Boroughs  shall  have 
such  and  the  like  Powers  of  adopting  and  carrying  into 
m  effect  the  Provisions  of  this  Act  within  such  Boroughs  as 
[  by  this  Act  are  given  to  Town  Councils  not  being  Manu- 

facturers or  Sellers  of  Gas. 

V.  In  Ireland  the  Town  Council  or  Town   Commis- Models 
sioners  of  every  Borough  and  Town,  such  Town  Council  J?  g2?^**' 
or  Commissioners  not  being  Manufacturers  or  Sellers  of  holders  to 
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^J^      G}a8,  sfaally  at  a  Meeting  of  the  Town  Council  or  Commis- 
To^  ^     sioners  to  be  held  within  Nine  Months  after  the  passing  of 
GouDciia,    this  Act,  and  so  from  Time  to  Time  at  any  subsequent 
Commifl-    Meeting,  determine   the  Number  of  Copies  of  the  said 
^ooen.      Models  of  Gasholders,  with  proper  Balances,  Indices,  and 
Inspec-      Apparatus  as  aforesaid,  which  they  shall  deem  requisite  for 
tore  ap-     the  testing  of  Meters  within  their  Towns  or  Boroughs  re- 
pointed.     spectively,  and  shall  direct  that  such  Copies,  verified  and 
stamped  at  the  Exchequer,  together  with  such  Number  of 
Stamps  for  stamping  meters  as  they  shall  deem  requisite, 
shall  oe  provided  for  the  Use  of  the  same,  and  shall  fix  the 
Places  at  which  such  Copies  and  Stamps  shall  be  deposited, 
and   shall  appoint  a  sufficient  Number  of  Inspectors   of 
Meters  for  the  safe  Custody  of  such  Copies  and  Stamps, 
and  for  the  Discharge  of  the  other  Duties  herein-after  men- 
tioned, and  shall  allot  to  each  Inspector  a  separate  District, 
and  from  Time  to  Time,  when  necessary,  shall  subdivide 
and  re-allot  such  Districts,  and  shall  direct  what  reasonable 
Remuneration  shall  be  paid  to  such  Inspectors,  and  they 
are  hereby  empowered  to  suspend  or  dismiss  any  Inspector 
so  appointed,  or  to  appoint  additional  Inspectors  from  Time 
to  Time  as  Occasion  may  require;  ana  in  all  Boroughs 
and  Towns  in  which  the  Town  Council  or  Town  Commis- 
sioners shall  be  Manufacturers  or  Sellers  of  Gas,  the  Justices 
of  such  Boroughs  and  the  Grand  Jury  of  the  County  in 
which  such  Boroughs  or  Towns  not  having  a  separate  Com- 
mission of  the  Peace  shall  be  situate  respectively,  shall  have 
such  and  the  like  Powers  as  by  this  Act  are  given  to  the 
Town  Council  and  Town  Commissioners  not  being  Manu- 
facturers or  Sellers  of  Gas  for  carrying  into  effect  the  Pro- 
visions of  this  Act  within  such  Borougtis  and  Towns :  Pro- 
vided always,  that  the  Jurisdictions  of  such  Town  Council  and 
Town  Commissioners,  Justices,  and  Grand  Juries  respec- 
tively, shall  extend  to  all  Meters  out  of  such  Boroughs  or 
Towns  for  measuring  Gas  manufactured  at  any  Gasworks  by 
which  any  such  Borough  or  Town  shall  be  supplied  with  Gas. 
Officeqi  of      VI.  The  Copies  of  the  said  Models  so  (Erected  by  the 
goer  at  ^  Said  Justices,  Magistrates,  or  Town  Council  to  be  verified 
Westmin-  and  Stamped  at  the  Exchequer  shall  be  compared  with  the 
Btamp'       Models  deposited  with  the  Comptroller  General  of  the  Ex- 
Copies  of   chequer  as  aforesaid,  and  if  correct  shall  be  verified  and 
Models,      stamped  by  the  Comptroller  General,  or  some  other  OflBcer 
of  the  Exchequer  at  Westminster^  duly  authorized,  upon 
Payment  of  such  Fees  as  are  at  present  payable  upon  Veri- 
fication and  stamping  a  Set  of  Measures  under  the  Acts 
relating  to  Weights  and  Measures,  and  no  Stamp  Duty 
shall  be  payable  thereon. 
Expense  of     VII.  The  Expense  of  providing  and  transmitting  such 
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Copies  of  Models  of  Gasholders,  with  proper  Balaooes,  p^T^*>« 
Indices,  and  Apparatus  as  aforesaid,  and  of  the  Stamp  tOMoS^*' 
be  used  by  the  Inspectors,  and  the  Bemuneration  to  the  In-^id  B«. 
spectors,  shall  be  paid  in  England  oat  of  the  Stock  raised  uon  olnin'. 
in  such  Counties,  Ridings,  Divisions,  Counties  of  Cities  orspectora 
Counties  of  Towns,  and  in  Boroughs  out  of  any  Funds  ap-  ou?o?** 
plicable  to  Lighting  Purposes,  and  if  no  such  Funds  then  County 
out  of  the  Borough  Fund ;  and  in  Scotland  such  Expenses  ^*'*"'  **• 
in  the  respective  Shires  and  Stewartries,  and  Cities  or  Koyal 
Burghs,  snail  be  assessed  by  the  Commissioners  of  Supply 
upon  such  Shires  and  Stewartries,  and  upon  Cities  or  Royal 
Burghs  by  the  Magistrates  thereof,  according  to  the  Real 
Rent  of  Lands  and  Heritages  as  appearing  on  the  Yalna-* 
tion  Roll  of  such  Shires,  Stewartries,  and  iBurghs  respeo* 
tively,  and  in  such  Manner  and  by  such  Persons  as  the  said 
Commissioners  of  Supply  and  Magistrates  respectively  mav 
determine  and  appoint,  and  such  Assessments  shall  be  col- 
lected under  the  same  Powers  of  Levying  and  Recovery  as 
are  competent  for  levying  and  recovering  the  Land  Tax : 
Providea  always,  that  in  the  City  of  LoruUm  the  Expenses 
and  Remuneration  aforesaid  shall  be  paid  out  of  the  Con-^ 
solidated  Rate  raised  by  the  Commissioners  of  Sewers  of 
the  City  of  London,  and  in  Ireland  such  Expenses  in  the 
respective  Boroughs  and  Towns  shall  be  provided  for  and 
paid  respectivel;^  out  of  any  Funds  applicable  to  Lighting 
I'urposes,  and  if  no  such  Fund  then  out  of  any  other 
Borough  or  Town  Fund. 

VIII.  No  Maker,  Repairer,  or  Seller  of  Meters,  or  of  No  Maker 
Gas,  or  Person  employea  in  the  making,  repairing,  or  »eH-of  Me^ 
ing  of  Meters  or  Gas,  shall  be  an  Inspector  of  Meters  under  or  Person 
the  Provisions  of  this  Act;  and  every  Inspector  shall  forth- J^'f^®^®*'" 
with  enter  into  a  Bond  or  Recognizance  to  the  Queen,  to  Gas  Com/ 
be  sued  for  in  any  Courts  of  R^rd,  in  such  Sum,  &iidP^7^ 
either  with  or  without  a  Surety  or  Sureties,  as  the  Justices, tamof 
Magistrates,  Town  Council,  or  other  Persons  by  whom  he  Meters  or 
may  have  been  appointed  shall  fix,  for  the  due  and  punctual  aiTbuipe^ 
Performance  of  the  Duties  of  his  Office,  and  for  the  due^r* 
and  punctual  Payment  at  such  Time  or  Times  as  he  may  inspector 
be  directed  by  the  Justices^  Magistrates,  Town  Council,  orj^^^ 
other  Persons  by  whom  he  may  have  been  appointed,  of  all  cognis- 
Fees  received  by  him  under  the  Authority  of  this  Act,  and^*'^ 
for  the  Safety  of  the  said  Copies  of  Models  and  Stamps 
committed  to  his  Charge,  and  ror  their  due  Restoration  and 
Surrender  to  such  Person  or  Persons  as  may  be  appointed 
to  receive  them  by  the  Justices,  Magistrates,  Town  Council, 
or  other  Persons  aforesaid  immediately  on  bis  Removal  or 
other  Cessation  from  Office. 
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inspeetm      JX.  In  England  the  Justices  in  General  or  Quarter  Ses- 
a^  Towns    sions  assembled,  or  the  Town  Council  in  Boroughs  adopting 
where  Gas  this  Act  at  any  Meeting  thereof,  and  in  Scotland  the  Justices 
mmed,       ^^  Magistrates  at  a  Meeting  called  for  the  Purpose,  and  in 
when  re-    Ireland  the  Town  Council  or  Tiiwn  Commissioners  of  any 
JJJJjfei^   such  Borough  or  Town  as  aforesaid,  shall  determine  and 
appoint  on  what  Days,  at  what  Hours,  and  what  Places 
each  and  every  Inspector  shall  attend  with  the  said  Copies 
of  Models  and  Stamps  in  his  Custody  at  each  of  the  several 
Towns  and  Districts  within  their  respective  Jurisdictions  as 
they  shall  deem  expedient ;  and  every  such  Inspector  so 
attending  shall  examine,  test,  and,  if  found  correct,  stamp 
all  such  Meters  as  shall  be  required  under  the  Provisions  of 
this  Act  to  be  so  examined,  tested,  and  stamped,  and  shall 
deface  or  destroy  the  Stamp  on  any  Meter  tested  and  found 
incorrect  under  the  Provisions  of  this  Act,  and  he  shall 
keep  a  Book  wherein  he  shall  enter  Minutes  of  all  such 
Examinations  and  Testings,  with  the  Numbers  of  Identity 
and  Capacity  marked  by  the  Manufacturer  on  such  Meters, 
and  give,  if  required,  a  Certificate  under  his  Hand  of  every 
such  Stamping  and  Defacincr ;  and  every  Inspector  shall 
lospeetor   once  in  every  Quarter  of  a  Year  account  to  the  Treasurer 
{"^yf^'^of  the  County,   Ridina   Division,  County  of  a  City  or 
surer  of     County  of  a  iDown,  or  Borough  or  Town,  or  to  such  other 
County,     Person  as  shall  be  duly  authorized  by  those  by  whom  he 
may  have  been  appointed,  for  all  Fees  received  by  him  under 
this  Act,  and  shall  pay  the  Amount  thereof  to  such  Trea- 
surer as  aforesaid,  who  shall  account  for  the  same. 
Meters  X.  No  Meter  duly  stamped  under  the  Authority  of  this 

stamped     -^^^  ^^^'  ^  liable  to  be  re-stamped,  although  the  same  be 
need  not    used  in  any  other  place  than  that  at  which  the  same  was 
suimped.    ^''^igJ'^^'y  Stamped,  but  shall  be  considered  as  a  legal  Meter 
throughout  the  United  Kingdom,  unless  found  to  be  incor- 
rect within  the  Meaning  of  this  Act. 
Penalty  on      XI.  In  case  any  Inspector  of  Meters  shall  stamp  any 
forStocon-  ^^^^^  without  duly  testing  and  finding  the  same  to  be  cor- 
dnct.         rect,  or  shall  refuse,  or  for  Three  Days  after  being  so  required 
under  the  Provisions  of  this  Act  neglect,  without  lawful 
£xcuse,  to  test  any  Meter  or  to  stamp  any  Meter  found  to 
be  correct  on  being  so  tested,  or  shall  be  guilty  of  a  Breach 
of  any  Duty  imposed  upon  him  by  this  Act,  or  shall  other- 
wise misconduct  himself  in  the  Execution  of  his  Office, 
every  such  Offender  «hall  upon  Conviction  forfeit  a  Sum 
not  exceeding  Five  Pounds  for  every  such  Offence. 
Meters  not     ^XII.  No  Meter  shall  be  stamped  which  shall  be  found  by 
to  be         the  Inspector  to  register,  or  be  capable  of  being  made  by 
moreThan  ^^Y  Contrivance  for  that  Purpose,  or  by  Increase  or  by  De- 
Two  per     crease  of  the  Water  in  such  Meter,  or  by  any  other  Means 
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practically  prevented  in  good  Meters,  to  register,  Quantities  C®°^  **>.- 
varying  from  the  true  Standard  Measure  of  Gas  more  than  SJonTo? 
Two  per  Centum  in  favour  of  the  Seller  or  Three  per  Centum  *he  Bnjer 
in  favour  of  the  Consumer;   and  every  Meter,  whether  per  crat 
stamped  or  unstamped,  which  shall  be  found  by  such  In-  lu  favour 
specter  to  register  or  be  so  capable  of  being  made  to  register  Jgij^J  ^^,^1 
Quantities  varying  beyond  the  Limits  sforesaid,  shall  be  to  be' 
deemed  incorrect  within  the  Meaning  of  this  Act;  and|ilJJP^„*' 
every  Meter  which  shall  be  found  by  such  Inspector  to  to  no 
measure  and  register  Quantities  accurately,  or  not  varying  ^j^*^^ 
beyond  the  Limits  aforesaid,  and  shall  be  found  incapable 
by  any  such  Means  as  aforesaid  of  being  made  to  register 
Quantities  varying  beyond  the  Limits  aforesaid,  shall  be 
considered  to  be  correct,  and  be  stamped  as  aforesaid  in 
such  Manner  and  on  such  Part  of  the  Meter  as  shall  be 
specially  directed  by  the  Authority  appointing  him,  or  in 
default  of  such  Direction  as  shall  in  nis  Opinion  best  pre- 
vent Fraud :  Provided  always,  that  every  Meter  having  a  Certain 
measuring  Capacity  at  One  Revolution  or  complete  Action  i^c«Drrect 
of  the  Meter  of  not  less  than  Five  Cubic  Feet,  and  having  airainst  the 
permanently  marked  upon  it  in  some  conspicuous  Place  the  QM^ma^ 
Words  *  without  Float,'  shall  be  stamped  by  the  Inspectors,  be  twed^by 
if  found  correct,  within  the  Meaning  of  this  Act,  in  all  other  ^^^'• 
respectsj^except  that  it  is  capable  of  being  made  by  Ab- 
straction of  Water  to  register  incorrectly  against  the  Seller 
of  Gas,  but  it  shall  not  be  lawfiil  after  the  Time  aforesaid 
to  use  in  the  Sale  of  Gas  any  such  Meter,  when  so  stamped 
by  the  Inspector,  except  by  written  Agreement  between  the 
Buver^and  Seller  specifying  that  this  Description  of  Meter 
shall  be  used. 

XnL  The  following  Bules  shall  be  observed  by  the  In-  Rnies  for 
specter  in  testing  Meters  under  the  Provisions  of  this  Act :  JJJ'^^ 

Firstly,  the  Meter  shall  be  tested  for  Soundness  or  Leak- 
age only,  and  not  for  Per-centage  of  Error  when  fixed  on 
a  norizontal  Base,  and  with  Gas  under  a  Pressure  equal  to 
a  Column  of  Water  Three  Inches  high,  with  a  Light  or 
Lights  consuming  not  more  than  One  Twentieth  Part  of 
its  measuring  Capacity  r>er  Hour  marked  thereon,  nor  less 
than  One  Half  ot  a  Cuoic  Foot  per  Hour,  for  all  Meters  of 
a  measuring  Capacity  not  exceeding  One  hundred  Cubic 
Feet  per  Hour,  and  not  more  than  One  Fortieth  Part  of  its 
said  measuring  Capacity  per  Hour  for  all  Meters  of  any 
greater  measuring  Capacity  per  Hour  than  One  hundred 
Cubic  Feet ;  and  all  Meters  found  to  work  under  such  Test 
shall  be  deemed  sound  Meters,  and  any  Meter  found  not  to 
work  under  such  Test  shall  not  be  stamped : 

The  Meter  to  be  tested  for  Per-centage  of  Error  shall  be 
fixed  on  a  horizontal  Base,  and  shall  be  tested  at  a  Pressure 
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equal  to  a  Colamn  of  Water  Five  Teotba  ci  an  Inch  higb^ 
and  paaaing  the  Quanti^  of  Gas  w  Atmospheric  Air  per 
Hour  which  shall  be  marked  thereoa  as  its  measming  Capa- 
city per  Hour,  and  the  Water  used  in  such  Testing,  and  the 
Air  of  the  Koom  in  which  such  Testing  shall  be  made,  shall 
be  as  nearly  as  practicable  of  the  same  Temperature  as  the 
Gas  or  Air  passed  through  the  Meter, 
penalty         XIY •  K  any  Person  or  Persons  shall  make^  except  under 
terfeu?ng   ^^  Authority  of  this  Act,  or  forge  or  counterfeit,  or  cause 
Sumps,     or  procure  to  be  made^  except  as  aforesaid,  or  forged  or 
counterfeited,  or  knowingly  act  or  assist  in  the  making,  ex* 
cept  as  aforesaid,  or  forging  or  count^eiting,  any  Stamp 
or  Mark  which  may  be  hereafter  used  for  the  stamping  or 
marking  of  any  Meter  under  this  Act,  every  Person  so 
offending  shall  for  eveiy  such  Offence  forfeit  on  Conviction 
a  Sum  not  exceeding  Fifty  Pounds  or  less  than  Ten  Pounds ; 
and  if  any  Person  anall  knowingly  sell,  utter,  or  dispose  of, 
let,  lend,  or  expose  to  Sale,  any  Meter  with  such  forged 
Stamp  or  Mark  thereon,  every  Person  so  offending  shall  for 
eveiT  such  Offence  forfeit  on  Conviction  a  Sum  not  exceed- 
ing Ten  Pounds  or  less  than  Forty  Shillings,  and  all  Meters 
with  such  forged  or  counterfeited  Stampis  shall  be  forfeited 
and  destroyed. 
Penalty         XY.  Any  Porson  who  shall  knowingly  repair  or  alter,  or 
forob-      knowingly  cause  to  be  repaired  or  altered,  or  knowingly 
iiu^ector.  tamper  with,  or  do  any  other  Act  in  relation  to  any  stamped 
Meter  so  as  to  cause  such  Meter  to  register  unjostly  or 
fraudulently,  or  who  shall  prevent  or  refuse  to  allow  lawful 
Access  to  any  Meter  in  his  Possession  or  Control,  or  the 
Supply  of  Water  thereto  as  herein-after  provided,  or  shall 
obstruct  or  hinder  any  Examination  or  Testing  authorized 
by  this  Act  of  any  such  Meter,  shall  on  Conviction  forfeit 
a  Sum  not  exceeding  Five  Pounds,  pay  the  Fees  for  re- 
moving and  testing,  and  the  Expense  of  purchasing  and 
fixing  a  new  Meter;  provided  that  the  Payment  of  any 
such  Penalty  as  aforesaid  shall  not  exempt  the  Person  pay- 
ing from  Liability  to  Indictment  or  other  r^roceeding  at  Law 
to  which  he  would  otherwise  be  liable^  or  deprive  any  Per- 
son of  the  Bight  to  recover  Damages  against  such  irerson 
for  anv  Loss  or  Injury  sustained  by  such  Act  or  Default. 
CoQsumera      xVl.  Every  Consumer  of  Gas  may  purchase  and  use  for 
™^J[^^p.the  Measurement  of  the  Gas  su^liea  to  him  any  Meter 
ed  Meter,   duly  Stamped  under  the  Authority  of  this  Act,  provided 
that  the  Gas  to  be  consumed  per  Hour  shall  not  exceed  the 
Quantity  per  Hour  the  Meter  is  intended  to  measure,  so 
marked  on  the  Outside  thereof  as  aforesaid. 
After  Ten       XY  II.  After  the  Expiration  of  Ten  Years  from  the  passing 
Years  all    ^f  ^^^^  ^^^  j^|]  Meters  whatsoever  not  previously  stamped 
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which  ahall  be  used  for  buying  and  selling  Oas,  or  for  the  ^^^^ 
collecting  of  any  Kates  or  Daties,  or  for  making  any  stamped. 
Charges  on  the  Passage,  Transmission,  or  Conveyance  of 
Gas,  shall  be  examined  and  tested  under  the  Authority  of 
this  Act,  and  stamped  if  found  correct ;  and  every  Person 
who  shall  after  the  Times  respectively  fixed  by  this  Act 
knowingly  use  any  Meter  which  has  not  been  so  stamped  as 
aforesaid  shall  on  Conviction  forfeit  a  Sum  not  exceeding 
Five  Pounds,  and  anv  Contract,  Bargain,  or  Sale  made  by 
any  such  Meter  shall  be  void ;  and  every  such  Meter  so 
used  shall,  on  being  discovered  by  any  Inspector  so  ap- 
pointed as  aforesaid,  be  seized,  and,  on  Conviction  of  the 
Person  knowingly  using  or  possessing  the  same,  shall  be 
forfeited  and  destroyed. 

XVni.  No  Meter  for  the  Purpose  of  ascertaining  the  After 
Quantity  of  Gas  sold  shall  be  fixed  for  Use  after  the  Ex- Jy^^^^hsno 
piration  of  Twelve  Months  after  the  passing  of  this  Act,  Meter  to  be 
unless  the  same  shall  have  its  measurine^  Capacitv  at  One  ^^\^^' 
Revolution  or  complete  Action  of  the  Meter,  and  also  the  stamped; 
Quantit]^  per  Hour  it  is  intended  to  measure  in  Cubic  Feet,  JJJj^pgi 
or  Multiples  or  Decimal  Parts  of  a  Cubic  Foot,  denomi-  Meters 
nated  or  marked  on  the  Outside  thereof  in  legible  Letters  ™2[,^|^j^ 
or  Figures,  and  shall  be  stamped  by  an  Inspector  of  Meters  required, 
under  the  Provisions  of  this  Act;  and  every  Person  whoJJ***^!^ 
after  the  Expiration  of  such  Twelve  Months  shall  fix  forgabsJ^ 
Use  any  such  Meter  before  it  has  been  so  stamped  shall  be^^^>^^ 
liable  to  a  Penalty  of  Five  Pounds  for  every  such  unstamped  pense^of 
Meter;  and  all  Meters  required  to  be  tested  and  stamped, tbe Person 
except  as  herein-after  mentioned,  shall  be  delivered  to  thej^"**^*"*^ 
Inspector  at  the  Place  where  his  testing  Gasholder  and  Ap- 
paratus may  be  kept ;  and  even'  Purchaser  and  Seller  of 
Gas  by  Meter  may,  at  his  own  Expense,  at  any  Time  after 
the  Expiration  of  the  said  Twelve  Months,  require  any  un- 
stamped Meter  by  which  his  Gas  is  measured  to  be  ex- 
amined, tested,  and,  if  found  correct,  stamped,  or  he  may  at 
his  own  Expense  substitute  a  stamped  Meter  in  the  Place 
of  any  such  unstamped  Meter :  Provided  always,  that  such 
Purchaser  or  Seller  of  Gas  shall  before  Removal  of  any 
snch  unstamped  Meter  for  the   Purposes  aforesaid  give 
Twenty-four  Hours  Notice  in  Writing  of  such  intended 
Kemoval  to  the  other  Party  to  the  Contract. 

XIX.  The  Fees  for  Examination,  Comparison,  and  Test- Fees  for 
ing,  with  or  without  stamping  Meters,  shall  be  Sixpence  ^^'^^"^ 
for  each  Meter  delivering  a  Cubic  Foot  of  Gas  in  Four  or  Meters?^ 
more  Bevolutions  or  complete  Repetitions  of  the  Action  of 
the  Meter,  and  One  Shilling  for  each  Meter  delivering  a 
Cubic  Foot  of  Gas  by  any  less  Number  of  Revolutions  or 
complete  Actions,  or  One  Revolution  or  complete  Action, 
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and  for  each  Meter  delivering  more  than  One  Cubic  Foot 
of  Gas  by  One  Revolution  or  complete  Action  the  further 
Sum  of  One  Shilling  for  every  Cubic  Foot  of  Gas  delivered 
at  One  Revolution  or  complete  Action  beyond  the  First 
Cubic  Foot. 

XX.  In  England  and  in  such  Boroughs  and  Towns  as 
aforesaid  in  Ireland  it  shall  be  lawful  for  any  Inspector  au- 
thorized in  Writing  under  the  Hand  of  any  Justice  of  the 
Peace  in  England  or  Ireland^  or  of  any  SheriflF,  Justice,  or 
Magistrate  in  Scotland^  at  the  Request  and  Expense  of  an  j 
Buyer  or  Seller  of  Gas,  who  shall  have  given  Twenty-four 
Hours  Notice  in  Writing  to  the  other  JParty  to  the  Con- 
tract, at  all  seasonable  Times  to  enter  any  House  or  Shop, 
Store,  Warehouse,  Still,  Yard,  or  Place  whatsoever  within 
his  Jurisdiction  where  any  Meter,  whether  stamped  or  un- 
stamped, shall  be  fixed  or  used,  and  to  examine  and  test 
the  same,  and  if  necessary  for  such  Purpose  to  remove  such 
Meter,  doing  as  little  Damage  thereby  as  may  be ;  and  if 
upon  such  Examination  and  Testing  it  shall  appear  that 
any  such  Meter  is  incorrect  within  the  Meaning  of  this 
Act,  or  fraudulent,  the  same  shall  not  be  refixed  or  used 
again  unless  and  until  altered  and  repaired  so  as  to  measure 
and  register  correctly,  and  stamped ;  and  the  Fees  on  such 
Removal,  Examination,  and  Testing  of  a  Meter,  whether 
stamped  and  replaced  or  not,  shall  be  double  the   Fees 
herein-before  made  payable  for  testing  and  stamping,  and 
shall  be  payable  by  the  Buyer  or  Seller  of  Gas  as  the  Jus- 
tice of  the  Peace  in  England  or  Ireland,  or  the  Sheriff, 
Justice,  or  Magistrate  in   Scotland^  as  the  Case  may  be, 
shall  determine,  and  shall  be  recoverable  accordingly :  Pro- 
vided always,  that  in  case  the  Head  Office  of  the  Person  or 
Company  to  whom  such  Notice  is  to  be  given  shall  be  more 
than  Twenty  Miles  distant  from  the  Meter  referred  to  in 
such  Notice,  Three  Days  Notice  in  Writing  shall  be  given 
instead  of  Twenty-four  Hours  Notice  as  aforesaid ;  and 
provided  also,  that  any  Person  duly  authorized   by  any 
Company  or  Persons  selling  Gas  by  Meter  may  supply 
Water  to  any  Meter,  so  as  to  keep  the  Water  at  the  correct 
Level. 

XXI.  In  case  of  any  Dispute  between  the  Buyer  and 
Seller  of  Gas  by  Meter,  or  between  any  Owner  of  a  Meter 
and  any  Inspector  of  Meters  under  this  Act,  respecting  the 
Correctness  of  any  Meter,  the  Inspector  shall,  if  required 
by  any  such  Person  dissatisfied  with  his  Decision,  give  such 
Party  his  Reasons  in  Writing  for  such  Decision,  and  such 
Party  may  require  such  Meter  to  be  examined  and  re-tested 
by  Two  Inspectors  of  adjoining  or  neighbouring  Districts, 
to  be  named  by  any  Justice  of  the  Peace  having  Jurisdic- 
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tion  in  the  District  where  such  Meter  shall  have  been  tested ; 
and  the  unanimous  Decision  of  such  last-mentioned  In- 
spectors shall  be  final  as  to  the  Correctness  or  Incorrect- 
ness of  such  Meter^  except  in  case  of  Appeal  to  the  General 
or  Quarter  Sessions ;  and  in  case  such  Two  Inspectors  shall 
not  agree,  the  Decision  of  the  Inspector  of  the  District  to 
which  such  Meter  belongs  shall  be  considered  final,  except 
in  case  of  Appeal  to  the  General  or  Quarter  Sessions,  as 
herein-after  provided ;  and  the  Expenses  of  the  Proceedings 
to  be  taken  under  the  Powers  hereby  granted  shall  be  as- 
certained by  the  Justice,  who  shall  also  determine  by  and 
to  whom  the  same  shall  be  paid,  and  such  Expenses  may  be 
recovered  in  any  Court  of  competent  Jurisdiction. 

XXII.  In  England  and  in  such  Boroughs  and  Towns  as  ?«"?"» 
aforesaid  in  Ireland  all  Persons  who  may  think  themselves  may  appeal 
aggrieved  by  any  Act  or  Decision  of  any  Inspector  or  In-  ^  Quarter 
spectors  of  Meters,  or  by  any  Order,  Judgment,  or  Deter- 
mination of  any  Justice  of  the  Peace,  Mayor,  or  Chief 
Magistrate,  relating  to  any  Matter  or  Thing  in  this  Act 
mentioned  or  contained,  may  appeal  to  the  Justices  of  the 
Peace,  Recorder,  or  other  presiding  Officer  at  the  then  next 
practicable  General  or  Quarter  Sessions  to  be  held  for  the 
City,  Borough,  or  County  within  which  the  alleged  Cause 
of  Appeal  shall  arise,  first  giving  Seven  Days  Notice  in 
Writmg  of  such  Intention  to  appeal,  and  the  Grounds  and 
Nature  thereof,  to  the  Party  against  whom  such  Complaint 
is  intended  to  be  made,  and  forthwith  after  such  Notice 
entering  into  a  Recognizance  before  some  Justice  of  the 
Peace,  Mayor,  or  other  Chief  Magistrate,  with  Two  suffi- 
cient Sureties,  conditioned  to  try  such  Appeal  and  abide 
the  Order  and  Award  of  the  said  Court  thereon ;  and  the 
said  Justices,  Recorder,  or  other  presiding  Officer  shall 
either  hear  and  determine  the  saia  Complaints  at  such 
General  or  Quarter  Sessions,  or,  if  they  think  proper,  shall 
adjourn  the  Hearing  thereof  till  the  following  General  or 
Quarter  Sessions  of  the  Peace  to  be  held  for  such  City, 
Borough,  or  County ;  and  the  said  Justices,  Recorder,  or 
other  presiding  Officer  may,  if  they  or  he  see  cause,  reverse 
or  alter  such  Decision,  and  mitigate  any  Penalty  or  For- 
feiture, and  may  order  any  Money  to  be  returned  which 
may  have  been  levied  in  pursuance  of  such  Order  or  De- 
termination, and  may  also  order  any  such  further  Satis- 
faction to-be  made  to  the  Party  injured  as  they  or  he  shall 
judge  reasonable,  and  may  also  order  such  Costs  to  be  paid 
by  the  Party  complained  against  to  the  Party  appealing,  or 
vice  versa,  as  they  shall  think  reasonable. 

XXni.  Where  any  Municipal  Corporation,  Local  Board  ™»  ^^ 
of  Health,  or  Two  or  more  Justices,  or  any  other  Corpora-  ing  Powert 
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not  to  be    tioii  Of  Person  now  have  Powers  of  appointing  Inspectors 
tive.  *"     o{  Meters,  and  they  or  such  Inspectors  now  have  Powers  of 
stamping,  re-stamping,  examining,  or  testing  Meters,  those 
Powers  and  the  Provisions  of  this  Act  shall  not  be  cumu- 
lative, but  after  the  Expiration  of  Nine  Months  after  the 
passing  of  this  Act  the  Provisions  of  this  Act  shall  super- 
sede all  such  Powers. 
Proceed-        XXIV.  No  Proceeding  to  be  had  or  taken  in  pursuance 
^^ouh^  of  this  Act  shall  be  quashed  or  vacated  for  Want  of  Form, 
for  want  of  or  be  removed  by  Certiorari  or  by  any  other  Writ  or  Pro- 
mnored.    ^^^diJ^K  whatsoever  into  any  of  Her  Majesty's  Courts  of 
Record  at  Westminster  or  elsewhere^  any  Law  or  Statute  to 
the  contrary  notwithstanding. 
^^^^  XXV.  tn  England  and  in  such  Boroughs  and  Towns  as 

and  Appi^.  aforesaid  in  Ireland  all  Fees  and  Penalties  received  and  re- 
p*'*^t/*^  covered  under  this  Act  shall  be  applied  in  aid  of  the  Stock 
or  Fund  out  of  which  the  Expenses  of  carrying  the  Act 
into  effect  shall  be  defrayed,  and  in  Scotland  all  Penalties 
incurred  under  the  Provisions  of  this  Act  shall  be  recover- 
able, with  Expenses,  either  before  the  Sheriff  of  the  County 
or  the  Magistrates  of  the  Burgh  or  Town  Corporate  wherein 
the  same  may  be  incurred  or  where  the  Offender  may  reside, 
or  before  Two  or  more  Justices  of  the  Peace  of  such  County, 
at  the  Instance  either  of  the  Procurator  Fiscal  of  Court  or 
any  Person  who  may  prosecute  for  the  same ;  and  the  whole 
Penalties,  after  deducting  all  Charges,  and  such  Remunera- 
tion to  the  Person  prosecuting  as  the  said  Justices  shall 
think  fit,  shall  be  applied  in  aid  of  the  Funds  liable  under 
the  Provisions  of  tnis  Act  to  the  Cost  of  providing  and 
maintaining  Copies  of  the  said  Models  in  the  Place  where 
such  Penalties  shall  be  awarded  ;  and  it  is  hereby  provided 
that  it  shall  be  competent  for  the  said  Courts  respectively 
to  proceed  in  a  summary  Way  and  to  grant  Warrant  for 
bringing  the  Parties  complained  of  before  them,  and  upon 
Proof  on  Oath  by  One  or  more  credible  Witnesses,  or  on 
the  Confession  of  the  Offender,  or  on  other  legal  Evidence, 
forthwith  to  give  Judgment  on  such  Complaint  without  any 
written  Pleadings  or  Record  of  Evidence,  and  to  grant 
Warrant  for  the  Recovery  of  such  Penalties  and  Expenses 
decerned  for,  failing  Payment  within  Fourteen  Dajs  after 
Conviction,  by  Poinding,  or  by  Imprisonment  for  a  Period, 
at  the  Discretion  of  the  Court,  not  exceeding  Sixty  Days, 
it  being  hereby  provided  that  a  Record  should  be  preserved 
of  the  Charge  and  of  the  Judgment  pronounced. 
Appeal  in  XXVI.  In  Scotland  if  any  Person  or  Persons  shall  feel 
cSJi^^^.'®  themselves  aggrieved  by  the  Sentence  of  any  Sheriff  or 
sionen  of  Magistrates  of  Burghs  or  Towns  Corporate^  or  Justices  of 
Justiciary  the  I^eace,  pronounced  in  any  Case  ansdng  under  this  Act, 
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it  shall  be  lawful  for  such  Person  or  Persons  to  appeal  to  at  Circuit 
the  Court  of  Justiciary  at  the  next  Circuit  Court,  or  where  ^**"'' 
there  is  no  Circuit  Court  to  the  High  Court  of  Justiciary 
at  Edinburgh^  in  the  Manner  and  under  the  Kules,  Limita- 
tions, and  Conditions  contained  in  an  Act  passed  in  the 
Twentieth  Year  of  the  Beign  of  His  Majesty  King  George 
the  Second,  intituled  An  Act  for  taking  away  and  abolishing 
Heritable  Jurisdictions  in  Scotland,  with  this  Variation  only, 
that  such  Person  or  Persons  so  appealing  shall,  in  place  of 
finding  Caution  in  the  Terms  prescribed  by  the  said  Act, 
be  bound  to  find  Caution  to  pay  the  Penalty  or  Penalties 
and  Expenses  awarded  against  him  or  them  by  the  Sen- 
tence or  Sentences  appealed  from  in  the  event  of  the  Appeal 
or  Appeals  being  dismissed,  together  with  any  additional 
Expenses  which  shall  be  awarded  by  the  Court  in  dismissing 
the  said  Appeal ;  and  it  shall  not  be  competent  to  appeal 
from  or  to  bring  the  Judgment  of  any  Sherifi^  or  Justices 
of  the  Peace  acting  under  this  Act  under  Review  by  Advo- 
cation, Suspension,  or  Beduction,  or  any  other  Way  than 
as  herein  provided. 

XXVIL  In  all  Actions  brought  against  any  Person  for  ^1°?*^^***'^ 
anything  done  in  pursuance  of  this  Act,  or  in  the  Execution  i©.  ^  °°'' 
of  the  Powers  or  Authorities  thereof,  such  Action  shall  be 
laid  and  brought  in  the  County  within  which  the  Cause  of 
Action  shall  have  arisen,  and  the  Defendant  or  Defendants  in 
such  Action  may  plead  the  General  Issue,  and  give  this  Act 
and  the  special  Matter  in  Evidence  at  any  Trial  to  be  had 
thereupon^  and  that  the  Acts  were  done  in  pursuance  or  by 
the  Authority  of  this  Act ;  and  if  they  shall  appear  to  have 
been  so  done,  or  that  such  Action  shsdl  have  been  brought 
otherwise  than  as  herein-before  directed,  then  and  in  every 
such   Case  the  Jury  shall  find  for  the  Defendant  or  De- 
fendants ;  upon  which  Verdict,  or  if  the  Plaintifl^or  Plaintiffs 
shall  become  nonsuited,  or  shall  suffer  a  Discontinuance  of 
his,  her,  or  their  Action  after  the  Defendant  or  Defendants 
shall  have  appeared  thereto,  or  if  a  Verdict  shall  pass  against 
the  Plaintiff  or  Plaintiffs  therein,  or  if  upon  Demurrer  or 
otherwise  Judgment  shall  be  given  against  the  Plaintiff  or 
PlaintifiTs,  the  Defendant  or  Defendants  shall  have  his,  her, 
or  their  Costs,  and^shall  have  such  Remedy  for  recovering 
the  same  as  Defendants  have  for  recovering  Costs  of  Suit 
by  Law  in  any  other  Cases. 

XXVIII.  No  Plaintiff  shall  recover  in  anv  Action  for  Plaintiff 
any  Irregularity,  Trespass,  or  other  wrongful  Proceeding  JJJJJ^JJJ^^ 
made  or  committed  in  the  Execution  of  this  Act  if  Tender  Tendar  of 
of  sufficient  Amends  shall  have  been  made  by  or  on  behalf  ^™"^' 
of  the  Party  or  Parties  who  shall  commit  such  Irregularity, 
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Trespass,  or  other  wrongfiil  Proceeding  before  such  Action 
brought ;  and  in  case  no  Tender  shall  have  been  made  it 
shall  be  lawful  for  the  Defendant  or  Defendants  in  any  such 
Action,  by  Leave  of  the  Court  wherein  such  Action  shall 
depend,  at  any  Time  before  Issue  joined,  to  pay  into  Court 
such  Sum  or  Sums  of  Money  as  he,  she,  or  they  shall  think 
fit,  whereupon  Proceedings,  Order,  and  Adjudication  shall 
be  had  and  made  in  and  by  such  Court  as  in  other  Actions 
where  Defendants  are  allowed  to  pay  Money  into  Court. 
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